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INDEX  To  THE  COMMENTARIES. 


» 


BOOK  I. 


Absolute  rights,  33. 

Access,  when  presumed,  132  ;  in  case  of  divorsc  a  mensa  et  thoro,  133, 

Acts  of  assembly — see  Statutes,  and  11  ;  private,  11,  16. 

Adultery,  cause  of  divorce,  106. 

Age,  full,  145  ;  for  various  purposes,  145. 

Agency,  law  of,  85  ;  express,  by  writing,  or  oral,  86  ;  general  or  special,  86 ; 
implied,  as  incident  to  express,  87 ;  implied  from  circumstances,  67; 
or  from  acts  of  principal,  86,  87 ;  determined  by  death  of  agent  or 
principal,  92;  by  completion  of  the  business  of  the  agency,  92;  by 
change  in  the  principal's  condition,  92  ;  or  by  his  acts,  92,  93  ;  with 
or  without  notice,  93  ;  effect  of  revocation,  93. 

Agent,  how  created,  86;  general  and  special,  86,  87;  how  he  should  con- 
tract, 88 ;  effect  of  his  contracts  on  his  principal,  88,  89  ;  or  him- 
self, 90 ;  when  personally  bound  or  not,  89  ;  in  general  cannot  de- 
legate his  power,  90  ;  exception,  90  ;  when  entitled  to  receive  pur- 
chase money,  91  ;  how  chargeable  to  principal,  91  ;  cannot  contract 
for  his  own  benefit,  92 ;  declarations  of,  when  evidence,  92 ;  sub- 
agent  may  account  with  his  immediate  principal,  91. 

Alienage,  effect  of  revolution  and  of  our  statutes  on  the  law  of,  60,  62. 

Aliens,  who  are,  58,  59,  60 ;  statutes  respecting,  62,  63  ;  capacities  and 
incapacities  of,  64,  65  ;  may  take  by  purchase  but  cannot  hold,  65  ; 
not  even  through  a  trustee,  66  ;  exceptions,  69  ;  cannot  take  by  act 
of  law,  68  ;  forfeits  if  he  purchases,  65  ;  but  alien  friend  may  take 
mortgage,  or  rent  a  dwelling,  or  trade  and  sue,  69  ;  enemies,  non- 
resident here,  have  no  rights  here,  69  ;  neutrals  or  citizens,  when 
deemed  enemies,  69  ;  commercial  character  of,  depends  on  domicil, 
69 ;  dying  here,  estate  of,  how  distributed,  69 ;  cannot  vote,  70 ; 
entitled  to  profits  till  office  found,  66. 

Alimony  what,  and  how  and  by  what  court  allowed,  100,  107  ;  extent  and 
measure  of  allowance,  107. 

Allegiance,  common  law  doctrine  of,  57 ;  natural  and  local,  58,  59 ;  ex- 
press and  implied,  58 ;  conflicting  allegiance,  60. 

Antenati,  60,  61,  62. 

Appointment,  power  of,  115 ;  when  in  nature  of  a  will,  how  construed,  115. 

Apprentices,  how  bound  by  0.  Poor,  75  ;  by  parent  or  guardian,  76  ;  in- 
dentures of,  form  and  disposition  of,  76;  father  signing  bond,  hovv 
far  bound,  76;  father's  power  to  bind  his  child,  76;  apprentices' 
rights,  remedies,  and  liabilities,  77,  78,  79  :  jurisdiction  over  their 
complaints,  78 ;  proceedings  in  such  cases,  78. 

Apprenticeship,  contract  of,  how  formed,  75;   hovi^  dissolved,  79. 

Arms,  right  to  bear,  43.  •      i  no  no 

Attorney,  power  of,  revocable  or  irrevocable,  92  ;  how  determined,  92,  JS. 

Attorney  in  fact,  how  he  should  execute  a  deed,  89  ;  power  of,  how  de- 
termined or  revoked,  92,  93  ;  effect  of  revoctition,  93. 
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OvNKRUPTcv,  cfTect  of  the  lox  loci  upon  bankrupts'  effects,  27, 
Uastaku,  Mho.  130;  prcsn.nption  against  bastardy,  13:2;  evulcnce  of  pa- 
rents to  prove,  whether  admissible,  13^;  duty  of  parents  to,  LS6 , 
ri-rhts  and  incapacities  of,  13-);  must  have  guardian's  consent  to 
nKirriacrc,  OH;  mother  has  preferable  right  to  custody  ol,  131,  13a. 
Sec  Filiation. 
Bills  of  excuangk,  indorsement  and  damages  on,  by  what  law  govern- 
ed, 28. 

IJn.I-  OF  RIOllTS,    10. 
lilMDOES,  55. 

Burnsii  suiUECTs,  holding  lands,  protected  by  treaty,  Ob. 

Canon  law,  its  authority,  25. 

('i:sTUi  QUE  TKCST,  what,  33. 

Ckstui  que  use,  32. 

Charter  of  liberties,  30. 

CuiLDREV,  legitimate,  125;  duties  of  to  parents,  129;  posthumous  and 
pretermitted,  124;  emancipation  of  child,  what  amounts  to,  129. 

Civil  law,  24,  25. 

Common  law,  18 ;  how  it  became  our  law,  G,  7,  8  ;  how  far  so  now,  9,  18  ; 
not  the  law  of  the  federal  government  as  such,  9  ;  its  origin  and 
foundations,  19,  23;  comprehends  what,  19,  20,  23;  how  ascer- 
tained, 21  ;  see  Customs,  and  23,  24  ;  civil  law  part  of,  24;  canon 
law  how  far  part  of,  25. 

Consanguinity,  when  a  barrier  to  marriage,  94. 

Consignee,  how  chargeable  to  consignor,  91. 

Constables,  how  and  how  often  appointed,  and  their  duties,  54. 

Constitutional  law,  9  ;  see  Bill  of  Rights  and  10  Amen,  to  C.  U.  S.,  10, 
37;  see  Religious  Freedom  and  10  Con.  of  Virginia,  and  11  C.  U. 
S.,  and  11 ;  comparative  authority  of  these  several  branches,  11. 

Constitution  of  Virginia,  11. 

Constitution  of  the  United  States,  H. 

Contracts  contrary  to  a  statute,  how  aflected  by  its  repeal,  17  ;  of  infants, 
when  valid,  void,  or  voidable,  147  to  153;  how  infants'  contracts 
may  be  confirmed,  and  when,  151. 

Construction  of  statutes — see  Statutes,  and  12. 

Coroners,  how  appointed  and  qualified,  with  their  powers  and  duties,  49; 
their  functions  on  inquests  are  judicial,  50  ;  when  are  their  duties 
ministerial,  50. 

Corporations,  151 ;  aggregate,  152  ;  sole,  152 ;  ecclesiastical  and  lay, 
153;  civil  and  eleemosynary,  153;  how  created,  153,  154;  its 
name  essential,  154  ;  its  powers,  rights,  capacities  and  incapacities, 
154  to  15S;  distinguished  from  private  associations,  159;  see  In- 
corporation ;  capacity  to  sue  and  be  sued,  155  ;  to  hold  lands,  155; 
common  seal,  155  ;  power  to  make  bye-laws,  15G  ;  how  to  appear 
to  action,  156  ;  how  to  sue  and  be  sued,  156  ;  how  to  answer,  157; 
majority  of,  when  necessary  to  valid  act,  158;  effect  of  incorpora- 
tion on  the  liabilities  of  members,  159;  duties  of,  159;  how  to  be 
performed,  159;  and  how  enforced,  160;  power  to  remove  mem- 
bers, 160  ;  how  visited,  160  ;  how  dissolved,  and  effect  thereof,  161, 
162,  165;  distinction  as  to  legislative  power  of  dissolution,  between 
public  and  private,  163,  163,  164;  how  they  are  said  to  have  perpe- 
tual succession,  though  their  charters  are  all  limited,  165;  forfeiture 
of  charter,  165. 
CUSTOMS,  particular,  are,  technically  speaking,  unknown  to  our  law,  23, 24, 
CpsTO>i  OF  Merchants,  24. 
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Death,  natural  and  civil,  39. 

Debts  of  decedent,  payment  of,  governed  by  lex  fori,  28. 

Defence,  self,  38. 

Denizen,  65;   none  in  Virginia,  65. 

Deputy  Sheriff,  47  ;  bonds  given  by,  47 ;  term  of  service,  47  ;  incapaci- 
ties of,  47  ;  power  of,  determined  by  sheriff's  death,  48  ;  or  at  his 
pleasure,  48  ;  removed  without  just  cause,  may  have  an  action,  48  ; 
may  execute  all  ministerial  duties  of  the  sherifl',  48 ;  what  so  consi- 
dered, 48 ;  when  he  may  be  sued,  48. 

Distribution  is  always  according  to  the  law  of  the  domicil,  69. 

Divorce,  kinds  of,  99  ;  statute  as  to,  100,  101 ;  a  vinculo,  its  operation  and 
effect,  99,  100 ;  a  mensa  et  thoro,  effect  of,  100  ;  adequate  causes 
for,  101,  106;  how  decreed,  108;  never  upon  consent,  108;  juris- 
diction in  cases  of,  107  ;  proceedings  in,  107  ;  see  Separation,  and 
108,  109. 

Domicil,  69 ;  see  Book  2 ;  national  character,  how  affected  by,  69. 

DOOMBOOK,  19.  •< 

Duties,  social  and  public,  alone  objects  of  law,  2,  35. 

Duress  of  imprisonment,  41. 

'Equity,  origin  of,  28  ;  contradistinguished  from  law,  28,  32  ;  origin  of  the 

jurisdiction  of  courts  of,  29  to  32. 
Escheat,  where  trustee  dies  without  heir,  the  C.  W.  takes  subject  to  trust, 

66 ;  when  cestui  que  trust  dies  without  heirs,  the  C.  W.  is  entitled,  68. 
Exchange,  damages  on  bills  of,  governed  by  the  lex  loci  of  endorsement,  28. 
Expatriation,  70,  71. 
Ex  POST  FACTO  law,  2,  3  ;  see  Retroactive  Laws,  3,  16. 

Father,  his  powers,  127  ;  guardian  by  nature,  128  ;  his  power  to  bind  his 
child  apprentice,  76 ;   no  power  over  his  estate,  126. 

Feme  COVERT,  her  rights  and  incapacities  at  law,  118;  her  responsibility 
for  misdemeanors,  119  ;  a  good  witness  against  her  husband,  when, 
120  ;  may  contract  with  her  husband  in  equity,  though  not  at  law, 
110,  111;  may  acquire  separate  estate  by  marriage  contract.  111; 
power  over  such  estate,  whether  personal,  113,  or  real,  114;  see  Se- 
parate Estate  ;  may  become  the  creditor  of  her  husband  in  respect  of 
her  separate  property,  116;  how  or  when  she  may  sue  or  be  sued, 
122,  123,  125 ;  as  to  her  earnings,  see  124. 

Filiation,  order  of,  134  ;  duty  of  father  to  support  his  bastard  enforced, 
133 ;  proceedings  in  cases  of,  133,  134. 

Gaoler  is  the  servant  of  the  sheriff,  47,  49;  must  reside  in  his  prison,  49; 
action  for  escape  generally  to  be  brought  against  sheriff,  49 ;  when 
it  will  lie  also  against  him  directly,  49. 

Gaols,  49 ;  see  Book  3. 

Gates,  across  roads,  56. 

Gestation,  time  of,  L33. 

Guardian  and  ward,  135. 

Guardian,  several  kinds  of,  1-36 ;  by  nature,  who,  and  his  powers,  137 ; 
by  testament,  138;  by  appointment,  139;  by  election,  139;  in 
chancery,  141;  ad  litem,  141;  powers  of,  141,  143;  of  infant  trus- 
tees or  mortgagees,  142  ;  no  power  to  sell  the  realty,  142  ;  his  pow- 
er to  sell  personalty,  143,  144;  duties  of,  144;  remedies  against, 
144  ;  in  socage,  137. 

Guardianship,  how  affected  by  marriage  of  male  or  female  ward,  140. 

Habeas  corpus,  41,  ^12;  when  only  to  be  suspended,  42  ;  sec  Book  3. 
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ITrALTir,  injuries  aflccting,  40. 

IIkjiiwavs,  51. 

IIiiiiNo  or  .SERVANTS,  gcHcral,  how  construed,  75;  when  no  apportionment 
of  wanrcs,  75. 

Husband  and  wifk,  93  ;  their  airrccmcnt  of  separation,  effect  of  between 
themselves,  108,  109;  and  upon  others,  123;  cfiect  of  ac^waZ  sepa- 
ration on  husband's  responsibility,  122;  cannot  contract  at  law, 
110;  but  may  in  equity,  and  how,  111;  effect  of  marriage  on  their 
previous  contracts,  110;  liis  ri;^rht  to  her  fortune,  IIG;  to  her  equi- 
ties, jjow  qualified,  IIG,  117,  118;  his  power  over  her  bonds,  118; 
see  Book  2,  320,  in  note  ;  his  liabilities  to  her  antecedent  debts,  119, 
121 ;  determined  by  death  of  cither  before  recovery,  124  ;  general 
liability  for  her  engagements,  with  its  modifications,  118  to  123; 
cannot  be  witnesses  tor  or  against  each  otiier,  120 ;  exception,  120; 
his  power  over  her,  121 ;  his  assignment  of  her  choses,  117,  118. 

Imprisonment,  what  amounts  to,  41 ;  when  lawful,  42;  wrongful,  how  re- 
dressed, 40,  41. 

Impotency,  95. 

Incorporation,  efTeot  of,  on  liability  of  members  of  the  company,  and  their 
power  to  bind  each  otlier,  159. 

Indentures  of  apprenticesjiip,  when  infant  must  execute,  76;  when 
to  be  filed,  76  ;  how  avoided,  79;  effect  of  the  death  of  the  master 
upon  them,  76. 

Independence  of  America,  date  of,  according  to  British  adjudications,  62, 

Infancy  no  protection  for  fraud,  151. 

Infant  en  ventre,  of  what  capable,  38. 

Infant  who  is,  145 ;  real  estate  of,  how  it  may  be  sold,  142 ;  privileges 
and  disabilities  of,  146,  147;  his  contracts  with  his  guardian,  146; 
when  lie  may  be  executor,  or  make  a  will  of  personalty,  147  ;  con- 
tracts of,  148 ;  how  avoided,  149;  151 ;  exceptions,  148,  149,  150 ; 
confirmation  by,  151 :  his  power  to  bind  himself  apprentice,  76  ; 
cannot  be  bound  by  his  father  without  his  consent,  76;  liable  for 
his  torts,  151 ;  liable  for  his  acts  as  attorney  at  law,  151 ;  when  he 
may  be  taken  on  casa,  151;  age  for  various  purposes,  145. 

Jailer — see  Gaoler. 

Justices  of  the  peace,  their  appointment,  50,  51 ;  powers  and  duties  of, 
51,  52;  ministerial,  52;  judicial,  52;  jurisdiction  of,  53;  consti- 
tute county  court,  52;  their  responsibility,  52;  removal  from  or  for- 
feiture of  olBce,  52,  53;  when  excusable  for  errors,  52;  jurisdiction 
over  small  debts,  53;  appeal  from  their  judgments,  53. 

Law  defined,  1 ;  ex  post  facto,  2, 3 ;  retroactive,  3  ;  statute,  3,  11, 12,  &c.; 
of  Virginia,  6;  common  law,  18,  19;  declaratory,  5;  remedial,  5; 
vindicatory,  6;  lex  scripla  and  non  scripta,  9  ;  constitutional,  9,  10, 
11;  civil,  24  ;  canon,  25  ;  law  merchant,  24;  rights  and  wrongs, 
the  objects  of,  3;  law  and  equity  distinguished,  28. 

Legal  and  equitable  title,  distinction  between  them,  32. 

Legislative  power,  limits  upon,  4. 

Legitimate  child,  125. 

Lex  loci  contractus,  when  it  prevails,  26. 

Lex  loci  rei  hitjk,  when  it  prevails,  26. 

Lex  domicilii,  28. 

Lex  fori,  27,  28 ;  see  Exchange,  Debts,  Distribution,  Bankruptcy- 

Lex  mercatoria,  24. 
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Lex  scripta— =-sce  Estates,  and  11,  12. 

Liberty,  political  and  civil,  35,  3G ;  injuries  affecting,  40. 

Life  protected,  38. 

Limbs  protected,  38. 

Mala  rROiiiniTA,  6. 

Marriage,  essentials  to  a  valid,  93,  94;  disabilities  canonical,  94;  legal, 
95,  96,  97  ;  age  of  consent,  95 ;  consent  of"  parents  and  guardians, 
95,96;  license,  how  obtained,  95,96;  statutory  regulations  con- 
corning,  96  ;  how  annulled,  97;  avoided  for  fraud,  97  ;  contract  of 
in  prcBsenti  and  infuturo,  98  ;  what  amounts  to  contract  of,  97,  98  ; 
marriage  in  foreign  country  valid,  99;  and  sentence  of  their  courts 
conclusive,  99;  effect  and  consequence  of,  110  to  125;  how  dis- 
solved, 99  ;  consequence  of  divorce,  99,  100  ;  factum  of  marriage, 
how  to  be  proved,  124. 

Marriage  contract,  with  or  without  trustee,  111;  when  valid  against 
creditors.  111. 

Marriage  settlements,  110  to  113;  increment  and  profits  of  the  sub- 
ject, 112. 

Marital  rights,  116;  fraud  on,  113;  how  barred,  115,  116;  whenrean- 
imated,  115. 

Master  and  servant,  72 ;  effect  of  the  relation,  76,  77 ;  powers,  rights, 
and  reciprocal  duties,  77,  78  ;  what  they  may  do  for  each  other,  80 ; 
-master  may  sue  for  battery  of  servant,  80 ;  or  employment  of,  80  ;  re- 
sponsible for  negligence  of,  when,  83 ;  how  far  bound  by  his  acts,  81, 
82,  84. 

Municipal  law,  1. 

Natural  born,  who  deemed,  58,  59,  62,  63. 

Naturalization,  62,  63 ;  Virginia  law  of,  how  affected  by  Constitution 

and  Laws  of  U.  S.,  63  ;  provisions  of  laws  of,  61. 
Northern  neck,  66. 

Office  of  intitling,  65,  66;  profits  before  office  found,  66. 

Offices,  44. 

Officer  by  patent  only  removable  by  judgment,  52. 

Obligation  of  contracts,  acts  impairing  void,  3. 

Overseer  of  roads — see  Surveyor,  and  54. 

Orphans,  poor,  how  bound  out,  76. 

Parents,  their  duties,  125;  maintenance,  125;  protection,  127;  cduca= 
tion,  127;  duty  to  insane,  126;  and  bastard  children,  133;  powers 
of,  127, 128 ;  right  to  custody  of,  128,  134 ;  no  power  over  his  es- 
tate, 128  ;  power  to  appoint  guardian  by  will,  138  ;  how  as  to  bas- 
tards, 141;  right  to  profits  of  child's  labor,  129;  when  his  power 
ceases,  129  ;  child,  how  emancipated,  129. 

Personal  security,  38,  40. 

Personal  liberty  protected,  40. 

Persons,  how  divided,  34 ;  ri^its  of,  34. 

Petition,  right  of,  44. 

Posthumous  and  pretermitted  children,  124 ;  sec  Book  2,  297. 

postnati,  61,  62. 

Post  nuptial  settlements,  111. 

Precedents,  and  their  influence,  21. 

Private  acts  of  assembly,  11 ;  not  constl'Ucd  as  remedial  lawSj  111 

Private  RELATIONS,  four  great;  7^. 
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Proviso,  never  construed  to  enlarge  a  statute,  13. 

Proi'ertv,  right  of,  42  ;   how  taken  fur  public  uses,  43. 

PuiiLu;  ACTS  Of  AssKMULY,  noticcd  e.i-  olficio,  11  ;  characteristics  of,  11. 

Public  landixcs,  5G. 

Relic:ious  freedom,  act  securing,  10, 

Remedial  statutes,  what  and  how  construed,  15,  16. 

Reports,  22. 

Reputation  protected,  40. 

Retroactive  laws  reprohated,  3,  10. 

Repeal  of  statutes,  13,  14,  1(>,  17. 

Rights,  33;  absolute,  35;  of  security  for  life  and  limb,  38;  of  person, 
health,  reputation,  and  liberty,  40,  41 ;  of  property,  42,  43 ;  of  re- 
dress lor  wrongs,  43 ;  to  carry  arms,  43 ;  relative  are  either  public 
or  private,  44. 

Roads,  54  ;  in  whom  is  the  freehold,  5G. 

Saving,  in  a  statute,  is  void  if  repugnant,  13. 

Separation,  articles  of,  how  far  regarded  at  law  or  in  equity,  108,  109,  123; 
effect  of  actual  separation,  123. 

Separate  estate,  wife's  contract  to  sell,  enforced,  115  ;  increase  or  profits 
of,  112;  when  a  fraud  on  marital  rights,  113;  wile's  power  over, 
whether  personal,  113;  or  real,  114;  how  far  protected,  115;  wif6 
may  be  husband's  creditor,  in  respect  of,  110;  marital  rights,  when 
reanimated,  115. 

Servants,  73,  74  ;  menial,  75  ;  may  commit  larceny  of  master's  goods,  77 ; 
imported,  regulations  respecting,  78  ;  may  defend  their  master,  8ff ; 
responsible  for  their  own  trespasses,  S3,  84 ;  master,  when  respon- 
sible also,  83,  84. 

Settlements,  marriage,  111. 

Sheriff,  45;  how  appointed,  45;  bonds  to  be  given  by,  45;  term  of  ser- 
vice and  continuance  in  office,  40  ;  his  under-sheriffs  and  bailiffs,  47 ; 
he  must  give  bond  every  year,  47  ;  duties  and  functions  of,  45,  40, 
47  ;  judicial,  40  ;  ministerial,  40,  47  ;  his  duties  as  peace  officer,  40 ; 
liable  for  deputy's  or  gaoler's  misconduct  or  negligence,  49  ;  suits 
must  generally  be  against  him,  48  ;  must  turn  over  prisoners  to  his 
successor,  and  how,  48 ;  may  farm  his  office,  47. 

Slavery  unknown  to  the  English  law,  73. 

Slaves,  73 ;  recognised  in  the  British  colonies,  74 ;  effect  of  landing,  irt 
Great  Britain,  73,  74;  and  then  returning  to  the  colony,  74;  har- 
boring slaves,  actionable,  81. 

Statutes,  prima  facia,  prospective,  3;  may  retroact  upon  the  remedy,  3; 
British,  when  and  what  in  force  here,  8;  public  or  private,  11 ;  de- 
claratory, 12 ;  remedial,  12;  enlarging  or  restraining,  12;  penal,  10; 
construction  of,  12  to  18;  repugnant  to  constitution,  void,  14;  prior 
repealed  by  posterior,  13  ;  effect  of  repeal  on  contracts,  17  ;  repeal 
by  implication  not  favored,  17;  when  void,  14,  17;  remedial,  how 
construed,  15;  penal,  how  construed,  15;  equity  of  a  statute,  15, 
effect  of  repealing  statutes,  16 ;  how  construed  in  equity,  17. 

Suit,  redress  by,  secured,  43. 

Sub-agent,  with  whom  to  account,  91. 

Surveyor  or  roads,  54. 

Trustee,  33. 

Ward— See  Guardian  and  Infant. 

Year  books,  22. 
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Accession,  property  arising  from,  318. 

Administration,  when  and  to  whom  granted,  410,  411,  412;  see  Residu- 
ary Legatee,  and  412  ;  survives,  if'one  administrator  dies,  413  ;  bond, 
how  sued  on,  415,  410;  as  to  debts,  obeys  the  lexjvri,  see  Index, 
Book  1. 

Administrator,  his  duties  and  powers,  41(),  4H)  ;  see  Executor  ;  his  oath 
and  bond,  4  l(> ;  de  bonis  non,  410,  413;  his  relation  to  preceding 
executor,  452;  pendente  lite,  410  ;   cum  testumento  annexo,  410. 

ADVANcEMtNT,  whiit,  181;  vviien  to  be  brought  into  hotchpot,  and  how, 
179,  180,  450;  increase  or  interest  not  to  be,  181  ;  when  deemed 
satisfaction  of  a  legacy,  45;  whether  provision  by  will  is  advance- 
ment in  lifetime,  179. 

After-purchased  lands,  devisable  in  Virginia,  291. 

Alienation,  title  by,  217  ;  who  may  alien,  and  to  whom,  218;  how  as  to 
traitors  and  felons,  2-2 1 ;  and  idiots,  221  ;  and  persons  under  duress, 
221;  infuits,  2-21  ;  femes  covert,  225;  aliens,  227;  what  may  be 
aliened,  217,  218;  and  how,  228;  by  deed,  228  ;  indenture  or  poll, 
228;   by  particular  tenant,  no  cause  of  forfeiture  in  Virginia,  212. 

Aliens  cannot  take  by  descent,  206 ;  may  by  his  own  act,  but  cannot 
hold,  227. 

Alienage,  impeded  descent  at  common  law,  206  ;  not  so  in  Virginia,  207. 

Alluviom,  lands  gained  by,  210. 

Annuities,  what,  and  law  of,  12,  1.3;  for  lives,  388. 

Appraisement,  420  ;   when,  and  how  far  evidence,  420. 

Assets,  419,  420,  431  ;  personal  or  real,  431  ;  legal  and  equitable,  4-31, 
432,  433,  434  ;  marshalling,  437;  as  between  legatees,  4-37  ;  rever- 
sion after  estate  for  life  is  quasi  assets  in  the  heirs'  hands,  239,  in 
note. 

Assign,  covenant  not  to,  does  not  prevent  underletting,  94;  nor  extend  to 
assignee  of  the  lease,  95  ;   nor  broken  by  levy  of  fifa  on  the  lease,  95. 

Assignment  of  an  estate,  a  species  of  assurance,  254;  its  efiect,  254,  in 
note. 

Assignment  of  bonds,  .316  to  353;  not  permitted  at  common  law,  though 
recognised  in  equity,  34() ;  authorised  in  Virginia,  346;  how  made, 
.347  ;  effect  of,  347,  in  note  ;  transfer  without,  347. 

Assignee  may  sue  at  law,  347  ;  but  not  in  equity,  347  ;  in  his  own  name, 
or  name  of  obligee,  347;  rights  not  enlarged  by  the  statute,  347; 
h;is  but  an  equitable  title  by  the  assignment,  348 ;  must  allow  all 
just  discounts,  348;  if  before  notice  of  assignment,  348,  349;  unless 
there  was  fraud,  or  inducement  to  take  the  bond,  .348  ;  this  cannot 
be  replied  at  law,  348,  in  note;  entitled  to  obligee's  remedies  and 
securities,  349, -350  ;  remedy  against  his  immediate  assignor,  349; 
or  remote  assignors,  349  ;  even  though  he  took  the  bond  without 
recourse,  352  ;  must  use  due  diligence  against  obligor,  .3.50  ;  see 
Diligence,  and  350;  not  boimd  to  pursue  remote  assignors,  35-3; 
principles  of  the  action  of  assignee  against  assignor,  .350  ;  amount 
of  recovery,  350  ;  measure  of  recovery  against  remote  assignor,  350 ; 
evidence  in  such  suit,  353;  case  of  several  assignors,  all  secured  by 
same  mortgage,  353. 

Assignor,  how  absolved  from  responsibility,  350,  352. 

Attainder,  204,  211,  221. 

Attestation,  not  of  the  essence  of  the  deed,  245;  three  witnesses  neces- 
sary to  record  a  deed,  245  ;  but  need  not  subscribe  their  names,  245 ; 
aliier  in  the  case  of  wills  of  lands,  289,  292,  2S3. 
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Attornment,  218. 

Attorney  in  i  act,  how  to  execute  a  deed,  243. 

Appointment,  illusory,  448. 

Appraisement  of  decedents'  estates,  420  ;  how  far  evidence,  420. 

Bailment  gives  qualified  property,  310  ;  law  of  bailment,  3C4  to  374. 

Bargain  and  sale,  what,  2G1 ;  how  affected  by  the  statute  of  uses,  264; 
essentials  to,  204  ;  use  to  whom  raised,  2G4  ;  cfiect  of  second  or 
grafted  use,  20 1  ;  words  of  bargain  and  sale,  how  they  may  enure, 
204  ;  deed  of  for  a  freehold  passes  no  title  till  enrolment  in  Eng- 
land, 204,  in  note  ;  alitor,  with  us,  204. 

Bankruptcy,  390;  distinguished  from  insolvency,  390;  state  insolvent 
laws,  when  unconstitutional,  397. 

Bills  of  exchange,  391  ;  what  deemed  foreign,  392  ;  theory  of,  394, 
395. 

Bill  to  foreclose,  118  ;  to  redeem,  121. 

Bona  notabilia,  418;  cannot  be  recovered  by  foreign  executor  or  admi- 
nistrator, 418. 

Bonds — see  Obligations. 

Botes — see  Estovers. 

Bottomry,  386. 

Cancellation  of  a  will,  294,  295. 

Canons  of  descent,  188,  193. 

Capita,  succession,  per,  what,  189,  200. 

Caveat,  what,  282. 

Cestui  que  use,  255. 

Chattels,  305;  real  and  personal,  305,  306,  419; 

"Children,"  when  a  word  of  limitation,  136,  in  note. 

Chose  in  action,  310,  326,  346 ;  not  assignable,  346  ;  except  -in  equity, 
346;  al.iter  in  Virginia  as  to  bonds,  346. 

Codicil,  402  ;  may  be  nuncupative,  when,  402 ;  necessarily  supposes  a 
previous  will,  402,  in  note  ;  may  operate  to  republish,  id. ;  diffeiis 
from  a  note,  402. 

Common,  3,  4.  '  - 

Common  assurances,  228. 

Common,  tenancy  in,  181 ;  its  properties,  183 ;  how  dissolved,  183. 

Common  carrier,  371. 

Confirmation,  a  species  of  common  assurance,  253. 
Confirmation  of  voidable  acts,  226;  see  also  Book  1,  144,  146. 

CONFUSIO  BONORUM,  318. 

Consanguinity,  good  consideration,  229,  354  ;  import  of  the  terra,  187. 

Construction,  general  rules  of,  for  common  assurances,  301. 

Condition,  estate  upon,  87,  88;  implied,  87,  88;  how  forfeited,  88;  ex- 
press, 88  ;  precedent,  89  ;  subsequent,  89  ;  when  determined  with- 
out entry,  89;  when  not,  89;  who  to  enter,  90,  92  ;  nature  of  es- 
tate before  a  breach,  91  ;  what  words  create,  91 ;  who  bound  by  and 
entitled  to  fulfil,  92;  effect  of  repugnant,  impossible,  or  unlawful 
conditions,  when  either  precedent  or  subsequent,  93;  see  Condi- 
tion ;  nature  of  estate  after  performance,  97 ;  after  breach,  97. 

Condition,  distinguished  from  covenant,  91 ;  from  limitation,  89  ;  the  dis- 
tinction CKplained',  89  ;  words  of  condition  construed  as  limitation 
in  devises  and  conveyances  to  uses,  91 ;  and  called  conditional  limi- 
tations, 91;  to  v/hat  estate  condition  may  be  annexed,  and  when, 
92;  impossible,  repugnant,  or  unlawful,  93,  94;  in  restraint  of 
marriage,  93,  94  ;  restriction  upon  assignment,  not  repugnant^ 
94;  assignee  when  not  bound  by,  95  ;  see  Assign;  what  deem- 
ed impossible,  95  ;    how  to  be  performed,  95  ;    copulative,  95  ; 
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CeNDiTioN,  when  to  be  performed,  95  ;  time  during  life,  96  ;  in  convenient 
time,  96;  negative,  and  no  time  specified,  9G;  where  to  be  performed, 
if  a  place  be  appointed,  96;  or  be  not,  97;  must  defeat  the  whole  es- 
tate or  will  be  bad,  97;  what  excuses  performance,  97,  98  ;  consisting 
of  two  parts  conjunctively,  or  disjunctively,  97;  alternative,  274,  in 
note  ;  relief  against,  in  equity,  98 ;  see  Obligations,  and  275,  276. 

Conditional  limitations,  90,  91. 

Conclusion  of  deed — see  Date,  and  241. 

Consideration,  good  or  valuable,  229,  354  ;  of  the  latter,  four  kinds,  354; 
illegal,  230  ;  want  of,  its  effect  at  law  and  in  equity,  230  ;  differ- 
ence herein  between  different  kinds  of  assurances,  230,  231 ;  ef- 
fect of  on  conveyances  as  against  creditors,  see  Fraudulent  Convey- 
ances, and  232,  233. 

Convenient  time,  96,  275. 

Contingencies  devisable,  146;  whether  assignable,  218,  and  in  note. 

Conveyances,  provisions  of  the  statute  of,  1 ;  as  to  necessity  of  a  deed, 
266,  2 ;  as  to  femes  covert,  266,  3 ;  as  to  recording,  268 ;  what 
deeds  must  be  recorded,  269  ;  effect  of  unrecorded  deed,  270  ;  copy 
of  recorded  deed,  when  evidence,  271  ;  original  convey,  246;  deri- 
vative, 252 ;  see  Feoffment,  Gift,  Grant,  Lease,  Exchange,  Partition, 
Release,  Confirmation,  Surrender,  Assignment,  and  Defeasance. 

Contract,  346 ;  executed  and  executory,  334,  353 ;  express  or  implied, 
353  ;  consideration  essential  to,  334,  354. 

Copy-right,  319. 

Copy  of  deed,  recorded,  when  evidence,  271. 

Coparcenary,  176;  properties  of,  176;  partition  between,  177;  see  Ad- 
vancement and  Hotchpot ;  warranty  implied  on  partition,  178  ;  co- 
parcenary, how  dissolved,  181. 

Corporations  excepted  out  of  the  statute  of  devises  in  E.,  aliterheie,  285. 

Covenant  to  stand  seized  to  uses,  263. 

Covenants  in  a  deed,  239;  real  and  personal,  who  bound  by  239, 240;  which 
run  with  the  land,  whom  they  bind,  240 ;  to  what  covenants  vendee 
is  entitled,  240  ;  how  as  to  vendor's  heirs,  241 ;  covenant  of  seizin,  its 
effect,  235,  in  note  ;  executors  always  bound  by  covenants,  240. 

Curator,  410;  his  powers  and  duties,  410. 

Curtesy — see  Tenant  by. 

Day,  legal  import  of  the  word,  77. 

Damages  and  costs  considered  as  properly  by  judgment,  332. 

Date  not  essential  to  a  deed,  241  ;  nor  held  a  material  part  of  it,  241. 

Debt,  what,  388;  of  record,  .389;  by  specialty,  390;  by  simple  contract, 
391;  debt  of  record,  dignity  of,  424;  decrees  in  equity  of  equal  foot- 
ing, 429, 430;  by  specialty,  427;  charge  for  payment  of,  435, 436, 437. 

Dead  bodies,  offence  of  exhumation  of,  324. 

Deed,  what,  228  ;  indented  or  poll,  228,  229;  requisites  of,  229  ;  contract- 
ing parties,  and  things  contracted  for,  229;  consideration,  229; 
writing,  233;  form  of^  234;  parts  of,  234  to  241  ;  premises,  234; 
habendum  and  tenendum,  234  ;  reddendum,  235 ;  condition,  235 ; 
warranty,  235;  covenants,  239  ;  conclusion  and  date,  241;  when 
presumed  to  have  been  delivered,  241 ;  how  avoided,  245,  246. 

Defeasance,  a  species  of  common  assurance,  255  ;  to  a  bond,  effect  of,  281. 

Descent,  what,  187;  distinguished  from  purchase,  186,  in  note  ;  law  of  in 
Virginia,  193;  in  case  of  infants,  196;  right  of  representation,  189, 
199 ;  by  our  law,  person  must  be  in  being,  &.c.  199  ;  alienage  no  bar 
in  Virginia  to  tracing  title  by  descent,  201;  bastards,  when  and  of 
whom  they  may  take  by,  201 ;  sale  of  descended  estate,  when  com- 
pellable, 201 ;  descent,  when  broken  by  devise  orcharge,  202,  in 
note,  432,  433. 
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Dbliverv,  essential  to  deed,  243 ;  second  delivery,  when  operative,  226, 
21-}  ;  vvliat  amounts  lo  delivery,  24-3;  or  delivery  of  deed  as  escrow, 
244;  relation  to  fir.st  delivery,  in  cat<e  of  death  before  the  second, 
2U  ;  relation  to  date  of  deed  upon  subsequent  assent  of  grantee, 
24o;  delivery  of  chattels  on  sale,  358,  333. 

Devastavit,  452,  454,  455  ;  executor  how  suable  for,  410,  455  ;  judgment 
for  the  debt  conclusive  in  action  for  devastavit,  417. 

DiiVisE  AND  DKVisKK,  legal  import  of  these  words,  3U8. 

DiiViSE,  history  of  the  power  to,  284  :  of  lands;  essentials  to,  285,289;  see 
Signing  and  Attestation;  how  revocable,  291;  see  Revocation; 
who  may  devise,  289:  what  may  be  devised,  290,  291  ;  after-pur- 
chased lands,  291  ;  contingencies,  14G  ;  estate  pur  autre  vie,  291  ; 
essentials  to  a  good  will,  291  ;  where  it  may  enure  as  revocation, 
though  void  to  pass  estate,  295;  fraudulent,  432;  when  considered 
as  speaking,  303. 

Pevise,  executory,  148 ;  differs  from  remainder,  148  ;  rules  as  to,  151  to  154. 

Diligence,  due  in  case  of  assignment,  350  ;  generally,  an  obligation  lo  sue 
promptly,  350;  not  necessary,  when,  351  ;  how  far  the  assignee 
must  proceed,  350  ;  not  bound  to  j)ursue  the  bail,  351  ;  nor  to  pro- 
secute appeal,  352;  Qe.  :  if  necessary  to  pursue  obligor  in  other 
states,  352. 

Distribution  must  be  according  to  the  law  of  the  domicil,  451. 

Disclaimer,  when  it  worked  a  forfeiture,  212. 

Discontinuance  by  husband  of  wife's  estate,  226  ;  how  under  our  law,  226. 

Domicil,  what  constitutes,  451 ;  see  Book  1,  G9. 

Donatio,  causa  mortis,  449. 

Dower  defined,  59;  rights  of  doweress  before  assignment,  60;  wife  not 
dowable  by  reason  of  divorce,  60  ;  crimes  and  forfeiture  of  husband, 
61  ;  aliter  with  us,  61 ;  not  dowable  by  reason  of  alienage  of  wife, 
61;  defect  of  age,  61  ;  dower  of,  what,  61  ;  of  what  seizin,  61  ;  not 
of  subject,  held  in  trust  for  another,  62;  nor  of  reversion  after  free- 
hold, 62  ;  how  as  to  leases,  62  ;  money  to  be  laid  out  in  land,  63  ;  as 
to  improvement  made  by  heir  or  alienee,  63;  as  to  husband's  trust 
estates,  63  ;  and  equities,  64  ;  how  to  be  assigned,  65 ;  when  subject 
is  indivisible,  66;  by  whom  to  be  assigned,  65;  remedy  if  evicted, 
67;  dower  in  case  of  exchanged  lands,  67  ;  dos  6e  dote,  67  ;  reme- 
dies for,  by  suit  at  law,  67,  68  ;  in  equity,  69;  where  widow  is  en- 
dowed of  a  mortgaged  subject,  with  what  portion  of  the  incumbrance 
is  she  charged,  64,  65;  wife's  right  to  intermediate  profits,  68,  69; 
dower,  how  barred,  69,  70  ;  by  wife's  conduct,  69,  70  ;  her  deed,  70  ; 
outstanding  terms,  71  ;  other  antenuptial  conveyances,  72,  73;  by 
jointure,  73;  how  affected  by  judgment  of  C.  W.  for  public  debts, 
76;  postnuptial  provision  in  consideration  of  relinquishment  of 
dower,  is  valid  against  creditors,  76. 

Duress,  what,  224;  how  considered  at  law  and  in  equity,  224;  who  may 
avoid  a  deed  for,  224. 

"Dying  without  issue,"  construction  of  these  words,  155;  by  our  sta- 
tute, 151. 

Easement-^,  2;  see  Right  of  "Way,  Presumption  of  Grant,  and  316,  in  note. 

Elegit,  estate  by,  126;  see  Scire  facias  ad  computandum,  and  Tenant  by 
Elegit. 

Emblements,  50  to  58  ;   in  case  of  under-tenant  for  years,  60. 

EciuiTABLE  interest,  assignment  of,  not  pretensed,  221. 

Equity  of  redemption,  what,  and  nature  of,  99,  110;  limitation  of,  110; 
who  may  redeem,  HI ;  on  what  terms,  111 ;  whether  liable  to  ex- 
tent, 263,  336. 
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Escheat,  204  ;  how  it  arises,  204  ;  distinguished  from  forfeiture,  207. 

Escrow,  244  ;   what  constitutes  delivery  as  an  escrow,  244  ;  efiect  of  death 
before  second  delivery,  244. 

Estate  in  lands,  what  and  how  considered,  40. 

Estate  pwr  autre  vie  cannot  strictly  be  entailed,  152. 

Estopped,  import  of  the  term,  228. 

Estovkrs,  50. 

Evidence,  parol,  when  admissible  to  explain  a  will,  30-3. 

Exchange,  251  ;  death  before  entry  avoids,  251  ;  implied  warranty  in,  251. 

Executor,  408;  who  may  be,  408;  see  Feme  Covert,  and  408;  appoint- 
ment may  be  qualified,  408;  what  amounts  to  acceptance  or  refu- 
sal, 409;  effect  of  acceptance  or  refusal,  409;  qualification  of,  409; 
powers  before  probate,  409,  413  ;  infant  may  be  at  what  age,  411; 
executor  of  executor,  his  powers,  duties,  and  rights,  412,  413  ;  du- 
ties of  executor,  413,  414  ;  bond  of,  to  whom  taken,  4  15;  how  sued 
on,  415  ;  his  duty  to  inventory  and  appraise,  419,420  ;  to  collect  the 
estate,  420  ;  selling  personalty,  421  ;  slaves,  421,  or  realty,  422,  423; 
duty  in  paying  debts,  424;  dignity  of  debts,  funeral  expenses,  414 ; 
their  costs,  charges,  and  cmimissions,  424,  425 ;  debts  to  U.  S,  425  ; 
debts  having  statutory  preference,  426;  of  record,  420  ;  decrees,  426; 
specialties,  427;  simple  contracts,  429;  retainer  for  his  own  debt, 
429;  right  to  give  preference,  429;  when  excused  for  paying  infe- 
rior debts,  430;  when  bound  to  distribute,  449;  when  liable  for 
each  other,  453;  indulgence  to,  454;  accounts  of,  how  audited, 
456;  when  he  forfeits  his  commissions,  456  ;  his  securities,  their 
responsibility,  415;  when  suable,  416;  and  how,  455;  who  neces- 
sary parties,  455,  456;  security  in  bond,  how  dispensed  with,  416; 
how  removable  at  suit  of  sureties,  417  ;  or  creditors,  418  ;  effect  of 
revocation  of  letters  test,  on  acts  done  or  lis  pendens,  418. 

Executor  de  son  tort,  413. 

Exec;u TORY  devise — see  Devise  Executory. 

Fee,  legal  import  of  the  word,  41  ;  base  fee,  44,  89. 

Fee  simple,  41  ;  by  what  words  created  in  a  deed,  42  ;  or  will,  43;  limit- 
ed, qualified,  and  base,  44,  89;   conditional,  44. 

Fee  tail,  46;  kinds  of,  46;  words  creating  in  a  deed,  47;  in  a  will,  47; 
abolished,  and  when,  48,  155;  terms  of  the  several  acts  abolishing 
entails,  155  to  158. 

Feoffment,  247;  livery  necessary  to,  248,  249;  great  efficacy  of,  249; 
why  termed  a  tortious  conveyance,  88,  147,  250;  no  such  effect  in 
Virginia,  250. 

FERiE  NATUR.E,  property  in,  by  reclaiming  them,  307  ;  or  propter  impoten- 
tiam,  309  ;  or  propter  privilegium,  309. 

Feme  covert,  her  conveyance  void,  225  ;  how  as  to  leases  of  her  land,  225; 
privy  examination  of,  266  to  269;  her  bond,  when  good,  226;  equi- 
ty of,  how  barred  or  transferred,  26(5,  in  note  ;  when  executrix,  how 
should  letters  testamentary  issue,  408. 

Feudal  system,  account  of  the,  33. 

Fines  and  recoveries  abolished,  281 ;  feme  coverts  may  be  examined  by 
commission  to  pass  equities  or  convey  lands  in  G.  B.  266,  in  note. 

Foreclosure,  99;  bill  of,  118;   parties  plaintiffs,  119;  defendants,  120. 

Forfeiture,  of  office,  88;  for  conveyance  by  particular  tenant,  88;  title 
by,  211  ;  forfeiture  of  personalty,  323. 

Forcible  detainer,  87. 

Franchises,  3,  12. 

Ereehold,  estate  of,  40  ;  of  inheritance,  41 ;  created  by  what  words,  42; 
in  Virginia,  42;  not  of  inheritance,  49;  conventional,  how  created, 
49;  incidents  of,  50;  lessees  of  tenants  foj  life,  iheir  privileges,  56. 
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Freehold,  to  commence  in  futuro,  cannot  be  created  in  England  by  deed, 
129,  248  ;  aliter  in  Virginia,  129,  in  note. 

Fraud  per  se,  337;  doctrine  of,  reviewed,  338,  &c. 

Frauuull;nt  conveyances,  335;  devises,  432. 

Frauds,  statute  of,  272;  equitable  construction  of,  273  ;  part  execution, 
what,  273;  what  a  suflicient  memorandum,  273;  agent  may  be  by 
parol,  274;  provision  of  the  act  as  to  fraudulent  gifts,  335;  review 
of  this  part  of  the  statute,  335  to  337. 

Futuro,  estate  in,  79,  129. 

Funeral  expenses,  414. 

Gift,  of  lands,  how  technically  understood,  250. 

Gift,  of  personalty,  333;  must  pass  by  deed  or  delivery,  333;  see  Statute 
of  Fraud,  Convey;  though  void  as  to  creditors,  valid  between  the 
parties,  337. 

Grant,  250;  things  lying  in,  pass  by  delivery  of  deed,  251 ;  rents  and  re- 
versions lie  in,  251. 

Grants,  of  tlie  C.  W.  281 ;  principles  applying  to,  282;  essential  to  com- 
plete legal  title,  284  ;  warrant,  entry,  and  survey,  only  progressive 
steps,  283,  284;  when  and  how  assailable,  284  ;  confers  seizin  in 
deed,  284  ;  when  it  relates  back  to  the  entry,  284. 

Grant,  of  personals,  333. 

Heirs,  word  necessary  in  creation  of  a  fee  by  common  law,  42 ;  how  by 
our  law,  42  :  when  a  word  of  limitation,  135,  137  ;  when  a  word  of 
purchase,  135,  138;  how,  where  personalty  is  limited,  153,  311,  in 
note  ;  its  double  effect  when  used  as  word  of  purchase,  141. 

Heirs,  presumptive  and  apparent,  193. 

Heirs,  when  bound  by  ancestors'  deed,  274,  235,  236,  237,  238, 240,  431 ; 
see  Book  3,  Index,  Heirs  ;  reversion  descending  is  quasi  assets, 
239,  in  note. 

Heir  looms,  323. 

Hereditaments,  1 ;  corporeal  2  ;  incorporeal,  2. 

Hotchpot,  178,  179;  advancements  to  be  brought  into,  450;  but  not  in- 
crease or  interest,  181;  law  of,  in  England,  only  referred  to  lands, 
179;  aliter  with  us,  179;  real  and  personal  brought  in  together,  179; 
whether  law  of  hotchpot  applies  in  case  of  partial  intestacy,  180  ; 
children  and  their  issue  are  within  the  law,  180  ;  law  of,  applies 
only  to  advancements  by  parent,  179,  180 ;  child  may  decline  to 
come  into,  181  ;  law  of,  does  not  apply  between  child  and  widow, 
181 ;  see  Advancement. 

Idiots'  conveyances,  221. 

liLUsoRY  appointment,  448. 

Indefinite  failure  of  issue,  152,  155,  151. 

Innkeeper,  his  liabilities,  370. 

Insurance,  .386. 

Indenture.  228. 

Indorsement,  effect  of,  347,  in  note. 

Inventory,  419;  lands  of  decedent  when  to  be  inventoried,  420. 

Infant,  conveyance  by,  221  ;  decree  of  foreclosure  against,  123;  day  gi- 
ven him,  123,  124  ;  how  far  bound  when  plaintitf,  124  ;  see  Book  1, 
Index,  Infant. 

Interest,  how  calculated  in  case  of  partial  payments,  379;  when  it  may 
be  turned  into  principal,  378. 

Indemnifying  bond,  301. 

Inventions,  useful,  320. 

Interesse  termini,  79;  never  merges,  167. 

Intestate's  estate,  how  disposed  of,  if  no  kindred,  322. 

ISXANDS,  210. 
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JoiNT-TENANC7,  168  ;  its  properties,  169,  170  ;  how  severed,  173  ;  in  per-i 
sonals,  313;  differs  from  partnership,  314. 

Jointure,  73  ;  requisites  of,  by  the  English  law,  73 ;  Virginia  statute,  74 ; 
commentary  on  it,  74,  75. 

Lease,  251,  and  release,  265,  grew  out  of  statute  of  enrolment. 

Letters  testamentary,  418;  not  of  authority  beyond  the  jurisdiction, 
418;  except  as  to  authority  to  sell  lands,  418. 

"  Leaving  no  issue,"  when  are  these  words  considered  indefinite,  151, 
152,  155. 

Legatee,  when  to  refund  to  creditors,  executor,  or  other  legatees,  441 ; 
when  not,  441. 

Legacy,  440  to  448;  general  and  specific,  442  :  how  to  abate,  442  ;  assent 
of  executor,  440  ;  after  assent,  cannot  be  taken  by  creditors  by  ex- 
ecution, 441 ;  but  may  be  reached  in  equity,  441 ;  disadvantages  of 
epecific  legacy,  443;  lapsed,  298,  443;  vested,  443;  contingent, 
443  ;  Virginia  statute  as  to  lapsed  legacies,  443 ;  legacy  when  it 
carries  interest,  444  ;  accumulated  interest  where  there  is  a  devise 
over,  445  ;  ademption  of  legacy,  445  ;  cumulative,  446 ;  in  disguise, 
446  ;  in  satisfaction  of  debt,  446 ;  time  of  payment  of,  446  ;  rules 
where  estate  is  devised  to  be  divided  among  several,  447  ;  payment 
to  whom  to  be  made  in  case  of  infants,  447 ;  of  married  women, 
448;  precatory  bequests,  449, 

Life,  estate  for — see  Freehold. 

Literary  property,  319,  321. 

Livery,  248,  249;  twofold,  249;  efficacy  of  feoffment  with,  249. 

Limitation — see  Remainder,  Heirs,  Words. 

Limitations  over,  of  personalty,  when  good,  311;  modification  of  the 
principle,  312  ,  bill  quia  timet  for  remainderman,  312. 

Limitations,  act  of,  executor  not  always  bound  to  plead  it,  452. 

Lunatic,  conveyance  by,  221 ;  whether  he  can  stultify  himself,  22-1,  &c. 

Marriage,  title  by,  to  chattels,  325  ;  chattel  interests,  326 ;  where  wife 
survives,  326,  328;  or  husband,  327,  329;  choses  in  action,  326, 
327,  329 ;  choses  in  possession,  327  ;  what  amounts  to  reducing 
into  possession,  329,  331 ;  possession  must  be  as  husband,  330 ;  law 
as  to  remainder  after  estate  for  life  where  wife  survives,  331 ;  where 
husband  survives,  330  ;  husband's  power  of  disposition,  331;  how 
in  equity,  331 ;  see  Book  1,  Index,  Husband  and  Wife. 

Merger,  167;  of  equitable  title,  168,  262,  in  note. 

Mines,  214,  in  note  ;  see  "  Waste." 

Misuser  and  nonuser,  causes  of  forfeiture,  88. 

Monuments  and  tombstones,  property  in,  323. 

Mortgage,  98;  nature  and  form  of,  98,  99,  100;  either  of  fee  or  less  es- 
tate, 99 ;  how  considered  in  equity,  100  :  once  a  mortgage  always 
a  mortgage  until  foreclosure,  101 ;  distinguished  from  conditional 
sale,  101;  equity  looks  to  real  character  of  the  transaction,  101; 
deed  though  absolute  may  be  proved  to  be  a  mortgage,  103  ;  hires, 
over  and  above  interest,  will  be  set  off  against  principal,  103  ;  mort- 
gage distinguished  from  a  deed  of  trust,  103,  104,  105,  106 ;  see 
Trust,  deed  of;  mortgage  distinguished  from  pledge,  105  ;  who  may 
redeem.  111;  on  what  terms.  111;  tacking  bond  to,  111,  112; 
tacking  subsequent  to  prior  securities,  115;  doctrine  of,  explained, 
115,  &c. ;  biU  to  foreclose,  118;  parties  to,  plaintiffs,  119;  defend- 
ant, 120;  bill  to  redeem,  121;  parties,  plaintiffs,  121;  defendant?;- 
121;  decree  to  foreclosure,  122;  different  in  England  and  Virgi- 
nia, 122;  sale  decreed  with  us,  123;  purchaser  how  compelled  to 
complete  purchase,  123 ;  day  given  to  infants,  123,  124 ;  what  he 


XVI  INDEX. 

may  show  against  decree,  124;  amount  due  on,  how  calculated,  124; 
may  exceed  penalty  of  bond,  124  ;  costs  on  foreclosing,  125;  pos- 
session how  gained  after  sale  under  decree,  1-25. 

MoRTGAGKE,  of  realty,  cannot  sell,  though  empowered,  104;  alUer  as  to 
personalty,  104  ;  nature  of  his  estate  bej'utc  condition  broken,  109; 
afterwards,  109;  may  got  possession  by  ejectment,  84,  118;  if  he 
takes  possession  must  account  for  profits,  112;  but  will  be  allowed 
charges,  Ij-'j;  never  allowed  compound  interest,  ll-J;  considered  a 
creditor  beyond  the  security,  113;  his  remedies,  118;  may  pursue 
all  together,  1 18  ;  whether  regarded  as  creditor  or  purchaser  under 
the  recording  acts,  270. 

Mortgagor,  nature  of  his  estate  before  breach,  109;  after,  109;  nature  of 
his  equity  of  redemjition,  110;  still  considered  owner  until  foreclo- 
sure, 110;  neither  he  nor  his  assignee  bound  to  account  for  profits, 
115;   considered  tenant  at  sufferance,  84,  85, 

NoN  COMPOS,  whether  party  can  stultify  himself,  221. 

JVoncE  TO  QUIT— see  Estates  at  Will. 

Notice,  actual  or  constructive,  117;  effect  of  registry  as  notice,  117. 

Nudum  pactum,  355. 

Nuisance  —  see  Easement,  and  .316,  in  note. 

NuNcupATi'E  WILL,  102;  uuder  vvhat  circumstances  good,  403 ;  cannot 
revoke  written  will,  402 ;  Q,e. :  if  slaves  can  be  emancipated  by, 
402,  in  note. 

Obligation,  moral,  a  good  consideration,  .335. 

Obligation,  274  ;  form  of,  275  ;  parties  to  275  ;  single  and  penal,  274 ; 
joint  and  several,  275  ;  for  payment  of  money,  or  collateral  act,  274  ; 
of  feme  covert  void,  226;  when  not,  226;  condition  impossible  or 
against  law,  or  malum  in  se,  274  ;  bad  grammar  does  not  vitiate,  275  ; 
becoming  impossible  by  act  of  God,  of  the  law,  or  of  obligee,  274  ; 
effect  of  breach  of  condition,  at  law,  274  ;  in  equity  and  by  statute, 
274;  effect  of  want  of  date,  275;  when  due  if  no  day  of  payment 
named,  275;  what  vitiates,  275;  duties  of  obligors  and  obligee, 276; 
condition  to  be  performed,  how,  \vhen,  and  v\here,  276;  effect  o! 
tender,  276  ;  conditioned  to  pay  in  instalments,  when  broken, 
and  the  remedy,  276;  interest  beyond  the  penalty,  how  recovered, 
124,  125,  280  ;  distinction  between  money  bonds  and  others  as  to 
interest  beyond  the  penalty,  125;  ob.  with  collateral  condition,  how 
recoverable,  277  ;  with  alternative  conditions,  274,  in  note  ;  in  a  pe* 
nalty  judgment,  how  to  be  entered  on,  276,  277 ;  release  of  one  obli- 
gor enures  to  others,  277;  alitor  as  to  covenant  not  to  sue,  277; 
ob.  when  not  good  as  statutory  bond,  278;  when  and  how  one  part- 
ner can  bind  another  by  executing,  278;  all  obligors  regarded  as 
principals,  279;  who  to  sue  for  breach  of  b(/nd  for  quiet  enjoyment 
after  obligor's  death,  278;  interest,  when  it  begins  to  run,  278  ;  pay- 
ment to  one  of  several  obligees  good  against  all,  278  ;  endorsement 
on,  is  to  be  taken  as  part  of  ob.  276,  280;  what  operates  as  release 
of,  277;  sureties'  liability  never  extended  in  equity,  278;  yet  lost 
bond  set  up  against  him,  279;  when  one  obligee  dies,  the  survivor 
must  account  to  decedent's  estate,  279;  death  of  obligor  does  not 
exonerate  his  estate,  279;  how  affected  by  erasure  or  interlineation, 
280;  consideration  of  bond  cannot  be  denied  at  law,  280;  aliter  in 
equity,  280  ;  fraud  in  execution  of,  cognisable  at  lav\',  280. 

Occupancy,  207  ;  in  personals,  314  ;  of  estates  pur  autre  vie,  208. 

Offices,  8;  how  forfeited,  8,  12;  doctrines  respecting,  9,  10,  11;  sale  of 
prohibited,  1 1. 

Paraphernalia,  327,  328,  in  note. 
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Parcenart,  176  ;  see  Coparcenary. 

Particular  estate,  129. 

Partnership  distinguished  from  joint-tenancy  in  personals,  314. 

Partition,  173,  177,  183;  long  acquiesced  in,  respected,  174;  a  species 
of  common  assurance,  252;  and  must  be  recorded,  269. 

Patent  for  lands — see  Grants  of  the  C.  W. 

Patent  for  useful  inventions,  320. 

Personalty,  in  possession  or  action,  304  to  310;  chattels,  real  or  person- 
al, 305;  property  in  either  absolute,  -306;  or  qualified,  307;  joint- 
tenancy  in,  312;  remainders  in,  311  ;  title  to,  by  occupancy,  314; 
by  prize  of  war,  3r4;  abandonment,  316;  accession,  318;  right  to 
light,  air,  water,  316;  ferae  naturae,  317;  emblements,  317;  confu- 
sio  bonorum,  318  ;  useful  inventions,  320,  &.c. ;  literary  property,  319, 
&c.;  title  by  judgment,  321 ;  by  prerogative,  322  :  by  succession,  324; 
by  marriage,  325 ;  personalty  annexed  to  the  freehold,  213,  216. 

Pledge,  105. 

Popular  action,  .331. 

Possession,  naked,  184;  right  of,  184. 

Posthumous  and  pretermitted  children,  297. 

Power  OF  APPOINTMENT,  448;  how  to  be  executed,  448  ;  ap.  if  illusory, 
set  aside,  448;  and  then  an  equal  allotment  is  made,  448;  so  as  to 
residuum  after  partial  appointment,  or  failure  to  appoint,  448,  449. 

Precatory  bequests,  449. 

Premises  of  a  deed,  234. 

Presumption,  of  death,  167;  of  survivorship  in  shipwreck,  62  ;  of  the  grant 
of  an  easement,  6,  316;  may  be  rebutted,  316;  presumption  of  a- 
bandonment  of  equity  of  redemption,  110;   may  be  rebutted,  110. 

Pretensed  titles,  218  ;  where  title  passes,  220,  221  ;  kinds  of,  221 ;  as- 
signment of  equitable  interest,  nut  pretensed,  221. 

Primogeniture,  law  of,  abolished,  189,  195. 

Private  bank  notes,  -393. 

Privy  examination  of  feme,  266  to  269. 

Prize  of  war  314,  315. 

Probate,  mode  of,  when  will  is  executed  abroad,  419;  in  common  form^ 
414;  per  testes,  414;  certificate  of,  substituted  for  letters  test.  418. 

Promise — see  Contract. 

Promissory  notes,  392. 

Publication  of  will,  what  amounts  to,  401. 

Purchase,  legal  import  of  the  term,  186,  202;  difference  between  descent 
and  purchase,  186,  202;  methods  of  acquisition  by,  203,  204. 

Quarantine,  60  ;  substitute  for  it  by  our  law,  60. 

Quia  timet,  bill  of,  against  executors  by  legatees,  445 ;  for  remainderman 
against  life-holder,  312. 

QuiTAM  ACTIONS,  331. 

Rasure  in  a  deed,  eft"ect  of,  245 ;  fraudulent  party  loses  his  rights,  245,  note. 

Recaption  from  enemy,  315. 

Record  of  deeds,  268;  if  irregular,  a  copy  of  is  not  evidence,  271,  272; 
exception,  272;  effect  of  recording,  as  to  creditors  and  purchasers, 
270,  344 ;  unrecorded  deed  good  between  the  parties,  270. 

Recognisance,  280. 

Redemption,  equity  of,  99,  110  ;  no  limitation  on  it  permitted,  101  ;  bar- 
red by  length  of  time,  1 10  ;  best  presumption  may  be  rebutted,  1 10  ; 
purchase  of,  by  mortgagee,  101;  bill  to  enforce,  121;  parties  to^ 
plaintiffs,  121 ;  defendants,  121  ;  decree,  122. 

Registry — see  Record  of  Deeds, 

R^PDE^•p^M;  235. 
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Relation,  a  fiction  which  never  works  injustice,  281. 

Releases,  252;  release  of  obliiratioii,  see  Obligation. 

Remainder,  128  ;  essentials  to,  129  ;  when  it  must  pass  out  of  grantor,  130 ; 
when  it  must  vest  in  grantee,  130,  131;  vested,  131;  contingent, 
131;  these  last  subject  to  what  restrictions^  132,  133;  remainder 
with  a  double  aspect,  113  ;  rules  as  to  contingent  remainder,  144 
to  147;  how  cent.  rem.  may  be  defeated,  147;  effect  of  our  statute, 
147;  cross  remainders,  302. 

Remainder  in  personalty,  311,  312. 

Renewal,  covenant  for,  80. 

Rents,  14;  rent-service,  14  ;  rent-charge,  18  ;  rent-seek,  19;  out  of  what 
and  by  what  words  reserved,  19,  21  ;  to  whom,  23  ;  payable  when, 
22;  to  whom,  24;  how  apportioned  or  discharged,  27,  28;  when 
apportioned,  30;  in  what  manner,  32;  assignment  of  rents,  32; 
rent,  where  payable,  33. 

Reversion,  i]6  ;  its  incidents,  1G6  ;  lies  in  grant,  51 ;  is  quasi  assets,  239, 
in  note. 

Revocation  of  will,  express,  294  ;  cannot  be  without  the  animus  revocan- 
di,  294  ;  effect  of  cancelling  revocation,  295;  ceremonies  essential 
to  revocation  in  writing,  295;  will  void  to  pass  estate  may  be  good 
as  revocation,  295 ;  implied  revocations,  295;  lunacy  not  so,  296 ; 
marriage  is,  of  femes'  will,  296  ;  marriage  of  man  and  birth  of  a  child 
is,  296  ;  what  necessary  in  this  case,  296 ;  change  of  the  state  of  the 
property  will  work  revocation  pro  tanto,  296;  revocations  under 
our  statute  in  behalf  of  pretermitted  and  afler-born  children,  297. 

Residuary  legatee  has  preferable  right  to  administration,  412 ;  how  to 
sue  executor  for  settlement,  456. 

Right  OF  WAY,  4  ;  by  reservation,  4;  as  incident  to  grant,  5  ;  of  necessity, 
5 ;  presumption  of  grant  of,  6  ;  extent  of  the  right,  7  ;  extinguish- 
ment, 8. 

Sale  or  exchange,  356;  fraud  per  se  in  sales,  337;  delivery  essential  to, 
333  ;  what  amounts  to  delivery,  338,  340,  358  ;  sale  in  market  overt, 
360;  legal  rights,  how  affected  by,  360;  warranty  of  title  on,  360; 
warranty  of  quality,  362. 

Sale  of  decedents'  estates,  422. 

Scienter  essential  in  case  of  deceit  in  sales,  362. 

Scire  facias  ad  computandum,  126. 

Sealing,  241  ;  scroll  when  deemed  a  seal,  243. 

►Security  for  executors,  his  remedies,  417;  how  sued,  416;  judgment 
against  executor,  whether  evidence  against  security,  417. 

Security,  how  absolved  by  creditor's  indulgence  of  the  principal,  279. 

(Seizin,  58  ;  what  conferred  by  patent,  58,  284  ;  or  by  bargain  and  sale,  58; 
not  necessary  to  constitute  propositus,  194 ;  nor  to  enable  testator 
to  devise,  290. 

Seisina  facit  stipitem,  192 ;  not  the  rule  with  us,  194. 

Sheriff,  his  sales  under  execution  pass  title  when,  361 ;  proceeding  under 
claim  of  property,  361 ;  S.'s  remedies,  361 ;  may  farm  his  office,  11, 

Shelley's  case,  rule  in,  134;  its  terms,  136;  cases  within  it,  137;  not 
within  it,  138,  139. 

Shifting  uses,  143,  144,  259. 

Signing,  when  essential,  242  ;  to  will  of  lands,  286,  291,  292, 

Simple  contracts,  391,  429. 

Specialties,  390,  427. 

Statute  of  frauds,  335,  345,  272,  273. 

Stirpes,  succession  per,  189. 

.^TOPPAOs  IN  transitu,  358,  in  noto. 
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Spbscribing  witness — see  Attestation. 

Sufferance,  tenant  by,  86  ;  how  turned  out,  87. 

Survivorship,  172;  abolished,  173;  how  as  between  husband  and  wife, 170. 

Surrender,  a  species  of  common  assurance,  254  ;  sur.  in  law,  254,  in  note. 

Tacking,  111,  112,  113;  tacking  incumbrances,  115;  Qu. :  how  far  the 
doctrine  prevails  with  us,  117. 

Tenant  by  curtesy,  what,  57;  essentials  to,  56,  57. 

Tenancy  IN  COMMON,  181;  how  created,  182;  incidents  of,  183;  how 
dissolved,  183. 

Tenant  by  elegit,  126  ;  responsible  for  casual  profit,  126;  when  his  title 
expires,  126;  how  turned  out,  126;  scire  facias  against,  126;  re- 
medy in  equity  against,  126;  when  chargeable  lor  neglect,  127; 
remedy  if  evicted,  127  ;  estate  of,  no  freehold,  but  passes  to  execur 
tors,  127. 

Tender,  278  ;  to  one,  enures  to  all,  278. 

Tenendum,  234. 

Tenures,  -38. 

Terre-tenant,  25^. 

"Term,"  legal  import  of  the  word,  79. 

Things,  real  and  personal,  1;  personal,  304;  property  in  306. 

Time,  computation  of,  77. 

"Title,"  legal  import  of  the  term,  183;  degrees  of,  184;  complete,  186; 
by  descent,  186;  title  to  personalty,  314. 

Tortious  conveyances,  88,  147,  250;  etTect  on  them  of  our  statute,  250. 

Tran.sfer  of  bond,  347. 

Trust,  deed  of,  103  ;  distinguished  from  mortgage,  103  ;  intervention  of 
trustee  essential  to  sale,  104;  restrictions  on  sales  under,  105; 
when  it  cannot  be  executed  without  suit,  106,  107  ;  interference  of 
equity,  107  ;  irregularlj  proceeded  under,  effect  of,  at  law  and  in 
equity,  108  ;  irregular  or  unfair  sale  set  aside,  108;  possession  un- 
der sale,  how  obtained,  108. 

Trustee,  262 ;  wife  not  dowable  of  trust  subject,  62 ;  cannot  delegate 
power,  108;  what  commissions  allowed  him,  108. 

"  Twelvemonth,"  legal  import  of  the  word,  77. 

Unities,  169,  176,  183. 

Usury,  375 ;  what  constitutes,  375 ;  there  must  be  a  loan,  375  ;  and  unlaw- 
ful gain,  375,  378;  sale  of  bonds,  &c.  good,  375  ;  sale  of  accommo- 
dation paper,  when  usurious,  376 ;  sale  of  goods,  when  usurious,  377 ; 
of  stock,  when,  and  when  not,  377,  378;  no  usury  where  principal 
is  put  at  risque,  378,  386  ;  usurious  contracts  avoided,  379  ;  must  be 
set  forth  distinctly,  and  proved,  379,  in  note  ;  in  equity,  plaintiff  ask- 
ing relief  must  do  equity,  380  ;  whether  he  can  have  any  kind  of  re- 
lief, except  upon  paying  principal  and  interest,  380  ;  how  under  our 
act,  381 ;  how  where  the  borrower  is  full-handed  with  proof,  381,  383; 
but  has  been  surprised,  or  trustee  is  about  to  proceed,  382  ;  whether 
borrower  plaintiff  may  dispense  with  answer  as  to  the  usury,  382; 
case  of  Stone  vs.  Ware  explained,  384  ;  how  far  and  when  the  mort- 
gage security  is  held  good  for  the  amount  justly  due,  385. 

Uses,  statute  of,  in  Virginia,  258  ;  feoffments  and  devises  not  mentioned 
in,  258,  in  note ;  comprehends  leases  for  years,  259 ;  effect  of  the 
statute,  257,  258. 

Usrs  AND  TRUSTS,  255  ;  trusts,  how  arising  out  of  the  effect  of  the  statute 
of  uses,  257,  258 ;  contingent,  springing,  secondary,  and  shifting 
uses,  259;  resulting  uses,  259;  revocation  of,  259;  what  uses  not 
executed,  260,  261  ;  deed  to  declare  or  revoke,  266;  what  consi- 
jderation  essential  to,  256  ;  what  to  be  considered  trusts,  260,  note, 
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Useful  invkntions,  320,  &,c. 

Virginia  cases  connected  with  the  subject  of  contingent  remainders,  &it.y 
159. 

ViVUM   VADIUM,  98. 

Void  and  voidable,  225. 

Warkanty,  2-i5  ;  explained,  235,  236;  does  not  bind  in  Virginia  without 
assets,  237,  239;  remedy,  235,  237,  in  note;  measure  of  damages, 
235;  lineal  and  collateral,  230;  explained,  238  ;  law  of  warranty  in 
Virginia,  239:  purchaser  wiihout  warranty  has  no  remedy  if  evict- 
ed, 236,  in  note  ;  unless  there  was  fraud,  id.  ;  of  personals,  236,  36; 
of  quality  of  goods  sold,  362;  measure  of  damages,  364. 

Warrantia  charts,,  237,  in  note. 

Waste,  213;  in  Virginia,  215;  injunction  to  stay,  214,  in  note,  215;  see 
Book  3;  waste  as  to  mines,  2J5;  legal  and  equitable  waste  distin- 
guished, 216;  see  Book  3;  meliorating  waste,  215. 

Way-going  crop,  81. 

Way,  right  of,  4  ;  express,  incident  to  grant,  and  of  necessity,  5  ;  from  long 
use,  6;  extent  of  the  right  in  this  case,  7. 

Whole  and  half  blood,  191,  199. 

Wife,  relinquishment  by,  of  provisions  of  will,  405. 

Will,  estates  at,  81  ;  generally,  but  not  always  considered  tenancy  from 
year  to  year,  82,  and  in  note  to  83;  notice  to  quit,  82;  in  what  ca- 
ses unnecessary,  83;   requisites  of,  8'5  ;   waver  of,  86. 

Will  or  lands,  285 ;  how  considered,  see  Devise,  and  288  ;  provisions  of 
statute,  289;  who  may  make,  293;  case  of  blind  man,  293;  cere- 
monies essential  to,  291  to  293;  must  be  recorded,  300  ;  and  where, 
300;  how  contested,  299;  probate  of,  jurisdiction  over,  300;  con- 
struction of,  300;   see  Devise. 

Will  of  peksonalty,  398;  at  common  law  might  be  oral,  .398;  though 
not  signed,  may  yet  be  good,  399*;  but  the  proof  should  be  lull, 
399;  any  writing  testamentary  in  its  character  may  be  a  good  will, 
399;  fraudulent  will,  how  to  be  avoided,  400;  will  of  personalty, 
when  considered  as  speaking,  401 ;  what  amounts  to  publication, 
401;  wills  generally  revocablt;,  401:  exception,  402;  revocation, 
see  Devise,  and  294,  &.c. ;  nuncupative,  402;  when  considered  va- 
lid, 403;  cannot  revoke  written  will,  401  ;  who  may  make  will  of 
personalty,  404,  405  ;  restriction  on  the  power  to  dispose,  405  ;  will, 
how  avoided  for  incapacity,  or  fraud,  or  by  cancelling  or  revocation, 
express  or  implied,  407;  or  by  marriage  of  the  testatrix,  408;  how 
to  be  proved,  414;  where  to  be  deposited,  418;  how  proved  where 
witnesses  are  non-resident,  419;  when  destroyed,  how  to  be  set  up, 
400 ;  see  Book  3. 

Witnesses  to  wills,  who  competent,  294  ;  legatee's  competency,  how 
restored,  294  ;  how  many  necessary,  293  ;  how  they  must  subscribe, 
293. 

Words,  legal  meaning  of  "heirs,"  "issue,"  "children,"  "relations," 
"kindred,"   "son,"  "offspring,"  and  the  like,  136,  311,  in  note. 

Wrecks,  323. 

Year,  legal  import  of  the  term,  77. 

Years,  lease  for,  77;  how  originally  considered,  78;  certainty  of  term  es- 
sential to,  79  ;  less  estate  than  freehold,  79  ;  renewal,  covenant  for, 
89 ;  incidents  to  estates  for  years,  80  ;  question  as  to  the  way-going 
crop,  81. 

*  But  by  au  act  passed  since  tliis  work  was  prepiired  lor  the  press,  wills  ol'personalty  are  not  pood, 
linleeo  executed  in  the  manner  required  hy  law  for  the  dcvisc  of  la!)d!=,  except  in  the  ca?e  of  nuncu- 
pailTC  wille  made  !;)  the  manner  provided  for  by  law. 
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Gentlemen:  In  undertaking  the  task  of  an  instructor  of  youth  in  the 
study  of  the  law,  I  was  both  sensible  of  its  difficulties  and  aware  of  the  imJ 
putation  of  presumption  to  which  it  would  expose  me.  The  instruction  of 
youth,  in  every  branch  of  education,  is  arduous.  In  many  it  requires  nd 
inconsiderable  talents  ;  in  all  it  demands  a  familiar  acquaintance  with  the 
subject  of  instruction  ;  and  in  none  can  the  preceptor  succeed,  unless  to  a 
clear  conception  and  a  lucid  manner  he  unites  a  patience  not  to  be  wearied 
and  a  zeal  that  cannot  be  abated.  But,  in  a  course  of  lectures  on  the  study  of 
the  law,  all  these  qualifications  must  be  possessed  in  an  eminent  degree. 
The  lecturer  who  would  aspire  to  bear  away  the  palm  of  excellence,  must 
be  profoundly  acquainted  with  the  elementary  principles  of  the  science ; 
he  must  be  well  versed  in  its  history,  familiar  with  its  spirit,  and  perfectly 
conversant  with  the  adjudications  of  the  courts,  and  the  opinions  of  the 
learned  by  which  it  has  been  expounded  and  illustrated.  He  must  have  a 
mind  acute  to  perceive  its  subtle  distinctions,  yet  so  tetnpered  as  not  to  be 
misled  by  metaphysical  ingenuity,  or  drawn  away  by  technical  niceties 
from  the  great  principles  of  right,  which,  however  obscured  from  common 
eyes,  will  always  be  found  at  the  bottom  of  every  well-established  legal 
principle.  In  short,  he  must  understand  his  profession  in  its  general  prin- 
ciples and  its  details ;  in  its  theory  and  its  practice.  He  must,  moreover, 
be  blessed  with  an  analytical  mind,  which  can  draw  order  out  of  chaos,  and 
arrange  his  numerous  materials  so  that  they  will  illustrate  each  other,  in- 
stead of  producing  embarrassment  and  confusion  ;  for  it  is  his  province  to 
unravel  a  tangled  skein,  to  conduct  his  pupil  through  labyrinths  which  can 
only  be  threaded  by  those  who  have  studied  their  complicated  plan.  With 
such  qualifications,  a  professor  would  hot  only  merit,  but  would  command, 
success.  For  myself,  I  have  no  such  pretensions  ;  yet,  I  aspire  to  the  hope 
that  my  labors  and  my  zeal  may  contribute  somev»'hat  to  facilitate  your  stu- 
dies, though  my  aspirations  are  oi'ten  checked  by  the  apprehension  that  I 
shall  fall  belov/  your  most  moderate  expectations. 

The  utility  of  an  establishment  like  this  is  obvious  to  the  most  superficial 
observer.  The  student  who  prosecutes  his  studies  without  assistance, 
plunges  at  once  into  a  stream  beyond  his  depth  without  a  guide  ;  he  launches 
forth  on  an  unexplored  sea  without  star  or  compass;  and,  after  spending 
years  in  gathering  the  treasures  of  knowledge,  he  finds  that  he  has  collect- 
ed much  that  is  worthless,  and  thrown  aside  as  worthless  what  was  of  last- 
ing utility.  Such  is  too  frequently  the  result  of  the  labors  of  intelligent 
young  men,  who  apply  for  examination  with  minds  loaded  with  chaotic 
matter,  with  ideas  indistinct  and  confused,  without  just  conceptions  of  the 
spirit  of  the  law,  and  often  most  uninformed  upon  those  subjects  which  it 
most  imports  them  to  know.  Hence  they  encounter  the  mortification  of  a 
refusal,  or  set  out  upon  their  profession  injuring  themselves  at  every  step 
by  a  tissue  of  blunders,  and  obscuring  the  fair  hopes  of  good  minds  and 
good  habits  by  an  exposure  before  the  awful  tribunal  of  the  public.  Every 
observer,  indeed,  must  be  sensible  that  many  young  men  learn  nothing  un- 
til they  get  to  the  bar.  There,  indeed,  they  receive  impressive  lessons  from 
the  lips  of  some  rough  veteran  who  takes  pleasure  in  exposing  them.  There, 
the  doctrines  of  the  law  will  be  impressed  forever  upon  their  minds  by  their 
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own  unfortunate  blunders.  In  the  mean  time  their  prospects  are  blighted, 
irf  not  entirely  cut  ofl',  while  the  luckless  client  is  left  to  lament  the  kind- 
ness of  feeimg  which  prompted  him  to  patronise  youthful  enterprise  at  the 
the  hazard  of  his  cause — enterprise,  which,  properly  directed,  would  both 
have  merited  and  rewarded  his  well-meant  benevolence. 

But  it  may  be  asked,  where  is  the  necessity  of  lectures  on  a  subject  on 
which  so  many  valuable  treatises  have  of  late  appeared,  and  which  has  in 
particular  been  so  happily  illustrated  and  simplified  by  the  beautiful  analy- 
sis and  scientific  commentary  of  Mr.  Blackstone.     The  answer  is  easy. 

Most  of  the  able  treatises  of  the  present  day  are  intended  less  for  the  stu- 
dent than  for  the  bar.  To  him  it  is  important,  that,  in  expounding  any 
subject,  every  case  which  bears  upon  it  should  be  collected,  methodically 
arranged,  and  judiciously  examined.  It  is  not  enough  that  one  case  should 
b?  pat  to  illustrate  a  principle  or  to  serve  as  an  example,  but  an  elaborate 
investigation  of  the  principles  of  every  case  is  the  object  of  the  essayist  who 
aspires  to  be  useful  to  his  fellow-laborers.  Extract  from  the  voluminous 
essays  of  Fearnc  and  Powell  the  host  of  cases  which  their  industry  has  col- 
lected, and  leave  only  the  general  principles  with  which  it  is  important  that 
the  student  should  become  acquainted,  and  we  shall  find  their  works  re- - 
duced  to  a  narrow  compass ;  yet  their  minute  examination  of  the  cases  is 
most  important  for  counsel  engaged  in  the  investigation  of  a  particular 
question  or  the  developement  of  a  particular  principle.  For  the  student, 
too,  in  the  advanced  stages  of  his  progress,  they  are  eminently  beneficial. 
Bat;  in  the  commencement,  this  extreme  minuteness  is  attended  with  cor- 
responding embarrassment,  and  the  general  principle  is  obscured  by  the  in- 
numerable modifications  with  which  it  is  clogged  and  qualified.  There  is, 
perhaps,  nothing  in  which  the  talent  of  the  instructor  of  youth  is  more  con- 
spicuous, than  in  the  preservation  of  a  happy  mean  between  generalizing 
too  much  and  too  little.  Is  he  too  general  ?- — the  student  retires  from  his 
labor  with  the  false  notion  that  he  is  already  a  lawyer — while  he  is,  in  fact, 
ignorant  in  the  exact  proportion  that  he  thinks  himself  wise — since  his  con- 
fidence proves  that  his  mind  has  not  even  attempted  to  trace  the  principles 
of  his  author  to  their  consequences.  Is  the  author  too  minute  in  his  detail  ?— - 
the  student  is  perplexed  by  the  innumerable  mazes  through  which  he  is  led, 
and  is  embarrassed  by  such  an  affinity  of  distinctions,  that  he  is  unable  to 
perceive  what  should  be  considered  as  the  general  principle  governing  the 
bubject,  which  he  has  been  examining. 

The  former  defect,  if  I  may  thus  venture  to  speak  of  so  distinguished  an 
author  as  Judge  Blackstone,  characterizes  his  work.  The  obligations 
Vi'hich  are  due  for  his  beautiful  analysis,  his  accurate  definitions,  the  light 
shed  over  the  dark  antiquities  of  our  profession,  and  his  clear  develope- 
ment of  general  principles,  cannot  be  too  Avarmly  acknowledged  or  too 
gratefully  received.  He  has,  indeed,  brought  order  out  of  chaos,  and  plac- 
ed the  study  of  the  law  in  the  rank  of  the  sciences,  by  system  and  classifica- 
tion. Indeed,  to  those  simple  means  every  science  has  been  indebted. 
The  student  of  botany  or  natural  history,  of  mineralogy  or  chemistry,  in- 
stead of  being  ushered  into  a  disordered  magazine,  where  the  treasures  of 
knowledge  are  thrown  together  like  heaps  of  lumber,  now  finds  himself  in- 
troduced, as  il  were,  into  a  beautifully  arranged  museum,  where  he  com- 
mands at  first  a  general  view  of  the  various  compartments  and  of  different 
classes.  He  then  descends  to  particular  families,  and  readily  acquires  an 
acquaintance  with  each  by  attention  to  the  peculiarities  of  the  species, 
while  in  each  is  still  to  be  traced  the  common  principles  of  their  genus. 

Scientific  men  are  deeply  impressed  with  the  advantages  of  such  classifi- 
cations, and  are  daily  extending  them  to  every  subject  to  which  they  are 
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applicable,  with  a  view  to  give  precision  and  accuracy  and  comprehensive- 
ness to  every  branch  of  human  knowledge.  "  Order  is  heaven's  first  law  ;" 
and  in  the  study  of  the  works  of  creation,  or  even  of  the  works  of  man 
which  aspire  to  imitate  the  divine  model,  our  first  efforts  should  always  be 
directed  to  the  task  of  analysis.  When  we  are  once  masters  of  an  accurate 
analysis  of  the  whole,  we  find  little  difficulty  in  perfectly  comprehending^ 
the  parts  of  which  it  is  composed. 

It  is  with  the  law  as  with  every  thing  else  that  is  to  be  learned.  It  is 
sooner  learned,  and  better  learned,  by  being  studied  systematically.  The 
rudis  indigestaque  moles  must  be  reduced  to  order  by  the  student  himself, 
or  by  somebody  for  him.  That  every  person  who  comes  tG  acquire  a  know- 
ledge of  this  complicated  subject  should  have  to  arrange  for  himself,  would 
exhibit  a  state  of  infancy  in  the  science  unworthy  of  our  times.  It  would 
be  as  if  the  innumerable  papers  in  a  clerk's  office  were  thrown  into  a  com- 
mon heap  without  order,  and  each  suitor  was  compelled  to  hunt  in  the 
confused  mass  for  whatever  he  might  want,  to  arrange  them  for  his  own 
use,  and  then  to  throw  them  back  again  into  the  same  undistinguished  cha- 
os, to  try  the  ingenuity  and  patience  of  the  next  adventurer.  These  evils 
were  early  discovered,  without  doubt;  but  they  have  been  only  recently 
remedied  to  any  considerable  extent.  Early,  indeed,  in  the  history  of  our 
profession,  we  meet  with  the  beautiful  and  simple  work  of  Littleton  on 
Tenures,  which,  without  the  parade  of  analysis,  is  distinguished  by  the  lu- 
cid order  which  pervades  it.  This  admirable  book,  as  remarkable  for  its 
learning  as  for  its  method,  was  justly  deemed  by  Lord  Coke  worthy  of  am- 
plification. He  made  it  the  nucleus  of  his  valuable  commentaries,  which 
may  be  safely  pronounced  to  be  one  of  the  most  profound  works  which  has 
appeared  in  any  language.  I  shall  not  degrade  his  excellence  by  a  vain 
attempt  to  exalt  it.  It  were  useless  to  dwell  on  the  vnstness  of  his  acquire- 
ments, the  profoundness  of  his  knowledge,  the  aculeness  of  his  logic,  the 
precision  of  his  language,  the  accuracy  of  his  distinctions,  the  clearness  of 
his  conceptions,  the  depth  of  his  reflections,  the  comprehensiveijess  of  his 
mind,  and  the  wisdom  of  his  doctrines.  That  good  sense  anc;!  those  sound 
principles,  which  cannot  be  obscured  even  by  technicality  or  quaintness, 
and  the  wonderful  talent  with  which,  among  the  jarring  of  discordant  cases, 
he  adopted  those  opinions  which  have  been  sanctioned  by  succeeding  ages, 
have  rendered  him,  as  it  were,  the  lawgiver  of  England,  though  he  held  but 
the  humble  station  of  a  subject.  His  work  is  deservedly,  though  perhaps 
tritely,  called  "a  mine  of  learning."  But,  unfortunately,  it  has  more  than 
one  characteristic  of  a  mine.  The  rich  and  golden  ore  is  heaped  together 
with  grosser  material,  and  demands  the  hand  of  a  refiner  to  separate  it  from 
the  dross.  Though  it  were  a  heap  of  diamonds  of  the  first  water,  the  hand 
of  the  jeweller  would  be  wanting  to  set  them,  according  to  the  principles 
of  his  art,  so  as  to  give  full  effect  to  their  blaze  by  the  beauty  of  their  ar- 
rangement. Accordingly,  the  most  of  that  profound  and  important  work 
is  to  be  found  in  the  pages  of  subsequent  and  more  methodical  authors. 
Thus,  in  the  book  usually  called  Shepherd's  Touchstone,  and  which  doubt- 
less came  from  the  pen  of  .Justice  Doddridge,  the  subject  of  the  various 
species  of  "  common  assurances"  is  treated  with  the  most  scrupulous  regard 
to  order,  and  every  page  is  studded  with  quotations  from  Lord  Coke,  whose 
"Institutes,"  so  far  as  they  respect  conveyances,  are  thus  methodically  ar- 
ranged in  this  admirable  work.  Soon  after,  wc  find  the  "Abridgments," 
which  succeeded  Chief  Justice  Roll's,  enriching  their  pages  also  from  the 
same  inexhaustible  mine  of  legal  Icarninnf,  and,  in  fact,  arranging  the  whole 
works  of  Sir  Edward  Coke  in  such  a  manner  as  that  every  passage  should 
appear  under  its  proper  head.     But  yet  much  was  left  to  be  done.     What 
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had  been  efTected  was  not  extended  to  the  whole  science.  Hale's  Analy- 
sis and  History  of  the  Common  Law  seem  to  have  advanced  another  step 
towards  the  great  work  which  was  to  be  accomplished  by  Mr.  Blackstone. 
That  distinguished  jurist  at  length  arose,  and  having  been  appointed  to  the 
professorship  of  law  in  the  University  of  Oxford,  he  conceived  the  great 
work  of  a  complete  analysis  of  the  law.  Availing  liimself  of  Lord  Hale's 
very  valuable  labors,  he  has,  by  his  admirable  arrangement,  reduced  every 
thing  to  its  proper  situation.  It  would  be  idle  cavil  to  object  to  unimpor- 
tant minutiaj,  and  an  injury  to  the  profession  to  disturb  his  arrangement,  or 
attempt  to  substitute  another  analysis  fer  one  which,  if  not  perfect,  is  ade- 
quate to  every  valuable  purpose,  and  is,  or  ought  to  be,  fiimiliar  to  every 
member  of  the  profession.  Had  Lord  Coke  condescended  to  treat  the  sub-, 
ject  in  the  same  methodical  manner,  and  had  he  possessed  Mr.  Blackstone's 
talent  for  the  lucidus  ordo,  his  profound  acquirements  and  fertile  mind 
would  probably  have  given  to  the  student  a  complete  commentary  on  the 
laws  of  Englan'^,  and  nothing  at  this  day  would  have  been  wanting  but  a 
simple  annotator  to  mark  the  changes  which  the  lapse  of  centuries  has  pro- 
duced. Let  us  not,  however,  detract  from  the  merit  of  Mr.  Blackstone  by 
blazoning  that  of  Lord  Coke.  To  have  effected  what  he  has  done  in  his 
valuable  Commentaries,  is  suflicient  glory  for  any  one  man  in  our  profes- 
sion. 

I  trust,  however,  I  shall  not  be  deemed  wanting  in  respect  to  that  great 
man,  when  I  suggest  that  his  book  is  to  be  regarded  less  as  an  institute  of 
law,  than  as  a  methodical  guide  or  elementary  work  adapted  to  the  com- 
mencement of  a  course  of  study.  He  treats  most  subjects  in  a  manner  too 
general  and  cursory  for  an  adequate  knowledge  of  them.  After  liaving  pur- 
sued his  beautiful  arrangement,  therefore,  the  student  is  forced  to  seek  else- 
where for  further  details.  He  quits  his  regular  walks  and  cultivated  grounds, 
for  the  devious  paths  and  impenetrable  thickets  and  foundering  morasses 
vyiiich  beset  him  in  passing  through  the  reporters  and  the  abridgments.  In 
short,  after  having  learnt  the  advantage  of  system  in  his  study,  he  is,  almost 
at  the  threshold  of  the  science,  turned  back  again  without  a  guide,  to 
grope  among  the  mazy  volumes  of  our  crowded  libraries.  This  cannot  be 
right.  If  system  is  of  advantage  at  all,  it  is  of  advantage  throughout.  Were 
it  practicable,  it  would  be  better  for  the  student  to  have  a  single  work, 
which,  embracing  the  whole  subject,  should  properly  arrange  every  princi- 
ple, and  every  case  essential  to  be  known,  preparatory  to  his  stepping  upon 
the  arena.  Much,  very  much,  indeed,  would  still  be  left  to  be  explored  in 
the  course  of  his  professional  career,  independent  of  the  apices  juris  which 
the  most  vigorous  and  persevering  alone  can  hope  to  attain. 

These  considerations  have  induced  professional  men  to  regard  Mr. 
Blackstone's  work,  however  valuable,  as  not  solely  to  be  relied  on  by  the 
student  in  the  prosecution  of  his  studies.  The  high  praise  and  great  defer- 
ence paid  him  by  the  brightest  luminaries  of  the  profession,  have  not  been 
unattended  by  very  just  remarks  on  the  merely  elementary  character  of  his 
Commentaries.  The  opinions  of  Mr.  Hargrave  and  Lord  Redesdalc  can- 
not be  without  their  weight.  The  former,  while  he  admits  the  great  merits 
of  the  Commentaries,  speaks  of  them  as  a  merely  elementary  work  design- 
ed for  the  use  of  students,  "  not  for  profound  experienced  lawyers,  such  as 
are  either  the  fixed  ornaments  of  their  country  on  the  elevated  seats  of  jus- 
tice, or  move  as  shining  though  secondary  planets  in  o\\x  judicial  world." 
Lord  Redesdale,  indeed,  goes  further,  declaring  "  thfit  he  is  always  sorry  to 
hear  the  Commentaries  cited  as  authority,  and  that  Mr.  Blackstone  would 
have  been  sorrv  himself  to  hear  the  book  so  cited."     These  remarks  con- 
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vey  very  distinctly  the  idea  that  the  work  is  not  sufficiently  in  detail  to 
convey  a  complete  knowledge  of  the  subjects  of  Avhich  it  treats. 

A  desire  to  remedy  this  defect  has  led  to  the  labors  in  which  I  am  en- 
gaged. The  former  editor  of  that  valuable  treatise  assigns  his  numerous 
engagements  as  the  reason  of  his  inability  to  compose  an  original  set  of 
lectures,  and  of  his  plan  of  engrafting  on  the  Commentaries  whatever  he 
pnight  deem  necessary  to  be  communicated  to  the  student.  It  is  to  be  re- 
gretted, that,  in  the  execution  of  this  task,  he  has  not  gone  further  than  he 
has  done.  He  confined  himself  chiefly  to  the  laws  of  Virginia,  and  has 
rarely  expanded  a  passage  of  the  Commentator  by  expatiating  on  the  Eng- 
lish doctrines  connected  with  it.  The  work  of  Mr.  Blackstone  continues 
liable  to  the  objections  which  have  been  made,  and  for  an  able  jurist  an 
ample  field  is  yet  left  to  be  explored.  I  would  that  I  could  offer  to  the 
student  the  hope  that  I  shall  satisfactorily  perform  the  task.  I  can  hold 
out  no  such  idea.  My  pretensions  are  of  a  very  humble  character.  I  am 
conscious  that  much  that  I  may  here  deliver  may  not  stand  the  test  of  a 
severe  scrutiny,  and  that  many  erroneous  positions  may  be  found  in  these 
lectures.  If  Mr.  Blackstone,  therefore,  would  have  been  sorry  to  have 
heard  his  book  quoted  as  authority,  I  might  well  shudder  to  see  my  specu- 
lations relied  upon  as  such,  and  thus  subjected  to  the  rigorous  scrutiny  of 
the  bar,  and  to  the  sifting  of  the  learned  bench; — a  mortification  to  which, 
I  trust,  I  shall  never  be  subjected.  Without,  therefore,  the  remotest  ex- 
pectation of  composing  what  may  be  worthy  the  consideration  either  of 
those  "  who  are  the  fixed  ornaments  of  their  country  on  the  bench,  or  move 
at  the  bar  as  shining  though  secondary  planets  in  our  judicial  world,"  I 
pnly  venture  to  indulge  the  hope  that  I  may  be  of  some  use  to  the  tyro  who 
is  preparing  for  an  entrance  into  the  halls  of  justice,  rather  by  directing  the 
course  of  his  inquiries,  than  by  pronouncing  ex  cathedra  what  is  the  law  of 
any  subject. 

This  hope  is  not  a  little  cherished  by  the  reflection,  that,  since  the  publi- 
cation of  Judge  Tucker's  edition  of  the  Commentaries,  very  numerous  al- 
terations have  been  made  in  our  laws,  and  twenty-one  volumes  have  been 
added  to  our  Virginia  reports.  Besides  these,  a  great  number,  embracing 
the  decisions  of  the  federal  courts,  have  made  their  appearance,  together 
with  a  long  catalogue  in  the  adjoining  States,  a  reference  to  which  is  not 
unfrequent  in  our  tribunals.  Above  all,  however,  I  cannot  but  believe,  that, 
by  leading  the  mind  of  the  student  to  those  subjects  which  are  most  im- 
portant, and  relieving  him  from  unnecessary  trouble  in  the  pursuit  of  what 
IS  obsolete,  or  forgotten,  or  repealed,  his  labours  must  be  lessened,  his  pro- 
gress facilitated,  and  his  knowledge  increased.  When  to  this  we  add  the 
advantages  of  a  regular  and  strict  examination  at  every  lecture,  I  indulge 
the  hope,  that  those  who  are  versed  in  the  nature  of  our  profession  and  the 
mode  of  its  attainment,  will  allow  that  I  am  neither  visionary  nor  presump- 
tuous in  anticipating  possible  good,  from  the  efforts  even  of  one  whose  pre- 
tentions are  as  feeble  as  mine. 

Having  thus  succinctly  developed  the  motives  which  have  impelled  me  to 
enter  upon  a  course  of  lectures,  and  the  advantages  which,  I  flatter  myself, 
may  be  derived  from  them,  it  remains  that  I  should  only  say  a  few  words  as 
to  the  plan  I  shall  pursue. 

I  have  had  neither  the  time  nor  the  self-confidence  to  prepare  for  the 
student  a  body  of  lectures  entirely  from  my  own  pen  :  and  considering  in- 
deed that  he  best  conveys  instruction  on  the  subject  of  the  law,  who  gives 
it  in  the  language  of  those  who  have  spoken  as  having  authority,  and  in 
whose  profound  knowledge  the  profession  has  generally  acquiesced,  I  have 
supposed  that  I  could  not  do  better  than  to  make  the  Commentaries  pf 
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Blackstone  my  ground-work ;  to  extract  from  them  whatever  was  appro- 
priate to  our  laws  and  customs,  and  to  exclude  only  what  was  obviously  ob- 
solete and  irrelevant;  and  with  this  valuable  matter  to  combine  occasional 
extracts  from  other  elementary  essays,  and  such  explanations  and  illustra- 
tions as  have  occured  to  my  own  mind,  together  with  a  notice  of  the  laws 
of  the  State  and  of  the  Union,  and  of  the  most  important  adjudications  in 
our  courts.  It  must  be  observed,  however,  that  from  the  following  course 
of  lectures  I  have  excluded  both  the  political  part  of  Mr.  Blackstone's 
work,  and  that  portion  which  is  devoted  to  the  subject  of  criminal  law  ;  be- 
lieving that  on  these  topics  the  student  would  not  need  my  assistance. 

I  shall  conclude  this  address,  young  gentlemen,  by  an  earnest  recom- 
mendation to  you  to  enter  upon  our  task  with  nerves  well  strung  for  so 
arduous  an  rfibrt.  I  cannot  flatter  you  with  the  assurance  that  "your  yoke 
is  easy  and  your  burden  light."  I  will  not  tell  you  that  your  path  leads 
over  gentle  ascents  and  through  flowery  meads,  where  every  new  object 
eutices  us  forward  and  stimulates  to  perseverance.  By  no  means!  The 
task  you  have  undertaken  is  one  of  the  most  arduous; — the  profession  you 
have  chosen  one  of  the  most  laborious; — the  study  you  are  about  to  pursue 
one  of  the  most  difficult  that  can  be  conceived.  But  you  have  made  your 
election.  You  have  severed  yourselves  from  the  common  herd  of  youth 
who  shrink  from  every  thing  that  demands  exertion  and  perseverance. 
You  have  chosen  between  the  allurements  of  pleasure  and  the  honors 
which  await  the  disciples  of  wisdom.  You  yield  to  others  to  keep  the 
noiseless  tenor  of  their  way  in  inglorious  ease.  You  have  elected  for  your- 
selves the  path  that  philosophers  and  moralists  represent  as  leading  up  a 
rugged  ascent  to  the  temple  of  fame.  It  may  be  the  lot  of  some  of  you, 
from  these  humble  beginnings,  to  elevate  yourselves  by  talents  and  una- 
bating  zeal  in  the  pursuit  you  have  selected.  It  is,  in  this  country,  the  ave- 
nue to  the  highest  stations.  From  it  you  may  step  upon  some  eminence, 
and  be  looked  up  to  as  the  benefactors  of  your  country  and  an  honor  to 
your  native  land.     It  may  be  yours 

"The  applause  of  list'niii?  senates  to  command, 

Tlie  tiiieats  of  pain  auo"  ruin  to  dcspan 
To  sc.'.ltcr  plenty  oVt  a  siiiiling  land, 

And  read  your  liislory  in  a  nation's  e3'es." 

But  these  distinguished  honors  are  flot  to  be  borne  away  by  the  inert  and 
slothful.  Nulla  palma  sine  pulvere.  He  who  would  bear  away  the  laurel 
must  encounter  the  sweat  and  toil  of  the  arena.  Nor  will  it  suffice  that  he 
occasionally  presses  on  to  the  goal.  If  he  slackens  in  his  eftorts  he  must 
lose  ground.  We  roll  a  Sisyphean  stone  to  an  exalted  eminence.  He 
who  gives  back,  loses  what  his  strength  had  gained  :  and,  sinking  under  the 
toil  his  own  indolence  increases,  will  at  length  give  up  his  unsteady  efforts 
in  despair. 

It  is  therefore  necessary  that  you  should  steadily  persevere  in  the  plan  of 
life  you  have  marked  out  for  yourselves.  You  must  be  one  thing  or  the 
other:  you  mny  follow  pleasure,  or  you  may  be  men  of  business.  You 
cannot  do  both,  Non  omnia  possumus  omnes.  It  rarely  happens  that  any 
man  i?  so  highly  gifted  as  to  excel  in  all  things.  He  who  sets  out  in  life 
must  deliberately  make  his  choice  between  the  lighter  and  more  seductive 
pursuits  on  the  one  hand,  and  the  severer  studies  on  the  other.  The  pupils 
of  Zcno  were  not  performers  upon  the  harp  :  the  followers  of  Xenocrates 
were  no  revellers  at  the  banquet :  the  disciples  of  Plato  were  not  conspicu- 
ous for  their  victories  in- the  Olympic  games:  the  conquerors  in  the  race 
and  the  champions  in  martial  exercises  were  not  the  followers  of  Aristotle  ; 
por  did  Cicero  and  Demosthenes  aspire  to  excel  their  contemporaries  in  the 
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manage  of  the  steed,  the  triumphs  of  the  chase,  or  their  skill  in  throwing 
the  javelin.  Singleness  of  object  and  steadiness  of  purpose  are,  depend 
upon  it,  the  great  secrets  of  success.  To  say  nothing  of  the  dissipations  of 
life,  which  I  am  sure  it  will  be  unnecessary  to  denounce  to  you,  I  may 
safely  venture  upon  the  assertion,  that  light  and  desultory  reading — an  ill- 
judged  anribition  to  excel  in  matters  unworthy  of  our  regard — a  restless 
love  of  variety,  which  prompts  us  to  dabble  in  every  thing  more  than  in 
our  profession — and  a  temper  which  leads  us  to  try  first  one  and  then  another 
pursuit,- — are  the  prominent  causes  of  failure  with  tnost  young  men  of  this 
commonwealth.  It  is  the  common  fault  of  education  among  us  in  all  its 
branches.  We  allempt  too  much,  wc  learn  too  little.  We  come  iiom  our 
schools  smatterers  in  every  thing,  and  we  go  into  the  world  remembering 
scarcely  the  names  of  the  sciences  into  which  we  have  dipped.  Let  us 
pursue  a  dilTerent  course.  Let  there  bo  no  child's  play  here.  "What  we 
learn,  let  us  learn  well.  Let  the  volumes  of  the  law  be  the  continued  sub- 
jects of  your  meditations. 

Nocturna  versate  manu,  versate  dlurna. 

And  when  we  have  finished  our  course,  when  we  have  laid  a  stable  foun- 
dation, erect  upon  it  if  you  please  the  most  enlarged  superstructure.  Adorn 
it  with  whatever  can  grace  the  scholar  or  dignify  the  statesman.  Spare  no 
pains  to  improve  and  enlarge  the  mind,  which  is  to  be  devoted  to  the  impor- 
tant concerns  of  the  administration  of  justice,  and  perhaps  at  a  future  day 
to  the  duties  of  a  lawgiver.  Store  it  well  with  materials  upon  which  you 
may  freely  draw,  in  every  station  in  which  you  may  be  placed.  For  in  the 
distinguished  pursuit  in  which  you  have  this  day  engaged,  honors  may 
thicken  around  you,  and  the  mcyst  important  duties  may  be  devolved  upon 
you. 

I  shall  be  the  more  readily  ])ardoned  for  enforcing  upon  you  these  reflec- 
tions, when  you  call  to  mind  t^ie  nature  of  the  connexion  which  is  to  subsist 
between  us  during  the  present  course.  You  will  remember  that  I  am  but  a 
private  adventurer  in  this  arduous  employment,  unsupported  by  the  patron- 
age of  government,  unaided  by  academical  authority,  and  without  the  pow- 
ers of  collegiate  establishments.  We  meet  together  upon  the  equal  footing 
of  gentlemen,  you  on  your  part  honoring  me  by  seeking  instruction,  and  I 
engaged  in  unfolding  to  you,  in  my  poor  way,  the  principles  of  a  complicated 
science.  I  have  been  often  asked  how  1  could  expect  to  restrain  those 
youthful  indiscretions  which  often  run  into  dangerous  excesses  at  our  pub- 
lic seminaries, — v/hich  mar  the  prospects  of  youth,  the  hope  of  the  parent, 
and  the  zeal  of  the  jjrofessor, — when  the  strong  hand  of  academical  disci- 
pline has  unfortunately  proved  too  often  inefficient  to  prevent  turbulence  and 
disorder  and  rebellion,  and  has  very  generally  failed  in  its  attempts  to  ex- 
clude from  the  walls  of  a  college  the  more  secret  but  yet  more  fatal  evils  of 
idleness  and  dissipation.  In  reference  to  this  inquiry,  I  beg  leave  to  ad- 
dress some  remarks  to  those  citizens  who  have  honored  me  with  their  pre- 
sence at  this  introductory  lecture.  I  disclaim  all  authority  over  those  who 
place  themselves  under  my  direction.  I  look  upon  myself  only  as  their 
friend  and  their  adviser.  They  have  attained  that  period  of  life  when  the 
aspirants  after  honorable  fame  begin  to  "figure  as  men,"  and  have  ceased 
to  "  flutter  as  boys ;"  and  they  will  say  with'St.  Paul,  "  When  I  was  a  child 
I  spake  as  a  child,  I  thought  as  a  child.  I  acted  as  a  child  ;  but  when  I  be- 
came a  man  I  put  away  childish  things."  1  am  persuaded,  moreover,  that  no 
youth  can  present  himself  upon  this  humble  threshold,  with  a  vievy  to  a 
course  of  dissipation  and  pleasure.  The  theatre  is  too  narrow  and  circum- 
scribed for  such  pursuits.     Colleges,  indeed,  are  sometimes  the  resort  of  the 
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thoughtless  and  the  indolent,  who  flock  thither,  along  with  youtha  of  nobl« 
and  honorable  ambition,  with  no  other  object  than  to  amuse  themselves,  and 
to  while  away  the  years,  which,  with  the  idle,  pass  on  heavily  betvveen  the 
time  of  leaving  school  and  their  arriving  at  manhood, — the  consummation 
of  all  their  wishes.  But  what  should  tempt  such  young  men  to  come  here  ? 
Is  dissipation  their  object?  Their  numbers  are  too  few  to  furnish  an  ade- 
quate quota  of  the  idle  and  dissolute,  for  the  purposes  of  lawless  pleasure. 
Do  they  aspire  to  the  honors,  which  at  college  are  sometimes  so  sedulously 
pursued,  of  being  at  the  head  of  a  riot  or  the  leaders  of  a  nightly  broil? 
The  theatre,  they  would  at  once  perceive,  is  ill  suited  for  such  false  displays 
of  spirit  and  manliness.  A  few  strangers  collected  together,  in  the  bosom 
of  a  large  population  of  sober  and  steady  habits,  accustomed  to  a  prompt 
appeal  to  the  civil  authority,  and  ready  to  give  adequate  strength  to  the 
civil  arm,  would  have  little  temptation  to  indulge  in  college  pranks  and  col- 
lege debaucheries,  where,  instead  of  the  brutum  fulmen  of  academical  cen- 
sures, their  irregularities  would  be  visited  by  the  stern  decrees  of  a  court  of 
justice,  and  the  rough  treatment  of  sheriffs  and  constables.  Whatever  ho- 
nors may  be  borne  off  at  a  university  by  a  young  man  who  boldly  places 
himself  at  the  head  of  his  companions,  enters  the  lists  with  dignified  and 
venerable  professors,  and  breasts  the  storm  of  collegiate  persecution ; — 
those  honors  are  Hot  to  be  gathered  here.  His  retainers  and  followers  would 
be  too  kw — his  opponents  too  numerous — his  judges  too  high  for  his  re- 
sentments— and  the  instruments  of  the  law  too  hilmble  to  satisfy  his  vault- 
ing ambition  by  an  unprofitable  contest.  Young  men  may  fancy  themselves 
heroes  when  they  head  a  college  rebellion,  but  the  robes  of  the  hero  would 
drop  from  their  shoulders  at  the  touch  of  the  staff  of  a  constable.  Consta- 
bles and  gaolers  are  such  every-day  sort  of  folks,  that  the  illusion  of  romance 
which  invests  a  young  man  at  college  with  the  habiliment  of  a  martyr,  is 
dispelled  by  their  appearance  ;  and  I  have  long  been  satisfied,  that,  if  the 
punishments  of  the  la\y  were  substituted,  at  every  seminary,  for  those  of  the 
faculty,  they  would  be  more  efficacious,  while  the  professors  would  be  more 
respected.  Had  Socrates  and  Plato  assumed  magisterial  powers  over  their 
pupils,  they  would  probably  have  diminished  their  influence,  and  instead  of 
beloved  preceptors,  would  have  been  regarded  as  arbitrary  tyrants. 

I  cannot,  then,  but  be  persuaded  that  the  most  laudable  designs  alone 
Can  animate  the  bosoms  of  those  youths,  who,  turning  their  backs  upon  more 
alluring  theatres,  have  entered  themselves  here  for  this  laborious  course, 
where  pleasure  is  nowhere  to  be  found  on  the  way  side  in  her  flowing  robes, 
tempting  them  to  beds  of  roses,  but  where  perseverance  leads  up  a  steep 
ascent,  pointing  to  the  only  prize  which  has  any  value  in  the  eyes  of  ho- 
norable ambition.  I  trust,  therefore,  that  parents  and  others,  who  manifest  by 
their  attendance  this  day  their  interest  in  this  institution,  will  dismiss  their 
fears,  if  any  they  have  entertained,  of  the  danger  of  irregularity  and  disor- 
der. I  should  not  fear  to  pledge  myself  even  for  those  so  recently  known, 
when  their  motives  for  assembling  here  are  so  obviously  laudable. 

There  is  yet  another  consideration,  which  I  have  frequently  offered  as  fur- 
nishing an  additional  security  for  the  regularity  of  my  classes.  It  is,  that 
my  own  success  depends  upon  the  conduct  of  those  who  honor  me  with 
their  presence.  I  throw  myself  upon  their  magnanimity.  Manifesting  to- 
wards them  upon  all  occasions  the  highest  respect,  and  observing  in  my  de- 
portment the  scrupulous  politeness  due  from  gentlemen  who  meet  on  an 
equal  footing,  I  have  never  feared  that  they  would  blast  my  hopes,  ruin 
my  prospects,  and  annihilate  my  school,  by  bringing  it  into  disrepute  through 
turbulence,  debauchery,  or  idleness.  The  event  has  for  two  years  fully  jus- 
tified this  confidefcce.     The  utmost  regularity,  the  most  respectful  deference, 
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and  the  most  unremitted  attention  to  their  studies,  have  characterized  the 
young  gentlemen  who  formed  my  two  former  classes ;  and,  accordingly,  I 
have  had  the  gratification  to  hear  their  praises  from  the  lips  of  those  judges 
to  whom  they  have  subsequently  applied  for  admission  to  the  bar.  The 
same  results  I  continue  confidently  to  anticipate  ;  and  I  feel  assured  that  it 
will  be  always  found,  (be  the  experiment  made  when  it  may,)  that  the  youth 
of  our  country  are  much  more  easily  controlled  by  an  appeal  to  their  higl* 
sense  of  honor  as  gentlemen,  than  by  those  academical  thunders,  which, 
however  terrific  they  may  appear  at  a  distance,  are  either  looked  upon  at 
college  as  harmless  and  inoffensive,  or  courted  by  the  student  as  honorable 
and  ennobling. 

In  the  earnest  recommendations  to  a  diligent  pursuit  of  your  studies,  which 
I  have  pressed  upon  you,  young  gentlemen,  I  trust  I  shall  not  be  deemed  to 
have  transcended  my  province ;  for  you  will  remember  the  deep  stake  that 
I  have  in  your  success ;  and  that  when,  at  some  future  day,  I  may  have  the 
good  fortune  to  witness  your  triumphs  in  the  forum,  or  to  hear  that  you  bear 
off  the  honors  of  your  country,  I  shall  have  the  gratification  of  exclaiming, 
"  This  is  in  part  my   work." 

November,  1826. 
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CHAPTER  I. 

OF  THE  NATURE  OF  LAWS. 

The  object  of  the  ensuing  course  of  lectures  is  a  commentary  upon  the 
laws  of  the  Commonwealth  of  Virginia. 

"  Law,  in  its  most  comprehensive  sense,  signifies  a  rule  of  action ;  and 
is  applied  indiscriminately  to  all  kinds  of  action,  whether  animate  or  inani- 
mate, rational  or  irrational." 

But  the  subject  of  our  present  enquiry  is  of  a  much  more  limited  charac- 
ter; being  confined  to  the  municipal  law  of  Virginia,  whether  considered 
as  a  distinct  and  independent  sovereignty,  or  as  a  member  of  this  great  con- 
federacy of  States. 

In  this  more  confined  and  limited  pursuit,  we  shall  not  only  regard  the 
term  law  in  its  more  usual  acceptation  as  a  rule  of  human  conduct ;  but  we 
shall  also  be  compelled  to  allude,  incidentally  only,  to  some  of  those  rules, 
which  fall,  indeed,  under  this  acceptation,  but  do  not  come  within  the  scope 
of  our  present  design.  Thus  we  shall  not  only  waive  any  reference  to  the 
divine  or  revealed  law,  except  for  the  purposes  of  occasional  illustration,  but 
shall  also  avoid  entering  into  disquisitions  upon  the  laws,  either  of  nature  or 
of  nations,  which  the  student  may  be  reasonably  presumed  to  have  already 
more  advantageously  examined  elsewhere.  In  short,  we  shall  confine  our- 
selves to  the  subject  of  municipal  law  alone:  and  chiefly  to  that  municipal 
law  which  forms  the  rule  of  action  in  Virginia. 

"  Municipal  law  may  be  defined  to  be  a  rule  of  civil  conduct  prescribed 
by  the  supreme  power  in  the  State  ;"  or,  as  it  is  defined  by  Justinian,  Id 
quod  quisqiie  populus  sibijus  constituit,  vacatur  jus  civile:  It  is  the  system 
of  rules  of  civil  conduct  which  any  State  has  ordained  for  itself. 

Whatever  definition  of  municipal  law  we  may  adopt,  we  must  be  careful 
to  form  just  notions  of  the  essential  constituents  of  this  rule  of  action.  It 
is  a  rule  of  action  dictated  by  one  having  authority,  to  one  bound  to  obey. 
It  is  neither  recommendation,  nor  advice,  nor  counsel ;  it  is  the  declaration 
of  the  will  of  the  superior,  which  leaves  no  choice  to  the  inferior,  but  com- 
mands his  obedience  and  will  punish  his  transgression.  Moreover,  this  rule 
of  civil  conduct  is,  in  its  nature,  something  permanent,  uniform,  and  uni- 
versal ;  not  a  transient  order,  but  a  continuing  rule  ;  not  a  particular  command 
to  one  individual,  or  an  order  affecting  him  alone,  but  a  general  rule  for  the 
government  of  society,  equally  embracing  any  of  its  members  who  may  be 
placed  within  its  operation.  Therefore,  a  particular  act  of  the  legislature 
to  confiscate  or  sell  my  estate,  does  not  enter  into  the  idea  of  a  municipal 
law.  It  is  a  sentence,  not  a  law.  It  is  an  exercise  of  sovereign  power,  not 
of  legislative  will;  an  exercise  of  power,  indeed,  which  the  victim  of  it  may 
be  unable  successfully  to  resist,  but  which  marks  it  rather  as  an  act  of  tyranny 
than  as  an  act  of  legislation.  To  make  that  a  law  for  me,  which  is  not  law 
for  any  other  member  of  society,  is  to  confer  undue  privileges  upon  me,  or  to 
impose  an  unjust  and  unequal  burden :  whereas,  it  is  of  the  essence  of  this 
rule  of  action,  that  its  operation  should  be  upon  the  community  in  general, 
and  that  in  its  influence  it  should  be  equal  and  impartial. 
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A  due  attention  to  tliis  distinction  would  prevent  many  ol  those  acts  of 
private  legislation  which  have  heretofore  been  passed,  often  in  entire  conflict 
with  the  general  principles  of  law.  Tiicir  validity,  indeed,  seems  to  be 
admitted;  1  Call,  521;  but  the  policy  and  propriety  of  them  is  an  utterly 
different  question.  Thus,  an  act  authorizing  the  sale  of  the  lands  of  the  infant 
lieirs  of  A,  and  subjecting  them  to  the  payment  of  the  debts  of  A,  where 
they  were  not  so  subject  upon  general  principles,  is  tyrannical,  because 
it  is  to  make  that  law  for  one  man  which  is  not  law  for  another.  And  even 
where  a  mere  sale  of  such  property  is  authorized,  there  is  great  reason  to 
apprehend  the  operation  of  some  interested  motive  in  those  who  urge  the 
measure.  Hence,  in  all  such  cases  the  law  ought  to  provide  that  the  pro- 
ceeds of  the  sale  shall  be  securely  vested  in  other  property,  and  that  such 
property  shall  descend  and  pass  to  the  same  persons  to  whom  the  original 
property  of  the  infant  would  have  passed.  The  evils  of  this  species  of  le- 
gislation have  accordingly  led,  in  Virginia,  to  the  passage  of  a  general  act 
for  the  sale  of  infants'  estates,  under  particular  circumstances,  since  which, 
private  acts  of  this  description  have  become  very  rare.  Sec  1  R.  C.  ch.  108, 
§  16,  &c. 

Municipal  law  is,  moreover,  a  rule  oi' civil  conduct,  regarding  man  in  the 
character  of  a  member  of  society,  and  interfering  with  his  actions  so  far  only 
as  they  may  have  an  influence  upon  the  happiness  or  peace  of  others. 
Hence  it  is,  that  the  nmnicipal  law  takes  no  notice  of  many  of  those  breaches 
of  the  moral  law,  which  religion  and  ethics  unite  in  condemning ;  such  as 
private  drunkenness,  and  other  vices  which  affect  rather  the  comfort  or  hap- 
piness of  the  individual  himself  than  of  those  around  him.  But  even  these 
may  become  subjects  of  municipal  regulation,  whenever  the  legislative  power 
deems  it  essential  to  make  them  so ;  and  thus,  by  the  laws  of  some  States 
of  this  Union,  and  even  by  the  common  law,  (8  Vez.  65,  2  John.  C.  23*2,) 
habitual  intoxication  subjects  the  party  to  be  treated  as  incompetent  to 
manage  his  affairs,  and  his  estate  may  be  committed  to  the  management  of 
a  committee.  The  common  law  does  not  go  so  far;  yet,  where  habitual 
intoxication  produces  imbecility,  commissioners  are  appointed  to  take 
charge  of  the  estate  as  in  cases  of  lunacy.  8  Vez.  65,  2  John  Ch.  Ca.  232. 

Municipal  law  is,  moreover,  said  to  be  prescribed,  because  it  is  ordered, 
ordained,  and  directed  by  the  legislative  power.  It  is,  moreover,  not  a  bar- 
ren resolution  confined  to  the  breast  of  the  legislature  :  for  unless  it  be  pro- 
mulgated by  some  public  act,  it  cannot  properly  be  called  a  law  or  rule  of 
action.  It  must  be  notified  to  the  people  who  are  to  obey  it,  or  it  can  never 
serve  as  a  rule  of  action  for  them.  "The  manner  of  notification,  indeed,  is 
matter  of  very  great  indifference.  It  may  be  notified  by  universal  tradition 
and  long  practice,  which  supposes  a  previous  publication,  and  is  the  case 
of  the  common  law  of  England.  It  may  be  notified,  viva  voce,  by  ofllcers 
appointed  for  that  purpose,  as  is  done  with  iregard  to  proclamations,  and 
such  acts  as  are  appointed  to  be  publicly  read  in  churches  and  other  assem- 
blies. It  may,  lastly,  be  notified  by  writing,  printing,  or  the  like,  which  is 
the  general  course  taken  with  all  our  acts  [of  Assembly].  Yet,  whatever 
way  is  made  use  of,  it  is  incumbent  on  the  promulgators  to  do  it  in  the  most 
public  and  perspicuous  manner:  not  like  Caligula,  who  (according  to  Dio 
Cassius)  wrote  his  laws  in  a  very  small  character,  and  hung  them  up  on 
high  pillars,  the  more  effectually  to  ensnare  the  people.  There  is  still  a 
more  unreasonable  method  than  this,  wliich  is  called  making  of  laws  ex  post 
facto  ;  when,  after  an  action  (indifferent  in  itself)  is  committed,  the  legisla- 
tor then,  for  the  first  time,  declares  it  to  have  been  a  crime,  and  inflicts  a  pun- 
ishment upon  the  person  who  has  commiiicd  it.  Here  it  is  impossible  that 
tire  party  could  foresee  that  an  action,  innocent  when  it  was  done,  should 
be  after^'ards  converted  to  guilt  by  a  subsequent  law  ;  he  had,  therefore,  no 
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cause  to  abstain  from  it ;  and  all  punishment  for  not  abstaining  must  of  con- 
sequence be  cruel  and  unjust.  All  laws  should  be,  therefore,  made  to  com- 
mence infuturo,  and  be  notified  before  their  commencement;  which  is  im- 
plied in  the  tevMi  "prescribed.''  But  when  this  rule  is  in  the  usual  manner 
notified  or  prescribed,  it  is  then  the  subject's  business  to  be  thoroughly  ac- 
quainted therewith  ;  for,  if  ignorance  of  what  he  might  know  were  admitted 
as  a  legitimate  excuse,  the  laws  would  be  of  no  effect,  but  might  always  be 
eluded  with  impunity." 

The  legal  principles  which  are  here  promulgated  by  the  commentator  on 
the  laws  of  England,  are  not  confined  to  himself.  His  definition  of  an  ex 
post  facto  law  has  been  adopted  by  the  courts  of  the  United  States,  in  their 
construction  of  that  clause  of  the  constitution  which  declares  that  "  no 
State  shall  pass  any  ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts."  The  first  of  these  inhibitions  is  not  considered  as  extending  to 
matters  of  contract,  or  to  questions  of  civil  right,  or  private  property. 
These,  indeed,  fall  within  the  influence  of  the  second  branch  of  the  clause, 
which  restrains  the  State  sovereignties  from  passing  laws  annulling  or  im- 
pairing their  own  contracts  with  individuals,  or  the  contracts  of  individuals 
with  each  other.  But  the  terra  ex  post  facto  law  is  not  so  comprehensive  ; 
being  confined,  as  has  been  decided,  to  statutes  of  a  penal  character.  The 
enhancement  of  the  punishment,  indeed,  or  the  requiring  less  testimony  to  con- 
vict the  offender  than  was  required  at  the  time  of  committing  the  offence, 
seem  to  have  been  considered,  and  justly  so,  as  within  the  meaning  of  the 
term,  and  embraced  by  the  inhibition  of  the  constitution.  See  3Dall.386. 
396.  398.     7  John.  C.  C.  310. 

But  though  ex  post  facto  laws,  and  those  which  impair  the  obligation  of 
contracts,  are  alone  inhibited  by  the  constitution,  yet  the  general  sentiment 
of  every  enlightened  jurist  is  opposed  to  laws  of  every  description  which 
are  retrospective  in  their  effects. 

Statutes  are  prima  facie  prospective  in  their  operation.  Retrospective 
laws  being  odious,  it  ought  never  to  be  presumed  that  the  legislature  intend- 
ed to  enact  them,  where  the  words  will  admit  of  any  other  meaning.  El- 
liott's executor  vs.  Lyall,  -3  Call,  268.  It  is  inconsistent  with  the  very  HOtion 
of  law,  that  it  should  be  retrospective;  for,  as  law  is  a  rule  of  action,  it  is 
absurd  that  the  rule  which  is  to  direct  my  conduct,  should  have  my  past  con- 
duct for  its  object. 

Here,  indeed,  we  must  advert  to  an  obvious  distinction  between  those 
statutes  which  operate  upon  the  remedy,  and  those  which  operate  upon  the 
rights  of  parties.  The  remedies  aff"orded  by  law,  for  the  recovery  of  debts, 
or  compensation  for  injuries,  are  the  creatures  of  the  legislative  power,  and 
subject  at  its  pleasure  to  alteration.  To  contend  that  no  change  whatever 
can  be  made  in  the  proceedings  in  suits  at  law,  so  as  to  affect  an  antece- 
dent contract  or  cause  of  action,  would  be  pregnant  with  mischief  and  in- 
convenience. It  would  fetter  the  legislative  power  in  the  exercise  of  oiae 
of  the  most  important  attributes  of  sovereignty,  and  introduce  into  the  courts 
a  variety  of  modes  of  proceeding,  conforming  to  the  dates  of  the  various 
matters  of  litigation,  instead  of  having  one  general  system,  adapted  to  all 
cases  of  similar  description.  It  seems,  therefore,  to  have  been  very  pro- 
perly decided,  that  a  remedial  act  may  operate  retrospectively,  but  not  with- 
out express  words  or  declaration  plain  of  the  intantion  of  the  legislatur". 
Commonwealth  vs.  Hewet,  2  H.  &  M.  181.  4  Mun.  109.  1  Call  194.  See 
also  7  John.  C.  cited  4  Wheat.  577.  We  have,  perhaps,  no  express  adju- 
dication as  to  the  validity  of  retrospective  laws  operating  upon  aright ;  but 
upon  tl;e  principles  of  our  government,  and  the  spirit  of  adjudged  cases, 
we  may  venture  to  psonounce  them  void.  See  3  Dall.  386.  396.  .398.  G 
Cranch,  87.  127.  135.  136.     For  it  is  justly  said  tlmt  retrospective  laws  are 
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ijiconsistent  with  sound  legislation  and  the  fundamental  j>riuciples  of  the 
social  compact ;  3  Dall.  397 ;  that  the  power  of  the  State  is  not  absolute, 
and  without  other  control  than  that  of  the  State  or  Federal  constitution,  but 
is  also  restrained  by  general  princijjles  common  to  our  free  institutions.  6 
Cranch,  13G.  In  this  spirit,  it  has  also  been  decided  by  that  distinguished 
jurist  Chancellor  Kent,  that  though  the  legislature  may  take  private  property 
for  public  uses,  it  is  bound  to  provide  a  fair  compensation ;  and,  unless  it 
docs,  the  power  cannot  legally  be  exercised.  2  John.  C.  162.  See  also  6 
Ran.  243. 

"It  may  well  be  doubted,"  says  Chief  Justice  Marshall,  "  whether  the 
nature  of  society  and  government,  does  not  prescribe  some  limits  to  legis- 
lative power:  and,  if  any  be  prescribed,  where  are  they  to  be  found,  if  the 
property  of  an  individual,  fairly  and  honestly  acquired,  may  be  seized  with- 
out compensation.  To  the  legislature  all  legislative  power  is  granted ;  but 
the  question,  whether  the  transferring  the  property  of  an  individual  to  the 
public  be  in  the  nature  of  legislative  power,  is  well  worthy  of  serious  reflec- 
tion. It  is  the  peculiar  province  of  the  legislature  to  prescribe  general  rules 
for  the  government  of  society ;  but  the  application  of  those  rules  to  indivi- 
duals, would  seem  to  be  the  duty  of  other  departments."  The  union  of 
the  legislative  and  judicial  powers  in  the  same  branch  of  the  government 
has  been  considered  as  of  the  essence  of  tyranny,  and  seems,  in  some  of  our 
institutions,  to  have  been  scrupulously  guarded  against.  But  vain,  indeed, 
would  be  the  precaution  of  the  founders  of  our  government,  if,  by  a  mere 
act  of  sovereign  will,  the  legislative  body  can  seize  the  property  of  an  indi- 
vidual into  its  hands,  without  an  adequate  indemnity.  Accordingly,  we  find 
that  it  is  cautiously  provided,  both  by  the  constitution  of  the  Federal  Govern- 
ment and  the  bill  of  rights  of  Virginia,  that  private  property  shall  not  be 
taken  for  public  uses  without  just  compensation. 

We  are  next  to  remark,  that  "municipal  law  is  a  rule  of  civil  conduct 
prescribed  by  the  supreme  power  in  a  State.  For  legislature,  as  was  before 
observed,  is  the  greatest  act  of  superiority  that  can  be  exercised  by  one 
being  over  another.  Wherefore,  it  is  requisite  to  the  very  essence  of  a  law, 
that  it  be  made  by  the  supreme  power.  Sovereignty  and  legislature  are  in- 
deed convertible  terms:  one  cannot  subsist  without  the  other." 

Some  objections  have  been  made  to  this  position  of  Mr.  Blackstone, 
from  an  idea  that  it  is  inconsistent  with  that  sovereignty  of  the  people, 
which  is  recognized,  with  us,  as  the  first  principle  of  all  government.  I 
find,  however,  that  Chancellor  Kent  has  adopted  the  language  of  the  Com- 
mentator, nor  do  I  perceive  that  the  position  can  be  controverted,  or  that 
it  is  at  variance  with  the  great  principle  of  our  republic,  that  all  power  of 
right  belongs  to  the  people. 

That  it  is  of  the  essence  of  law  to  derive  its  force  from  a  superior  power 
is  obvious  from  this  consideration ;  that  if  there  be  a  power  actually  supe- 
rior to  that  which  declares  the  law,  it  is  no  law  to  that  superior.  It  is  of  no 
moment,  indeed,  whether  the  power  be  de  jure  or  not.  If  it  be  de  facto 
supreme,  it  possesses  the  power  of  enforcing  obedience  to  its  commands ; 
and,  in  this  sense,  it  is  strictly  true,  that  sovereignty  and  legislature  are  con- 
vertible terms.  Thus,  the  Parliament  and  King  of  Great  Britain  de  facto 
hold  the  supreme  power  in  that  kingdom,  though  the  power  de  jure  resides 
in  the  people.  So  the  Russian  Autocrat  de  facto  holds  the  sovereign  power, 
and  his  ukase  is  a  law  to  his  subjects,  whether  he  exercises  this  sovereign 
and  legislative  power  de  jure  or  not.  It  does  not  follow  that  those  who 
have  right  on  their  side  must  be  supreme ;  but  that  nothing  can  give  law, 
which  is  not  supreme,  seems  incontrovertible.  The  objection,  therefore, 
to  the  position  of  Mr.  Blackstone.  seems  rather  to  resolve  itself  into  the 
form  of  the  expression,  than  the  real  meaning  of  the  aphorism. 
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Having  thus  presented  a  concise  explanation  of  the  several  branches  of 
the  definition  of  municipal  law,  it  may  next  be  remarked,  that,  in  every  law, 
there  are  several  constituent  parts  or  characteristics ;  first,  the  declaratory, 
which  is  common  to  all  laws,  whereby  the  law-maker  lays  down  and  de- 
fines the  rights  to  be  observed  and  the  wrongs  to  be  eschewed,  and  com- 
mands the  observance  of  the  former  and  inhibits  the  commission  of  the  lat- 
ter; secondly,  the  remedial,  which  points  out  the  remedy  for  redress  of  pri- 
vate wrongs,  and  is,  therefore,  confined  to  laws  which  have  that  object ; 
and  thirdly,  the  vindicatory,  which  denounces  a  penalty  against  the  trans- 
gressors of  the  law,  and  is  to  be  found  only  in  those  laws  which  relate  to 
crimes  and  misdemesnors, 

"  With  regard  to  the  first  of  these,  the  declaratory  part  of  the  municipal 
law,  this  depends  not  so  much  upon  the  law  of  revelation  or  of  nature,  as 
upon  the  wisdom  and  will  of  the  legislator,  This  doctrine,  which  before 
was  slightly  touched,  deserves  a  more  particular  explication.  Those  rights, 
then,  which  God  and  nature  have  established,  and  are  therefore  called  na- 
tural rights,  such  as  are  life  and  liberty,  need  not  the  aid  of  human  laws  to  be 
more  effectually  invested  in  every  man  than  they  are,  neither  do  they  re- 
©eive  any  additional  strength  when  declared  by  the  municipal  laws  to  be 
inviolable.  On  the  contrary,  no  human  legislature  has  power  to  abridge  or 
destroy  them,  unless  the  owner  shall  himself  commit  some  act  that  amounts 
to  a  forfeiture.  Neither  do  divine  or  natural  duties  (such  as,  for  instance, 
the  worship  of  God,  the  maintenance  of  children,  and  the  like)  receive  any 
stronger  sanction  from  being  also  declared  to  be  duties  by  the  law  of  the 
land.  The  case  is  the  same  as  to  crimes  and  misdemesnors,  that  are  for- 
bidden by  the  superior  laws,  and  therefore  styled  mala  in  se,  such  as  murder, 
theft,  and  perjury ;  which  contract  no  additional  turpitude  from  being  de- 
clared unlawful  by  the  inferior  legislature.  For  that  legislature,  in  all  these 
cases,  acts  only,  as  was  before  observed,  in  subordination  to  the  great  law- 
giver, transcribing  and  publishing  his  precepts.  So  thatj  upon  the  whole, 
the  declaratory  part  of  the  municipal  law  has  no  force  or  operation  at  al!-, 
with  regard  to  actions  that  are  naturally  and  intrinsically  right  or  wrong. 

"  But,  with  regard  to  things  in  themselves  indifferent,  the  case  is  entirely 
altered.  These  become  either  right  or  wrong,  just  or  unjust,  duties  or  mis- 
demesnors, according  as  the  municipal  legislator  sees  proper,  for  promoting 
the  welfare  of  the  society,  and  more  effectually  carrying  on  the  purposes  of 
civil  life.  Thus,  our  own  common  law  has  declared,  that  the  goods  of  the 
wife  do  instantly  upon  marriage  become  the  property  and  right  of  the  hus- 
band ;  and  our  statute  law  has  declared  "  usury  to  be  "a  public  offence  : 
yet  that  right  and  this  offence  have  no  foundation  in  nature,  but  are  merely 
created  by  the  law,  for  the  purposes  of  civil  society.  And  sometimes,  where 
the  thing  itself  has  its  rise  from  the  law  of  nature,  the  particular  circumstan- 
ces and  mode  of  doing  it  become  right  or  wrong,  as  the  laws  of  the  land 
shall  direct.  Thus,  for  instance,  in  civil  duties,  obedience  to  superiors  is 
the  doctrine  of  revealed  as  well  as  natural  religion  :  but  who  those  superiors 
shall  be,  and  in  what  circumstances,  or  to  what  degrees  they  shall  be  obeyed, 
it  is  the  province  of  human  laws  to  determine.  And  so,  as  to  injuries  or 
crimes,  it  must  be  left  to  our  own  legislature  to  decide,  in  what  cases  the 
seizing  another's  cattle  shall  amount  to  a  trespass  or  a  theft,  and  where 
it  shall  be  a  justifiable  action,  as  when  a  landlord  takes  them  by  way  of  dis- 
tress for  rent. 

r  "  The  remedial  part  of  the  law  is  so  necessary  a  consequence  of  the  de- 
claratory, that  laws  would  be  very  vague  and  imperfect  without  it.  In  vain 
would  rights  be  declared,  in  vain  directed  to  be  obeyed,  if  there  were  no 
method  of  asserting  them  provided  by  the  law  ;"  and  hence,  in  every  law 
or  the  protection  of  private  right,  a  remedy  is  afforded  to  the  party  injured 
gainst  the  wrongdoer. 
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"  Of  nil  the  parts  of  a  law,  the  most  effectual  is  the  vindicatory.  For  it  is 
but  lost  labor  to  say,  "  do  this,  or  avoid  that,"  unless  vvc  also  declare,  "  this 
shall  be  the  consequence  of  your  non-compliauce."  We  must  therefore 
observe,  that  the  main  strength  and  force  of  a  law  consists  in  the  penalty  an- 
nexed to  it.     Herein  is  to  be  found  tlio  principal  obligation  of  human  laws. 

"  LegishUors  and  their  laws  are  said  to  compel  and  oblige;  not  that,  by 
;iny  natural  violence,  they  so  constrain  a  man,  as  to  render  it  impossible  for 
him  to  act  otherwise  than  as  tliey  direct,  which  is  the  strict  sense  of  obliga- 
tion ;  but  because,  by  declaring  and  exhibiting  a  penalty  against  offenders, 
they  bring  it  to  pass  that  no  man  can  easily  choose  to  transgress  the  law ; 
since,  by  reason  of  the  impending  correction,  compliance  is  in  a  high  de- 
gree preferable  to  disobedience.  And,  even  where  rewards  are  proposed  as 
well  as  punishments  threatened,  the  obligation  of  the  law  seems  chiefly  to 
consist  in  the  penalty  :  for  rewards,  in  their  nature,  can  on\y  persuade  and 
allure  ;  nothing  is  compulsory  but  punishment." 

Offences  against  society,  which  are  thus  the  object  of  vindicatory  laws, 
have  been  divided  by  jurists  into  mala  in  se  and  mala  prohibita ;  the  former 
of  which  are  defined  to  be  those  crimes  and  misdemesnors  which  are  for- 
bidden by  the  laws  of  God,  such  as  murder,  theft,  and  perjury,  while  the  lat- 
ter comprehend  those  offences  only  whose  turpitude  grows  out  of  their  hav- 
inof  been  prohibited  by  the  positive  institutions  of  society,  such  as  gaming, 
exercising  a  profession  without  a  license,  and  such  like.  The  learned 
Commentator  on  the  laws  of  England  has,  moreover,  in  his  admirable  work, 
attempted  a  distinction  as  to  the  moral,  guilt  of  these  latter  offences  ;  avow- 
ing an  opinion,  that,  in  such  cases,  the  conscience  is  no  farther  concerned 
than  by  directing  a  submission  to  the  penalty  in  case  of  a  breach  of  the 
law  ;  doctrine  which  would  convert  all  such  prohibitory  statutes  into  re- 
gulations for  commuting  the  right  of  offending  into  money.  It  is  not,  there- 
fore, a  matter  of  surprise  that  this  opinion  has  been  very  generally  and 
strongly  reprobated  by  the  most  intelligent  of  the  profession.  See  the  note 
of  Christian  to  this  passage  of  the  Commentaries. 


CHAPTER  n. 

OF  THE  MUNICIPAL  LAW  OF  VIRGINIA. 

Having,  in  the  preceding  section,  treated  of  the  nature  of  laws  m  general, 
and  of  municipal  law  in  particular,  we  must  next  proceed  to  an  enquiry 
into  the  municipal  law  of  our  own  commonwealth,  whether  it  be  common 
or  statutory,  constitutional  or  legislative.  The  student  can  scarcely  require 
to  be  informed  of  the  intimate  connexion  which  subsists  between  our  sys- 
tem of  laws  and  the  jurisprudence  of  Great  Britain  :  but,  before  we  proceed 
to  explain  the  extent  of  this  connexion,  it  may  not  be  improper  to  shew  in 
what  manner  it  has  arisen,  and  how  the  laws  of  England  have  been  trans- 
planted to  this  western  continent,  and  become  intimately  interwoven  with 
all  our  institutions. 

When  our  ancestors  migrated  to  America,  at  that  time  only  inhabited  by 
wandering  and  savage  tribes,  they  planted  one  or  more  colonies,  who  set- 
tled the  country  under  the  protection  and  with  the  aid  of  the  parent  state. 
From  the  very  nature  of  man,  no  society  of  individuals  can  long  subsist 
without  the  existence  of  some  laws  for  the  protection  of  the  rights,  and  the 
security  of  the  persons  and  property,  of  its  members.  Migrating  together 
from  a  common  country,  and  settling  in  a  land  where  civilization  and  its 
handmaid,  the  law,  were  equally  unknown,  what  was  more  natural  than  a 
tacit  acquiescence,  by  every  individual,  in  the  authority  of  the  laws  to  which. 
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they  had  always  been  accustomed  ?  We  can  scarcely  presume,  that  any 
but  enthusiasts  would  adopt  a  jurisprudence  entirely  foreign  to  their  habits 
instead  of  the  institutions  of  their  fathers.*  If,  indeed,  they  had  migrated  t» 
a  country  where  there  was  an  established  population  and  a  government  and 
laws,  they  would  naturally  fall  into  the  customs  of  the  masters  of  the  coun- 
try. Or,  if  they  even  seized  upon  it  as  conquerors,  they  would  be  presumed, 
in  the  absence  of  evidence  to  the  contrary,  not  to  have  added  to  the  wretch- 
edness of  the  vanquished  by  a  total  overthrow  of  their  institutions.  Their 
right  as  conquerors,  to  substitute  their  own,  would  exist  indeed,  but  the 
exercise  of  so  harsh  a  power  would  never  be  supposed,  unless  an  unequivocal 
act  should  place  so  oppressive  a  design  beyond  question.  Hence  we  are 
told  that  "  plantations  or  colonies,  in  distant  countries,  are  either  such  where 
the  lands  are  claimed  by  right  of  occupancy  only,  by  finding  them  desert 
and  uncultivated,  and  peopling  them  from  the  mother  country ;  or  where, 
when  already  cultivated,  they  have  been  either  gained  by  conquest,  or  ceded 
to  us  by  treaties.  And  both  these  rights  are  founded  upon  the  law  of  na- 
ture, or  at  least  upon  that  of  nations.  But  there  is  a  difference  between 
these  two  species  of  colonies,  with  respect  to  the  laws  by  which  they  are 
bound.  For  it  hath  been  held,  that  if  an  uninhabited  country  be  discovered 
and  planted  by  English  subjects,  all  the  English  laws  then  in  being,  which 
are  the  birthright  of  every  subject,  are  immediately  there  in  force.  But  this 
must  be  understood  with  very  many  and  very  great  restrictions.  Such  co- 
lonists carry  with  them  only  so  much  of  the  English  law  as  is  applicable  to 
their  own  situation  and  the  condition  of  an  infant  colony  ;  such,  for  instance, 
as  the  general  rules  of  inheritance  and  of  protection  from  personal  injuries. 
The  artificial  refinements  and  distinctions  incident  to  the  property  of  a 
great  and  commercial  people,  the  laws  of  police  and  revenue,  (such  especi- 
ally as  are  enforced  by  penalties,)  the  mode  of  maintenance  for  the  estab- 
lished clergy,  the  jurisdiction  of  spiritual  courts,  and  a  multitude  of  other 
provisions,  are  neither  necessary  nor  convenient  for  them,  and  therefore  are 
not  in  force.  What  shall  be  admitted  and  what  rejected,  at  what  times,  and 
under  what  restrictions,  must,  in  case  of  dispute,  be  decided  in  the  first  in- 
stance by  their  own  provincial  judicature,  subject  to  the  revision  and  control 
of  the  king  in  council ;  the  whole  of  their  constitution  being  also  liable  to  be 
new-modelled  and  Te-formed  by  the  general  superintending  power  of  the 
legislature  in  the  mother  country.  But,  in  conquered  or  ceded  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter  and  change 
those  laws;  but,  till  he  does  actually  change  them,  the  ancient  laws  of  the 
country  remain,  unless  such  as  are  against  the  law  of  God,  as  in  the  case  of 
an  infidel  country-  Our  American  plantations  are  principally  of  this  latter 
sort,  being  obtained  in  the  last  century,  either  by  right  of  conquest  and  dri- 
ving out  the  natives,  (with  what  natural  justice  I  shall  not  at  present  inquire,) 
or  by  treaties.  And,  therefore,  the  common  law  of  England,  as  such,  has 
no  allowance  or  authority  there  ;  they  being  no  part  of  the  mother  country, 
but  distinct  (though  dependant)  dominions." 

Assuming  Mr.  Blackstone's  jsrincrp/es  to  be  correct,  and  applying  them 
to  the  facts  (now  undisputed)  in  reference  to  the  settlements  of  the  colonists 
in  this  country,  we  shall  arrive  at  the  very  opposite  conclusion  from  that 
which  he  has  drawn.  The  country  having  been  inhabited  by  tribes  of 
wandering  savages,  who  were  driven  out  by  the  English  settlers,  the  English 
laws  at  the  time  of  the  settlement  of  each  colony  were  in  force  among  the 
colonists  as  their  birthright,  "  with  such  exceptions  as  the  nature  of  their 
new  situation  would  indicate  as  necessary."  Mr.  Blackstone's  error  has 
arisen,  not  perhaps  from  mistaken  deduction,  but  from  a  want  of  attention 

•The  people  of  Massaciiusetfii  adapted  the  laws  of  Moses.     Hutch,  vol.  1.    Preface,  page  10,  11. 
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to  the  fact,  that  the  "American  plantations"  wore  not  conquered  or  ceded 
countries,  having  laws  of  their  own  at  the  time  of  the  concjuest ; — which  laws 
would  continue  in  force  after  the  settlement  until  they  should  be  actually 
channred  by  the  royal  authority.  Not  havincr  been  conquered  or  ceded  coun- 
tries, it  is  not  true  that  the  common  law  of  En<Tland,  as  such,  had  no  allow- 
ance or  authority  amonrr  them.  The  States  of' New  York  and  New  Jersey, 
indeed,  which  had  previously  been  settled  by  other  European  powers,  and 
were  conquered  from  or  ceded  by  them,  may  fall  within  the  influence  of 
Mr.  Blackstone's  reasoning.  But  the  colony  of  Virtrinia  was  first  settled 
by  emigrants  from  Great  Britain,  who,  driving  out  the  aboriginal  savages 
and  taking  possession  of  the  country,  could  upon  no  principle  be  supposed 
to  have  adopted  or  submitted  to  their  laws.  In  the  nature  of  the  thing  they 
must  have  brought  with  them  such  of  the  laws  of  their  own  country  as  were 
necessary  to  settle  the  rights  of  property,  to  restrain  the  lawless,  and  protect 
the  weak.  Accordingly,  we  have  every  reason  for  supposing,  that,  long  be- 
fore any  express  adoption  of  the  common  law  of  England,  our  first  settlers 
acknowledged  that  law  and  the  statutes  in  force  at  the  time  of  their  emigra- 
tion, as  the  system  of  municipal  regulations  which  should  prevail  in  their 
little  commonwealths. 

It  was  not  long,  however,  before  this  matter  was  placed  beyond  mere  in- 
ference. By  an  ordinance  and  constitution  of  the  treasurer,  council,  and 
company  in  England,  for  the  colony  of  Virginia,  dated  in  July,  1621,  a  gene- 
ral assembly  was  directed  to  be  held  once  a  year.  In  the  year  1619,  indeed, 
it  would  seem  that  the  then  governor.  Sir  George  Yeardley,  had  called  an 
assembly  :  but  the  first  ordinance  that  authorised  and  established  a  house  of 
burgesses  is  supposed  to  be  that  which  has  just  been  cited.  Be  this  as  it 
may,  in  1661,  long  after  the  regular  establishment  of  the  colonial  legislature, 
the  laws  of  England  were  expressly  recognized  by  an  act  of  the  assembly, 
which  declares  that  the  colonists  had  endeavored  in  all  things,  "  as  near  as 
the  capacity  and  constitution  would  admit,  to  adhere  to  those  excellent  and 
often  refined  laws  of  England  to  which  they  profess  and  acknowledge  all 
reverence  and  obedience."  And  even  when,  by  the  revolution,  the  bonds 
which  united  the  colonies  to  Great  Britain  were  severed  forever,  we  find  our 
ancestors  solemnly  adopting  their  favorite  system  of  the  common  law.  By 
an  ordinance  of  convention  passed  in  May,  1776,  chapter  5,  it  was  expressly 
declared  that  "  the  common  law  of  England,  and  all  statutes  or  acts  of  ])ar- 
liament  made  in  aid  thereof  prior  to  the  4th  year  of  James  the  First,  which 
are  of  a  general  nature,  not  local  to  that  kingdom,  together  with  the  several 
acts  of  the  colony  then  in  force,  so  far  as  the  same  may  consist  with  the 
several  ordinances,  declarations,  and  resolutions  of  the  general  convention, 
shall  be  considered  as  in  full  force  until  the  same  shall  be  altered  by  the 
legislative  power  of  the  commonwealth."     See  1  R.  C.  ch.  38. 

With  respect  to  the  statutes  of  Great  Britain  a  distinction  was  made,  even 
before  the  revolution,  between  such  as  were  passed  anterior  to  the  fourth 
year  of  James  the  First,  (1608,)  and  those  subsequently  enacted.  The 
former  (so  far  as  they  were  applicable  to  the  circumstances  of  the  colony) 
were  held  to  be  in  force  in  Virginia ;  the  latter  were  not  so  ;  probably  be- 
cause the  first  charter  (granted  about  that  time  ta  Sir  Thomas  Gates  and 
others)  provided  that  the  president  and  council  should  govern  the  colony 
according  to  such  laws  as  should  be  prescribed  by  the  king  under  his  sign 
manual.  This  distinction  between  statutes  prior  and  subsequent  to  the 
4th  of  James  the  First  was  retained  at  the  revolution.  Since  that  period, 
however,  the  legislature,  having  proceeded  from  time  to  time  to  re-enact 
such  as  were  deemed  proper  and  salutary,  an  act  was  at  length  passed 
in  1792  repealing  all  British  statutes  theretofore  in  force,  "saving,  however, 
all  rights  arising  under  any  such  statute,  and  the  benefit  of  all  writs  remedial 
and  j  udicial,  and  providing  that  the  punishment  of  crimes  committed  against 
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any  act  thereby  repealed  should  not  be  affected  by  such  repeal."  1  R.  C. 
ch.  40.  Such,  thep,  is  the  present  state  of  the  authority  of  the  common  law 
and  statutes  of  Great  Britain.  No  statute  whatever  of  that  kingdom  has 
aqy  longer  any  force  or  validity  in  Virginia,  except  as  provided  by  the  clause 
above  recited.  But  the  common  law  of  England  is  at  this  day  the  law  of 
this  commonwealth,  except  so  far  as  it  has  been  altered  by 'statute,  or  so  far 
as  its  principles  are  inapplicable  to  the  state  of  the  country,  or  have  been 
abrogated  by  the  revolution  and  the  establishment  of  free  institutions.  It 
is  the  substratum,  indeed,  or  foundation  upon  which  our  whole  system  of 
laws  has  been  erected.  It  adapts  itself  to  the  situation  of  the  society,  (6 
Muu.  148,)  being  "liberalized  by  the  courts  according  to  the  circumstan- 
ces of  the  country,  and  the  manners  and  genius  of  the  people,  so  as  to  effect 
a  reasonable  and  substantial  rather  than  a  literal  compliance  with  its  princi- 
ples." 1.  W.  83.  I  H.  &  M.  161,  162.  4  H.  &.  M.  19.  See  also  Tuck. 
Black,  vol.  I  p.  1.  App.  E. 

But  though  the  Ctommon  law  is  in  force  in  this  commonwealth,  considered 
as  a  sovereign  and  independent  state,  yet  it  is  by  no  means  so  to  be  regard- 
ed in  relation  to  the  United  States,  in  their  character  of  a  federative  govern- 
ment. The  obligation  of  the  common  law  is  derived  from  its  express  or 
presumed  adoption  by  the  colonists  at  the  time  of  their  migration  ;  and  the 
several  colonies  having  been  settled  at  very  different  periods,  the  common 
law  as  adopted  by  them,  respectively,  was  moVe  or  less  the  same,  as  it  hap- 
pened to  have  been  more  or  less  varied  bystatute  in  the  interval  between  the 
settlements.  Thus  the  common  law  of  1584,  the  date  of  the  original  settle- 
ment of  Virginia,  must  have  been  changed  and  modified  in  many  very  es- 
sential particulars  before  the  settlement  of  Georgia,  in  173.3.  To  suppose, 
therefore,  that  the  common  law  is  the  law  of  the  United  States  as  a  federal 
government,  we  must  either  fix  the  period  for  its  ascertainment  at  the  date 
of  the  constitution,  or  arbitrarily  select  among  the  several  settlements  some 
date  at  which  it  should  be  considered  as  forming  the  municipal  law  of  the 
whole.  These  difl^culties  of  themselves  sufficiently  repel  the  supposition, 
and  render  unnecessary  a  resort  here  to  an  investigation  of  the  question  on 
constitutional  principles,  which  is  very  ably  conducted  in  an  Appendix  to 
Tucker's  Blackstone,  but  would  not  fall  properly  within  the  limits  of  my  de- 
sign. The  student  will  find,  also,  an  interesting  lecture  on  the  subject  in 
I  Kent's  Commentaries,  311. 

Having  thus,  at  some  length,  disclosed  the  grounds  upon  which  the  com- 
mon law  and  statutes  of  England  rest  in  Virginia,  we  may  now  proceed  to 
remark,  that  the  municipal  law  of  this  commonwealth,  like  that  of  England, 
may  be  divided  into  two  kinds ;  the  lex  non  scripta,  the  unwritten  or  com- 
mon law,  of  which  we  have  been  speaking,  and  the  lex  scripta,  or  statute  law. 

The  lex  scripta  of  this  commonwealth,  of  which  I  shall  first  proceed  to 
speak,  admits  of  a  division  which  is  unknown  to  the  jurisprudence  of  the 
nation  from  whom  we  are  descended,  and  therefore  finds  no  place  in  the 
work  of  Mr.  Blackstone.  With  us  it  is  of  two  kinds,  constitutional  law  and 
statutes  enacted  by  the  ordinary  legislature. 

I.  First,  then,  of  constitutional  lav/.  It  is  deservedly  the  boast  of  the 
American  people,  that  the  governments  under  which  they  live  are  govern- 
ments of  their  own  choice,  the  creatures  of  their  own  will,  organized  ac- 
cording to  their  own  pleasure,  and  limited  in  their  powers  and  capacities 
by  written  constitutions.  The  purpose  of  these  lectures  being  in  no  wise 
political,  I  shall  not  deem  it  proper  to  descant  upon  the  value  of  these  dis- 
coveries in  the  science  of  government,  or  the  advantages  to  be  derived  from  a 
written  constitution,  which  may  serve  to  limit  and  define,  and  thus,  eventu- 
ally to  curb  and  to  restrain  the  powers  of  those  in  authority.  It  is  my  pro- 
vince here,  rather  to  point  cut  succinctly  what  are  these  written  safeguards 
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of  the  rights  of  the  people,  and  the  degree  of  sanctity  which  is  attached  to 
them  by  the  spirit  of  our  institutions.  For  a  commentary  upon  them,  which 
would  constitute  a  course  of  political  study,  rather  than  fall  within  the  scope 
of  a  series  of  lectures  on  municipal  law,  I  must  content  myself  here  with  re- 
ferring the  student  to  the  letters  of  the  Federalist,  to  the  Appendix  to 
Tucker's  Blackstone,  and  to  the  first  volume  of  the  profound  and  interest- 
ing lectures  of  Chancellor  Kent,  of  New  York. 

Proceeding,  then,  with  the  subject  of  constitutional  law,  upon  the  plan  I 
propose  for  myself,  I  shall  first  enumerate  the  written  safeguards  of  the 
rights  of  the  people  which  have  been  cautiously  provided  by  the  wisdom  of 
the  founders  of  our  republic.  These  consist,  first,  in  the  declaration  or  pro- 
mulgation of  certain  abstract  principles  of  government  held  sacred  by  the 
nation,  and  to  which  their  rulers  are  expected  to  conform.  Of  these,  th© 
first  which  may  be  mentioned  is  the  bill  of  rights  of  Virginia,  which  pre- 
cedes and  is  connected  with  the  State  constitution,  and  was  promulgated  by 
the  same  body,  or  convention,  by  which  the  government  was  organized  and 
the  constitution  framed.  This  interesting  instrument,  to  which  we  lookup 
with  no  small  portion  of  veneration,  containing,  as  it  does,  a  great  many  ad- 
mirable and  noble  principles,  seems,  nevertheless,  to  partake  too  much  of 
abstraction,  and  to  be  in  some  respects  too  much  at  variance  with  the  ac- 
knowledged principles  of  our  government,  to  permit  us  to  look  upon  it  in 
the  light  of  a  definite  rule  of  action  which  must  be  literally  adhered  to  and 
obeyed.  It  would  seem  to  have  been  intended  rather  as  a  promulgation  of 
certain  general  principles,  which  might  serve  as  landmarks  for  the  govern- 
ment and  as  warnings  to  the  people,  than  as  a  body  of  rules  to  which  a 
rigorous  conformity  was  to  be  required.  Of  this  no  further  evidence  need 
be  produced  than  the  solemn  declaration  "that  all  men  are  by  nature  born 
free  and  equal,  and  cannot  be  divested  of  this  their  birthright,"  made  by  a 
commonwealth  of  whose  population  one  half  were  slaves.  A  like  evidence 
is  afforded  of  the  general  character  and  object  of  the  bill  of  rights,  when  we 
compare  the  aphorism  in  the  5th  section,  that  the  legislative,  executive,  and 
judiciary  branches  of  the  government,  should  be  kept  separate  and  distinct, 
with  the  positive  provisions  of  the  constitution  itself  by  which  they  are  so 
frequently  blended  and  united  in  the  legislative  body.  While,  therefore,  we 
cannot  but  look  upon  this  venerable  declaration  of  our  rights  with  senti- 
ments of  filial  reverence  and  affection,  and  should  make  it  the  guide  of  our 
conduct,  so  far  as  we  find  it  practicable,  we  are  inclined  to  suppose  that  it 
does  not  furnish  that  distinct,  and  definite,  and  imperative  rule  of  action, 
which  alone  can  give  to  it  the  character  or  the  sanction  of  a  law.  Yet  see 
6  Ran.  276. 

2.  Of  a  similar  character  to  the  bill  of  rights,  are  certain  abstract  princi- 
ciples  to  be  found  in  the  amendments  to  the  constitution  of  the  United  States, 
introduced  into  that  instrument  through  the  jealousy  and  well  grounded  cau- 
tion of  the  sovereignties  who  adopted  it.  Of  this  description  are  the  gene- 
ral provisions  in  the  8th  amendment,  that  excessive  bail  shall  not  be  required, 
nor  excessive  fines  imposed,  nor  cruel  and  unusual  punishments  inflicted; 
provisions  which, ^however  wise,  benevolent,  and  proper,  as  formiug  a  gene- 
ral principle  of  action  for  the  governors,  and  as  establishing  a  standard  by 
which  to  measure  their  conduct;  for  the  people,  can  nevertheless  have  no 
title  to  the  application  of  a  law  or  rule  of  action ;  since,  after  all,  every 
thing  is  left  so  general  and  indefinite,  that  there^is  no  certain  criterion  by 
which  it  can  be  decided  in  any  case  whether  the  principle  promulgated  has 
been  respected  or  trampled  under  foot. 

3.  It  may  not  be  amiss  here  to  mention  a  statutory  provision,  enacted  by 
the  ordinary  legislative  body,  and  therefore  not  binding  on  future  legisla- 
tures, which  we  are  in  the  habit  of  regarding  in  Virginia  with  religious 
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veneration.  I  allude  to  the  act  for  securing  freedom  of  conscience  in  mat- 
ters of  religion,  which  proceeded,  we  are  told,  from  the  pen  of  the  author 
of  the  Declaration  of  Independence. 

Having  mentioned,  thus  cursorily,  those  abstract  declarations  which  were 
designed  indeed  to  fortify  the  rights  and  protect  the  liberties  of  the  people, 
we  proceed  next  to  the  consideration  of  those  parts  of  the  lex  scripta  or 
written  law  of  this  commonwealth  which  are  designated  by  the  term  "  con- 
stitution ;"  because  by  them  the  government  itself  has  been  constituted, 
organized,  and  established. 

1.  Of  these  the  first  I  shall  mention  is  the  constitution  of  Virginia,  which, 
however,  must  give  way 

2.  To  the  constitution  of  the  United  States  :  which,  being  a  solemn  com- 
pact between  the  people  of  this  commonwealth,  in  its  character  of  an  inde- 
pendent nation,  with  the  other  States  of  the  union,  must  be  superior  to  and 
abrogate  whatever  may  be  found  inconsistent  with  it  in  the  State  laws  or 
constitutions.  Nay,  more,  this  solemn  compact  having  expressly  provided 
(Art.  6,  §  2,)  that  "the  constitution  of  the  United  States  and  the  laws  of 
the  United  States  made  in  pursuance  thereof,  and  all  treaties  7nade  or 
which  shall  be  made  under  the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land,"  we  may  thus  graduate  the  several  species  o{  leges 
scriptcE  with  reference  to  their  obligation  or  authority. 

1.  The  constitution  of  the  United  States. 

2.  Treaties  entered  into  by  the  federal  government,  either  6e/orc  or  since 
the  adoption  of  the  constitution. 

3.  Laws  of  the  United  States,  made  in  pursuance  of  the  constitution. 

4.  The  constitution  of  Virginia. 

5.  The  statute  law  of  Virginia. 

II.  I  proceed  next  to  speak  of  that  portion  of  the  lex  scripta  which  con- 
sists of  legislative  acts,  or  statute  law.  These  are  either  the  laws  of  the 
United  States,  or  the  statutes  or  acts  of  the  General  Assembly  of  Virginia. 
Of  the  latter  we  shall  speak  more  particularly. 

The  manner  of  making  these  statutes,  or  acts  of  assembly,  belongs  pro- 
perly to  a  political  examination  of  the  constitution  of  the  General  Assembly 
of  Virginia,  and  will  therefore  not  fall  within  the  scope  of  my  design.  At 
present,  we  will  only  take  notice  of  the  different  kind  of  statutes,  and  of 
some  general  rules  with  regard  to  their  construction.  In  the  execution  of 
which  task  I  shall  on  this,  as  on  most  occasions,  avail  myself  of  the  remarks 
of  Mr.  Blackstone  at  length.     In  treating  this  subject  he  speaks: 

"  First,  Of  their  several  kinds.  Statutes  are  either  general  or  special, 
public  or  private.  A  general  or  public  act  is  an  universal  rule,  that  regards 
the  whole  community :  and  of  this  the  courts  of  law  are  bound  to  take  no- 
tice judicially  and  ex  officio,  without  the  statute  being  particularly  pleaded, 
or  formally  set  forth  by  the  party  who  claims  an  advantage  under  it. 
Special  or  private  acts  are  rather  exceptions  than  rules,  being  those  which 
only  operate  upon  particular  persons  and  private  concerns,  such  as  the  Ro- 
mans entitle  senatus  decreta,  in  contradistinction  to  the  senatus  consulta, 
which  regarded  the  whole  community  :  and  of  these  (which  are  not  pro- 
mulgated with  the  same  notoriety  as  the  former)  the  judges  are  not  bound  to 
take  notice  [in  England]  unless  they  be  formally  shown  and  pleaded."* 

Thus,  the  statute  which  regulates  the  law  of  descents  is  a  public  statute, 
but  a  statute  which  incorporates  the  trustees  of  a  town  or 'an  academy  is  a 
private  statute  ;  and,  by  the  law  of  Virginia,  private  acts  of  assembly  may  be 
given  in  evidence,  but  the  courts  will  not  take  notice  of  thera  as  they  do  of 

*Sec.  5  Ran.  132,  152.  It  is  there  said  a  statute  may  be  general  or  public  as  to  some  of  its  pro? i- 
eions,  and  private  as  to  otliers. 

In  that  case,  Judge  Green  denies  that  the  rule  ii  universal  in  England,  that  private  statutes  must 
be  specially  pleaded.— Id.  154. 
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public  acts,  unless  they  are  j»iven  in  evidence.     They  must  be  given  in  evi- 
dence as  facts.     5  Man.  324. 

"  Statutes  are  also  cither  declaratory  of  the  common  law  or  remedial  of 
some  delects  therein.  Declaratory,  where  the  old  custom  of  the  kingdom 
is  almost  fallen  into  disuse,  or  become  disputable  ;  in  which  case  the  parlia- 
ment has  thought  proper,  hi  perpetmtm  rei  testimonium,  and  for  avoiding  all 
doubts  and  difficulties,  to  declare  what  the  common  law  is  and  ever  hath 
been.  Thus  the  statute  of  treasons,  25  Edw.  III.  cap.  2,  doth  not  make 
any  new  species  of  treasons ;  but  only,  for  the  benefit  of  the  subject,  de- 
clares and  enumerates  those  several  kinds  of  offence  which  before  were 
treason  at  the  common  law." 

But  the  validity  and  operation  here  attributed  to  declaratory  statutes,  does 
not  appear  to  have  been  recognized  by  our  courts.  According  to  them,  the 
division  of  the  powers  of  government  into  legislative,  executive,  and  judi- 
ciary, would  seem  to  be  at  variance  with  the  notion  of  an  act  of  assembly 
having  the  effect  of  a  declaratory  law,  as  here  set  forth.  And  hence  we 
find  it  decided,  in  effect,  that  a  legislature  cannot  declare  what  the  law  has 
been,  but  what  it  shall  be  ;  for,  otherwise,  they  would  in  effect  make  that  to 
have  been  the  law  at  an  anterior  period,  which  was  not  law  at  that  time. 
See  2  Cranch,  272.  276.     5  Ran.  511. 

"  Remedial  statutes  are  those  which  are  made  to  supply  such  defects, 
and  abridge  such  superfluities,  in  the  common  law,  as  arise  either  from  the 
general  imperfections  of  all  human  laws,  from  change  of  time  and  circum- 
stances, from  the  mistakes  and  unadvised  determinations  of  unlearned  (or 
even  learned)  judges,  or  from  any  other  cause  whatsoever.  And  this  being 
done,  either  by  enlarging  the  common  law  where  it  was  too  narrow  and 
circumscribed,  or  by  restraining  it  where  it  was  too  lax  and  luxuriant,  hath 
occasioned  another  subordinate  division  of  remedial  acts  of  parliament  into 
enlarging  and  restraining  statutes." 

Thus  the  statute  which  authorizes  a  landlord  to  distrain  the  goods  of  his 
tenant,  which  have  been  removed  from  the  premises  at  any  time  within  thirty 
days,  is  an  enlarging  statute :  such  power,  by  the  former  statute,  being  re- 
quired to  be  exercised  within  ten  days.  On  the  other  hand,  the  statute 
which  forbids  the  seizing  a  stranger's  goods  by  distress,  is  a  restraining 
statute  ;  since,  by  common  law,  the  goods  of  a  stranger  were  liable  to  dis- 
tress, if  found  on  the  leased  premises,  except  in  particular  cases. 

We  come  next  to  consider  the  rules  to  be  observed  in  the  construction  of 
statutes,  premising  that,  by  our  law,  all  statutes  take  effect  on  the  1st  of  April 
succeeding  their  passage,  unless  another  day  for  their  commencement  is  ex- 
pressly fixed  by  the  act  itself.  1  R.  C.  ch.  41.  If  a  law  passed  during 
any  session,  however,  is  repealed  the  same  session,  both  are  construed  as 
commencing  the  1st  day  of  the  session.  1  R.  C.  ch.  41,  §  3.  1  Call,  401. 
See  I  Kent,  428. 

"  The  fairest  and  most  rational  method  to  interpret  the  will  of  the  legis- 
lator, is  by  exploring  his  intentions  at  the  time  when  the  law  was  made,  by 
signs  the  most  natural  and  probable.  And  these  signs  are  either  the  words, 
the  context,  the  subject-matter,  the  effects  and  consequence,  or  the  spirit 
and  reason  of  the  law. 

"  I.  Words  are  generally  to  be  understood  in  their  usual  and  most  known 
signification,  not  so  much  regarding  the  propriety  of  grammar,  as  their 
general  and  popular  use.  Thus  the  law  mentioned  by  Puffendorf,  which 
forbad  a  layman  to  lay  hands  on  a  priest,  was  adjudged  to  extend  to  him 
who  had  hurt  a  priest  with  a  weapon.  Again :  terms  of  art,  or  technical 
terms,  must  be  taken  according  to  the  acceptation  of  the  learned  in  each  art, 
trade,  and  science.  So  in  the  act  of  settlement,  where  the  crown  of  Eng- 
land is  limited  '  to  the  princess  Sophia,  and  the  heirs  of  her  body,  being 
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protestants,'  it  becomes  necessary  to  call  in  the  assistance  of  lawyers,  to  as- 
certain the  precise  idea  of  the  words,  'heirs  of  her  body,'  which,  in  a  legal 
sense,  comprise  only  certain  of  her  lineal  descendants." 

On  this  rule  several  others  may  be  engrafted,  which  modify  and  restrict  it. 

1.  Words  and  phrases,  the  meaning  of  which  in  a  statute  have  been  as- 
certained, are,  when  used  in  a  subsequent  statute,  to  be  understood  in  the 
same  sense.    6  Bac.  379.    See  also  2  M.  &  S.  230.    1  T.  R.  723.    So,  too, 

2.  If  a  statute  make  use  of  a  word,  the  meaning  of  which  is  establish- 
ed at  common  law,  the  common  law  meaning  shall  be  given  to  it.  4  Bac. 
647. 

3.  Statutes  explanatory  of  other  statutes  arc  to  be  construed  according 
to  the  strict  meaning  of  the  words;  for  the  very  design  of  explaining  shows 
an  intent  to  be  definite  and  exact.  6  Bac.  383.  This  rule,  though  im- 
pugned by  some,  seems  reasonable. 

4.  It  is  said  the  word  "  may,"  in  a  statute,  means  must  and  shall,  in  those 
cases  only  where  the  public  are  interested,  and  the  public  or  third  persons 
have  de  jure  a  claim  to  have  the  granted  power  exercised.  But  the  words 
shall  or  may,  in  a  private  act,  "leave  it  optional  with  trustees  or  other  per- 
sons who  are  to  act."  5  John,  10 J.  3  Atk.  212.  1  Vern.  152.  2  Salk. 
609.  Good  sense,  however,  would  rather  leave  the  import  of  the  word  to 
be  ascertained  by  the  context,  than  attempt  to  lay  down  any  settled  rule  as 
to  its  meaning.  This  seems  to  have  been  done  in  3  Randolph,  579,  where 
the  words,  "  the  tenant  in  a  writ  of  right  7nay  plead  in  this  form  or  to  this 
effect,"  are  construed  as  permissive,  and  not  imperative. 

II.  "  If  words  happen  to  be  still  dubious,  we  may  establish  their  meaning 
from  the  context,  with  which  it  may  be  of  singular  use  to  compare  a  word 
or  a  sentence,  whenever  they  are  ambiguous,  equivocal,  or  intricate.  Thus 
the  proeme,  or  preamble,  is  often  called  in  to  help  the  construction  of  an 
act  of  parliament." 

It  was  formerly  said  to  be  the  key  to  the  statute,  6  Bac.  380,  but  the 
effect  given  to  it  seems  to  have  been  regretted  by  some  and  rejected  by  others. 
1  Wms.  320.  And  though,  on  some  occasions,  it  has  been  considered  pro- 
per to  be  referred  to  in  aid  of  the  construction,  as  where  a  doubt  arises  on 
the  words  of  the  enacting  clause,  yet  when  the  enacting  part  of  a  statute  is 
expressed  in  clear  and  positive  and  unambiguous  terms,  the  preamble  can- 
not control  it.  1  Atk.  174. 182.  1  Vez.  365. 371.  4  T.  R.  793.  3  Atk. 
204.     Cowper,  543.     1  T.  R.  44.     4  T.  R.  790.     3  M.  &  S.  66. 

A  proviso  never  enlarges  the  operation  of  a  statute,  particularly  of  a  penal 
law.     1  H.  &M.  342.     A  saving  repugnant  to  the  act  is  void. 

General  words  in  one  clause  of  a  statute  may  be  restrained  by  particular 
words  in  a  subsequent  clause.     1  Mun.  201.     2  Call,  406. 

A  statute  ought,  upon  the  whole,  to  be  so  construed,  that,  if  it  can  be 
prevented,  no  clause,  sentence,  or  word,  shall  be  superfluous,  void,  or  in- 
significant ;  6  Bac.  380.  1  Mun.  205  ;  and  to  effectuate  the  intention, 
words  obviously  intended  to  be  inserted,  may  be  considered  as  inserted.  2 
Call,  447,  491.  Every  part  of  the  statute  ought,  therefore,  to  be  taken  into 
consideration.  But  the  title  is  not  to  be  regarded,  for  it  is  no  part  of  the 
statute.  6  Bac.  380.  "Of  the  same  nature  and  use  is  the  comparison 
of  a  law  with  other  laws,  that  are  made  by  the  same  legislator,  that  have 
some  affinity  Avith  the  subject,  or  that  expressly  relate  to  the  same  point." 
Hence  we  may  observe,  that  the  common  law,  and  all  other  statutes  relative 
to  the  same  matter,  are  to  be  considered  in  the  construction  of  every  statute. 
6.  Bac.  383.  For  it  is  an  established  rule,  that  all  acts  in  pari  materie  are 
to  be  taken  together,  as  if  they  were  one  system,  and  in  case  of  doubt  to 
be  construed  consistently.  Doug.  30.  1  Mun.  206.  Yet,  "  where  the 
common  law  and  a  statute  differ,  the  common  law  gives  place  to  the 
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statute,  and  an  old  statute  gives  place  to  a  new  one.  And  this  upon  a  gene- 
ral principle  of  universal  law,  that  '  le^es  postcriores  priores  contrarias  ab- 
roganl ;'  consonant  to  which,  it  was  laid  down  by  a  law  of  the  twelve  ta- 
bles at  Rome,  that  '  quod popxdus  poslrcmum  juss'U  id  justratumesto.'  But 
this  is  to  be  understood  only  when  the  latter  statute  is  couched  in  nega- 
tive terms,  or  where  its  matter  is  so  clearly  repugnant,  that  it  necessarily 
implies  a  negative.  As,  if  a  former  act  says  that  a  juror,  upon  such  a  trial, 
shall  have  twenty  pounds  a  year;  and  a  new  statute  afterwards  enacts  that 
he  shall  have  twenty  marks  :  here  the  latter  statute,  though  it  does  not  ex- 
press, yet  necessarily  implies  a  negative,  and  virtually  repeals  the  former. 
For  if  twenty  marks  be  made  a  qualification  sufficient,  the  former  statute 
which  requires  twenty  pounds  is  at  an  end.  But  if  both  acts  be  merely  af- 
firmative, and  the  substance  such  that  both  may  stand  together,  here  the 
latter  does  not  repeal  the  former,  but  they  shall  both  have  a  concurrent  ef- 
ficacy. If,  by  a  former  law,  an  offence  be  indictable  at  the  quarter-sessions, 
and  a  latter  law  makes  the  same  offence  indictable  at  the  assizes  ;  here  the 
jurisdiction  of  the  sessions  is  not  taken  away,  but  both  have  a  concurrent 
jurisdiction,  and  the  offender  may  be  prosecuted  at  either;  unless  the  new 
statute  subjoins  express  negative  words, ^as  that  the  offence  shall  be  indicta- 
ble at  tlio  assizes,  avd  not  elsewhere." 

To  the  rule  that  an  old  statute  gives  place  to  a  new  one,  there  is  an  ex- 
ception, that  where  the  statute  is  at  variance  with  the  constitution  of  the 
State  or  of  the  United  States,  or  with  treaties  or  laws  of  the  United  States, 
the  statute,  though  posterior,  must  give  away.  The  power  to  pronounce  a 
law  unconstitutional  has  been  ably  and  successfully  maintained  on  some  me- 
morable occasions,  as  in  the  case  of  Kemper  vs.  Hawkins,  Virg.  Cases,  20, 
and  in  the  case  of  Marbury  vs.  Madison,  1  Cranch,  177.  In  that  case  the 
argument  is  condensed  by  Judge  Marshall  with  his  usual  force. 

"  If  an  act  of  the  legislature,"  says  he,  "  repugnant  to  the  constitution,  is 
void,  does  it,  notwithstanding  its  invalidity,  bind  the  courts,  and  oblige  them 
to  give  it  effect?  Or,  in  other  words,  though  it  be  not  law,  does  it  consti- 
tute a  rule  as  operative  as  if  it  was  a  law  ?  This  would  be  to  overthrow  in  fact 
what  was  established  in  theory  ;  and  would  seem,  at  first  view,  an  absurdity 
too  gross  to  be  insisted  on.  It  shall,  however,  receive  a  more  attentive  con- 
sideration. 

"  It  is  emphatically  the  province  and  duty  of  the  judicial  department  to 
say  what  the  law  is.  Those  who  apply  the  rule  to  particular  cases,  must 
of  necessity  expound  and  interpret  that  rule.  If  two  laws  conflict  with 
each  other,  the  courts  must  decide  on  the  operation  of  each. 

"So  if  a  law  be  in  opposition  to  the  constitution  ;  if  both  the  law  and  the 
constitution  apply  to  a  particular  case,  so  that  the  court  must  either  decide 
that  case  conformably  to  the  law,  disregarding  the  constitution,  or  conform- 
ably to  the  constitution,  disregarding  the  law  ;  the  court  must  determine 
which  of  these  conflicting  rules  governs  the  case.  This  is  of  the  very  es- 
sence of  judicial  duty. 

"  If,  then,  the  courts  are  to  regard  the  constitution,  and  the  constitution 
is  superior  to  any  ordinary  act  of  the  legislature,  the  constitution,  and  not 
such  ordinary  act,  must  govern  the  case  to  which  they  both  apply. 

"  Those,  then,  who  controvert  the  principle  that  the  constitution  is  to  be 
considered,  in  court,  as  a  paramount  law,  are  reduced  to  the  necessity  of 
maintaining  that  courts  must  close  their  eyes  on  the  constitution,  and  see 
only  the  law. 

"This  doctrine  would  subvert  the  very  foundation  of  all  written  constitu- 
tions. It  would  declare  that  an  act  which,  according  to  the  principles  and 
theory  of  our  government,  is  entirely  void,  is  yet,  in  practice,  completely  ob- 
ligatory.  It  would  declare,  that  if  the  legislature  shall  do  what  is  expressly 
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forbidden,  such  act,  notwithstanding  the  express  prohibition,  is  in  reality  ef- 
fectual. It  would  be  giving  to  the  legislature  a  practical  and  real  omnipo« 
tence,  with  the  same  breath  which  professes  to  restrict  their  powers  within 
narrow  limits.  It  is  prescribing  limits,  and  declaring  that  those  limits  may 
be  passed  at  pleasure."  See  also,  on  this  subject,  2Dall.  304.  Kent's  Com. 
vol.  1.  4-20,  &c.  17  John.  R.  195. 

III.  "  As  to  the  subject-matter,  words  are  always  to  be  understood  as  hav- 
ing a  regard  thereto,  [1  Mun.  210,]  for  that  is  always  supposed  to  be  in 
the  eye  of  the  legislator,  and  all  his  expressions  directed  to  that  end.  Thus, 
when  a  law  of  EJward  III.  forbids  all  ecclesiastical  persons  to  purchase 
provisions  at  Rome,  it  might  seem  to  prohibit  the  buying  of  grain  and  other 
victual  ;  but  when  we  consider  that  the  statute  was  made  to  repress  the 
usurpations  of  the  papal  see,  and  that  the  nominr.tions  to  benefices  by  the 
pop3  were  called  provisions,  we  shall  see  that  the  restraint  is  intended  to 
be  laid  upon  such  provisions  only. 

IV.  "  As  to  the  ejfects  and  consequence,  the  rule  is,  that  where  words  bear 
either  none,  or  a  very  absurd  signification,  if  literally  understood,  we  must 
a  little  deviate  from  the  received  sense  of  them.  [1  Mun.  204.]  There- 
fore the  Bolognian  law,  mentioned  by  Puffendorf,  which  enacted  'that who- 
ever drew  blood  in  the  streets  should  be  punished  with  the  utmost  severity,' 
was  held,  after  a  long  debate,  not  to  extend  to  the  surgeon  who  opened  a 
vein  of  a  person  that  fell  down  in  the  street  with  a  fit. 

V.  "  But  the  most  universal  and  effectual  way  of  discovering  the  true 
meaning  of  a  law,  when  the  words  are  dubious,  is  by  considering  the  reason 
and  spirit  of  it :  or  the  cause  which  moved  the  legislature  to  enact  it.  For 
when  this  reason  ceases,  the  law  itself  ought  likewise  to  cease  with  it.  An 
instance  of  this  is  given  in  a  case  put  by  Cicero,  or  whoever  was  the  author 
of  the  treatise  inscribed  to  Herennius.  There  was  a  law,  that  those  who  in 
a  storm  forsook  the  ship,  should  forfeit  all  property  therein  ;  and  that  the 
ship  and  lading  should  belong  entirely  to  those  who  staid  in  it.  In  a  dan- 
gerous tempest  all  the  mariners  forsook  the  ship,  except  only  one  sick  pas- 
senger, who,  by  reason  of  his  disease,  was  unable  to  get  out  and  escape.  By 
chance  the  ship  came  safe  to  port.  The  sick  man  kept  possession,  and 
claimed  the  benefit  of  the  law.  Now,  here  all  the  learned  agree  that  the  sick 
man  is  not  within  the  raason  of  the  law  ;  for  the  reason  of  making  it  was,  to 
give  encouragement  to  such  as  should  venture  their  lives  to  save  the  vessel : 
but  this  is  a  merit  which  he  could  never  pretend  to,  who  neither  staid  in  the 
ship  on  that  account,  nor  contributed  any  thing  to  its  preservation." 

As  the  great  object  in  the  construction  of  a  statute  is  to  discover  the  in- 
tention, it  is  a  maxim  that  contemporanea  expositio  est  fortissima  ;  since  those 
who  lived  at  the  time  of  its  enactment  may  be  presumed  best  acquainted 
with  its  objects.     6  Bac.  384. 

VI.  "  Remedial  statutes  are  to  be  construed  liberally  ;  and  there  are  three 
points  to  be  considered  in  the  construction  of  all  remedial  statutes,  the  old 
law,  th?  mischief,  and  the  remedy;  that  is,  how  the  common  law  stood  at 
the  making  of  the  act;  what  the  mischief  was  for  which  the  common  law 
did  not  provide;  and  what  remedy  the  parliament  hath  provided  to  cure 
this  mischief.  And  it  is  the  business  of  the  judges  so  to  construe  the  act, 
?..=  to  suppress  the  mischief  and  advance  the  remedv."  1  Mun.  208.  6  Bac. 
383.     3  Ran.  522. 

Cases  are  sometimes  considered  as  embraced  by  the  equity  of  a  statute, 
which  are  within  its  mischief,  though  not  within  its  letter.  6  Bac.  388.  1 
Mun.  208.  On  this  principle,  the  letter  of  an  act  is  sometimes  restrained, 
and  sometimes  enlarged.  But  the  mischiefs  to  which  a  statute  is  thus  ex- 
tended, must  be  those  qucBfrequentiiis  accidunt,  for  such  only  are  objects  of 
statutes.    6  Bac.  388. 
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In  modern  times,  however,  less  latitude  has  been  taken  by  the  courts  in 
extending  the  operation  of  statutes.  5  T.  R.  201.  In  early  ages  the  lan- 
guage of  the  legislature  was  general;  and  the  laws,  being  drafted  in  a  few 
general  terms,  were  left  to  the  courts  to  be  construed  so  as  to  reach  all  the 
cases  within  the  mischief  it  designed  to  remedy.  But,  in  modern  times,  more 
care  is  taken  to  point  out  the  cases  in  contemplation  of  the  Icgislatnre,  and 
less  latitude  is  therefore  assumed  by  the  courts. 

It  must  be  observed,  too,  that  statutes  which  give  a  new  remedy,  or  are  in 
derogation  of  the  common  law,  or  create  a  new  jurisdiction,  are  to  be  con- 
strued and  pursued  strictly.  So,  too,  the  liberal  construction  o-f  statutes  is 
confined  to  public,  and  is  not  extended  to  private  acts.  4  Bac.  G53.  1  Wash. 
74.     2  H.  &  M.  48.  308.  315. 

A  remedial  act  is  not  to  be  construed  to  act  retrospectively,  unless  there 
be  express  words  or  declaration  plain  of  such  an  intention  in  the  legislature. 
2  H.  &  M.  181.  4  Mun.  109.  For  statutes  are  in  their  nature  prima  facie 
prospective.  Remedial  acts  may  retroact,  if  such  intention  appears ;  but 
retrospective  laws  being  odious,  it  ought  never  to  be  presumed  that  the  le- 
gislature intended  to  enact  them  where  the  words  will  admit  of  any  other 
meaning.     3  Call,  268.     See  also  6  Mun.  24.     5  Ran.  511. 

VII.  Penal  laws  must  be  construed  strictly.*  Nothing  therein  must  be 
taken  by  implication  or  intendment.  1  Mun.  436.  It  is  an  uncontroverted 
principle  of  law,  that,  in  all  prosecutions  on  penal  statutes,  the  strict  letter 
must  be  pursued,  and  nothing  admitted  by  inference  or  implication.  3  Mun. 
507.  "The  rule,"  says  Chief  Justice  Marshall,  "that  penal  laws  should 
be  construed  strictly,  is  perhaps  not  much  less  old  than  construction  itself. 
It  is  founded  on  the  tenderness  of  the  law  for  the  rights  of  individuals,  and  on 
the  plain  principle  that  the  power  of  punishment  is  vested  in  the  legislature, 
not  in  the  judicial  department.  It  is  the  legislature,  not  the  court,  which 
is  to  define  the  crime  and  ordain  its  punishment.  It  would  be  dangerous, 
indeed,  to  carry  the  principle,  'that  a  case  which  is  within  the  reason  or  mis- 
chief of  a  statute,  is  within  its  provisions,'  so  far  as  to  punish  a  crime  not  enu- 
merated in  the  statute,  because  it  is  of  equal  atrocity  or  kindred  character 
with  those  which  are  enumerated."  See  5  Wheat.  95.  96.  Acccordingly, 
it  is  said,  that  a  doubt  relative  to  the  construction  of  a  statute,  or  respecting 
the  intent  of  the  legislature,  ought  to  be  as  eff'ectual  in  favor  of  a  prisoner, 
as  the  most  thorough  conviction :  per  Johnson  J.  3  Wheaton,  637. 

The  law  of  costs  was,  by  the  common  law,  interpreted  strictly.  6  Bac. 
390.  But,  by  our  law,  (1  R.  C.  ch.  128.  §  31,)  it  is  expressly  provided  that 
the  laws  of  costs  shall  not  be  interpreted  as  penal  laws. 

Yet  statutes  against  frauds  are  to  be  liberally  expounded.  So  those  a- 
gainst  waste  ;  6  Bac.  391 ;  and  this,  I  presume,  on  the  ground  that  they  are 
really  remedial  statutes,  being  intended  for  the  relief  of  an  injured  party. 
On  a  like  ground,  where  a  statute  gives  cumulative  damages,  it  is  to  be  con- 
Btrued  as  a  remedial  act.  2  T.  R.  154.  "  This  may  seem  a  contradiction 
to  the  last  rule  ;  most  statutes  against  frauds  being  in  their  consequences 
penal.  But  this  difference  is  here  to  be  taken :  where  the  statute  acts  upon 
the  offender,  and  inflicts  a  penalty,  as  the  pillory  or  a  fine,  it  is  then  to  be 
taken  strictly ;  but  when  the  statutes  act  upon  the  offence,  by  setting  aside 
the  fraudulent  transaction,  here  it  is  to  be  construed  liberally."  And,  indeed, 
the  principle  is  carried  so  far,  that  the  same  words  in  a  statute  may  be  con- 
strued literally  or  strictly,  according  to  the  nature  of  the  lis  contestata.— 
1  Mun.  203.     See  Talbot's  Cases,  144.     2  Black.  Rep.  1226. 

VIII.  The  rule  of  the  common  law,  by  which  a  statute  that  has  been 
repealed  by  another  is  revived  by  the  repeal  of  that  other,  is  abrogated  by  our 
law,  which  declares  that,  in  such  case,  the  former  law  shall  not  be  revived 

"For  the  meauine  and  qualifications  of  this  principle,  See  5  Ran;  359,  360 
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but  by  express  words  to  that  effect.  1  R.  C.  ch.  41.  I  am  not  aware  of 
any  adjudication  under  this  act,  upon  the  effect  of  the  repeal  of  a  statute 
which  altered  the  common  law.  If  it  should  be  decided  that  the  common 
law  was  thereby  revived,  a  second  question  would  then  arise,  "whether,  by 
the  repeal  of  the  British  statutes  anterior  to  the  settlement  of  the  colony, 
the  common  law,  as  altered  by  those  statutes,  is  revived?"  Perhaps  not, 
for  that  common  law  never  was  law  in  Virginia. 

If  a  statute  repeal  another  statute,  and  substantially  enacts  other  provisions 
on  the  same  subject  to  continue  only  till  a  certain  time,  the  prior  law  does 
not  revive  after  the  latter  statute  is  spent,  unless  such  intent  is  expressed. 
3  East.  205. 

If  a  statute  expires  and  is  revived  by  another  statute,  the  law  derives  its 
force  (it  is  said)  from  the  first ;  4  T.  R.  109  ;  though  not,  I  presume,  so  as 
to  have  a  retroactive  operation. 

If  a  statute  prohibit  certain  contracts,  and  is  afterwards  repealed,  contracts 
made  while  it  subsisted  are  void,  notwithstanding  the  repeal.     1  H.  B.  65. 

If  there  are  two  affirmative  statutes  which  do  not  conflict  necessarily,  but 
may  be  so  construed  as  that  both  may  stand,  they  shall  be  so  construed  ;  for 
repeals  by  implication  are  not  favored.  2  Wash.  299. 

IX.  "Legislative  acts  derogatory  from  the  power  of  subsequent  legisla- 
tures, are  so  far  void.  Because  the  legislature,  being  in  truth  the  sovereign 
power,  is  always  of  absolute  authority  :  it  acknowledges  no  superior  upon 
earth,  which  the  prior  legislature  must  have  been,  if  its  ordinances  could 
bind  a  subsequent  parliament.  And  upon  the  same  principle,  Cicero,  in 
his  letters  to  Atticus,  treats  with  a  proper  contempt  these  restraining  claus- 
es, which  endeavor  to  tie  up  the  hands  of  succeeding  legislatures.  "  When 
you  repeal  the  law  itself,"  says  he,  "  you  at  the  same  time  repeal  the  pro- 
hibitory clause  which  guards  against  such  repeal."  See  a  letter  of  Mr.  Jef- 
ferson to  S.  KerchevaJ,  Enquirer,  1829.  See  also  the  preamble  to  the  act 
securing  religious  freedom.     I  R.  C.  ch.  31. 

X.  Notwithstanding  what  is  advanced  by  Mr.  Blackstone  and  Mr.  Chris- 
tian, I  consider  it  reasonable,  that  if  a  statute  be  repugnant,  or  impossible 
to  be  performed,  the  common  law  shall  control  it  and  adjudge  it  to  be  void  ; 
but  the  judges  will  not  hold  a  statute  to  be  void  unless  it  be  clearly  contra- 
ry to  natural  reason,  for  they  will  strain  hard  rather  than  hold  a  statute  to 
be  void.  See  8  Co.  Rep.  118.  a.  2  Inst.  527.  Finch,  74.  Hob.  87.  10 
Mod.  115.  11  Co.  63.  Bac.  Abr.  Statute  A.  1  Kent's  Com.  419,  420. 
And  indeed,  though,  if  a  statute  be  obviously  subversive  of  the  principles  of 
common  right  and  reason,  it  would  probably  be  considered  as  beyond  the 
limits  of  legislative  power;  (6  Cranch,  135,  136.  6  Ran.  245;)  yet  this  is 
so  delicate  an  assumption  of  power  by  the  judiciary,  that  it  ought  not  to  be 
exercised  without  the  greatest  caution  and  moderation. 

Such  are  some  of  the  most  prominent  principles  which  prevail  in  the 
construction  of  statutes,  over  and  above  which,  says  Mr.  Blackstone,  equi- 
ty is  also  frequently  called  in  to  assist,  to  moderate,  and  explain  them.  Not- 
withstanding this,  and  although  there  is  perhaps  some  obscurity  in  the  phra- 
seology of  the  judges  >upon  this  subject,  the  student  must  not  infer  that  the 
rules  of  construction  of  statutes,  in  courts  of  law  and  courts  of  equity,  dif- 
fer from  each  other ;  "  it  is  the  duty  of  every  court  of  justice,  whether  of  law 
or  of  equity,  to  consult  the  intention  of  the  legislature.  Nor  does  it  any 
where  appear,"  says  a  judicious  author,  "  that,  in  the  discharge  of  this  duty, 
courts  of  equity  are  invested  with  a  larger  or  more  liberal  discretion  than  courts 
of  law."  1  Fonb.  22,  note  h.  We  are  told,  indeed,  from  the  bench,  that  though 
a  court  of  equity  will  not  differ  from  the  courts  of  law  in  the  exposition  ot 
statutes,  it  nevertheless  often  varies  in  the  remedies  given  and  in  the  man- 
ner of  applying   them.     Per  Lord  Talbott,  in  Bonsanquet  vs.  Dashwood^ 
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Forester,  39,  40.  As  where  a  person  files  a  bill  in  equity  on  the  ground  of 
usury,  praying  that  the  usurer  may  be  compelled  to  give  up  his  bond,  wliich 
the  law  declares  to  be  void;  yet  a  court  of  equity  will  not  compel  him,  unless 
the  obligor  will  pay  up  what  is  justly  dun  of  principal  and  interest;  so  that, 
although  the  bond  is  void  at  law,  it  would  seem  that  the  debt  is  still  consi- 
dered as  existing  in  equity.  So  it  is  said  that  equity  will  not  allow  a  statute, 
made  for  the  prevention  of  frauds,  to  be  converted  into  an  instrument  of 
fraud  ;  and,  therefore,  thougli  the  law  >>=ays  that  no  contract  for  the  sale  of 
land  shall  be  valid  if  it  be  not  in  writing,  signed  by  the  ])arty  sought  to  be 
charged  ;  yet,  where  the  money  has  been  paid  and  the  possession  delivered, 
and  the  agreement  carried  into  execution,  a  court  of  equity  will  enforce  it. 
So  the  statute  of  limitations  declares,  that  if  a  claim  be  not  sued  for  within 
a  certain  number  of  years,  it  shall  be  barred  ;  yet  the  courts  of  equity  say 
that  that  statute  shall  not  run  against  a  trust  or  protect  a  fraud,  although  the 
statute  makes  no  such  exception.  Yet,  although  these  are  acknowledged 
and  indisputable  principles,  and  seem  in  irreconcilable  conflict  with  the 
general  principle  that  statutes  are  construed  alike,  and  are  equally  bind- 
ing in  all  courts  of  justice,  whether  of  law  or  equity,  I  will  venture  upon 
these  positions : 

That  the  generalrule  is  as  above  stated  ;  and  that  the  binding  authority  and 
exposition  of  all  statutes  at  this  time  is  the  same  in  all  courts  except  in  a  few 
cases,  where,  in  times  when  the  courts  were  little  scrupulous  in  their  obe- 
dience to  acts  of  parliament,  they  have  established  a  different  principle  ;— 

That  the  cases  of  the  statute  of  frauds,  of  the  statute  of  usury,  of  the  sta- 
tute of  limitations,  t>nd  of  the  statute  for  registry  of  deeds,  and  perhaps  a  few 
others,  are  exceptions  growing  out  of  adjudications  under  British  statutes 
analogous  to  our  own.  These  decisions,  springing  fioni  too  great  inde- 
pendence of  the  legislative  power  which  prevailed  in  the  monarchy  of  En- 
gland, having  acquired  the  sanction  of  authority,  are  yet  adhered  to  from 
the  principle  "stare  decisis."  There  is,  indeed,  another  reason  for  such  ad- 
herence by  us.  Some  of  those  statutes  had  received  the  construction  above 
stated  in  the  British  courts  before  their  enaction  into  our  code  ;  and,  upon  a 
common  principle  of  construction  as  a  known  statute,  was  re-enacted  in  terms, 
the  known  interpretation  was  presumed  to  be  adopted  by  the  legislature. 
This  reason,  indeed,  may  be  considered  as  applying  to  all  the  statutes  above 
mentioned,  since  they  have  been  enacted  and  re-enacted  without  any  at- 
tempt to  correct  or  control  the  equitable  construction.  But,  as  to  all  other 
cases,  the  general  rule  above  laid  down  may  be  safely  affirmed  ;  nor  is  there 
any  reason  to  suppose  that  a  court  of  equity,  any  more  than  a  court  of  law, 
would  at  this  day  attempt  to  set  at  nought  the  provisions  of  an  act  of  assem- 
bly, or  to  explain  it  away  by  means  similar  to  those  which  have  made  the 
statutes  of  frauds  and  of  limitations  little  else  than  a  dead  letter  in  many 
cases. 


CHAPTER  III. 

OF  THE  COMMON  LAW. 

We  proceed  next  to  the  consideration  of  the  lexnon  scripta,  the  unwrit- 
ten or  common  law  of  Virginia.  This  is  but  the  common  law  of  England, 
except  so  far  as  the  same  is  inapplicable  to  our  situation,  or  has  been  modi- 
fied either  by  the  revolution,  by  our  institutions,  or  by  acts  of  assembly.  It 
becomes,  therefore,  necessary  to  give  some  account  of  this  common  law  of 
England,  which  serves  as  the  substralwin  of  our  own  system  of  jurisprudence. 
This  account  shall  be  taken  from  the  lucid  exposition  of  Mr.  Blackstone. 
He  says 
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"  The  lexnon  scripta,  or  unwritten  law,  includes  not  only  general  customs, 
or  the  common  law  properly  so  called  ;  but  also  the  particular  customs  of 
certain  parts  of  tlie  kingdom  ;  and,  likewise,  ihoso  particular  laws  that  are 
by  custom  observed  only  in  certain  courts  and  jurisdictions. 

"  When  I  c:i!!  these  parts  of  our  law  leges  non  scriptce,  I  would  not  be  un- 
derstood as  if  all  those  laws  were  at  present  merely  oral,  or  communicated 
from  the  former  ages  to  the  present  solely  by  word  of  mouth.  It  is  true  in- 
deed, that,  in  the  profound  ignorance  of  letters  which  formerly  overspread 
the  whole  western  world,  all  laws  were  entirely  traditional ;  for  this  plain 
reason,  because  the  nations  among  which  they  prevailed  had  but  little  idea 
of  writing.  Thus  the  British  as  well  as  the  Gallic  Druids  committed  all 
their  laws  as  well  as  learning  to  m.emory  ;  and  it  is  said  of  the  j)riniitive 
Saxons  here,  as  well  as  their  brethren  on  the  continent,  that  leges  sola  me- 
moria  et  usu  retinebant.  But  with  us,  at  present,  the  monuments  and  evi- 
dences of  our  legal  customs  are  contained  in  the  records  of  the  several  courts 
of  justice,  in  books  of  reports  and  judicial  decisions,  and  in  the  treatises  of 
learned  sages  of  the  profession,  preserved  and  handed  down  to  us  from  the 
times  of  highest  antiquity.  However,  I  therefore  style  these  parts  of  our 
law  leges  non  scripta,  because  their  original  institution  and  authority  are  not 
set  down  in  writing,  as  acts  of  parliament  are,  but  they  receive  their  bind- 
ing power,  and  the  force  of  laws,  by  long  and  immemorial  usage,  and  by 
their  universal  reception  throughout  the  kingdom.  In  like  manner  as  Au- 
lus  Gellius  defines  the  jus  non  scriptam  to  be  that  which  is  '  tacito  et  illiter- 
ato  hominwn  consensu  et  moribus  expressum.' 

"  Our  ancient  lawyers,  and  particularly  Fortescue,  insist,  with  abundance 
of  warmth,  that  these  customs  are  as  old  as  the  primitive  Britons  ;  and  con- 
tinued down,  through  the  several  mutations  of  government  and  inhabitants, 
to  the  present  time,  unchanged  and  unadulterated.  This  may  be  the  case 
as  to  some  ;  but  in  general,  as  Mr.  Selden  in  his  notes  observes,  this  asser- 
tion must  be  understood  with  many  grains  of  allowance,  and  ought  only  to 
signify,  as  the  truth  seems  to  be,  that  there  never  was  any  formal  exchange 
of  one  system  of  laws  for  another ;  though,  doubtless,  by  the  intermixture 
of  adventitious  nations,  the  Romans,  the  Picts,  the  Saxons,  the  Danes,  and 
the  Normans,  they  must  have  insensibly  introduced  and  incorporated  many 
of  their  own  customs  with  those  that  were  before  established  ;  thereby,  in 
all  probability,  improving  the  texture  and  wisdom  of  the  whole  by  the  accu- 
mulated wisdom  of  divers  particular  countries.  Our  laws,  saith  Lord  Ba- 
con, are  mixed  as  our  language  ;  and  as  our  language  is  so  much  the  rich- 
er, the  laws  are  the  more  complete. 

"  And,  indeed,  our  antiquaries  and  early  historians  do  all  positively  assure 
us  that  our  body  of  laws  is  of  this  compounded  nature.  For  they  tell  us, 
that  in  the  time  of  Alfred,  the  local  customs  of  the  several  provinces  of  the 
kingdom  were  grown  so  various,  that  he  found  it  expedient  to  compile  his 
dome-book,  or  liber  jiidicialis,  for  the  general  use  of  the  whole  kingdom. 
This  book  is  said  to  have  been  extant  so  late  as  the  reign  of  king  Edward 
the  Fourth,  but  is  now  unfortunately  lost.  It  contained,  we  may  probably 
suppose,  the  principal  maxims  of  the  common  law,  the  penalties  for  misdc- 
mesnors,  and  the  forms  of  judicial  proceedings." 

Similar  compilations  are  said  to  have  been  afterwards  made  by  Edward 
the  Confessor  and  his  grandfather  king  Edgar.  The  digest  of  the  former 
was  generally  called  lex  Anglia,  and  sometimes  lex  terra,  and  now  bears 
the  distinctive  appellation  of  the  common  law.  Its  origin  is  said  by  Sir  Mat- 
thew Hale  to  be  as  undiscoverable  as  the  head  of  the  Nile.     Hist.  C  L.  55, 

"  Both  these  undertakingsof  king  Edgar  and  Edward  the  Confessor,  seem 
to  have  been  no  more  than  a  new  edition,  or  fresh  promulgation  of  Alfred's 
code  or  dome-book,  with  such  additions  and  improvements  as  the  experi- 
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ence  of  a  century  and  a  half  had  suggested.  For  Alfred  is  generally  styled, 
by  the  same  historians,  the  Icguvn  Angticanarnm  conditor,  as  Edward  the  Con- 
fessor is  the  restitutor.  These,  however,  arc  the  laws  which  our  historians 
so  often  mention  under  the  name  of  the  laws  of  Edward  the  Confessor; 
which  our  ancestors  strug^Med  so  hardly  to  mnintain,  under  the  first  princes 
of  the  Norman  line,  and  which  subsc(iucnt  princes  so  frequently  promised  to 
keep  and  restore,  as  the  most  jiopular  act  they  could  do,  when  pressed  by 
foreign  emergencies  or  domestic  discontents.  These  are  the  laws  that  so 
vigorously  withstood  the  repeated  attacks  of  the  civil  law — which  establish- 
ed in  the  twelfth  century  a  new  Roman  empire  over  most  of  the  states  of 
the  continent;  states  that  have  lost,  and^pcrhaps  upon  that  account,  their 
political  liberties;  while  the  free  constitution  of  England,  perhaps  upon  the 
same  account,  has  been  rather  improved  than  debased.  These,  in  short, 
are  the  laws  which  gave  rise  and  original  to  that  collection  of  maxims  and 
customs  which  is  now  known  by  the  name  of  the  common  law  :  a  name 
either  given  to  it  in  contradistinction  to  other  laws,  as  the  statute  law,  the 
civil  law,  the  law  merchant,  and  the  like  ;  or,  more  probably,  as  a  law  com- 
mon to  all  the  realm,  the  jus  commune  or  folcright  mentioned  by  king  Ed- 
ward the  elder,  after  the  abolition  of  the  several  provincial  customs  and  par- 
ticular laws  before  mentioned. 

"  But  though  this  is  the.  most  likely  foundation  of  this  collection  of  niax- 
ims  and  customs,  yet  the  maxims  and  customs  so  collected  are  of  higher 
antiquity  than  memory  or  history  can  reach  :  nothing  being  more  difficult 
than  to  ascertain  the  precise  beginning  and  first  spring  of  an  ancient  and 
long-established  custom.  Whence  it  is,  that  in  our  law  the  goodness  of  a 
custom  depends  upon  its  having  been  used  time  out  of  mind  ;  or,  in  the  so- 
lemnity of  our  legal  phrase,  time  whereof  the  memory  of  man  runneth  not 
to  the  contrary.  This  it  is  that  gives  it  its  weight  and  authority  :  and  of 
this  nature  are  the  maxims  and  customs  which  compose  the  common  law  or 
lex  non  scripta  of  this  kingdom. 

"  This  unwritten  or  common  law  is  properly  distinguishable  into  three 
kinds:  1.  General  customs  ;  which  are  the  universal  rule  of  the  whole  king- 
dom, and  form  the  common  law  in  its  stricter  and  more  usual  signification. 
2.  Particular  customs ;  which,  for  the  most  part,  affect  only  the  inhabitants 
of  particular  districts.  3.  Certain  particular  laws  ;  which  by  custom  are 
adopted  and  used  by  some  particular  courts  of  pretty  general  and  extensive 
jurisdiction. 

"  1.  As  to  general  customs,  or  the  common  law,  properly  so  called;  this  is 
that  law  by  which  proceedings  and  determinations  in  the  king's  ordinary 
courts  of  justice  are  guided  and  directed.  This,  for  the  most  part,  settles  the 
course  in  which  lands  descend  by  inheritance ;  the  manner  and  form  of 
acquiring  and  transferring  property  ;  the  solemnities  and  obligation  of  con- 
tracts; the  rules  of  expounding  wills,  deeds,  and  acts  of  parliament;  the 
respective  remedies  of  civil  injuries  ;  the  several  species  of  temporal  offen- 
ces, with  the  manner  and  degree  of  punishment ;  and  an  infinite  number 
of  minuter  particulars,  which  diffuse  themselves  as  extensively  as  the  ordi- 
nary distribution  of  common  justice  requires.  Thus,  for  example,  that  there 
shall  be  four  superior  courts  of  record,  the  chancery,  the  king's  bench,  the 
common  pleas,  and  the  exchequer  ; — that  the  eldest  son  alone  is  heir  to  his 
ancestor  ; — that  property  may  be  acquired  and  transferred  by  writing; — that 
a  deed  is  of  no  validity  unless  sealed  and  delivered ; — that  wills  shall  be 
construed  more  favorably,  and  deeds  more  strictly ; — that  money  lent  upon 
bond  is  recoverable  by  action  of  debt; — that  breaking  the'public  peace  is  an 
offence,  and  punishable  by  fine  and  imprisonment:  all  these  are  doctrines 
that  are  not  set  down  in  any  written  statute  or  ordinance,  but  depend  merely 
upon  immemorial  usage,  that  is,  upon  common  law  for  their  support. 
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"But  here  a  very  natural  and  very  material  question  arises:  how  are 
these  customs  or  maxims  to  be  known,  and  by  whom  is  their  validity  to  be 
determined  ?  The  answer  is,  by  the  judges  in  the  several  courts  of  justice. 
They  are  the  depositories  of  the  laws,  the  living  oracles,  who  must  decide 
in  all  cases  of  doubt,  and  who  are  bound  by  an  oath  to  decide  accordino-  to 
the  law  of  the  land.  Their  knowledge  of  that  law  is  derived  from  expe- 
rience and  study;  from  the  '  viginti  annGrum  lucubrationes,'  which  Fortescue 
mentions;  and  from  being  long  personally  accustomed  to  the  judicial  de- 
,cisions  of  their  predecessors.  And,  indeed,  these  judicial  decisions  are  the 
principal  and  most  authoritative  evidence  that  can  be  given  of  the  existence 
of  such  a  custom  as  shall  form  a  part  of  the  common  law.  The  judgment 
itself,  and  all  the  proceedings  previous  thereto,  are  carefully  registered  and 
preserved,  under  the  name  oi'  records,  in  public  repositories  set  apart  for  that 
particular  purpose;  and  to  them  frequent  recourse  is  had,  when  any  critical 
question  arises,  in  the  determination  of  which  former  precedents  may  give 
light  or  assistance.  And,  therefore,  even  so  early  as  the  conquest,  we  find 
the  '  prcBterilorum  memoria  eventormn'  reckoned  up  as  one  of  the  chief  qual- 
ifications of  those,  who  were  held  to  be  '  legibus  patrice  optime  inslituti.' 
For"  it  is  an  established  rule  to  abide  by  former  precedents,  where  the  same 
points  come  again  in  litigation  ;  as  well  to  keep  the  scale  of  justice  even 
and  steady,  and  not  liable  to  waver  with  every  new  judge's  opinion  ;  as, 
also,  because  the  law  in  that  case  being  solemnly  declared  and  determined^ 
what  before  was  uncertain,  and  perhaps  indifferent,  is  now  become  a  per- 
manent rule,  which  it  is  not  in  the  breast  of  any  subsequent  judge  to  alter 
or  vary  from,  according  to  his  private  sentiments:  he  being  sworn  to  deter- 
mine, not  according  to  his  own  private  judgment,  but  according  to  the 
known  laws  and  customs  of  the  land  ;  not  delegated  to  pronounce  a  new 
law,  but  to  maintain  and  expound  the  old  one.*  Yet  this  rule  admits  of 
exception,  where  the  former  determination  is  most  evidently  contrary  to  rea- 
son ;  much  more  if  it  be  clearly  contrary  to  the  divine  law.  But  even  in 
such  cases  the  subsequent  judges  do  not  pretend  to  make  a  new  law,  but  to 
vindicate  the  old  one  from  misrepresentation.  For  if  it  be  found  that  the 
former  decision  is  manifestly  absurd  and  unjust,!  it  is  declared,  not  that  such 
a  sentence  was  bad  law,  but  that  it  was  not  law;  that  is,  that  it  is  not  the 
established  custom  of  the  realm,  as  has  been  erroneously  determined.  And 
hence  it  is  that  our  lawyers  are  with  justice  so  copious  in  their  encomiums 

*The  judges  frequently  observe,  tliat  if  the  question  of  law  were  res  Integra,  tiie^-  could  decide 
otherwise;  but  consider  themselves  bound  l)y  the  prior  decision.    (See  Jones  v.  I^erne,  2  VVils,  87.) 

Lord  Chiel  Justice  Pratt,  (afterwards  Lord  Ciunbdeu,)  in  ihecase  of  Hindson  and  Kersey,  4  iiurn's 
Ecc.  Law,  104,in  discus:^ing  the  question  of  the  degree  of  interest  which  ought  to  difquahfy  a  person 
from  beinga  witness,  observes,  thatas  it  is  impossible  to  define  the  quantity  of  interest  th'itshall  iiave 
no  influence  on  the  minds  of  men,  it  is  better  to  leave  the  rule  (that  interest  is  ground  of  inconipe- 
tency)  inflexible,  than  pfrmit  it  to  be  bent  by  the  discretion  of  the  judge. 

Upon  this  discretionary  powoi,  it  was  observed  by  Lord  Manstield,  that  a  discretion,  when  applied 
to  a  court  of  Justice,  means  sound  discretion  guided  bylaw.  It  must  be  governed  bv  rule,  not  by 
humour;  it  must  not  be  arbitrary,  vague,  and  lanciful;  but  legal  and  regular.  Rex.  v. Willis,  4  Burr. 
2.5:39:  and  again  per  Lord  Kenyon,  "  J'he  discretion  to  be  exercised  by  a  court  or  a  judge  is  not  a  wild 
but  a  sound  discretion,  and  to  be  confined  within  those  limits,  within  which  an  lionest  man,  compe- 
tent to  discharge  the  duties  of  his  office,  ought  to  confine  himself."  Wilson  v.  Kastall.  4  Tei  in. 
Rep.  737.— Chilty. 

jA  single  decision  is  rarely  taken  to  express  the  law  upon  any  subject  whatever,  and  therefore  the 
learned  commentator  may  be  right  in  saying,  that  if  "a  former  decision"  is  manifestly  absurd  or 
unjust,  it  is  declared  that  such  sentence  was  not  law.  But  it  must  be  understood  tliat  it  is  not  its 
absurdity  or  injustice  alone,  which  renders  it  not  law;  but  the  fact  of  its  wanting  the  corroboration 
ot  repeated  decisions.  Wliere  the  same  determination  has  been  reiterated  upon  successive  occa- 
sions, it  has  acquired  the  lorce  of  law,  though  it  may  be  absurd  or  unjust.  Nor  can  it  be  abrogated 
by  any  authority  less  than  the  legislature.  Lord  Coke  has  certainly  laid  it  down,  thai,  arguineiilnm 
ab  iriconveiiienti  pltiriinum  valet  in  lege;  because  nihil  quod  est  inconveniens  est  licitiim.  'J'o  this 
Mr.  Hargrave  has  well  replied,  that  "  arguments  from  inconvenience  ceiiainly  deserve  the  gieatest 
attention,  and  where  the  weight  of  other  reasoning  is  nearly  on  an  equipoise,  ought  to  turn  the  scale. 
But  if  the  rule  of  laiv  is  plain  and  explicit,  it  is  vtiin  to  insist  upon  inconveniences  ;  nor  can  it  lie  true 
that  nothing  which  is  inconvenient  is  lawful,  for  that  supposes  in  those  who  make  laws  a  perfeciiou 
which  the.  most  exalted  Human  wisdom  is  incapable  of  attaining,  and  would  be  an  invincible  argu- 
ment .igainst  ever  changing  the  law."  Hare.  Co.  Litt.  66.;  See  also  Beard  y.  Webb,  2,  Bos.  and 
Pul.  109.— /6j^ 
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on  the  reason  of  the  common  law;  that  they  tell  us  that  the  law  is  the  per- 
fection of  reason,  that  it  always  intends  to  conform  thereto,  and  that  what 
is  not  reason  is  not  law.  Not  that  the  particular  reason  of  every  rule  in  the 
law  can  at  this  distance  of  time  be  always  precisely  assigned  ;  but  it  is  suf- 
ficient that  there  bo  nothing  in  the  rule  flatly  contradictory  to  reason,  and 
then  the  law  will  presume  it  to  be  well  founded.  And  it  hath  been  an  an- 
cient observation  in  the  laws  of  England,  that  whenever  a  standing  rule  of 
law,  of  which  the  reason  perhaps  could  not  be  remembered  or  discerned, 
hath  been  wantonly  brokciu  in  upon  by  statutes  or  new  resolutions,  the  wis-^ 
<lom  of  the  rule  hath  in  the  end  appeared  from  the  inconveniences  that  have 
followed  the  innovation. 

"The  doctrine  of  the  law,  then,  is  this;  that  precedents  and  rules  must 
be  followed,  unless  flatly  absurd  or  unjust;  for,  though  their  reason  be  not 
obvious  at  first  view,  yet  we  must  owe  such  a  deference  to  former  times  as 
not  to  suppose  that  they  acted  wholly  without  consideration.  To  illustrate 
this  doctrine  by  examples.  It  has  been  determined,  time  out  of  mind,  that 
a  brother  of  the  half  l)lood,  shall  never  succeed  as  heir  to  the  estate  of  his 
half  brother,  but  it  shall  rather  escheat  to  the  Uing,  or  other  superior  lord. 
Now,  this  is  a  positive  law,  fixed  and  established  by  custom,  which  custom 
is  evidenced  by  judicial  decisions  ;  and,  therefore,  can  never  be  departed  from 
by  any  modern  judge  without  a  breach  of  his  oath,  and  the  law.  For  here- 
in there  is  nothing  repugnant  to  natural  justice  ;  though  the  artificial  reason 
of  it,  drawn  from  the  feudal  law.  may  not  be  quite  obvious  to  every  body. 
And,  therefore,  though  a  modern  judge,  on  account  of  a  supposed  hardship 
upon  the  half  brother,  might  wish  it  had  been  otherwise  settled,  yet  it  is  not 
in  his  power  to  alter  it.  But  if  any  court  were  now  to  determine,  that  an 
elder  brother  of  the  half  blood  might  enter  upon  and  seize  any  lands  that 
were  purchased  by  his  younger  brother,  no  subsequent  judges  would  scruple 
to  declare  that  such  prior  determination  was  unjust,  was  unreasonable,  and, 
therefore,  was  7iot  law.  So  that  the  law  and  the  opinion  of  the  judge,  are 
not  always  convertible  terms,  or  one  and  the  same  thing;  since  it  some- 
times may  happen  that  the  judge  may  mistake  the  law.  Upon  the  whole, 
however,  we  may  take  it  as  a  general  rule,  '  that  the  decisions  of  courts  of 
justice  are  the  evidence  of  what  is  common  law;'  in  the  same  manner  as  in 
the  civil  law,  what  the  emperor  had  once  determined  was  to  serve  for  a  guide 
for  the  future. 

"  The  decisions,  therefore,  of  courts  are  held  in  the  highest  regard,  and  are 
not  only  preserved  as  authentic  records  in  the  treasuries  of  the  several  courts, 
but  are  handed  out  to  public  view  in  the  numerous  volumes  o^  reports  which 
furnish  the  lawyer's  library.  These  reports  are  histories  of  the  several  ca- 
ses, with  a  short  summary  of  the  proceedings  which  are  preserved  at  large 
in  the  record  ;  the  arguments  on  both  sides,  and  the  reasons  the  court  gave 
for  its  judgment;  taken  down  in  short  notes  by  persons  present  at  the  de- 
termination. And  these  serve  as  indexes  to,  and  also  to  explain,  tlie  records  ; 
which,  always,  in  matters  of  consequence  and  nicety,  the  judges  direct  to 
be  searched.  The  reports  are  extant  in  a  regular  series  from  the  reign  of  king 
Edward  the  Second,  inclusive  ;  and  from  his  time  to  that  of  Henry  the 
Eighth,  were  taken  by  the  protb'^iiotaries  or  chief  scribes  of  the  court,  at 
the  expense  of  the  crown,  and  published  annually,  whence  they  are  known 
under  the  denomination  of  the  year-books.  And  it  is  much  to  be  wished 
that  this  beneficial  custom  hnd,  under  proper  regulations,  been  continued  to 
this  day  :  for,  though  king  James  the  First,  at  th-  instance  of  Lord  Bacon, 
appointed  two  reporters,  with  a  handsome  stipend  for  this  purpose,  yet  that 
wise  institution  was  soon  neglected  ;  and  from  the  reign  of  Henry  the  Eighth 
to  the  present  time,  this  task  has  been  executed  by  many  private  and  con- 
temporary hands  ;  who,  sometimes  through  haste  and  inaccuracy,  sometimes 
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through  mistake  and  want  of  skill,  have  published  very  crude  and  imper- 
fect (perhaps  contradictory)  accounts  of  one  and  the  same  determination. 
Some  of  the  most  valuable  of  the  ancient  reports  are  those  published  by 
Lord  Chief  Justice  Coke,  a  man  of  infinite  learning  in  his  profession,  though 
not  a  little  infected  with  the  pedantry  and  quaintness  of  the  times  he  lived 
in,  which  appear  strongly  in  all  his  works.  However,  his  writings  are  so 
highly  esteemed,  that  they  are  generally  cited  without  the  author's  name. 

"  Besides  these  reporters,  there  are  also  other  authors,  to  whom  great  ve- 
neration and  respect  is  paid  by  the  students  of  the  common  law.  Such  are 
Glanvil  and  Bracton,  Britton  and  Fleta,  Hengham  and  Littleton,  Statham, 
Brooke,  Fitzherbert,  and  Staundforde,  with  some  others  of  ancient  date, 
whose  treatises  are  cited  as  authority,  and  are  evidence  that  cases  have  for- 
merly happened,  in  which  such  and  such  points  were  determined,  which  are 
now  become  settled  and  first  principles.  One  of  the  last  of  these  methodi- 
cal writers  in  point  of  time,  whose  works  are  of  any  intrinsic  authority  in 
the  courts  of  justice,  and  do  not  entirely  depend  on  the  strength  of  their  quo- 
tations from  older  authors,  is  the  same  learned  judge  we  have  just  mentioned, 
Sir  Edward  Coke,  who  hath  written  four  volumes  of  institutes,  as  he  is  pleas- 
ed to  call  them,  though  they  have  little  of  the  institutional  method  to  war- 
rant such  a  title.  The  first  volume  is  a  very  extensive  comment  upon  a  lit- 
tle excellent  treatise  of  tenures,  compiled  by  Judge  Littleton  in  the  reign 
of  Edward  the  Fourth.  This  comment  is  a  rich  mine  of  valuable  common 
law  learning,  collected  and  heaped  together  from  the  ancient  reports  and 
year-books,  but  greatly  defective  in  method.  The  second  volume  is  a  com- 
ment upon  many  old  acts  of  parliament,  without  any  systematical  order ; 
the  third,  a  more  methodical  treatise  of  the  pleas  of  the  crown  ;  and  the 
fourth,  an  account  of  the  several  species  of  courts. 

"  And  thus  much  for  the  first  ground  and  chief  corner  stone  of  the  laws  of 
England,  which  is  general  immemorial  custom  or  common  law,  from  time  to 
time  declared  in  the  decisions  of  the  courts  of  justice  ;  which  decisions  are 
preserved  among  our  public  records,  explained  in  our  reports,  and  digested 
for  general  use  in  the  authoritative  writings  of  the  venerable  sages  of  the  law." 

To  this  account  of  the  origin  of  the  common  law  by  Mr.  Blackstone,  it 
may  not  be  improper  to  add,  that  it  has  been  suggested,  with  great  appa- 
rent probability,  that  the  common  law,  generally  speaking,  is  nothing  else 
but  statutes  worn  out  by  time.  Hale's  Hist.  C.  L.  66.  2  Wilson's  Rep.  348, 
350.  The  idea  seems,  indeed,  not  to  have  received  the  unqualified  assent 
of  a  former  editor  of  the  commentaries.  See  1  Tuck.  Black.  53.  n.  10.  Yet, 
upon  reflection,  we  cannot,  I  think,  but  admit  its  perfect  correctness.  Can 
we  believe  there  was  no  law  enacted  during  the  time  of  Alfred,  who  ordain- 
ed that  the  parliament  or  general  council  should  meet  twice  in  the  year  or 
oftener;  or  of  his  successors,  who  pursued  this  system;  or  of  William  the 
Conqueror  and  his  Norman  line,  notwithstanding  the  evidences  afforded  of 
the  existence  of  parliaments  among  them?  See  1  B.  C.  147,  148.  And  if 
laws  were  then  passed,  what  is  more  natural  than  the  opinion  that  a  great 
part  of  the  unwritten  law  is  founded  upon  the  memory  of  some  positive  sta- 
tute >  It  is  difficult  to  conceive  otherwise  of  this  subject ;  for  we  cannot  well 
imagine  the  existence  of  any  thing  approaching  to  regular  government,  with- 
out a  law  or  rule  of  government  for  the  people  :  and  this  law,  whether  pro- 
mulgated by  an  autocrat  or  a  parliament,  is  equally  legislative  or  statutory  i» 
its  character,  provided  it  be  the  command  of  what  is  de  facto  the  supreme 
authority  in  the  state. 

II.  The  second  branch  of  the  unwritten  law  of  England  is  particular 
customs  affecting  only  the  inhabitants  of  particular  districts.  Those  exist- 
ing in  various  parts  of  England,  it  is  wbvious,  cannot  exist  with  us,  because 
the  custom  is  confined  to  the  particular  district  where  it  prevails.  Nor  can 
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any  such  custom  (technically  so  called)  grow  up  among  us,  since  it  is  of  the 
essence  of  every  custom  that  it  should  have  been  used  so  long  as  the  memo- 
ry of  man  runneth  not  to  the  contrary,  which  is  taken  in  the  English  law 
to  be  the  beginning  of  the  reign  of  Richard  I. ;  and  as  the  very  settlement 
of  this  colony  was  some  centuries  after  that  reign,  it  is  sufficiently  obvious 
that  no  custom  ran  with  us  possess  this  ess6ntial  ingredient. 

To  this  head,  however,  Mr.  Blackstone  also  refers  the  particular  system  of 
customs  "  used  only  among  one  set  of  the  king's  subjects,  called  the  custom 
of  merchants,  or  lex  mercatoria :  which,  however  different  from  the  general 
rules  of  the  common  law,  is  yet  engrafted  into  it,  and  made  a  part  of  it ;  be- 
ing allowed,  for  the  benefit  of  trade,  to  be  of  the  utmost  validity  in  all  com- 
mercial transactions:  for  it  is  a  maxim  of  law,  '  that  cuilibet  in  sua  arte  crc- 
dendum  est.'  The  lex  mercatoria,  or  the  custom  of  merchants,  is  indeed  a 
great  division  of  the  law  of  England,  comprehending  the  laws  relating  to 
bills  of  exchange,  mercantile  contracts,  sale,  purchase,  and  barter  of  goods, 
freight,  insurance,  &c.  But  a  custom  among  merchants  must  be  well  es- 
tablished before  it  can  be  received  as  law.  If  it  be  doubtful  in  its  nature, 
partial  in  its  acceptation,  or  repugnant  to  the  known  law,  a  jury  is  bound 
to  declare  it  invalid.  If  it  be  not  exceptionable  on  any  of  these  grounds, 
then  the  dictum  of  Mr.  Justice  Foster  may  be  cited  in  its  favor.  "  The 
custom  of  merchants,  when  established  and  settled  by  known  decisions,  is 
the  general  law  of  the  kingdom,  and  therefore  ought  not  to  be  left  to  a  jury 
after  it  has  been  already  settled  by  judicial  determinations ;  but  where  it 
is  doubtful,  it  may  be  fit  to  ascertain  from  merchants  the  facts,  but  not 
merely  their  opinions."  2  Burrow's  Kep.  12-2&,  1228.  1  Bla.  Rep.  298,  9. 
Chitty. 

III.  "  The  third  branch  of  them  are  tliose  peculiar  laws  which  by  cus- 
tom are  adopted  and  used  only  in  certain  peculiar  courts  and  jurisdic- 
tions.    And  by  these  I  understand  the  civil  and  canon  laws. 

"  It  may  seem  a  little  improper,  at  first  view,  to  rank  these  laws  under  the 
head  of  leges  nan  scriptcz,  or  unwritten  laws,  seeing  that  they  are  set  forth  by 
authority  in  their  pandects,  their  codes,  and  their  institutions  ;  their  coun- 
cils, decrees,  and  decretals;  and  enforced  by  an  immense  number  of  expo- 
sitions, decisions,  and  treatises  of  the  learned  in  both  branches  of  the  law. 
But  I  do  this,  after  the  example  of  Sir  Matthew  Hale,  because  it  is  most 
plain,  that  it  is  not  on  account  of  their  being  written  Jaws,  that  either  the 
canon  law,  or  the  civil  law,  have  any  obligation  within  this  kingdom ;  nei- 
ther do  their  force  and  efficacy  depend  upon  their  own  intrinsic  authority; 
which  is  the  case  of  our  written  laws,  or  acts  of  parliament.  They  bind 
not  the  subjects  of  England,  because  their  materials  were  collected  from 
popes  or  emperors,  were  digested  by  Justinian,  or  declared  to  be  authentic 
by  Gregory.  These  considerations  give  them  no  authority  here;  for  the 
legislature  of  England  doth  not,  nor  ever  did,  recognize  any  foreign  pow- 
er as  superior  or  equal  to  it  in  this  kingdom,  or  as  having  the  right  to  give 
law  to  any,  the  meanest  of  its  subjects.  But  all  the  strength  that  either  the 
papal  or  imperial  laws  have  obtained  in  this  realm  (or  indeed  in  any  other 
kingdom  in  Europe)  is  only  because  they  have  been  admitted  and  received 
by  immemorial  usage  and  custom  in  some  particular  cases  and  some  par- 
ticular courts;  and  then  they  form  a  branch  of  the  leges  nonscriptce,  or  cus- 
tomary laws;  or  else,  because  they  are  in  some  other  cases  introduced  by 
consent  of  parliament,  and  then  they  owe  their  validity  to  the  leges  scriptee, 
or  statute  law." 

"  By  the  civil  law,  absolutely  taken,  is  generally  understood  the  civil  or 
municipal  law  of  the  Roman  empire,  as  comprised  in  the  institutes,  the  code, 
and  the  digest  of  the  emperor  Justinian,  and  the  novel  constitutions  of  him- 
self and  some  of  hi,"  successors.     Of  which,  as  there  will  frequently  be  oc- 
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casion  to  cite  tliem,by  way  of  illustrating  our  own  laws,  it  may  not  be  amisi 
to  give  a  short  and  general  account. 

"The  Roman  law  (founded  first  upon  the  regal  constitutions  of  their 
ancient  kings,  next  upon  the  twelve  tables  of  the  decemviri,  then  upon  the 
laws  or  statutes  enacted  by  the  senate  or  people,  the  edicts  of  the  preetor, 
and  the  responsa  prudentum,  or  opinions  of  learned  lawyers,  and  lastly  upon 
the  imperial  decrees,  or  constitutions  of  successive  emperors,)  had  grown 
to  so  great  a  bulk,  or,  as  Livy  expresses  it,  '  ta7n  immensus ,  aliarum  super 
alias  acervatarwn  legum  cumulus,'  that  they  were  computed  to  be  many  cam- 
els' load  by  an  author  who  preceded  Justinian.  This  was  in  part  remedied 
by  the  collections  of  three  private  lawyers,  Gregorius,  Hermogenes,  and  Pa- 
pirius  ;  and  then  by  the  emperor  Theodosius  the  younger,  by  whose  orders 
a  code  was  compiled,  A.  D.  438,  being  a  methodical  collection  of  all  the 
imperial  constitutions  then  in  force:  Avhich  Theodosian  code  was  the  only 
book  of  civil  law  received  as  authentic  in  the  western  part  of  Europe,  till 
many  centuries  after ;  and  to  this  it  is  probable  that  the  Franks  and  Goths 
might  frequently  pay  some  regard,  in  framing  legal  constitutions  for  their 
newly-erected  kingdoms.  For  Justinian  commanded  only  in  the  eastern 
remains  of  the  empire :  and  it  was  under  his  auspices,  that  the  present  body 
of  civil  law  was  compiled  and  finished  by  Tribonian  and  other  lawyers,  about 
the  year  533. 

"  This  consists  of— 1.  The  institutes  ;  which  contain  the  elements  or  first 
principles  of  the  Roman  law  in  four  books.  2.  The  digests,  or  pandects, 
in  fifty  books,  containing  the  opinions  and  writings  of  eminent  lawyers,  di- 
gested in  a  systematical  method.  3.  A  new  code,  or  collection  of  imperi- 
al constitutions,  in  twelve  books  ;  the  lapse  of  a  whole  century  having  ren- 
dered the  former  code,  of  Theodosius,  imperfect.  4.  The  novels,  or  new 
constitutions,  posterior  in  time  to  the  other  books,  and  amounting  to  a  sup- 
plement to  the  code  ;  containing  new  decrees  of  successive  emperors,  as 
new  questions  happened  to  arise.  These  form  the  body  of  Roman  law,  or 
corpus  juris  civilis,  as  published  about  the  time  of  Justinian  ;  which,  how- 
ever, fell  soon  into  neglect  and  oblivion,  till  about  the  year  1130,  when  a 
copy  of  the  digests  was  found  at  Amalfi  in  Italy  :  which  accident,  concurring 
with  the  policy  of  the  Roman  ecclesiastics,  suddenly  gave  new  vogue  and 
authority  to  the  civil  law,  introduced  it  into  several  nations,  and  occasioned 
that  mighty  inundation  of  voluminous  comments,  with  which  this  system  of 
law,  more  than  any  other,  is  now  loaded. 

"  The  canon  law  is  a  body  of  Roman  ecclesiastical  law,  relative  to  such 
matters  as  that  church  either  has,  or  pretends  to  have,  the  proper  jurisdic- 
tion over.  This  is  compiled  from  the  opinions  of  the  ancient  Latin  fathers, 
the  decrees  of  general  councils,  and  the  decretal  epistles  and  bulls  of  the 
holy  see." 

It  seems  to  be  exceedingly  questionable  whether  the  canon  law  has  any 
authority  in  the  (Commonwealth  of  Virginia,  except  in  its  application  to  cer- 
tain ecclesiastical  cases  of  which  the  jurisdiction  is  vested  in  certain  courts. 
We  are  told  by  Mr.  Blackstone,  that  all  its  strength  in  England  is  derived 
from  its  having  been  admitted  and  received  by  immemorial  usage  and  cus- 
tom, in  some  particular  cases  and  in  some  particular  courts  of  the  kingdom. 
These  were  the  ecclesiastical  courts,  of  which  we  have  none.  Yet  the 
legislature  having  lately  invested  certain  tribunals  with  the  ecclesiastical  ju- 
risdiction in  cases  of  divorce,  it  is  presumed  the  rules  of  the  ecclesiastical 
courts  will  prevail  in  respect  to  them,  except  so  far  as  they  are  in  conflict 
with  the  general  principles  of  our  laws,  or  particular  statutory  provisions. 

The  principles  of  the  civil  law  are  interwoven  in  innumerable  instances 
with  the  common  law,  but  prevail  principally  in  the  courts  of  admiralty  and 
maritime  jurisdiction.     In  the  courts  of  equity,  too,  there  is  a  much  greater 
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approximation  to  the  principles  and  the  practice  of  the  civil  law  than  in  the 
common  law  tribunals,  which  adhere  with  no  liiMe  tenacity  to  the  original 
and  rigorous  principles  of  the  old  English  common  law. 

Having  thus  presented  to  the  student  a  succinct  view  of  the  various  laws 
which  constitute  the  written  and  unwritten  law  of  Virginia,  it  is  material  to 
observe,  that  the  laws  of  other  states  and  countries  sometimes  take  prece- 
dence of  our  own,  even  before  our  own  tribunals.*  Thus,  where  two  per- 
sons enter  into  a  mere  personal  contract  abroad,  and  a  litigation  grows  out, 
of  it,  the  lex  loci  contractus,  or  law  of  the  place  where  the  contract  was  made, 
forms  the  rule  of  decision  even  in  the  courts  of  this  commonwealth.  As 
if  I  give  my  bond  in  New- York,  whore  the  legal  rate  of  interest  is  7  per 
cent.,  and  I  am  sued  upon  it  in  Virginia,  where  G  per  cent,  is  the  highest 
rate  of  interest,  and  where  it  is  usurious  to  demand  more ;  yet  judgment 
will  be  rendered  against  me  for  the  New-York  interest ;  and  the  lex  loci 
contractus  prevails  over  the  lex  fori,  or  law  of  the  country,  where  the  suit  is 
depending.  If,  indeed,  the  contract  be  made  in  one  country,  but  with  re- 
ference to  the  law  of  another,  there  the  law  of  the  country  to  which  the 
parties  have  reference  shall  prevail ;  and  it  may  thus  happen  that  a  contract 
may  be  made  in  one  country  and  the  suit  brought  in  another,  and  yet  the 
decision  may  be  governed  by  the  laws  of  a  third.  In  the  case  of  Lewis  vs. 
Fullerton,  (1  Ran.  15,)  where  a  deed  of  emancipation  of  a  Virginia  slave 
had  been  executed  in  Ohio,  with  direct  reference  to  the  Virginia  law,  it  was 
decided  that  the  deed  was  void,  because  not  executed  according  to  that 
law.t  This  principle  is  recognized  also  by  the  courts  of  other  countries, 
and  is  firmly  established  by  their  decisions.  See  3  Wheat.  101,  146.  17 
John.  511.  1  Ran.  15.  1  Bos.  &  Pul.  138.  2  Bos.  &  Pul.  263.  1  Bac, 
331.     10  Wheat.  367. 

The  rule  which  thus  respects  the  lex  loci  contractus  does  not  result  so 
much  from  that  comity  which  civilized  nations  display  for  each  other,  as  from 
the  respect  which  is  justly  paid  to  the  intention  of  the  contracting  parties, 
who,  in  a  contract  merely  personal,  are  to  be  presumed  to  have  contracted 
with  reference  to  the  laws  of  that  country  in  which  the  agreement  is  entered 
into.  Hence,  we  see  that  it  bends  to  circumstances,  and  does  not  prevail 
where  the  contract  is  made  with  reference  to  the  laws  of  a  state,  other  than 
that  in  which  the  parties  are.  Nor,  indeed,  is  this  the  only  exception  to 
the  application  of  the  rule ;  for,  as  Judge  Roane  well  observes,  (1  Ran.  23,) 
the  lex  loci  contractus  is  to  be  taken  subject  to  the  exception  that  it  is  not 
to  be  enforced  in  another  country,  when  it  violates  some  moral  duty,  or  the 
policy  of  that  country,  or  is  inconsistent  with  a  positive  right  secured  to  a 
third  person  by  the  laws  of  that  country  in  which  it  is  sought  to  be  enforced. 
In  such  a  case  we  are  told  magis  nostrum  qiiam  jus  alienuni  servemus.  So 
too  the  lex  loci  contractus  yields  when  it  comes  in  conflict  either  with  the 
lex  loci  rei  sita,  or  with  the  lex  fori. 

The  lex  loci  rei  sitce  is  the  law  of  that  place  or  country  where  the  subject 
of  the  contract  is  situated.  It  refers  itself  chiefly  to  real  estate,  which,  be- 
ing situate  within  the  confines  or  territory  of  an  independent  state,  must  in 
all  things  be  governed  by  its  laws :  such  state  will  take  care  to  enforce  its 
own  laws  in  respect  to  it,  and   all  others  must  of  necessity  conform  to  its 

*See  a  learned  argument  "de  conflicts  legnin."  5  B.irn.  &Cres.  433,  11.  C.  L.  R.  366.  See  also 
a  note  as  to  the  lex  loci  contractus.    Chitly  on  bills  93. 

tThe  personal  «<o<K9  of  the  individual  is  never  recognised  where  the  recognition  would  be  contrary 
to  the  general  spirit  of  the  moral,  religious,  or  political  institutions  of  the  country.  This  appears 
from  Somerset's  case,  20  State  trials  79,  cited  IJ,  C.  L.  R.  271.  But  it  has  been  decided,  that,  though 
the  stat7is  of  a  person  held  in  slavery,  becomes  (when  he  passes  into  a  country  which  rejects  slavery) 
a  free  status,  yet  it  does  not  operate  to  confer  a  title  to  freedom,  unless,  upon  an  assertion  of  right  be- 
fore a  competent  tribunal,  the  right  to  freedom  and  a  judgment  of  emancipation  be  declared,  in 
which  case  the  matter  having  passed  in  rem  adjudicatam  is  conclusive  of  the  right.  Without  this 
the  slave  returi'ing  lo  hia  own  country  loses  the  free  status  and  becomes  a  slave  again.  See  part  73, 
in  note. 
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decisions.  Thus  every  stale  has  a  right  to  prescribe  the  manner  in  which 
the  lands  within  it  shall  be  convc3'ed.  If,  therefore,  Virginia  authorizes  the 
conveyance  of  lands  in  one  mode,  and  Pennsylvania  in  another,  a  grantor 
in  Virginia  must  convey  Pennsylvania  lands  according  to  Pennsylvania  law, 
and  not  according  to  our  law;  for,  should  the  conveyance  want  the  forms 
required  by  the  former,  its  courts  would  not  recognize  his  right,  or  enforce 
it  by  their  judgments.  Hence,  both  the  lex  loci  contractus  and  the  lex  fori 
always  give  way  to  the  lex  loci  rei  sitcp,  where  it  properly  applies'tothe  sub- 
ject. See  7  Cranch,  115.  3  Wheat.  212.  6  Wheat.  577.  9  Wheat.  5G5. 
10  Wheat.  192.     Yet  see  the  distinctions  taken  1  Mason  191.* 

The  lex  fori  is  the  law  of  the  forum  or  court  where  the  lis  contestala  is  de- 
pending. This  law  or  rule  governs  in  whatever  respects  mere  matter  of 
remedy.  Hence,  the  statute  of  limitations  of  a  foreign  state  is  never  the 
law  of  the  court  where  the  suit  is  depending.  Thus,  if  I  run  up  an  account 
in  Maryland,  and  then  move  into  Virginia,  and  am  there  sued  ;  if  1  rely  on 
the  act  of  limitations  for  my  protection,  1  must  plead  the  Virginia  and  not 
the  Maryland  statute ;  for  though  rights  as  personal  and  transitory  things 
are  to  be  determined  by  the  laws  of  the  country  where  the  right  accrued, 
yet  remedies  are  to  be  governed  bv  the  laws  of  the  country  in  which  tlie 
remedy  is  sought.  2  Rand.  310.  '  13  East,  439, 450.  3  John.  ch.  C.  190, 
917.  In  like  manner,  the  bankrupt  laws  of  another  country,  which  abrogate 
the  bankrupt's  debt,  is  no  bar  to  an  action  on  a  contract  made  here  ;  for  the 
principle  of  the  bankrupt  law  which  discharges  the  debt,  is  a  mere  munici- 
pal regulation  which  goes  to  the  remedy,  and  thus  falls  within  the  opera- 
tion of  the  rule  which  gives  the  predominance  in  such  cases  to  the  lex  fori. 
4  Wheat.  209. 

However  well  settled  these  general  principles  may  be,  there  is  occasion- 
ally some  difficulty  in  their  application,  as  will  be  seen  in  the  conflicting 
opinions  of  the  courts  in  some  of  the  cases.  Thus  the  federal  court  is  of 
opinion  that  the  bankrupt  law  of  a  foreign  country  is  incapable  of  operat- 
ing a  legal  transfer  of  property  in  the  United  States  ;  and  that,  notwith- 
standing the  assignment  in  England  of  a  bankrupt's  effects,  his  property 
here  is  still  liable  to  his  attaching  creditors.  5  Cranch,  289,  302.  On  the 
other  hand,  that  able  jurist,  Chancellor  Kent,  has  pronounced  it  to  be  a 
principle  of  iaternational  law,  to  take  notice  of  and  give  effect  to  the  title 
of  foreign  assignees;  and  he  decides  that  an  attaching  creditor  cannot 
touch  the  property  in  this  country,  of  an  English  bankrupt,  if  there  has 
been  a  previous  assignment  by  the  commissioners  of  a  bankrupt  in  Great 
Britain,  of  all  the  estate  and  choscs  in  action  of  the  bankrupt.  See  4  John. 
4G0.  Sed  vide  20  John.  229.  12  Wheat.  213.  Pursuing  their  princi- 
ples, the  federal  court  has  also  determined  that  the  priority  of  right  to 
payment  out  of  an  insolvent's  estate,  which  is  secured  by  the  laws  of 
the  United  States  to  the  government,  is  a  "  personal  privilege,  dependent 
on  the  law  of  the  place  where  the  property  lies,  and  where  the  court  sets 
which  is  to  decide  the  cause  ;"  and  not  a  part  of  the  contract,  and  to  be 
governed  by  the  lex  loci  contractus.  Hence,  although  the  contract  with  the 
United  States  was  made  abroad,  with  a  person  resident  in  a  foreign  country, 
they  deemed  the  priority  of  the  government  not  affected  therebv.  5  Cranch, 
298.  299. 

On  other  points,  however,  this  discrepancy  of  opinion  does  not  appear  to 
prevail.  Thus  it  appears  to  be  agreed  on  all  hands,  that  the  probate  of  a 
will  in  a  foreign  State,  confers  no  authority  on  an  executor  to  proceed  to  re- 
cover the  debts  of  his  testator  in  Virginia;  and  so  of  letters  of  administra- 

*In  questions  ofiniieritance  tlie  lex  loci  reisitce  governs,  even  as  to  the  legitimac}'  and  not  tlie  law 
of  the  place  of  birth  or  marriage.  5  Barn,  and  Cres.  438, 11,  C.  L.  R.  266.  In  questions  of  average, 
the  law  of  the  country  of  the  delivery  of  the  cargo  governs.    2  Barn,  and  Cres.  805. 
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tion.  1  Cranch,  259.  3  Cranch,  319.  1  John.  Ch.  Rep.  153.  And  more, 
over  it  is  well  settled,  that,  in  the  payment  of  the  debts  of  the  decedent,  the 
lex  fori  always  prevails,  not  only  over  the  lex  loci  contractus,  but  over  the  law 
of  the  domicil,  or  of  the  place  where  the  party  died  :  for  the  order  of  the 
payment  of  debts  refers  itself  clearly  to  the  remedy,  and  the  law  of  the  court 
which  gives  the  remedy,  must,  therefore,  afford  the  rule  by  which  the  assets 
are  to  be  distributed  among  the  creditors.  5  Cranch,  289,  &,c.  On  the  other 
hand,  it  is  no  less  clear,  that  if  there  be  any  surplus  remaining  to  be  distri- 
buted among  the  relatives  of  the  deceased,  that  distribution  must  be  made 
according  to  the  law  of  his  domicil  or  place  of  residence.  The  whole  es- 
tate, wherever  situated,  ought  to  be  distributed  according  to  one  law  ;  for  it 
%vould  give  rise  to  much  inconvenience  if  there  should  be  several  executors 
or  administrators  in  several  counties  governed  by  different  laws  as  to  their 
administration.  And  as  the  distribution  must  be  uniform,  it  is  proper  that 
the  law  of  the  domicil  should  prevail,  since  the  decedent  must  be  presumed, 
on  dying  intestate,  to  have  contemplated  a  distribution  according  to  law, 
and  to  have  had  an  eye  to  the  lawof  that  country  in  which  he  was  domici- 
liated. See  3  Cranch,  32-2.  Toll.  387.  3  Vez.  jr.  198,  201.  1  Woode- 
son,  385.  Amb.  23,  415,  416.  3  John.  190.  As  to  what  constitutes  the 
domicil,  see  3  Vez.  jr.  198.     2  Kent.  Com.  95,  11.  C.  L.  R.  269. 

That  I  may  not  extend  this  note  too  far  I  shall  only  add,  that  in  cases  of 
endorsement  of  bills  of  exchange,  the  damages  in  case  of  protest  are  ac- 
cording to  the  law  of  the  place  of  endorsement,  that  being  the  place  of  the 
contract ;  6  Cranch,  221 ;  and  that  where  money  is  advanced  at  any  place, 
and  general  authority  given  to  draw  bills  in  that  place  on  another,  the  law 
of  the  place  where  the  money  is  advanced  governs  the  rate  of  interest.  S 
Wheat.  101. 

A  digest  of  the  cases  on  this  subject  will  be  found  in  Coxe,  452. 


CHAPTER  IV. 

OF  THE  DISTINCTION  BETWEEN  LAW  AND  EQUITY. 

Having  thus  laid  before  the  student,  at  some  length,  such  an  account  of 
the  laws  of  the  commonwe'alth,  as  seemed  essential  in  introducing  him  to 
the  study  of  their  principles,  I  deem  it  proper  at  this  time  to  present  some 
concise  and  general  remarks  on  the  distinctions  between  law  and  equity. 
To  this  distinction  allusion  has  already  been  made.  Indeed  it  is  so  inti- 
mately interwoven  with  our  whole  system  of  jurisprudence,  that  it  must  be 
well  understood  by  the  student  to  prevent  inextricable  confusion  in  his  re- 
searches. And  as  it  is  scarcely  possible  to  treat  any  one  branch  of  this 
complicated  science,  without  adverting  to  the  different  and  often  contra- 
dictory j)rinciples  of  courts  of  common  law  and  chancery,  I  avail  myself 
of  this  early  opportunity  of  offering  some  remarks  upon  the  origin  and  na- 
ture of  that  branch  of  our  jurisprudence  which  falls  more  particularly  under 
the  province  of  courts  of  equity. 

On  the  threshold  of  our  enquiries,  the  question  naturally  presents  itself, ■«— 
how  does  it  happen  that  in  the  same  civil  polity  there  should  be  two  different 
systems  of  justice,  administered  by  different  courts,  and  on  different  and  of- 
ten contradictory  principles?  How  comes  it  that  an  appeal  to  the  con- 
science is  permitted  in  the  one,  which  is  denied  in  the  other,  or  a  defence 
against  a  bond  entertained  without  difficulty  by  a  court  of  equity,  while  a 
court  of  law  attributes  to  so  solemn  a  deed  a  sanctity  that  is  inviolable  ? 
Whence  does  it  happen  that  so  many  things  which  are  reprobated  by  one 
of  these  tribunals  should  receive  the  countenance  of  the  other,  and  that 
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what  is  denied  as  justice  at  one  door  of  Westminster  Hall  should  be  main- 
tained as  equitable  at  another? 

Various  reasons  have,  doubtless,  contributed  to  produce  this  anomalous 
state  of  things.  The  imperfection  of  human  foresight  and  of  human  lan- 
guage has  probably  contributed,  in  every  age  and  in  every  nation,  to  render 
necessary  the  occasional  relaxation  of  the  rigour  of  the  laws.  For  laws 
being  enacted  upon  general  and  comprehensive  principles,  and  not  with  an 
anticipation  of  all  the  particular  cases  that  may  arise  under  them,  it  must 
often  happen  that  hardship  would  ensue  from  a  rigid  observance  of  them. 
Of  this,  we  see  a  familiar  instance  in  the  power  of  pardon  for  criminal  of- 
fences. The  law  punishes  murder  with  death ;  but  as  it  may  be  committed 
under  circumstances  of  great  palliation,  a  power  of  remitting  the  offence  is 
vested  in  some  branch  of  the  government.  Hence,  in  all  times,  we  can 
trace  in  history  the  exercise  of  a  power  of  relaxing  the  law.  When  the 
world  was  under  the  dominion  of  princes,  whose  word  was  law,  whose 
breath  created  and  whose  breath  unmade  every  ordinance  of  their  realms, 
the  suppliant  threw  himself  at  their  feet  for  a  remission  of  penalties,  or  the 
relaxation  of  the  rigour  of  the  law  in  its  operation  upon  the  transactions 
between  individuals  ;  and,  at  this  day,  it  is  not  improbable  that  in  eastern 
countries,  where  the  science  of  government  has  been  slow  in  its  progress, 
such  appeals  to  the  leniency  of  the  supreme  power  still  prevail,  for  want 
of  some  tribunal  that  can  venture  upon  that  occasional  relaxation  of  the 
laws  of  the  despot  which  justice  and  equity  may  require. 

Nor  must  we  forget  that  the  system  of  jurisprudence  which  has  been  es- 
tablished in  Great  Britain,  and  from  which  we  have  derived  our  own,  has 
grown  up,  as  it  were,  fortuitously,  and  without  a  formed  design.  It  is  scarce- 
ly conceivable,  indeed,  that  any  lawgiver,  in  organizing  a  judicial  system, 
would  designedly  have  constructed  two  distinct  halls  of  judicature,  proceed- 
ing upon  such  different  principles,  and  recognizing  such  contradictory  no- 
tions of  justice  and  equity.  And  if  we  were  a  newly  constituted  society,  to 
whom  the  division  of  the  courts  into  law  and  equity  was  entirely  novel,  we 
should,  doubtless,  prefer  a  system  of  less  complication  and  apparent  incon- 
sistency. But  the  truth  is,  as  we  shall  presently  see,  the  noble  structure  of 
jurisprudence,  under  which  we  live,  while  it  subserves  every  purpose  of  con- 
venience and  defence,  has  been  built  up  piecemeal  from  the  time  of  Alfred, 
undergoing  occasionally  from  his  days  only  such  slight  alterations  and  re- 
pairs as  the  convenience  of  modern  times  has  imperiously  required.  The 
English  history  exhibits  them  as  a  people  remarkable  for  their  caution  in 
changing  what  has  become  sacred  from  its  antiquity,  and  always  more  in- 
clined to  modify  than  to  pull  down.  Nor  have  they  been  less  remarkable 
for  the  struggles  between  the  different  branches  of  the  government,  arising 
out  of  a  spirit  of  encroachment  on  the  one  hand,  and  the  spirit  of  indepen- 
dence on  the  other.  From  these  conflicts  it  is  not  improbable  the  jurisdic- 
tion of  equity,  in  part,  has  sprung. 

It  seems,  indeed,  that  its  roots  may  be  traced  ta  the  institutions  of  the 
Roman  emperors.  The  necessity  of  a  power  to  relax  the  rigour  of  the  law 
was  felt,  and  provided  for  by  them.  We  are  told  by  Mr.  Blackstone,  (3 
Bl.  Com.  47,)  that  the  office  and  name  of  Chancellor  was  known  to  the 
courts  of  the  Roman  emperors,  and  that  the  distinction  of  law  and  equity 
was  familiar  to  the  Romans,  though  the  equitable  jurisdiction  was  exercised 
by  the  same  praetor  who  administered  the  law.  (Id.  50.)  The  Chancellor 
was,  indeed,  in  the  first  instance,  the  chief  scribe,  or  secretary,  of  the  crown, 
who  was  afterwards  invested  with  other  powers,  the  incapacity  of  the  prince 
and  his  own  sagacity  and  knowledge  of  business  naturally  leading  to  such 
a  course  of  events.  "  When  the  modern  kingdoms  of  Europe  were  esta- 
blished upon  the  ruins  of  the  empire,  almost  every  state  preserved  its  chan- 
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ccllor,  with  different  powers  and  dignities,  according  to  their  different  con- 
stitutions." They  were  doubtless  selected  in  those  times  when  the  most 
powerful  monarchs  and  nobles  were  wholly  illiterate,  with  a  view  to  their 
attainments  in  learning  and  their  knowledge  of  business  :  and  if,  as  Mr. 
Biackstone  tells  us,  (ibid  50,)  when  the  courts  of  law,  proceeding  merely 
upon  the  ground  of  the  king's  original  writs,  gave  a  harsh  or  imperfect  judg- 
ment, the  application  for  redress  used  to  be  made  to  the  king  in  person,  it 
is  by  no  means  difficult  to  conceive  that  the  monarch,  more  accustomed  to 
the  field  than  the  seats  of  justice,  would  throw  upon  his  chancellor  the  in- 
vestigation of  these  "  nicer  quillets  of  the  law." 

To  this,  indeed,  another  consideration  rriay  have  led.  In  those  days,  when 
the  papal  supremacy  prevailed  over  Europe,  and  the  Catholic  faith  was  uni- 
versal, the  king,  like  his  subjects,  had  his  priest  and  his  confessor.  And  as 
the  chancellor  was  formerly  an  ecclesiastic,  (for  none  else  were  then  capa- 
ble of  an  oflice  so  conversant  in  writings,)  and  presided  over  the  king's  chap- 
el, he  became  keeper  of  the  king's  conscience;  and  it  was  sufficiently  natu- 
ral, that  when  those  who  were  aggrieved  appealed  to  the  foot  of  the  throne 
for  redress,  he  should  refer  their  complaints  to  an  officer  whose  learning  so 
fitly  qualified  him  to  judge,  while  his  piety  seemed  to  furnish  ample  assurance 
of  the  purity  of  his  decisions. 

From  these  small  beginnings,  then,  sprung  the  original  division  of  the 
two  jurisdictions  ;  and  subsequent  events  have  served  to  keep  them  separate 
and  distinct,  and  to  build  up  the  court  of  equity,  until  its  structure  has  equal- 
led and  bids  fair  to  overtop  its  ancient  and  powerful  rival.  To  some  of  the 
causes  which  contributed  to  this,  it  may  be  necisssary  to  advert. 

The  common  law  is  a  system  which  sprung  up  among  a  brave  and  high- 
minded,  but  hardy  and  unbending  race  of  men.  There  was  more  of  adven- 
iurous  daring,  than  of  the  milk  of  human  kindness,  in  the  barons  of  the  old- 
en time.  They  recked  as  little  of  the  harsh  and  rigid  operation  of  the 
law,  as  they  did  of  the  unkind  cuts  of  an  adverse  destiny,  or  of  the  unstint- 
ing blows  of  a  foeman  like  themselves.  It  was  natural  that  all  the  laws  of 
such  a  race  should  be  marked  by  the  noble,  though  strong  and  harsh  features 
of  their  own  character ;  nor  was  it  to  be  expected,  that  they  would  be  found 
either  humbly  sueing  for  a  relaxation  of  the  rigour  of  the  law,  or  turning  a 
ready  ear  to  such  supplications.  Accordingly  we  find  the  most  marked  dis- 
tinction between  the  severity  and  rigour  of  the  common  law,  and  the  lenient 
spirit  of  the  civil  code,  which  sprung  from  the  Justinians  of  the  Roman 
empire,  full  formed  and  perfect;  as  the  tabled  Minerva  sprang  from  the  brain 
of  the  father  of  the  gods.  Thus,  by  the  common  law,  justice,  strict  justice, 
was  administered; — pure,  indeed,  and  impartial,  but  often  harsh  and  rigorous. 
By  its  principles,  the  Shylock  creditor  recovered  the  full  penalty  of  the 
bond  without  abatement,  if  the  luckless  debtor  failed  at  the  moment  to 
discharge  his  debt.  On  the  other  hand,  the  civil  institutions  were  charac- 
terized by  a  spirit  of  moderation  ;  and  if  they  deserved  less  admiration  be- 
cause they  possessed  a  less  uncompromising  spirit,  they  were,  in  many  re- 
spects, better  suited  to  the  necessities  of  mankind.  The  chancellors,  se- 
lected from  ecclesiastics,  educated  in  all  the  learning  of  the  civil  law, 
brought  with  them  its  feelings,  its  clemency,  and  its  principles.  Ecclesi- 
astics by  profession,  asserting  and  exercising  over  the  votaries  of  their  re- 
ligion, a  most  unbounded  influence,  and  claiming  a  right  to  the  disclosure 
of  their  most  secret  thoughts,  ample  materials  were  soon  furnished  for 
erecting  a  system,  whose  foundations  should  be  laid  in  the  liberal  principles 
of  the  civil  law,  and  sustained  by  the  most  powerful  support  of  ecclesiastical 
polity.  On  the  other  hand,  the  unyielding  barons,  whose  spirit  has  been 
well  displayed  in  their  celebrated  declaration,  nolumus  leges  Anglic  mutari, 
were  not  likely,  in  those  courts  where  their  influence  was  felt  and  acknowl- 


edged,  lo  give  up  their  favorite  system  for  the  exotics  which  the  ecclesiaa- 
tics  were  sedulously  introducing.  Always  jealous  of  their  power,  the  com- 
mon lawyers  resisted  every  encroachment,  manfully  contended  for  every 
inch  of  ground  ;  and  though  they  were  unable,  successfully,  to  contend  with 
a  tribunal  which  was  supported  by  the  crown,  yet  they  preserved  their  own 
tribunals  free  from  the  contamination  of  its  principles.  Hence  it  is,  that, 
tnstead  of  the  courts  of  law  gradually  interweaving  with  their  own  system 
the  meliorations  which  were  partly  derived  from  the  civil  law,  and  which 
the  opinions  of  mankind  maintained,  because  their  benefits  were  felt,  they 
obstinately  rejected  them,  and  thus  rendered  more  and  more  distinct  the 
rival  jurisdictions. 

It  is  by  no  means  improbable  that  the  first  jurisdiction  exercised  by  courts 
of  chancery,  was  to  relieve  against  penalties  and  forfeitures,  mistakes  and 
accidents.  At  common  law,  if  the  principal  debt  was  not  discharged  at  the 
day,  the  debtor  was  compelled  to  pay  the  penalty,  however  great.  If  he 
gave  a  mortgage  on  his  land,  and  failed  in  payment,  his  whole  estate  was 
gone.  If  the  tenant  omitted  to  pay  his  rent  when  it  was  due,  his  landlord 
(if  the  lease  so  provided)  might  turn  him  out  of  doors.  If  the  creditor  lost 
his  bond,  the  debt  was  gone, — for  it  was  his  own  fault  not  to  take  care  of 
it.  If  the  seal  of  a  deed  was  destroyed  by  accident,  or  eaten  oflf  by  rats, 
the  deed  lost  its  force,  and  the  party  might  plead  7ion  est  factum.  Is  it 
wonderful,  that,  while  judges  considered  themselves  tied  down  to  these 
strict  rules  of  the  law,  the  good  sense  of  mankind  should  at  length  revolt 
at  such  absurdities,  and  readily  acquiesce  in  an  assumption  of  power  by 
the  chancellor,  representing  the  crown,  to  correct  the  abuse,  and  restore  the 
principles  of  justice  to  the  halls  of  judicature  ?  These,  therefore,  were 
probably  among  the  first  subjects  of  equitable  jurisdiction,  and  were  doubt- 
less soon  succeeded  by  others,  which  might  seem  more  particularly  to  fall 
within  the  supervision  of  a  tribunal,  at  the  head  of  which  was  an  ecclesi- 
astic, who  assumed  unlimited  control  over  the  conscience  of  nobles  and 
people,  while  he  was  also  the  keeper  of  the  conscience  of  the  king  him- 
self. To  this,  indeed,  the  rigour  of  the  law  also  contributed ;  for  to  the 
ancient  barons  the  compulsory  discovery  upon  oath,  was  either  not  known, 
or  it  was  deemed  an  invasion  of  individual  right  to  force  a  man  to  give  evi- 
dence against  himself.  Hence,  an  appeal  to  the  conscience  of  a  party,  by 
calling  on  him  for  a  discovery,  seems  to  be  supposed  to  have  been  a  very 
early  ground  for  the  interference  of  equity.  So,  too,  as  the  common  law- 
yers attributed  such  inviolable  effect  and  sanctity  to  a  sealed  instrument, 
that  they  would  never  permit  its  fairness  to  be  called  in  question,  the  court, 
of  conscience  was  soon  appealed  to  for  a  remedy.  Thus  if  a  bond  were  ob- 
tained by  the  grossest  fraud,  yet  the  affixing  of  the  seal,  and'  the  acknowl- 
edgement and  delivery  of  it,  as  a  deed,  were  considered  in  a  common  law 
court  as  closing  the  door  to  every  enquiry  into  the  iniquity  of  the  transac- 
tion which  led  to  it.  But  a  court  of  conscience  soon  lent  its  aid  to  ferret 
out  the  knavery,  justly  considering  that  it  would,  indeed,  but  encourage 
the  cheat,  if  he  was  permitted  to  secure  the  fruits  of  his  deceit  by  so  easy 
a  contrivance  as  the  annexation  of  a  bit  of  wax,  or  the  addition  of  a  scroll 
to  the  signature  of  his  dupe. 

It  seems,  however,  to  be  supposed,  that  the  extent  of  the  jurisdiction  of 
the  courts  of  equity  was  not  very  considerable  until  the  invention  of  uses, 
out  of  which,  afterwards,  grew  the  whole  doctrine  of  trusts,  now  one  of 
the  most  extensive  grounds  on  which  rests  the  power  of  these  tribunals. 

We  are  told  by  Mr.  Blackstone,  [2  Bl.  Com.  328,]  that  "uses"  were  first 
introduced  into  England  by  the  ecclesiastics.  The  occasion  of  their  in- 
troduction may  be  succinctly  stated  as  follows : 

In  the  early  times  of  the  English  monarchy,  that  nation,  like  every  othei' 
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European  power,  bowing  to  the  supremacy  of  the  pope,  and  having  an  ec- 
clesiastical establishment  entirely  under  his  control,  the  influence  of  the 
clerwy,  through  the  realm,  became  unbounded  and  irresistible.  To  this  their 
own  learning  and  ability  in  no  small  degree,  but  the  bigotry  and  ignorance 
of  the  people  in  a  much  greater,  contributed.  Among  their  most  prominent 
vices,  were  rapacity  and  luxury,  "pcssuma  ac  diversa  inter  se  mala;"*  and 
even  their  sanctity,  where  it  was  most  real,  looked  upon  acquisitions  to  the 
property  of  the  church,  by  whatever  means  extorted  from  the  people,  as 
justified  by  the  holy  object  they  had  in  view.  Impelled,  therefore,  by  the 
various  motives  of  sustaining  the  luxuries  of  monks  and  priests,  or  adding 
to  the  splendour  of  the  service  of  the  church,  they  accumulated  vast  estates 
in  their  clerical  hands  ;  availing  themselves  of  superstitious  weakness  and 
imbecile  piety  to  got  what  they  could  from  humble  penitents  while  they 
lived,  and  hovering  around  their  death-beds  like  vultures  and  vampires,  to 
defraud  the  unhappy  heir  of  the  patrimony  of  his  forefathers.  The  history 
of  England  sufficiently  evinces,  however,  an  early  jealousy  of  these  eccle- 
siastical encroachments  on  the  part  of  the  sturdy  barons,  and  their  laws  at 
length  commenced  a  resistance  to  their  rapacity,  which  clerical  ingenuity 
generally  contrived  by  some  dexterity  to  elude.  From  this  conflict  sprung 
up  the  doctrine  of  uses.  The  barons,  by  acts  of  parliament,  commonly 
called  the  statutes  of  Mortmain,  prohibited  the  acquisition,  by  religious 
houses,  of  lands  and  tenements.  The  clergy  immediately  devised  a  plan 
by  which  the  devotee  should  convey  his  estate  to  some  individual — general- 
ly their  willing  tool,  who  was  called  the  feoffee — for  the  use  of  the  religious 
house,  who  were  called  the  ceslui  que  use.  The  courts  of  common  law 
could  not  say  that  such  a  conveyance  was  against  the  statute,  because  it 
was  made,  not  to  a  religious  house,  but  to  an  individual ;  and  as  to  the  de- 
claration in  the  deed,  that  the  person  should  hold  the  property  conveyed  to 
the  use  of  persons  other  than  himself,  they  looked  upon  and  pronounced' 
that  a  nullity.  But  the  chancellor,  who  was  an  ecclesiastic,  sided,  as  might 
be  expected,  with  his  brethren ;  he  considered  that,  in  point  of  con- 
science, as  no  real  benefit  was  intended  by  the  conveyance  to  the  individual 
to  whom  the  deed  was  made,  it  would  be  iniquitous  in  him  to  appropriate 
the  property  to  himself,  and  to  refuse  to  permit  its  enjoyment  by  those  for 
whom  it  was  really  intended.  If,  therefore,  he  did  refuse,  the  court  of  con- 
science took  up  the  matter,  regarded  the  declaration  of  the  use  as  the  eS' 
sential  part  of  the  deed,  and  enforced  its  scrupulous  observance.  Thus 
the  courts  of  law  looked  upon  the  clause  of  the  deed,  which  provided  that 
the  feoffee  should  permit  the  cestui  que  use  to  enjoy  the  land  as  a  nulli- 
ty— as  nothing ;  the  courts  of  equity  looked  upon  it  as  every  thing.  On 
the  other  hand,  while  the  courts  of  law  regarded  the  cgnveyance  to  the  fe- 
offee as  every  thing,  the  courts  of  equity  looked  upon  it  as  a  mere  form, 
while  they  considered  the  declaration  of  use  as  the  substance.  They  treat- 
ed the  feoffee  as  a  mere  instrument  used  to  effect  a  transfer  to  the  cestui 
que  use,  and  called  him  a  "conduit,"  since,  without  deriving  any  benefit 
himself,  he  served  merely  to  convey  the  charities  of  the  devotee  to  another. 
The  totally  different  and  conflicting  views  of  these  two  tribunals,  led  of 
course  to  this  obvious  result:  that,  before  the  courts  of  common  law,  the 
feoffee  was  considered  as  having  the  right  to  the  land,  and  hence  he  was 
said  to  have  the  legal  title  ;  and  that,  in  the  coml  of  chancery,  the  cestui  que 
use  was  looked  upon  as  the  real  owner,  and  was,  therefore,  said  to  have  the 
eqaitable  title.  It  is  true  that  the  latter  prevailed,  owing  perhaps  to  its  con- 
nexion with  the  crown,  and  to  the  strong  measures  which  it  always  adopt- 
ed to  enforce  its  decisions.  But  though  at  length  the  courts  of  law  permit- 
ted the  chancellor  to  enforce  the  equitable  title  in  his  own  court,  yet  they 
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«till  obstinately  refused  to  pay  any  regard  to  it  elsewhere  ;  and  thus  origi- 
nated the  distinction  between  the  legal  and  equitable  title,  from  a  difference 
between  the  courts,  which  continued  for  generations. 

In  process  of  tinie,  however,  this  hostility  between  these  two  tribunals 
abated,  and  has  long  since  ceased  to  exist.  Yet,  from  other  causes,  the 
distinction  between  the  legal  and  equitable  estates,  which  had  grown  in 
some  measure  out  of  that  hostility,  has  been  continued  to  the  present  day, 
and  now  forms  one  of  the  most  important  features  of  our  judicial  system. 
For  though  uses  were  first  introduced  by  ecclesiastical  ingenuity  to  subserve 
clerical  purposes,  they  were  soon  found  exceedingly  convenient  for  other 
purposes.  Thus,  at  a  time  when  devises  of  land  were  not  permitted,  a 
feoffee  was  created  who  agreed  to  hold  the  land  subject  to  the  uses  which 
the  testator  should  declare  or  appoint  by  his  last  will ;  and  thus,  in  effect,  the 
land  itself  was  devised.  So  too,  during  the  civil  conflict  of  the  white  and 
red  roses,  every  man  who  took  an  active  part  was  in  danger  of  suffering  for 
treason,  according  as  one  or  the  other  party  prevailed  ; — as  one  of  the  con- 
sequences of  a  conviction  of  treason  was  a  forfeiture  of  lands,  by  which  the 
inheritance  was  snatched  from  the  posterity  of  the  victim  of  the  successful 
tyrant.  To  prevent  this,  uses  were  resorted  to.  The  restless  follower  of 
the  ambitious  house  of  York,  would  convey  his  estate  to  some  more  peace- 
ful friend,  to  the  use  of  his  children,  and  thus  ward  off  from  them  at  least 
the  fearful  consequences  of  his  fidelity  or  turbulence.  Uses  thus  became 
firmly  engrafted  into  the  English  law,  but  were  well  nigh  annihilated  during 
the  reign  of  Henry  VIII.  by  what  is  called  the  statute  of  uses.  By  that  sta- 
tute it  was  declared,  that,  in  all  conveyances  to  uses,  the  possession  should 
at  once  be  executed  to  the  use  :  that  is,  the  feoffee  should  be  no  longer  re- 
garded as  having  any  estate  at  all,  but  the  cestui  que  use  should  be  considered 
as  being  the  owner  as  well  at  law  as  in  equity.  This,  however,  only  led  to 
another  evasion ;  and  by  the  introduction  of  a  few  words  into  a  convey- 
ance, uses  were  revived  under  the  new  appellation  of  trusts,  as  our  author 
fully  explains  in  the  second  volume  of  this  work.  The  feoffee  is  now  called 
the  trustee,  who  has  the  legal  title,  while  the  equitable  title  is  in  the  cestui 
que  trust,  who  is  in  effect  regarded  by  courts  of  equity  as  the  real  owner  of 
the  land.  But  as  many  conveniences  had  been  found  to  flow  from  the  dif- 
ferent constructions  of  the  two  courts,  the  original  distinction  has  been  sedu- 
lously preserved,  the  courts  of  law  looking  on  the  trustee  as  the  real  owner, 
paying  no  regard  in  their  own  forum  to  the  equitable  title  of  the  cestui  que 
trust,  and  considering  it  as  nothing,  while  the  court  of  equity  considers  it 
as  every  thing.  By  this  means,  trusts,  in  all  their  various  forms,  constitute 
a  most  comprehensive  branch  of  the  jurisdiction  of  a  court  of  equity  at  the 
present  day. 

With  this  cursory  account  of  the  difference  between  the  courts  of  law 
and  equity,  the  student  must  be  at  present  satisfied.  It  will  serve,  I  trust, 
to  enable  him  to  understand  much  that  we  shall  meet  with  before  we  arrive 
at  the  proper  stage  for  treating  the  subject  more  fully.        .  ^ 


CHAPTER  V. 

OF  THE  ABSOLUTE  RIGHTS  OF  INDIVIDUALS. 

The  commentator,  in  the  four  sections  comprising  his  introduction,  hav- 
ing treated  of  some  preliminary  matters,  proceeds  to  the  consideration  of 
the  principal  subject  of  his  work,  "  The  Laws  of  England:"  and  he  com- 
mences by  a  division  of  it  which,  if  it  appear  somewhat  artificial,  will  never- 
theless be  found  sufficiently  comprehensive,  and  well  adapted  to  his  purpose. 
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'f  The  objects  of  the  hiws  of  Enghuul,  says  he.  are  so  very  numerous  and 
extensive,  that,  in  order  to  consider  tlicm  with  any  tolerable  ease  and  per- 
spicuity, it  will  be  necessary  to  distribute  them  methodically,  under  proper 
and  distinct  heads;  avoidini^,  as  much  as  jjossible,  divisions  too  large  and 
comprehensive  on  the  one  liand,  and  too  trilling  and  minute  on  the  other  ; 
both  of  wliich  are  equally  productive  of  confusion. 

"  Now,  as  municipal  law  is  a  rule  of  civil  conduct,  commanding  what  is 
right,  and  prohibiting  what  is  wrong;  or,  as  Cicero,  and  after  liim  Bracton, 
have  expressed  it,  sanctio  justa,  jubens  honesla  et  prohibens  contraria ;  it  fol- 
lows, that  the  primary  and  principal  objects  of  the  law  are  rights  and 
WRONGS.  In  the  prosecution,  therefore,  of  these  commentaries,  I  shall  fol- 
low this  very  simple  and  obvious  division;  and  shall,  in  the  first  place,  con- 
sider the  rights  that  are  commanded,  and,  secondly,  the  wrongs  that  are 
forbidden  by  the  laws  of  England. 

"Rights  are,  however,  liable  to  another  subdivision:  being  either,  first, 
those  which  concern  and  are  annexed  to  the  persons  of  men,  and  arc  then 
called  jura  personarum  or  the  rights  of  persons ;  or  as  they  are,  secondly, 
such  as  a  man  may  acquire  over  external  objects,  or  things  unconnected  with 
his  person,  which  are  styled  jura  rerum  or  the  rights  of  things.  Wrongs 
also  are  divisible  into,  first,  private  wrongs,  which,  being  an  infringement 
merely  of  particular  rights,  concern  individuals  only,  and  are  called  civil 
injuries  ;  and,  secondly,  public  wrongs,  which,  being  a  breach  of  general 
and  public  rights,  afiect  the  whole  community,  and  are  called  crimes  and 
misdemesnors. 

"The  objects  of  the  laws  of  England  falling  into  this  fourfold  division, 
the  present  commentaries  will  therefore  consist  of  the  four  following  rights : 
1.  The  rights  of  persons;  with  the  means  whereby  such  rights  may  be 
either  acquired  or  lost.  2.  The  rights  of  things ;  with  the  means  also  of 
acquiring  and  losing  them.  S.  Private  wrongs,  or  civil  injuries  ;  with  the 
means  of  redressing  them  by  law.  4.  Public  wrongs,  or  crimes  and  mis- 
demesnors ;  with  the  means  of  prevention  and  punishment. 

"  We  are  now,  first,  to  consider  the  rights  of  persons ;  with  the  means 
of  acquiring  and  losing  them. 

"  Now,  the  rights  of  persons  that  are  commanded  to  be  observed  by  the 
municipal  law  are  of  two  sorts  :  first,  such  as  are  due  from  every  citizen, 
which  are  usually  called  civil  duties ;  and,  secondly,  such  as  belong  to  him, 
which  is  the  more  popular  acceptation  of  rights  or  jura.  Both  may,  indeed, 
be  comprised  in  this  latter  division ;  for,  as  all  social  duties  are  of  a  rela- 
tive nature,  at  the  same  time  that  they  are  due  from  one  man,  or  set  of  men, 
they  must  also  be  due  to  another.  But  I  apprehend  it  will  be  more  clear 
and  easy,  to  consider  many  of  them  as  duties  required  from,  rather  than  as 
rights  belonging  to  particular  persons.  Thus,  for  instance,  allegiance  is 
usually,  and,  therefore,  most  easily,  considered  as  the  duty  of  the  people,  and 
protection  as  the  duty  of  the  magistrate  ;  and  yet  they  are,  reciprocally,  the 
rights  as  well  as  duties  of  each  other.  Allegiance  is  the  right  of  the  ma- 
gistrate, and  protection  the  right  of  the  people. 

''  Persons  also  are  divided  by  the  law  into  either  natural  persons,  or  arti- 
ficial. Natural  persons  are  such  as  the  God  of  nature  formed  us  ;  artificial 
are  such  as  are  created  and  devised  by  human  laws  for  the  purpose  of  so- 
ciety and  government,  which  are  called  corporations  or  bodies  politic, 

"  The  rights  of  persons,  considered  in  their  natural  capacities,  are  also  of 
two  sorts,  absolute  and  relative.  Absolute,  which  are  such  as  appertain 
and  belong  to  particular  men,  merely  as  individuals  or  single  persons :  rela- 
tive, which  are  incident  to  them  as  members  of  society,  and  standing  ijn 
various  relations  to  each  other.  The  first,  that  is,  absolute  rights,  wilj  !?e 
the  subject  of  the  present  chapter. 
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"  By  the  absolute  rights  of  individuals,  we  mean  those  whicli  arc  so  in 
tiieir  primary  and  strictest  sense ;  such  as  would  belong  to  their  persons 
merely  in  a  state  of  nature,  and  which  every  man  is  entitled  to  enjoy,  wheth- 
er out  of  society  or  in  it.  But  with  regard  to  the  absolute  duties  which 
man  is  bound  to  perform,  considered  as  a  mere  individual,  it  is  not  to  be  ex- 
pected that  any  human  municipal  law  should  at  all  explain  or  enforce 
them.  For  the  end  and  intent  of  such  laws  being  only  to  regulate  the  be- 
haviour of  mankind,  as  they  are  members  of  society,  and  stand  in  various 
relations  to  each  other,  they  have,  consequently,  no  concern  with  any  other 
but  social  or  relative  duties.  Let  a  man,  therefore,  be  ever  so  abandoned  in 
his  priaciples,  or  vicious  in  his  practice,  provided  he  keeps  his  wickedness 
to  himself,  and  does  not  offend  against  the  rules  of  public  decency,  he  is  out 
of  the  reach  of  human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  such  as  seem  principally  to  affect  himself,  (as  drunkenness,  or  the  like,) 
they  then  become,  by  the  bad  example  they  set,  of  pernicious  effects  to  so- 
ciety ;  and,  therefore,  it  is  then  the  business  of  human  laws  to  correct  tbcm. 
Here  the  circumstance  of  publication  is  what  alters  the  nature  of  the  case. 
Public  sobriety  is  a  relative  duty,  and,  therefore,  enjoined  by  our  laws  ;  pri- 
vate sobriety  is  an  absolute  duty,  which,  whether  it  be  performed  or  not, 
human  tribunals  can  never  know ;  and,  therefore,  they  can  never  enforce  it 
by  any  civil  sanction.  But  with  respect  to  rights,  the  case  is  different. 
Human  laws  define  and  enforce  as  well  those  rights  which  belong  to  a 
man  considered  as  an  individual,  as  those  which  belong  to  him  considered 
as  related  to  others. 

"  For  the  principal  aim  of  society  is  to  protect  individuals  in  the  enjoy- 
ment of  those  absolute  rights  which  were  vested  in  them  by  the  immutable 
laws  of  nature,  but  which  could  not  be  preserved  in  peace  without  that 
mutual  assistance  and  intercourse,  which  is  gained  by  the  institution  of 
friendly  and  social  communities.  Hence  it  follows,  that  the  first  and  prima- 
ry end  of  human  laws  is  to  maintain  and  regulate  these  a6so/uie  rights  of  in- 
dividuals. Such  rights  as  are  social  and  relative,  result  from,  and  are  pos- 
terior to,  the  formation  of  states  and  societies :  so  that  to  maintain  and 
regulate  these  is  clearly  a  subsequent  consideration.  And,  therefore,  the 
principal  view  of  human  laws  is,  or  ought  always  to  be,  to  explain,  protect, 
and  enforce  such  rights  as  are  absolute,  which  in  themselves  are  few  and 
simple  ;  and  then  such  rights  as  are  relative,  which,  arising  from  a  variety 
of  connexions,  will  be  far  more  numerous  and  more  complicated.  These 
will  take  up  a  greater  space  in  any  code  of  laws,  and  hence  may  appear  to 
be  more  attended  to,  though  in  reality  they  are  not,  than  the  rights  of  the 
former  kind.  Let  us,  therefore,  proceed  to  examine  how  far  all  laws  ought, 
and  how  far  the  laws  of  England  actually  do,  take  notice,  of  these  absolute 
rights,  and  provide  for  their  lasting  security. 

"The  absolute  rights  of  man,  considered  as  a  free  agent,  endowed  with 
discernment  to  know  good  from  evil,  and  with  power  of  choosing  those 
measures  which  appear  to  him  to  be  most  desirable,  are  usually  summed 
up  in  one  general  appellation,  and  denominated  the  natural  liberty  of  man- 
kind. This  natural  liberty  consists  properly  in  a  power  of  acting  as  one 
thinks  fit,  without  any  restraint  or  control,  unless  by  the  law  of  nature  ;  be- 
ing a  right  inherent  in  us  by  birth,  and  one  of  the  gifts  of  God  to  man  at 
his  creation,  when  he  endued  him  with  the  faculty  of  free  will.  But  every 
man,  when  he  enters  into  society,  gives  up  a  part  of  his  natural  liberty,  as 
the  price  of  so  valuable  a  purchase  ;  and,  in  consideration  of  receiving  the 
advantages  of  mutual  commerce,  obliges  himself  to  conform  to  those  laws 
which  the  community  has  thought  proper  to  establish.  And  this  species  of 
legal  obedience  and  conformity  is  infinitely  more  desirable  than  that  wild 
and  savage  liberty  which  is  sacrificed  to  obtain  it.     For  no  man,  that  coa- 
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siders  a  moment,  would  wish  to  retain  the  absolute  and  uncontrolled  powr 
,er  of  doing  whatever  he  pleases:  the  consequence  of  which  is,  that  every 
other  man  would  also  have  the  same  power ;  and  then  there  would  be  no 
security  to  individuals  in  any  of  the  enjoyments  of  life.  Political,  there- 
fore, or  civil  liberty,  which  is  that  of  a  member  of  society,  is  no  other  than 
natural  liberty  so  ini  restrained  by  human  laws  (and  no  farther)  as  is  neces- 
sary and  expedient  fur  the  general  advantage  of  the  public.  Hence,  we  may 
collect  that  the  law,  which  restrains  a  man  from  doing  mischief  to  liis  fel- 
low citizens,  though  it  diminishes  the  natural,  increases  the  civil  liberty  of 
mankind  ;  but  that  every  wanton  and  causeless  restraint  of  the  will  of  the 
subject,  whether  practised  by  a  monarch,  a  nobility,  or  a  popular  assembly, 
is  a  degree  of  tyranny:  nay,  that  even  laws  themselves,  whether  made  with 
or  without  our  consent,  il'  they  regulate  and  constrain  our  conduct  in  mat- 
ters of  mere  indifference,  without  any  good  end  in  view,  are  regulations  de- 
structive of  liberty  :  whereas,  if  any  public  advantage  can  arise  from  ob- 
serving such  precepts,  the  control  of  our  private  inclinations,  in  one  or  two 
particular  points,  will  conduce  to  preserve  our  general  freedom  in  others  of 
more  importance,  by  supporting  that  state  of  society  which  alone  can  se- 
cure our  independence.  Thus  the  statute  of  king  Edward  IV.,  which  for- 
bad the  fine  gentlemen  of  those  times  (under  the  degree  of  a  lord)  to  wear 
pikes  upon  their  shoes  or  boots  of  more  than  two  inches  in  length,  was  a 
law  that  savoured  of  oppression  ;  because,  however  ridiculous  the  fashion 
.then  in  use  might  appear,  the  restraining  it  by  pecuniary  penalties  could 
serve  no  purpose  of  common  utility.  But  the  statute  of  king  Charles  II. 
which  prescribes  a  thing  seemingly  as  indifferent,  (a  dress  for  the  dead,  who 
are  all  ordered  to  be  buried  in  woollen,)  is  a  law  consistent  with  public  liber- 
ty :  for  it  encourages  the  staple  trade,  on  which  in  great  measure  depends 
the  universal  good  of  the  nation.  So  that  laws,  when  prudently  framed,  are 
by  no  means  subversive,  but  rather  introductive  of  liberty  ;  for  (as  Mr.  Locke 
has  well  observed)  where  there  is  no  law  there  is  no  freedom.  But  then,  on 
the  other  hand,  that  constitution  or  frame  of  government,  that  system  of 
laws,  is  alone  calculated  to  maintain  civil  liberty,  which  leaves  the  subject 
entire  master  of  his  own  conduct,  except  in  those  points  wherein  the  public 
good  requires  some  direction  or  restraint. 

"  The  idea  and  practice  of  this  political  or  civil  liberty  flourish  in  their 
highest  vigor  in  these  kingdoms,  where  it  falls  little  short  of  perfection,  and 
can  only  be  lost  or  destroyed  by  the  folly  or  demerits  of  its  owner :  the  le-? 
gislature,  and  of  course  the  laws  of  England,  being  peculiarly  adapted  to 
the  preservation  of  this  inestimable  blessing  even  in  the  meanest  subject. 
Very  different  from  the  modern  constitutions  of  other  states,  on  the  conti- 
nent of  Europe,  and  from  the  genius  of  the  imperial  law,  which,  in  general, 
are  calculated  to  vest  an  arbitrary  and  despotic  power,  of  controlling  the 
actions  of  the  subject,  in  the  prince,  or  in  a  few  grandees.  And  this  spi- 
rit of  liberty  is  so  deeply  implanted  in  our  constitution,  and  rooted  even  in 
our  very  soil,  that  a  slave  or  a  negro,  the  moment  he  lands  in  England,  falls 
under  the  protection  of  the  laws,  and  so  far  becomes  a  freeman,  though  the 
master's  right  to  his  service  may  possibly  still  continue. 

"The  absolute  rights  of  every  Englishman,  (which,  taken  in  a  political 
and  extensive  sense,  are  usually  called  their  liberties)  as  they  are  founded 
on  nature  and  reason,  so  they  are  coeval  with  our  form  of  government ; 
though  subject  at  times  to  fluctuate  and  change  :  their  establishment  (ex- 
cellent as  it  is)  being  still  human.  At  sometimes  we  have  seen  them  de- 
pressed by  overbearing  and  tyrannical  princes :  at  others  so  luxuriant  as 
even  to  tend  to  anarchy,  a  worse  state  than  tyranny  itself,  as  any  govern- 
ment is  better  than  none  at  all.  But  the  vigor  of  our  free  constitution  has 
always  delivered  the  nation  from  these  embarrassments :  and,  as  soon  as  the 
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convulsions  consequent  on  the  struggle  have  been  over,  the  balance  of  our 
rights  and  liberties  has  settled  to  its  proper  level;  and  their  fundamental  ar- 
ticles have  been  from  time  to  time  asserted  in  parliament,  as  often  as  they 
were  thought  to  be  in  danger. 

"  First,  by  the  great  charter  of  liberties,  which  was  obtained,  eword  in 
hand,  from  king  John,  and  afterwards,  with  some  alterations,  confirmed  in 
parliament  by  king  Henry  III.  his  son.  Which  charter  contained  very  few 
new  grants  ;  but,  as  Sir  Edward  Coke  observes,  was  for  the  most  part  de- 
claratory of  the  principal  grounds  of  the  fundamental  laws  of  England.  Af- 
terwards by  the  statute  called  confirmatio  cartarum,  whereby  the  great  char- 
ter is  directed  to  be  allowed  as  the  common  law,  all  judgments  contrary 
to  it  are  declared  void  ;  copies  of  it  are  ordered  to  be  sent  to  all  cathedral 
churches  and  read  twice  a  year  to  the  people  ;  and  sentence  of  excommu- 
nication is  directed  to  be  as  constantly  denounced  against  all  those  that  by 
word,  deed,  or  counsel,  act  contrary  thereto,  or  in  any  degree  infringe  it. 
Next,  by  a  multitude  of  subsequent  corroborating  statutes  (Sir  Edward 
Coke,  I  think,  reckons  thirty-two)  from  the  first  Edward  to  Henry  the 
Fourth.  Then,  after  a  long  'mterva\,  by  the  petitioii  of  right;  which  was  a 
parliamentary  declaration  of  the  liberties  of  the  people,  assented  to  by  king 
Charles  the  First  in  the  beginning  of  his  reign  ;  which  was  closely  follow-' 
ed  by  the  still  more  ample  concessions  made  by  that  unhappy  prince  to  his' 
parliament  before  the  fatal  rupture  between  them;  and  by  the  many  saluta- 
ry  laws,  particularly  the  habeas  corpus  act,  passed  under  Charles  the  Second. 
To  these  succeeded  the  bill  of  rights,  or  declaration  delivered  by  the  lords 
and  commons  to  the  prince  and  princess  of  Orange,  13th  February,  1668, 
and  afterwards  enacted  in  parliament,  when  they  became  king  and  queen  ; 
which  declaration  concludes  in  these  remarkable  words  :  '  and  they  do  claim,. 
demand,  and  insist  upon,  all  and  singular  the  premises,  as  their  undoubted' 
rights  and  liberties.'  And  the  act  of  parliament  itself  recognizes  'all  and'' 
singular  the  rights  and  liberties  asserted  and  claimed  in  the  said  declaration 
to  be  the  true,  ancient,  and  indubitable  rights  of  the  people  of  this  kingdom.' 
Lastly,  these  liberties  were  again  asserted  at  the  commencement  of  the 
present  century,  in  the  act  of  settlement,  whereby  the  crown  was  limited  to 
his  present  majesty's  illustrious  house  :  and  some  new  provisions  were  ad- 
ded, at  the  same  fortunate  era,  for  better  securing  our  religion,  laws,  and 
liberties,  which  the  statute  declares  to  be  '  the  birthright  of  the  people  of 
England,'  according  to  the  ancient  doctrine  of  the  common  laAv." 

The  declaration  of  rights  of  the  people  of  the  United  States  may  be  said 
to  be  contained,  1.  In  the  Declaration  of  Independence  ;  2.  In  the  constitu- 
tion of  the  United  States  and  the  amendments  thereto  adopted  since  its  ra- 
tification ;  3.  In  the  bills  of  rights  and  constitutions  of  the  respective  states  ; 
4.  In  certain  legislative  declarations,  (such  as  the  act  for  securing  religious 
liberty,)  which,  though  revocable  by  succeeding  legislatures,  are  looked  up- 
on by  the  people  with  a  reverence  which  we  may  hope  will  protect  them 
forever  from  the  rude  hand  of  a  master,  or  the  imprudent  intermeddling  of 
political  innovators. 

Mr.  Blackston^  proceeds  :  "  Thus  much  for  the  declaration  of  our  rights 
and  liberties.  The  rights  themselves,  thus  defined  by  these  several  statutes, 
consist  in  a  number  of  private  immunities,  which  will  appear,  from  what 
has  been  premised,  to  be  indeed  no  other,  than  either  that  residuum  of  na- 
tural liberty,  which  is  not  required  by  the  laws  of  society  to  be  sacrificed  to 
public  convenience  ;  or  else  those  civil  privile^ges,  which  society  hath  en- 
gaged to  provide,  in  lieu  of  the  natural  liberties  so  given  up  by  individuals. 
These,  therefore,  were  formerly,  either  by  inheritance  or  purchase,  the  rights 
of  all  mankind  ;  but,  in  most  other  couhtries  of  the  world,  being  now  more 
or  less  debased  and  destroyed,  they  at  present  may  be  said  to  remain,  in  a 
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peculiar  and  cmphatical  manner,  the  rights  of  the  people  of  England.  And 
these  may  be  reduced  to  three  principal  or  primary  articles:  the  right  of 
personal  security,  the  right  of  personal  liberty,  and  the  right  of  private  pro- 
perty; because,  as  there  is  no  other  known  method  of  compulsion,  or  of 
abridging  man's  natural  free  will,  but  by  an  infringement  or  diminution  of 
one  or  other  of  these  important  rights,  the  preservation  of  these  inviolate, 
may  justly  be  said  to  include  the  preservation  of  our  civil  immunities  in 
their  largest  and  most  extensive  sense. 

"I.  Tlie  right  of  personal  security  consists  in  a  person's  legal  and  unin- 
terrupted enjoyment  of  his  life,  his  limbs,  his  body,  his  health,  and  his  re- 
putation. 

"1.  Life  is  tlie  immediate  gift  of  God,  a  right  inherent  by  nature  in  every 
individual;  and  it  begins  in  contemplation  of  law  as  soon  as  an  infant  is 
able  to  stir  in  the  mother's  womb.  For,  if  a  woman  is  quick  with  child, 
and,  by  a  potion  or  otherwise,  killeth  it  in  her  womb ;  or,  if  any  one  beat 
her  whereby  the  child  dieth  in  her  body,  and  she  is  delivered  of  a  dead  child, 
this,  though  not  murder,  was,  by  the  ancient  law,  homicide  or  manslaughter. 
But  the  modern  law  doth  not  look  upon  this  offence  in  quite  so  atrocious 
a  light,  but  merely  as  a  heinous  misdemesnor. 

"  An  infant  in  ventre  sa  mere,  or  in  the  mother's  womb,  is  supposed  in  law 
to  be  born  for  many  purposes.  It  is  capable  of  having  a  legacy  or  a  sur- 
render of  a  copyhold  estate  made  to  it.  It  may  have  a  guardian  assigned 
to  it;  and  it  is  enabled  to  have  an  estate  limited  to  its  use,  and  to  take  af- 
terwards by  such  limitation,  as  if  it  were  then  actually  born.  And  in  this 
point  the  civil  law  agrees  with  ours. 

"2.  A  man's  limbs  (by  which,  for  the  present,  we  only  understand  those 
members  which  may  be  useful  to  him  in  fight,  and  the  loss  of  which  alone 
amounts  to  mayhem  by  the  common  lavv,)  are  also  the  gift  of  the  wise  Crea- 
tor, to  enable  him  to  protect  himself  from  external  injuries  in  a  state  of  na- 
ture. To  these,  therefore,  he  has  a  natural  inherent  right ;  and  they  can- 
not be  wantonly  destroyed  or  disabled  without  a  manifest  breach  of  civil 
liberty. 

"  Both  the  life  and  limbs  of  a  man  are  of  such  high  value,  in  the  estima- 
tion of  the  law  of  England,  that  it  pardons  even  homicide  if  committed  se 
defendendo,  or  in  order  to  preserve  them.  [I.  R.  C.  ch.  163.]  For  what- 
ever is  done  by  a  maU;  to  save  either  life  or  member,  is  looked  upon  as  done 
upon  the  highest  necessity  and  compulsion.  Therefore,  if  a  man  through 
fear  of  death  or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  act,  these,  though  accompanied  with  all  other  the  requisite  so- 
lemnities, may  be  afterwards  avoided,  if  forced  upon  him  by  a  well-groiftid- 
ed  apprehension  of  losing  his  life,  or  even  his  limbs,  in  case  of  his  non- 
compliance. And  the  same  is  also  a  sufficient  excuse  for  the  commission 
of  many  misdemesnors,  as  will  appear  in  the  fourth  book.  The  constraint  a 
man  is  under  in  these  circumstances  is  called  in  law  duress,  from  the  Latin 
durities,  of  which  there  are  two  sorts ;  duress  of  imprisonment,  where  a  man 
actually  loses  his  liberty,  of  which  we  shall  presently  speak,  and  duress 
per  minus,  where  the  hardship  is  only  threatened  and  impending,  which  is 
that  we  are  now  discoursing  of.  Duress  ^er  minas  is  either  for  fear  of  loss 
of  life,  or  else  for  fear  of  mayhem  or  loss  of  limb.  And  this  fear  must  be 
upon  sufficient  reason  ;  '  non,' as  Bracton  expresses  it,  '  suspicio  cujuslibet 
vani  et  meticulosi  hominis,  sed  talis  qui  possit  cadere  in  viruni  constantem  ; 
talis  enim  debet  esse  metus,  qui  in  se  contineat  vitae  periculum,  aut  corporis 
rruciatum:  [See  6  East.  141-.  Co.  Litt.  162.  Com.  Dig.  Plead.  2  W. 
20.]  A  fear  of  battery,  or  being  beaten,  though  never  so  well  grounded,  is 
no  duress  ;  neither  is  the  fear  of  having  one's  house  burned,  or  one's  goods 
taken  away  and  destroyed  ;  because,  in  these  cases,  should  the  threat  be 
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performed,  a  man  may  have  satisfaction  by  recovering  equivalent  damages  t 
but  no  suitable  atonement  can  be  made  for  the  loss  of  life  or  limb.  And 
the  indulgence  shewn  to  a  man  under  this,  the  principal  sort  of  duress,  the 
fear  of  losing  his  life  or  limbs,  agrees  also  with  that  maxim  of  the  civil  law, 
ignoscitur  ei  qui  sanguinem  suuni  qualiter  redemplum  roluit. 

The  law  not  only  regards  life  and  member,  and  protects  every  man  in  the 
enjoyment  of  them,  but  also  furnishes  him  with  every  thing  necessary  for 
their  support.  For  there  is  no  man  so  indigent  or  wretched,  but  he  may  de- 
jnand  a  supply  sufficient  for  all  the  necessities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  several  statutes  enacted  for  the  re- 
lief of  the  poor ;  of  which  in  their  proper  places.  A  humane  provision; 
yet,  though  dictated  by  the  principles  of  society,  discountenanced  by  the 
Roman  laws.  For  the  edicts  of  the  emperor  Constantine  commanding  the 
public  to  maintain  the  children  of  those  who  were  unable  to  provide  for 
them,  in  order  to  prevent  the  murder  and  exposure  of  infants,  an  institution 
founded  on  the  same  principle  as  our  foundling  hospitals,  though  comprised 
in  the  Theodosian  code,  were  rejected  in  Justinian's  collection. 

"  These  rights,  of  life  and  member,  can  only  be  determined  by  the  death 
of  the  person  ;  whicli  was  formerly  accounted  to  be  either  a  civil  or  natural 
death.  The  civil  death  commenced,  if  any  man  was  banished  or  abjured 
the  realm  by  the  process  of  the  common  law,  or  entered  into  religion  ;  that 
is,  went  into  a  monastery,  and  became  there  a  monk  professed  ;  in  which 
cases  he  was  absolutely  dead  in  law,  and  his  next  heir  should  have  his  es- 
tate. For,  such  banished  man  was  entirely  cut  off  from  society  ;  and  such 
a  monk,  upon  his  profession,  renounced  solemnly  all  secular  concerns  :  and 
besides,  as  the  popish  clergy  claimed  an  exemption  from  the  duties  of  civil 
life  and  the  commands  of  the  temporal  magistrate,  the  genius  of  the  En- 
glish laws  would  not  suffer  those  persons  to  enjoy  the  benefits  of  society, 
who  secluded  themselves  from  it,  and  refused  to  submit  to  its  regulations. 
A  monk  was  therefore  accounted  chiliter  mortuus,  and  when  he  entered  in- 
to religion,  might,  like  other  dying  men,  make  his  testament  and  executors: 
or,  if  he  made  none,  the  ordinary  might  grant  administration  to  his  next  of 
kin,  as  if  he  were  actually  dead  intestate.  And  such  executors  and  admin- 
istrators had  the  same  power,  and  might  bring  the  same  actions  for  debts 
due  to  the  religious,  and  were  liable  to  the  same  actions  for  those  due /rowi 
him,  as  if  he  were  naturally  deceased.  Nay,  so  far  has  this  principle  been 
carried,  that  when  one  was  bound  in  a  bond  to  an  abbot  and  his  successors, 
and  afterwards  made  his  executors  and  professed  himself  a  monk  of  the 
same  abbey,  and  in  process  of  time  was  himself  made  abbot  thereof;  here 
the  law  gave  him,  in  the  capacity  of  abbot,  an  action  of  debt  against  his 
own  executors  to  recover  the  money  due.  In  short,  a  monk  or  religious 
was  so  effectually  dead  in  law,  that  a  lease  made  even  to  a  third  person, 
during  the  life  (generally)  of  one  who  afterwards  became  a  monk,  deter- 
mined by  such  his  entry  into  religion:  for  which  reason,  leases  and  other 
conveyances  for  life  were  usually  made  to  have  and  to  hold  for  the  term  of 
one's  natural  life.  But,  even  in  the  times  of  popery,  the  law  of  England 
took  no  cognizance  o{  profession  in  any  foreign  country,  because  the  fact 
could  not  be  tried  in  our  courts;  and  therefore,  since  the  reformation,  this 
disability  is  held  to  be  abolished ;  as  is  also  the  disability  of  banishment, 
consequent  upon  abjuration,  by  statute  21  Jac.  I.  c.  28. 

"This  natural  life  being,  as  was  before  observed,  the  immediate  donation 
of  the  great  Creator,  cannot  legally  be  disposed  of  or  destroyed  by  any  indi- 
vidual, neither  by  the  person  himself,  nor  by  any  other  of  his  fellow-crea- 
tures, merely  upon  their  own  authority.  Yet,  nevertheless,  it  may,  by  the 
divine  permission,  be  frequently  forfeited  for  the  breach  of  those  laws  of  so- 
ciety, which  are  enforced  by  the  sanction  of  capital  punishments  ;  ©f  thr, 
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nature,  restrictions,  expedience,  and  legality  of  which,  we  may  hereafter 
more  conveniently  enquire  in  the  concluding  book  of  these  commentaries. 
At  present,  I  shall  only  observe,  that  whenever  the  constitution  of  a  state 
vests  in  any  man,  or  body  of  men,  a  power  of  destroying  at  pleasure,  with- 
out the  direction  of  laws,  the  lives  or  members  of  the  subject,  such  constitu- 
tion is  in  the  highest  degree  tyrannical:  and  that,  whenever  any  laws  direct 
such  destruction  for  light  and  trivial  causes,  such  laws  are  likewise  tyranni- 
cal, though  in  an  inferior  degree:  because  here  the  subject  is  aware  of  the 
danger  he  is  exposed  to,  and  may  by  prudent  caution  provide  against  it. 
The°statute  law  of  England  docs  therefore  very  seldom,  and  the  common 
law  does  never,  inflict  any  punishment  extending  to  life  or  limb,  unless  up- 
on the  highest  necessity  ;  and  the  constitution  is  an  utter  stranger  to  any 
arbitrary  power  of  killing  or  maiming  the  subject  without  the  express  war- 
rant of  law.  '  Nullus  liber  homo,'  says  the  great  charter,  '  aliquo  modo  de- 
struatur,  nisi  per  legale,  judicium  parium  suorum  aut  per  legem  terra.'  [Am. 
C.  U.  S.  art.  7.  1  R.  C.  ch.  160.]  Which  words,  '  aliquo  modo  destrua- 
tur,'  according  to  Sir  Edward  Coke,  include  a  prohibition  not  only  of  killing 
and  maiming,  hut  also  o(  torturing  (to  which  our  laws  are  strangers)  and  of 
every  oppression  by  color  of  an  illegal  authority.  And  it  is  enacted  by  the 
statute,  5  Edward  III.  c.  9,  that  no  man  shall  be  forejudged  of  life  or  limb, 
contrary  to  the  great  charter  and  the  law  of  the  land  ;  and  again,  by  statute, 
28  Edward  III.  c.  3,  that  no  man  shall  be  put  to  death,  without  being 
brought  to  answer  by  due  process  of  law.  [Am.  C.  U.  S.  art.  9.  1  R.  C. 
ch.  166.] 

"  3.  Besides  those  limbs  and  members  that  may  be  necessary  to  a  man, 
in  order  to  defend  himself  or  annoy  his  enemy,  the  rest  of  Liis  person  or  body 
is  also  entitled,  by  the  same  natural  right,  to  security  from  the  corporal  in- 
sults of  menaces,  assaults,  beating,  and  wounding;  though  sucli  insults  a- 
mount  not  to  destruction  of  life  or  member. 

"4.  The  preservation  of  a  man's  health  from  such  practices  as  may  pre- 
judice or  annoy  it;   and, 

"5.  The  security  of  his  reputation  or  good  name  from  the  arts  of  detrac- 
tion and  slander,  are  rights  to  which  every  man  is  entitled,  by  reason  and 
natural  justice  ;  since,  without  these,  it  is  impossible  to  have  the  perfect  en- 
joyment of  any  other  advantage  or  right.  But  these  three  last  articles,  being 
of  much  less  importance  than  those  which  have  gone  before,  and  those 
which  are  yet  to  come,  it  will  suffice  to  have  barely  mentioned  them  among 
the  rights  of  persons  ;  referring  the  more  minute  discussion  of  their  several 
branches,  to  those  parts  of  our  commentaries  which  treat  of  the  infringe- 
ment of  these  rights,  under  the  head  of  personal  wrongs. 

"  II.  Next  to  personal  security,  the  law  of  England  regards,  asserts,  and 
preserves,  the  personal  liberty  of  individuals.  This  personal  liberty  con- 
sists in  the  power  of  locomotion,  of  changing  situation,  or  removing  one's 
person  to  whatsoever  place  one's  own  inclination  may  direct,  without  im- 
prisonment or  restraint,  unless  by  due  course  of  law.  Concerning  which 
we  may  make  the  same  observations  as  upon  the  preceding  article ;  that 
it  is  a  right  strictly  natural ;  that  the  laws  of  England  have  never  abridged 
it  without  sufficient  cause  ;  and,  that  in  this  kingdom  it  can  never  be  abridg- 
ed at  the  mere  discretion  of  the  magistrate,  without  the  explicit  permission 
of  the  laws.  [See  C.  U.  S.  art.  I.  §  9.  art.  6,  7,  10.  Virginia  Bill  of  Rights, 
art.  8, 9;  10.  1  R.  0.  ch.  166.]  Here  again  the  language  of  the  great  char- 
ter is,  that  no  freeman  shall  be  taken  or  imprisoned,  but  by  the^lawful  judg- 
ment of  his  equals,  or  by  the  law  of  the  land.  And  many  subsequent  old 
.statutes  expressly  direct,  that  no  man  shall  be  taken  or  imprisoned  by  sug- 
gestion or  petition  to  the  king  or  his  council,  unless  it  be  by  legal  indict- 
ment, or  the  process  of  ihc  rommonlaw.     By  the  petition  of  right,  3  Car. 
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I.,  it  is  enacted,  that  no  freeman  shall  be  imprisoned  or  detained  without 
cause  shewn,  to  which  he  may  make  answer  according  to  law.  [Am.  C. 
U.  S.  art.  6.  Virginia  Bill  of  Rights,  art.  10.  accord.]  By  16  Car.  I.  c. 
10,  if  any  person  be  restrained  of  his  liberty  by  order  or  decree  of  an  illegal 
court,  or  by  command  of  the  king's  majesty  in  person,  or  by  warrant  of  the 
council  board,  or  of  any  of  the  privy  council,  he  shall,  upon  demand  of  his 
counsel,  have  a  writ  of  habeas  corpus,  to  bring  his  body  before  the  court  of 
kind's  bench  or  common  pleas,  who  shall  determine  whether  the  cause  of 
his  commitment  be  just,  and  thereupon  do  as  to  justice  shall  appertain. 
[C.  U.  S.  art.  1,  §  9.  C.  U.  S.  vol.  -2,  pa.  62,  §  14.]  And,  by  31  Car.  II. 
c.  2,  commonly  called  the  habeas  corpus  act,  the  methods  of  obtaining  this 
writ  are  so  plainly  pointed  out  and  enforced,  that,  so  long  as  this  statute  re- 
mains unimpeached,  no  subject  of  England  can  belong  detained  in  prison, 
except  in  those  cases  in  which  the  law  requires  and  justifies  such  detainer. 
[1  R.  C.  ch.  120.]  And,  lest  this  act  should  be  evaded  by  demanding  un- 
reasonable bail,  or  sureties  for  the  prisoner's  appearance,  it  is  declared  by  1 
W.  &  M.  St.  2  c.  2,  that  excessive  bail  ought  not  to  be  required.  [C.  U. 
S.  art.  10.     Bill  of  Rights,  art.  9.     1  R.  C.  ch.  167.  accord.] 

"Of  great  importance  to  the  public  is  tlie  preservation  of  this  personal 
liberty:  for  if  once  it  were  loft  in  the  power  of  any;  the  highest  magistrate, 
to  imprison  arbitrarily  whomever  he  or  his  officers  thought  proper,  (as  in 
France  it  is  daily  practised  by  the  crown,)  there  would  soon  be  an  end  of 
all  other  rights  and  immunities.  Some  have  thought,  that  unjust  attacks, 
even  upon  life  or  property,  at  the  arbitrary  will  of  the  magistrate,  are  less 
dangerous  to  the  commonwealth,  than  such  as  are  made  upon  the  personal 
liberty  of  the  subject.  To  bereave  a  man  of  life,  or  by  violence  to  confis- 
cate his  estate,  without  accusation  or  trial,  would  be  so  gross  and  notorious 
an  act  of  despotism,  as  must  at  once  convey  the  alarm  of  tyranny  through- 
out the  whole  kingdom.  But  confinement  of  the  person,  by  secretly  hur- 
rying him  to  goal,  where  his  sufferings  are  unknown  or  forgotten,  is  a  less 
public,  a  less  striking,  and  therefore  a  more  dangerous  engine  of  arbitrary 
government.  And  yet  sometimes,  when  the  state  is  in  real  danger,  even 
this  may  be  a  necessary  measure.  But  the  happiness  of  our  constitution  is, 
that  it  is  not  left  to  the  executive  power  to  determine  when  the  danger  of 
the  state  is  so  great  as  to  render  this  measure  expedient :  for  it  is  the  par- 
liament only,  or  legislative  power,  that,  whenever  it  seems  proper,  can  au- 
thorize the  crown,  by  suspending  the  habeas  corpus  act  for  a  short  and  limit- 
ed time,  to  imprison  suspected  persons  without  giving  any  reason  for  so  do- 
ing; as  the  senate  of  Rome  was  wont  to  have  recourse  to  a  dictator,  a  ma- 
gistrate of  absolute  authority,  when  they  judged  the  republic  in  any  imminent 
danger.  The  decree  of  the  senate,  which  usually  preceded  the  nomination 
of  this  magistrate,  '  Dent  operam  consules,  ne  quid  respublica  detrimenti  ca- 
piat,' was  called  the  senatus  consultum  ultima  necessitatis.  In  like  manner, 
this  experiment  ought  only  to  be  tried  in  cases  of  extreme  emergency  ;  and 
in  these  the  nation  parts  with  its  liberty  for  a  while,  in  order  to  preserve  it 
forever. 

"  The  confinement  of  the  person,  in  any  wise,  is  an  imprisonment.  So 
that  the  keeping  a  man  against  his  will  in  a  private  house,  putting  him  in 
the  stocks,  arresting  or  forcibly  detaining  him  in  the  street,  is  an  imprison- 
ment. [2  Inst.  589.]  And  the  law  so  much  discourages  unlawful  confine- 
ment, that  if  a  man  is  under  duress  of  imprisonment,  which  we  before^  ex- 
plained to  mean  a  compulsion  by  an  illegal  restraint  of  liberty,  until  he 
seals  a  bond  or  the  like ;  he  may  allege  this  duress  and  avoid  the  extorted 
bond.  But  if  a  man  be  lawfully  imprisoned,  and  either  to  procure  his  dis- 
charge, or  on  any  other  fair  account,  seals  a  bond  or  a  deed,  this  is  not  by 
duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it.     [2  Inst.  482.] 
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To  make  imprisonment  liiwful,  it  must  either  be  by  process  from  the  courts 
of  judicature,  or  by  warrant  Irom  some  legal  officer  having  authority  to  com- 
mit to  prison ;  which  warrant  must  be  in  writing,  under  the  hand  and  seal 
of  the  magistrate,  and  express  the  causes  of  the  commitment,  in  order  to 
be  examined  into  (if  necessary)  upon  a  habeas  corpus.  [Bill  of  Rights,  ait. 
10.  C.  U.  S.  amend.  G.]  If  there  be  no  cause  expressed,  the  gaoler  is  not 
bound  to  detain  the  prisoner.  ['I  Inst.  5-2,  53.]  For  the  law  judges  in  this 
respect,  saith  Sir  Edward  Coke,  like  Festus  the  Roman  governor,  that  it  is 
unreasonable  to  send  a  prisoner,  and  not  to  signify  withal  the  crimes  alleged 
against  him. 

"  A  natural  and  regular  consequence  of  this  personal  liberty,  is,  that  eve- 
ry Englishman  may  claim  a  right  to  abide  in  his  own  country  so  long  as  he 
pleases  ;  and  not  to  be  driven  from  it  unless  by  the  sentence  of  the  law.  The 
king,  indeed,  by  his  royal  prerogative,  may  issue  out  his  writ  ne  exeat  regno, 
and  prohibit  any  of  his  subjects  from  going  into  foreign  parts  without  license. 
[F.  N.  B.  85.]  This  may  be  necessary  for  the  public  service  and  safeguard 
of  the  commonwealth.  But  no  power  on  earth,  except  the  authority  of 
parliament,  can  send  any  subject  of  England  out  of  the  land  against  his 
will ;  no,  not  even  a  criminal.  For  exile  and  transportation  are  punish- 
ments at  present  unknown  to  the  common  law,  and,  whenever  the  latter  is 
now  inflicted,  it  is  either  by  the  choice  of  the  criminal  himself  to  escape  a 
capital  punishment,  or  else  by  the  express  direction  of  some  modern  act  of 
parliament.  To  this  purpose  the  great  charter  declares,  that  no  freeman 
shall  be  banished,  unless  by  the  judgment  of  his  peers,  or  by  the  law  of  the 
land. 

'•  The  law  in  this  respect  so  benignly  and  liberally  construed  for  the  ben- 
efit of  the  subject,  that  though  within  the  realm  the  king  may  command  the 
attendance  and  service  of  all  his  liegemen,  yet  he  cannot  send  any  man 
out  of  the  realm,  even  upon  the  public  service,  excepting  sailors  and  soldiers, 
the  nature  of  whose  employment  necessarily  implies  an  exception  :  he  can- 
not even  constitute  a  man  lord  deputy  or  lieutenant  of  Irdand  against  his 
will,  nor  make  him  a  foreign  ambassador.  For  this  might  in  reality  be  no  more 
than  an  honorable  exile." 

So  much  for  the  law  of  England  on  this  subject.  With  us  it  is  provided 
that  the  privilege  of  the  writ  of  habeas  corpws  shall  not  be  suspended,  unless 
when  in  cases  of  rebellion  or  invasion  the  public  safety  may  require  it.  C. 
U.  S.  art.  I.  §  9.  The  habeas  corpus  act  has  been  much  modified,  explain- 
ed, and  enlarged  in  Virginia  by  the  act,  1  R.  C.  120,  which  is  worthy  of  the 
particular  examination  of  the  student. 

Congress  alone  can  suspend  the  privilege  of  the  writ  of  habeas  corpus. 
Such  an  attempt  was  made  during  the  apprehensions  entertained  of  Col. 
Burr's  designs,  but  failed.  The  celebrated  alien  law,  enacted  during  the 
administration  of  the  first  President  Adams,  was  assailed,  as  in  conflict  with 
several  of  those  provisions  of  the  constitution  which  were  designed  as  a  se- 
curity for  the  rights  and  liberties  of  the  people.  That  act  (passed  6  Cong. 
ch.  75,)  no  longer  forms  a  part  of  our  code. 

We  now  return  to  Mr.  Blackstone : 

"III.  The  third  absolute  right,  inherent  in  every  Englishman,  is  that  of 
property  :  which  consists  in  the  free  use,  enjoyment,  and  disposal  of  all  his 
acquisitions,  without  any  control  or  diminution,  save  only  by  the  laws  of 
the  land.  [See  Bill  of  Rights,  art.  1.  Am.  to  C.  U.S.  art.  6,  7.]  The  origin 
of  private  property  is  probably  founded  in  nature,  as  will  be  more  fully  ex- 
plairied  in  the  second  book  of  the  ensuing  commentaries  :  but  certainly  the 
modifications  under  which  we  at  present  find  it,  the  method  of  conserving 
it  in  the  present  owner,  and  of  translating  it  from  man  to  man,  are  entirely 
derived  from  society ;  and  are  some  of  those  civil  advantages,  in  exchange 
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for  which  every  individual  has  resigned  a  part  of  ins  natural  liberty.  The 
laws  of  England  are  therefore,  in  point  of  honor  and  justice,  extremeh 
watchful  in  ascertaining  and  protecting  this  right.  Upon  this  principle  the 
great  charter  has  declared  that  no  freeman  shall  be  disseised  or  divested  of 
his  freehold,  or  of  his  liberties,  or  free  customs,  but  by  the  judgment  of  his 
peers,  or  by  the  law  of  the  land.  [C.  U.  S.  art.  7.  1  R.  C.  ch.  166.]  And 
by  a  variety  of  ancient  statutes  it  is  enacted,  that  no  man's  lands  or  goods 
shall  be  seized  into  the  king's  hands,  against  the  great  charter,  and  the  law 
of  the  land  ;  and  that  no  man  shall  be  disinherited,  nor  put  out  of  his  fran- 
chises or  freehold,  unless  he  be  duly  brought  to  answer,  and  be  forejudged 
by  course  of  law ;  and  if  any  thing  be  done  to  the  contrary,  it  shall  be  re- 
dressed, and  holden  for  none. 

"So  great,  moreover,  is  the  regard  of  the  law  for  private  property,  that  it 
will  not  authorize  the  least  violation  of  it ;  no,  not  even  for  the  general  good 
of  the  whole  community.  If  a  new  road,  for  instance,  were  to  be  made 
through  the  grounds  of  a  private  person,  it  might  perhaps  be  extensively 
beneficial  to  the  public;  but  the  law  permits  no  man,  or  set  of  men,  to  do 
this  without  consent  of  the  owner  of  the  land.  In  vain  may  it  be  ur^ed 
that  the  good  of  the  individual  ought  to  yield  to  that  of  the  community  ; 
for  it  would  be  dangerous  to  allow  any  private  man,  or  even  any  public  tri- 
bunal, to  be  the  judge  of  this  common  good,  and  to  decide  whether  it  be 
expedient  or  no.  Besides,  the  public  good  is  in  nothing  more  essentially 
interested,  than  in  the  protection  of  every  individual's  private  rights,  as  mo- 
delled by  the  municipal  law.  In  this  and  similar  cases,  the  legislature  alone 
can,  and  indeed  frequently  does,  interpose  and  compel  the  individual  to 
acquiesce.  But  how  does  it  interpose  and  compel  ■!  Not  by  absolutely 
stripping  the  subject  of  his  property  in  an  arbitrary  manner,  but  by  giving 
him  a  full  indemnification  and  equivalent  for  the  injury  thereby  sustained. 
[A.  M.  C.  U.  S.  art.  7.  1  R.  C.  ch.  37,  236.  2  John.  162.  6  Ran.  246. 
6  Cranch,  1-35.]  The  public  is  now  considered  as  an  individual,  treating 
with  an  individual  for  an  exchange.  All  that  the  legislature  does  is  to  oblige 
the  owner  to  alienate  his  possessions  for  a  reasonable  price :  and  even  this 
is  an  exertion  of  power,  which  the  legislature  indulges  with  caution,  and 
which  nothing  but  the  legislature  can  perform." 

We  have  thus  taken  a  short  view  of  the  principal  absolute  rights  of  indi- 
viduals. To  secure  their  enjoyment,  however,  certain  protections  or  bar- 
riers have  been  erected,  which  serve  to  maintain  inviolate  the  three  primary 
rights  of  personal  security,  personal  liberty,  and  private  property.  These 
may  in  America  be  said  to  be  : 

1.  The  bill  of  rights  and  written  constitutions,  both  of  the  federal  and 
state  governments,  which,  being  certain  and  defined,  form  a  limitation  of 
power,  which  cannot  be  transcended  without  usurpation. 

2.  The  right  of  bearing  arms — which  with  us  is  not  limited  and  restrain- 
ed by  an  arbitrary  system  of  game  laws,  asin  England;  but  is  practically 
enjoyed  by  every  citizen,  and  is  among  his  most  valuable  privileges,  since 
it  furnishes  the  means  of  resisting,  as  a  freeman  ought,  the  inroads  of  usur- 
pation. 

3.  The  right  of  applying  to  the  courts  of  justice  for  the  redress  of  injuries. 
"Since  the  law  is  the  supreme  arbiter  of  every  man's  life,  liberty,  and  pro- 
perty, courts  of  justice  must  at  all  times  be  open  to  the  subject,  and  the  law 
be  duly  administered  therein.  The  emphatical  words  of  magna  charta, 
spoken  in  the  person  of  the  king,  who  in  judgment  of  law  (says  Sir  Edward 
Coke)  is  ever  present,  and  repeating  them  in  all  his  courts,  are  these  nuUl 
vendemus,  nulli  negabimus,  aut  differ  emus  rectum  vel  justitiam.  [1  R.  C.  ch. 
166.)  •  And,  therefore,  every  subject,'  continues  the  same  learned  author, 
••for  injury  done  to  him  in  bonis,  in  terris,  vel  persona,  by  any  other  subject, 
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be  he  ecclesiastical  or  temporal,  without  any  exception,  may  take  his  reme- 
dy by  the  course  of  the  laAv,  ;in(I  have  justice  and  right  for  the  injury  done 
to  him,  /reely  without  sale,  fully  without  any  denial,  and  speedily  without 
delay.'  And  it  is  ordained  by  magna  charta,  that  no  freeman  shall  be  out- 
lawed, that  is,  put  out  of  the  j)rotection  and  benefit  of  the  laws,  but  accord- 
ing to  the  law  of  the  land.  [1  R.  C.  ch.  1G6.]  Moreover,  by  1  W.  &.  M. 
St.  2.  c.  2.  it  is  declared,  that  the  pretended  power  of  suspending,  or  dis- 
pensing with  laws,  or  the  execution  of  laws,  by  regal  authority,  without  con- 
sent of  parliament,  is  illegal. 

"  If  there  should  happen  any  uncommon  injury,  or  infringement  of  the 
rights  before  mentioned,  which  the  ordinary  course  of  law  is  too  defective 
to  reach,  there  still  remains,  in  England,  a  fourth  subordinate  right,  apper- 
taining to  every  individual,  namely,  the  right  of  petitioning  the  king,  or 
either  house  of  parliament,  for  the  redress  of  grievances,"  and  this  right  of 
petition  for  redress  of  grievances  is  secured  to  us  by  the  Am.  C.  U.  S.  art.  3. 
"  The  last  auxiliary  right  of  the  subject,  that  I  shall  at  present  mention, 
is  that  of  having  arms  for  their  defence,  suitable  to  their  condition  and  de- 
gree, and  as  such  arc  allowed  by  law  :" — which  is  secured  with  us  by  Am. 
C.  U.  S.  art.  4. 

"In  these  several  articles  consist  the  rights  or  liberties  of  [the  citizen:] 
liberties,  highly  necessary  to  be  perfectly  known  and  considered  by  every 
man,  lest  his  ignorance  of  the  points  whereon  they  are  founded  should  hur- 
ry him  into  faction  and  licentiousness  on  the  one  hand,  or  a  pusillanimous 
indifference  and  criminal  submission  on  the  other.  And  we  have  seen  that 
these  rights  consist,  primarily,  in  the  free  enjoyment  of  personal  security,  of 
personal  liberty,  and  of  private  property.  So  long  as  these  remain  invio- 
late, the  citizen  is  perfectly  free  ;  for  every  species  of  compulsive  tyranny 
and  oppression  must  act  in  opposition  to  one  or  other  of  these  rights,  having 
no  other  object  upon  which  it  can  possibly  be  employed.  To  preserve  these 
from  violation,  it  is  necessary  that  the  constitution  be  supported  in  its  full 
vigour,  and  its  limits  carefully  guarded.  And,  lastly,  to  vindicate  these 
rights,  when  actually  violated  or  attacked,  the  citizen  is  entitled,  in  the  first 
place,  to  the  regular  administration  and  free  course  of  justice  in  the  courts 
of  law;  next,  to  the  right  of  petitioning  for  redress  of  grievances  ;  and,  last- 
ly, to  the  right  of  having  and  using  arms  for  self-preservation  and  defence. 
And  all  these  rights  and  liberties  it  is  our  birthright  to  enjoy  entire ;  unless 
where  the  laws  of  our  country  have  laid  them  under  necessary  restraints. 
Restraints  in  themselves  so  gentle  and  moderate,  as  will  appear  upon  far- 
ther enquiry,  that  no  man  of  sense  or  probity  would  wish  to  see  them  slack- 
ened. For  all  of  us  have  it  in  our  choice  to  do  every  thing  that  a  good  man 
would  desire  to  do;  and  are  restrained  from'  nothing,  but  what  would  be 
pernicious  either  to  ourselves  or  our  fellow-citizens.  Recommending  there- 
fore to  the  students  in  our  laws  a  farther  and  more  accurate  search  into  this 
extensive  and  important  title,  I  shall  close  my  remarks  upon  it  with  the  ex- 
piring wish  of  the  famous  fiither  Paul  to  his  country,  '  Esto  perpetua!'  " 
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Having  completed  the  proposed  considerption  of  the  absolute  rights  of 
individuals,  we  shall  now  proceed  to  the  examination  of  such  rights  and  du- 
ties of  the  citizen  as  are  merely  relative,  or  pertain  to  them  as  members  of 
society,  standing  in  various  relations  to  each  other. 
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In  treating  this  subject,  Mr.  Blackstone  has  divided  the  relations  of  an 
individual,  as  a  member  of  society,  into  public  and  private,  each  of  which  he 
has  again  reduced  to  various  subdivisions.  Under  the  first  he  is  led  into  an 
extensive  disquisition  on  the  subject  of  the  constitution  of  the  two  houses  of 
parliament,  which  is  followed  by  a  comprehensive  treatise  respecting  the 
king,  his  title,  his  family,  his  councils,  his  duties,  his  prerogative  and  his 
revenue.  There  is  much  interwoven  with  the  chapters  on  these  topics, 
which  it  is  important  for  the  student  to  know  as  a  lawyer,  and  the  whole  is 
essential  to  him  as  a  gentleman  of  letters  and  a  politician.  But  as  these 
subjects  do  not  fall  within  the  plan  which  I  have  marked  out  to  myself,  I 
shall  proceed  in  the  prosecution  of  that  plan,  by  laying  before  the  reader  in 
this  place,  whatever  may  seem  proper  to  be  advanced  in  relation  to  the 
subordinate  magistrates  of  the  commonwealth. 

"  The  magistrates  and  officers,  whose  rights  and  duties  it  will  be  proper 
here  to  consider,  are  such  as  are  generally  in  use,  and  have  a  jurisdiction 
and  authority  dispersedly  throughout  the  country  :  wii'ich  are  principally 
sheriffs;  coroners;  justices  of  the  peace ;  constables;  surveyors  of  high- 
ways;  and  overseers  of  the  poor;  in  treating  of  all  which"  Mr.  Blackstone 
enquires,  "  first,  into  their  antiquity  and  original ;  next,  the  manner  in  which 
they  are  appointed  and  may  be  removed;  and,  lastly,  their  rights  and  duties. 
And  first  of  sheriffs. 

I.  "  The  sheriff  is  an  officer  of  very  great  antiquity.  He  is  called  in 
Latin  vice-comes,  as  being  the  deputy  of  the  earl  or  comes ;  to  whom  the 
custody  of  the  shire  is  said  to  have  been  committed  at  the  first  division  of 
England  into  counties.  But  the  earls,  in  process  of  time,  by  reason  of  their 
high  employment  and  attendance  on  the  king's  person,  not  being  able  to 
transact  the  business  of  the  county,  were  delivered  of  that  burden :  reserving 
to  themselves  the  honor,  but  the  labor  was  laid  on  the  sherifif." 

It  will  not  be  necessary  here,  to  advert  to  the  manner  of  appointment  of 
sheriffs,  which  has  prevailed  at  various  times  among  the  people  of  Great 
Britain.  It  is  a  matter,  indeed,  worthy  of  the  curiosity  of  the  student,  and 
which,  at  another  time,  he  may  find  it  profitable  to  look  into.  At  present 
we  shall  turn  our  attention  rather  to  the  state  of  our  own  law,  on  this  part 
of  our  subject. 

The  act  of  the  general  assembly,  1  R.  C.  ch.  78,  relating  to  the  appoint- 
ment of  sheriflTs,  enjoins  the  county  courts,  in  the  month  of  June  or  July 
annually,  to  nominate  three  persons  named  in  the  commission  of  the  peace 
for  the  county,  (i.  e.  justices  of  the  peace,)  to  the  governor  and  council,  one 
of  whom  being  approved  as  the  constitution  directs,  shall  be  commissioned 
as  sheriff.  A  penalty  of  two  hundred  dollars  each,  is  denounced  against 
the  justices  for  an  omission  to  perform  this  duty.  If  all  the  justices  of  the 
county  refuse  the  office,  two  freeholders  must  be  recommended  in  their 
stead,  and  if  no  person  in  the  county  will  accept  it,  any  citizen  of  the  State 
may  be  recommended  and  appointed. 

The  person  commissioned  as  sheriff,  is  required  to  enter  into  three  bonds, 
with  at  least  two  good  and  sufficient  securities  in  each.*  The  first  to  secure 
the  due  collection  and  payment  of  the  taxes  and  arrears  of  taxes  in  his  coun- 
ty :  the  second,  for  the  due  collection  and  payment,  according  to  law,  of  all 
levies,  fines,  forfeitures,  and  amercements,  and  the  third,  for  the  due  collec- 
tion and  payment  of  officers'  fees,  for  the  due  service  of  process  and  payment 
of  moneys  received  on  executions,  and  generally  for  the  faithful  execution  of 
all  the  duties  devolved  upon  him.  These  bonds  are  made  payable  to  the 
governor  and  his  successors,  and  any  person  aggrieved  may  sue  upon  them 
in  the  name  of  the  governor  for  the  time  being,  for  the  use  of  himself  and  all 
others  who  may  have  like  occasion  to  sue  thereupon.  No  person  can  act  as 
"As  to  tbe  penalty  of  tlieie  bonds,  sec  Sess.  Acts  of  1830,  ch,  21. 


46  SIIKRHTS.  [book   1. 

sherifl"  who  hns  not  given  the5C  bonds.  If  not  given  within  two  months  after 
the  appointment,  or  if  the  person  first  named  in  the  recommendation  fails 
for  a  month  to  apply  for  his  commission,  or  if  the  slicrifl"  commissioned  dies 
within  the  time  of  his  shcriilalty,  tlie  governor  is  required  to  commission 
some  other  of  the  persons  who  were  nominated  by  the  court. 

The  sheriff  is  appointed  for  one  year,  and  may  with  his  own  consent  and 
the  approbation  of  the  executive,  be  continued  for  two  years  and  no  longer; 
except  where  from  some  accident  or  impedimenta  successor  docs  not  qual- 
ify ;  and  except  also  that  the  person  appointed  at  any  other  time  than  Jane 
or  July,  to  fill  the  place  of  a  sheriff  who  dies  within  the  year,  may  be  con- 
tinued in  office  by  the  governor  and  council  until  the  June  or  July  next  after 
the  expiration  of  his  two  years'  service.  In  the  former  case,  if  within  a 
month  after  the  expiration  of  the  sheriff's  term  of  service,  another  be  not 
qualified,  the  old  sheriff  shall  be  considered  as  continued  in  office  for  an- 
other year,  unless  he  fails  to  give  bond  and  to  qualify  for  such  other  year 
within  one  month  after  the  court  at  which  his  successor  ml^ht  have  been 
qualified.  If  he  fails,  his  office  is  declared  vacant.  And  the  same  sheriff 
may  be  continued  in  office  from  year  to  year,  as  long  as  a  successor  shall 
fail  to  be  qualified.  His  official  bonds  are  also  to  continue  in  force  until 
he  gives  a  new  bond  or  vacates  his  office  by  failure  to  do  so.  Sess.  Acts, 
1821,  eh.  29,  §  1. 

"  The  duties  of  the  sheriff  in  England  are  either  as  a  judge,  as  the  keep- 
er of  the  peace,  as  a  ministerial  officer  of  the  superior  courts  of  justice,  or 
as  the  king's  bailiff. 

"  In  his  judicial  capacity  he  is  to  hear  and  determine  all  causes  of  forty 
shillings  value  and  under,  in  his  county  court,  of  which  more  in  its  proper 
place;  and  he  has  also  a  judicial  power  in  divers  other  civil  cases."  But 
in  Virginia  these  judicial  duties  are  very  few  and  circumscribed  ;  the  county 
court  in  Virginia  being  held  not  by  the  sheriff,  but  by  four  or  more  justices 
of  the  peace,  on  whom  the  sheriff  is  but  attendant  as  a  ministerial  officer. 
It  is  his  duty  to  execute  writs,  of  admeasurement  of  dower,  or  of  partition, 
which  are  judicial  writs  and  cannot  be  executed  by  deputy,  though  it  has 
been  decided  in  our  courts  that  writs  of  ad  quod  damnum  are  not  judicial, 
and  may,  therefore,  be  executed  by  the  sheriff's  deputy.  2  Wash.  126,  129, 
130.  Neither  is  the  execution  of  WTits  of  elegit  considered  in  the  light  of 
a  judicial  duty. 

The  sheriff  in  Virginia  is  chiefly  known  as  a  ministerial  officer  of  the 
county  courts  and  superior  courts  of  law  (which  it  is  his  duty  to  attend) 
as  a  keeper  of  the  peace,  and  as  collector  of  the  revenues  of  the  common- 
wealth, the  levies  and  public  dues  of  his  county,  and  the  fees  of  various 
officers. 

"As  a  keeper  of  the  public  peace  he  may  apprehend,  and  commit  to  pri- 
son, all  persons  who  break  the  peace,  or  attempt  to  break  it :  and  may  bind 
any  one  in  a  recognizance  to  keep  the  peace.*  He  may,  and  is  bound  ex 
officio  to  pursue,  and  take  all  traitors,  murderers,  felons,  and  other  mis- 
doers,  and  commit  them  to  goal  for  safe  custody.  He  is  also  to  defend  his 
country  against  enemies  when  they  come  into  the  land  :  and  for  this  pur- 
pose, as  well  as  for  keeping  the  peace  and  pursuing  felons,  he  may  com- 
mand all  the  people  of  his  county  to  attend  him  ;  which  is  called  i\\e  posse 
comitatus,  or  power  of  the  county  ;  and  this  summons  every  person  above 
fifteen  years  old,  is  bound  to  attend  upon  warning,  under  pain  of  fine  and 
imprisonment.  [1  R.  C.  ch.  81.  §  24.  accord.]  But  though  the  sheriff  is 
thus  the  principal  conservator  of  the  peace  in  his  county,  yet,  by  the  express 

'irresisted  in  execution  of  hia  office,  he  may  imprison  the  piartj-  until  he  be  carried  before  a 
magistrate.  lSaund.81.  So  if  at  a  county  court  held  for'thc  election  of  knightsof  the  shire,  a  free- 
holder interrupt  the  proceedings  t>y  making  a  disturbance,  t  he  sheriff  may  order  him  to  bs  taken  intn 
custody  and  takefl  before  a  justice  of  the  peace.    1  Taunt ,  146. —  Chitty. 
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directions  of  the  great  charter,  he,  together  with  the  constable,  •orohei. 
and  certain  other  officers  of  the  king,  is  forbidden  to  hold  any  pleas  of  the 
crown,  or,  in  other  words,  to  try  any  criminal  offence.  [See  1  R.  C.  ch. 
149,  §  49.]  For  it  would  be  highly  unbecoming,  that  the  executioners  ot 
justice  should  be  also  the  judges  ;  should  impose,  as  well  as  levy,  fines  and 
amercements;  should  one  day  condemn  a  man  to  death,  and  personally 
execute  him  the  next.  Neither  may  he  act  as  an  ordinary  justice  of  the 
peace  during  the  time  of  his  office  ;  for  this  would  be  equally  inconsistent ; 
he  being  in  many  respects  the  servant  of  the  justices. 

"  In  his  ministerial  capacity  the  sheriff  is  bound  to  execute  all  process  is- 
suing from  the  courts  of  law.  [Sec  1  R.  C.  ch.  78,  §  17.]  In  the  com- 
mencement of  civil  causes,  he  is  to  serve  the  writ,  to  arrest,  and  to  take  bail ; 
when  the  cause  conies  to  trial,  he  must  summon  and  return  the  jury ;  when 
it  is  determined,  he  must  see  the  judgment  of  the  court  carried  into  execu- 
tion. In  criminal  matters,  he  also  arrests  and  imprisons,  he  returns  the 
jury,  he  has  the  custody  of  the  delinquent,  and  he  executes  the  sentence  of 
the  court,  though  it  extend  to  death  itself.     [See  1  R.  C.  ch.  69,  §  40.] 

To  execute  his  various  duties,  the  sheriff  has  under  him  many  inferior 
officers,  who,  with  us,  arc  called  under-sheriffs.*  The  jailor  is  also  but  the 
servant  of  the  sheriff.  The  sheriff  may  also,  by  common  law,  doubtless 
have  bailiffs  under  him.  but  with  us  that  officer  is  scarcely  known,  as  there 
are  usually  a  sufficient  number  of  deputy-sheriffs  to  discharge  the  duties. 
Where  more  are  wanting,  either  for  the  general  business  of  the  county  or 
a  particular  occasion,  they  are  usually  appointed  instead  of  bailiffs. 

No  person  can  serve  as  deputy-sheriff  more  than  two  years  in  any  term 
oi'  four  years,  unless  he  shall  produce  before  the  court  satisfactory  proof 
of  his  having  duly  collected  and  accounted  for  all  taxes  assigned  to  him  by 
his  former  principal;  nor  unless  the  court  will  certify  him  to  be  a  man  of 
honesty,  probity,  and  good  demeanor;  nor  until  he  shall  have  taken  the 
several  oaths  of  office.  A  penalty  is  denouriced  of  $1000  for  a  breach  of 
the  law  herein.  1  R.  C.  ch.  78,  §  15.  No  sheriff  or  deputy-sheriff  can 
appear  as  an  attorney  in  the  court  of  his  county,  except  only  as  general  at- 
torney for  persons  out  of  the  state.     1  R.  C.  ch.  76. 

When  the  deputy  qualifies,  he  usually  gives  bond  to  the  high-sheriff  with 
condition  to  fulfil  his  duties  faithfully  and  to  indemnify  his  principal  against 
any  liability  for  his  own  malconduct.  The  bond  thus  given,  as  also  the 
sheriff's  bond  to  the  governor,  ought  regularly  to  be  given  every  year.  4 
H.  &.  M.  208.  For  it  must  here  be  observed,  that  the  practice  at  one  time 
was  to  permit  the  sheriff  to  go  on  to  do  the  duties  for  two  years  without  a 
renewal  of  the  bond  at  the  end  of  the  year.  At  length,  however,  the  sheriff's 
securities  in  one  case  contested  their  liability  for  the  second  year,  and  it  was 
decided  that  they  were  not  liable,  and  that  there  niu^t  be  an  annual  nomi- 
nation, commission,  and  bond.  4  H.  &  M.  208.  In  the  case  of  Royster 
vs.  Leake,  (2  Munford,  280,)  indeed,  the  securities  for  the  deputy  to  the 
high-sheriff  were  held  liable  for  the  second  year  as  well  as  the  first ;  but  in 
that  case  the  bond  was  given  in  1802,  and  expressly  bound  the  deputy  and 
his  securities  during  the  sheriff's  "continuance  in  office  till  November 
1804,"  thus  embracing  in  terms  both  years.  But  where  the  bond  of  the 
deputy  used  the  terms  "during  his  continiiancic  in  office,"  without  more 
saying,  the  securities  were  held  bound  onlv  for  one  year.  6  Munford,  81 
Sed  \^de  2  Leigh,  393. 

•Tlie  office  is  usually  farmed  out  to  the  deputy.  This  has  been  decided  to  consist  with  the  provi- 
sions of  the  act  against  the  buying  and  selling;  of  public  officer.  See  Sailing  vs.  McKinney,  1  Leigli, 
4'J.  The  like  decision  seems  to  have  been  formerly  made  under  the  siatiite  of  Mward  the  VI.  by 
our  Rnte-r«volutionary  tribunals.  See  Goodloe  n,  Dudley,  Jefferson's  rep.  59.  In  Noel  vSi  Fishsi'; 
however,  3  Call,  215,  a  diflferpnl  opinion  prevailed. 
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The  high-sheriff  may  also  remove  his  deputy  at  pleasure,  notwithstand- 
ing the  deputy  may  have  given  hitn  a  good  bond  of  indemnity,  and  it  may 
have  been  agreed  that  heshould  be  his  deputy  during  his  continuance  in  office. 
If  lie  does  so  without  sufficient  cause,  he  is  liable  indeed  to  his  deputy's  ac- 
tion for  the  breach  of  contract;  but  if  the  removal  is  in  consequence  of  the 
misfeasances  of  the  deputy  in  his  office,  the  high-sheriff  is  justifiable,  and 
not  liable  to  the  action  of  the  deputv.  4  Mun.  150.  See  1  Dall.  49. 
Hob.  13. 

By  the  death  of  a  sheriff,  the  powers  of  his  deputy  are  at  once  deter- 
mined, except  as  to  the  collection  of  taxes,  officers'  fees,  &,c.  due  at  the 
sheriff's  death  ;  for  the  office  thereby  becomes  vacant ;  and  it  is  provi'^ed 
in  general  terms,  that  whenever  there  is  a  vacancy  in  the  office  of  sheriff, 
the  coroner  or  coroners  of  the  county  shall  perform  the  duties  appertaining 
to  his  office,  except  collection  of  taxes,  &.c.  ii  R.  C.  ch.  78,  §  23.  1  R. 
C.  ch.  81,  §  27. 

The  deputy  may,  it  seems,  perform  all  the  duties  of  the  sheriff  which 
are  of  a  ministerial  character.  (A  few  cases  are  excepted  ;  see  1  R.  C. 
ch.  189,  §  22.)  Such  as  are  judicial  he  cannot.  Mr.  Chitty  states  the  prin- 
ciple thus  :  The  under-sheriff  may  do  all  that  the  sheriff  himself  can  do, 
except  that  which  the  sheriff  himself  ought  to  do  in  person,  as  to  execute  a 
writ  of  waste,  redisseisin,  partition,  dower,  &c.  6  Co.  12.  Hob.  13.  Dalt. 
34.  Jenk.  181.  For  in  all  cases  where  the  writ  commands  the  sheriff  to  go 
in  person,  there  the  writ  is  his  commission,  from  which  he  cannot  deviate. 
Dalt.  31.  The  under-sheriff  hath  not,  nor  ought  to  have,  any  interest  in  the 
office  itself,  neither  may  he  do  any  thing  in  his  own  name,  Salk.  96,  but 
only  in  the  name  of  the  high-sheriff,  who  is  answerable  for  him,  because  the 
writs  are  directed  to  the  high-sheriff. 

But  with  us  it  would  seem  that  the  provision  of  the  law  is  considered 
more  general,  and  that  the  deputy  may  execute  all  process,  except  in  a  few 
cases  provided  for  by  particular  statute.     See  2  Wash.  130. 

By  the  common  law,  if  an  action  is  brought  for  a  breach  of  duty  in  the 
office  of  sheriff,  it  should  be  against  the  high-sheriff,  as  for  an  act  done  by 
him,  and  not  against  the  under-sheriff;  and  if  it  proceeds  from  a  fault  of 
the  under-sheriff  or  bailiff,  that  is  matter  to  be  settled  between  them  and  the 
high-sherifl.  Cowp.  Rep.  403.  1  Wash.  159.  But  by  our  statute  the 
party  grieved  may  in  many  instances  proceed  against  the  deputy  himself  or 
the  principal  at  his  election.  1  R.  C.  ch.  78,  ch.  134,  §  48,  38.  \\''here,  how- 
ever, bail  is  not  taken  according  to  the  precept,  the  plaintiff  in  the  action 
can  only  proceed  against  the  principal,  and  cannot  sue  the  deputy  though 
the  omission  was  his.     1  Wash.  325. 

By  the  common  law,  a  new  sheriff  being  appointed  and  sworn,  he  ought, 
at  or  before  the  next  county  court,  to  deliver  a  writ  of  discharge  to  the  old 
sheriff,  who  is  to  set  over  ail  the  prisoners  in  the  gaol  severally  by  their  names 
(together  with  all  the  writs)  precisely,  by  view  and  indenture  between  the 
two  sheriffs,  wherein  must  be  comprehended  all  the  actions  which  the  old 
sheriff  hath  against  every  prisoner,  though  the  executions  are  of  record. 
And  till  the  delivery  of  the  prisoners  to  the  new  sheriff,  they  remain  in  the 
custody  of  the  oldsheiiff,  notwithstanding  the  letters  patent  of  appointment, 
the  writ  of  discharge,  and  the  writ  of  delivery ;  neither  is  the  new  sheriff 
obliged  to  receive  the  prisoners  but  at  the  gaol  only.     [Chitty. 1 

On  this  subject  it  is  provided  by  our  law  that  the  delivery  over  of  the  pri- 
soners by  indenture  between  the  old  and  new  rheriff,  or  the  entry  upon  re- 
cord in  the  county  court  of  the  names  of  the  several  persons  and  causes  of 
their  commitment,  delivered  over  to  the  new  bv  the  old  sheriff,  is  a  sufficient 
assignment  aud  discharge.  1  R.  C.  ch.  78,  §  20.  And  where  the  inden- 
ture recited  (he  style  o-f  n  suit  thus:   -'J.  S.  &  Company  r.f   B."  it  was 


CHAP.  6,J  CORONF.RS.  49 

held  sufficient,  though  the  namei  of  the  company  wero  not  inserted  at 
length.     9  John.  Rep.  85. 

Gaolers,  as  we  have  already  said,  are  also  the  servants  of  the  sheriff,  and 
he  is  responsible  for  their  conduct.  He  is,  indeed,  himself  considered  ai 
having  the  custody  of  the  gaol,  and  has,  therefore,  the  appointment  and  re- 
moval at  pleasure  of  the  gaoler,  who  is  but  his  servant.  So  far,  indeed,  is 
this  principle  carried,  that  in  civil  cases,  if  the  sherift^'s  gaoler  sufler  a  pri- 
soner to  escape,  the  action  must  be  brought  against  the  sheriff,  not  against 
the  gaoler;  for  an  escape  out  of  the  gaoler's  custody  is,  by  intendment  of 
law,  out  of  the  sheriff's  custody.  2  Lev.  159.  2  Jones,  b.  2.  2  Mod.  124- 
5  Mod.  414,  416.  But  an  action  lies  against  a  gaoler  for  a  voluntary  es- 
cape, as  well  as  against  the  sheriff,  it  being  in  the  nature  of  a  rescue.  2 
Salk.  441.  3  Salk.  18.  The  reason  seems  rather  to  be  in  analogy  to  the 
doctrine  of  master  and  servant,  that  the  master  is  not  only  liable,  but  the 
servant  also,  for  his  wilful  wrong,  in  the  execution  of  the  duties  devolved  on 
him  by  his  master. 

The  gaoler  usually  resides  in  his  prison,  and  this  in  England  is  made 
necessary  by  statute.  It  is  his  business  to  keep  safely  all  persons  who  are 
committed  to  him  by  lawful  warrant,  and  if  he  suffer  any  to  escape,  both 
himself  and  the  sheriff  are  answerable  to  the  commonwealth,  if  it  be  a 
criminal  malt'ir,  and  if  it  be  a  civil  matter  the  sheriff  is  responsible  to  the 
party  injured.  The  gaoler  of  the  county  is  also  required  to  act  as  gaoler  to 
ihe  superior  courts  of  law,  to  attend  these  courts  when  in  session,  and  to 
obey  their  orders.  Various  salutary  regulations  have,  within  a  few  years, 
been  adopted  relative  to  the  police  of  the  jails  and  the  treatment  of  prison- 
ers ;— regulations  as  wise  and  just,  as  they  are  benevolent  and  philanthro- 
pical.     1  R.  C.  ch.  69,  §  36,  37.  Sess.  acts,  1822,  ch.  30. 

Under  the  head  of  executions  and  escapes,  the  student  will  find  much 
matter  in  relation  to  the  powers  and  duties  of  sheriffs  and  gaolers,  which  I 
have  deemed  more  proper  to  arrange  under  those  heads  than  in  this  place. 
He  is,  therefore,  referred  to  them. 

II.  "  The  coroner  is  also  a  very  ancient  officer  at  the  common  law.  He 
is  called  coroner,  coronator,  because  he  hath  principally  to  do  with  pleas 
of  the  crown,  or  such  wherein  the  king  is  more  immediately  concerned. 
And  in  this  light  the  lord  chief  justice  of  the  king's  bench  in  England  is  the 
principal  coroner  in  the  kingdom,  and  may  (if  he  pleases)  exercise  the  juris- 
diction of  a  coroner  in  any  part  of  the  realm.  But  there  are  also  particular 
coroners  for  every  county  in  England  ;  usually  four,  but  sometimes  six,  and 
sometimes  fewer.  This  officer  is  of  equal  antiquity  with  the  sheriff;  and 
was  ordained  together  with  him  to  keep  the  peace,  when  the  earls  gave  up 
the  wardship  of  the  county. 

"  He  is  still  chosen  in  England  by  all  the  freeholders  in  the  county  court; 
as  by  the  policy  of  the  ancient  laws  the  sheriffs,  and  conservators  of  the 
peace,  and  all  other  officers  were,  who  were  concerned  in  matters  that  af- 
fected the  liberty  of  the  people  ;"  but  in  Virginia  the  coroners  are  nominated 
by  the  county  and  corporation  courts,  appointed  by  the  Governor  and  coun- 
cil, commissioned  by  the  governor,  and  hold  their  offices  during  good  be- 
haviour ;  i.  e.  for  life.  Const.  Vir.  art.  5,  §  8.  The  county  or  corporation 
court  is  required  to  nominate  two  persons  for  the  office  whenever  a  vacancy 
occurs,  and  they  are  authorized  to  nominate  others,  whenever  in  their  opi- 
nion more  than  one  is  necessary  in  the  county.  Like  the  sheriff,  the  powers 
of  the  coroner  extend  only  to  his  own  county  or  corporation.  In  these  he 
is  ex  officio  a,  conservator  of  the  peace.  He  is  required  to  take  an  oath  of 
office,  and  to  give  bond  with  security  in  the  penalty  of  i$10,000  for  his  faith- 
ful execution  of  its  duties,  which  bond  may  be  sued  on  in  like  manner  as  a 
sheriff's  bond.    And  this  is  the  more  necessary,  as  he  is  required  to  perform 
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the  duties  of  a  sheriff  when  the  she<riff  is  interested,  or  where  there  is  a  va- 
cancy in  that  office,  except  mirh  duties  aa  relate  to  the  collection  of  public 
taxes  and  levies.  1  R.  C.  ch.  81,  §  "27,  .33.  And  even  these  duties  lie  ia 
required  to  perform  (upon  giving  additional  bond)  under  particular  circum- 
stance.s.  Idem,  §  28.  Moreover  the  coroner,  though  hi?  duties  are  princi- 
pally judicial,  is  authorized  by  our  law  to  appoint  deputies,  whose  powers 
arc  then  commensurate  with  his  own,  except  as  to  taking  an  inquest  on  a 
dead  body.      1  R.  C.  ch.  81,  §  36. 

"  The  ofTice  and  power  of  a  coroner  are  like  those  of  the  sheriff,  either 
judicial  or  ministerial;  but  principally  judicial.  This  is  in  a  great  measure 
ascertained  by  statute,  [1  R.  C.  ch.  81,]  and  consists,  first,  in  enquiring, 
when  any  person  is  slain,  or  dies  suddenly  or  in  prison,  concerning  the 
manner  of  his  death.  And  this  must  be  'super  visum  corporis.^  For,  if  the 
body  be  not  found,  the  coroner  cannot  sit.  He  must  also  sit  at  the  very 
place  where  the  death  happened  :  and  his  enquiry  is  made  by  a  jury  over 
whom  he  is  to  preside.  If  any  be  found  guilty  by  tliis  inquest  of  murder 
or  other  homicide,  he  is  to  commit  them  to  prison  for  farther  trial,  and  is 
also  to  enquire  concerning  their  lands,  goods,  and  chattels,  which  are  for- 
feited thereby  :"  which  he  must  cause  to  be  valued,  and  of  which  (until 
the  person  charged  is  taken)  he  must  take  possession  and  render  an  inven- 
tory and  appraisement.  Indeed  he  is,  in  all  respects  as  to  the  murderer's 
effects,  to  be  regarded  as  administrator  or  trustee,  and  is  liable  to  be  sued 
as  such,  and  such  suits  arc  not  dismissed  or  discontinued  by  the  murderer's 
being  taken  or  by  his  death,  though  his  powers  expire  upon  the  death  of  the 
fugitive.  Bond  and  security,  however,  are  required  of  him  for  the  perform^ 
ance  of  his  specific  duties  herein. 

When  the  murderer  is  present  at  the  inquest,  he  must  be  immediately 
committed.  When  he  is  not,  the  coroner  issues  his  warrant  for  his  appre- 
hension, upon  which  he  is  carried  before  a  justice  of  the  peace  to  be  dealt 
with  according  to  law.  The  coroner,  however,  has  the  same  power  as  a 
justice  of  peace  to  summon  an  examining  court  for  the  trial  of  the  prison^ 
er.     These  provisions  will  all  be  found  in  1  R.  C.  ch.  81. 

'•■  The  ministerial  office  of  the  coroner  is  only  as  the  sheriff's  substitute. 
For  when  just  exception  can  be  taken  to  the  sheriff,  for  suspicion  of  par- 
tiality, (as  that  he  is  interested  in  the  suit,  or  of  kindred  to  either  plaintiff  or 
defendant,)  the  process  must  then  be  awarded  to  the  coroner,  instead  of  the 
sheriff,  for  execution  of  the  king's  writs. 

III.  "  The  next  species  of  subordinate  magistrates,  whom  I  am  to  con- 
sider, are  justices  of  the  peace  ;  the  principal  of  whom  is,  in  England,  the 
custos  rotulorum,  or  keeper  of  the  records  of  the  county.  The  common 
law  hath  ever  had  a  special  care  and  regard  for  the  conservation  of  the 
peace,  for  peace  is  the  very  end  and  foundation  of  civil  society.  And, 
therefore,  before  the  present  constitution  of  justices  was  invented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  the  maintenance 
of  the  public  peace.  Of  these,  some  had,  and  still  have,  this  power  an- 
nexed to  other  offices  which  they  hold  ;  others  had  it  merely  by  itself,  and 
were  thence  named  custodes  or  conservatores  pads.  Those  that  were  so 
virtute  officii  still  contiue  :  but  the  latter  sort  are  superseded  by  the  modern 
justices. 

"  These  justices  are,  in  England,  appointed  by  the  king's  special  com- 
mission under  the  great  seal,  the  form  of  which  was  settled  by  all  the  judges, 
A.  D.  1590.  This  appoints  them  all,  jointly  and  separately,  to  keep  the 
peace,  and  any  two  or  more  of  them  to  enquire  of  and  determine  felonies 
and  other  misdemesnors  :  in  which  number  some  particular  justices,  or  one 
of  them,  are  directed  to  be  always  included,  and  no  business  to  be  done 
without  their  presence  :  the  words  of  the  commissiop  running  thus,  'quorutn 
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aliquem  vestTum,  A.  B.  C.  D.  ^-c.  unum  esse  rolumus ;'  whence  the  persons 
JO  named  are  usually  called  justices  of  the  quorum.  In  England,  also,  as  the 
office  of  these  justices  is  conferred  by  the  king,  so  it  subsists  only  during  his 
pleasure,  and  is  determinable,  1.  By  the  demise  of  the  crown  ;  that  is,  in 
six  months  after.  But  if  the  same  justice  is  put  in  commission  by  the  suc- 
cessor, he  shall  not  be  obliged  to  sue  out  a  new  dedimus,  or  to  swear  to  his 
qualification  afresh :  nor,  by  reason  of  any  new  commission,  to  take  the 
oaths  more  than  once  in  the  same  reign.  2.  By  express  writ  under  the 
great  seal,  discharging  any  particular  person  from  being  any  longer  justice. 
3.  By  superseding  the  commission  by  writ  of  supersedeas,  which  suspends 
the  power  of  all  the  justices,  but  does  not  totally  destroy  it :  seeing  it  may 
be  revived  again  by  another  writ,  called  a  procedendo.  4.  By  a  new  com- 
mission, which  virtually,  though  silently,  discharges  all  the  former  justices 
that  are  not  included  therein  ;  for  two  commissions  cannot  subsist  at  once. 
5.  By  accession  of  the  office  of  sheriff  or  coroner.  Formerly  it  was  thought, 
that  if  a  man  was  named  in  any  commission  of  the  peace,  and  had  after- 
wards a  new  dignity  conferred  upon  him,  that  this  determined  his  office, 
he  no  longer  answering  the  description  of  the  commission  :  but  now  it  is 
provided  by  statute,  in  England,  that  notwithstanding  a  nev/  title  of  dignity, 
the  justice  on  whom  it  is  conferred  shall  still  continue  a  justice." 

In  Virginia,  the  clerks  of  the  respective  courts,  and  not  a  justice  of  the 
peace,  are  the  keepers  of  the  records.  The  justices  of  the  peace  are  ap- 
pointed, with  us,  by  the  governor  and  council,  upon  recommendation  of  the 
county  courts.  1  R.  C.  ch.  71.  They  hold  their  offices  during  good  be- 
haviour, which  is  in  law  a  tenure  for  life,  and  there  is  no  distinction  between 
them  as  to  dignity  or  power,  except  that  the  eldest  justice  sitting  in  court 
presides.  The  number  of  justices  in  each  county  is  without  any  other  limit 
than  the  discretion  of  the  nominating  and  appointing  power;  there  must, 
however,  be  at  least  eight  in  each  county,  as  upon  every  examining  court 
eight  at  least  must  be  summoned.  There  is  no  qualification  required  in  re- 
spect to  estate,  but  our  statutes,  like  those  of  England,  render  incompati- 
ble the  office  of  justice  with  the  character  of  attorney  at  law,  in  the  court 
where  he  is  entitled  to  sit  as  a  member;  and  the  office  of  deputy  clerk  has 
in  like  manner  been  adjudged  to  be  incompatible.     2  Vir.  Ca.  523. 

We  have  said  that  justices  are  appointed  upon  recommendation  of  the 
respective  courts.     In  order  to  such  recommendation, 

A  majority  of  the  acting  justices  of  the  county  must  be  present;   or 

The  intention  to  make  such  recommendation  must  be  signified  and  en- 
tered of  record,  and  the  sheriff  must  be  caused  to  summon  the  justices  of 
the  county  to  attend  for  that  purpose. 

It  would  seem  not  sufficient  that  he  be  ordered  to  summon  or  attempt  to 
summon  the  justices.     He  must  actually  summon  them.   1  R.  C.  ch.  71,  §  2. 

In  Virginia  the  justices  take  an  oath  of  office,  but  receive  no  fees  or  sala- 
ry for  their  services.  The  only  compensation  is  that  which  is  derived  indi- 
rectly from  their  appointment  as  sheriff,  according  to  a  rotation  usually  es- 
tablished among  them.     This  office  they  farm  to  deputies  at  an  agreed  price. 

"The  power,  office,  and  duty  of  a  justice  of  the  peace  depend  on  his 
commission,  and  on  the  several  statutes  which  have  created  objects  of  his 
jurisdiction.  His  commission,  first,  empowers  him  singly  to  conserve  the 
peace,  and  thereby  gives  him  all  the  power  of  the  ancient  conservators  at 
the  common  law,  in  suppressing  riots  and  affrays,  in  taking  securities  for 
the  peace,  and  in  apprehending  and  committing  felons  and  other  inferior 
criminals.  If  a  well-meaning  justice  makes  any  undesigned  slip  in  his 
practice,  great  lenity  and  indulgence  are  shewn  to  him  in  the  courts  of  law  ; 
and  there  are  many  statutes  made  to  protect  him  in  the  upright  discharge 
of  his  office,  which,  among  other  privileges,  prohibit  such  justices  from 
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being  sued  for  any  oversights,  without  notice  beforehand,  and  stop  all  suits 
begun,  on  tender  made  of  sufiicient  amends.  But,  on  the  other  hand,  any 
malicious  or  tyrannical  abuse  of  their  office  is  usually  severely  punished  ; 
and  all  persons  who  recover  a  verdict  against  a  justice,  for  any  will'ul  or 
malicious  injury,  are  entitled  to  double  costs." 

A  justice  of  the  peace  acts  ministerially  or  judicially.  Ministerially,  in 
preserving  the  peace,  hearing  charges  against  offenders,  issuing  summons 
or  warrants  thereon,  examining  the  informant  and  his  witnesses,  and  taking 
their  examinations,  binding  over  the  parties  and  witnesses  to  prosecute  and 
give  evidence,  bailing  the  supposed  offender,  or  committing  him  for  trial, 
&c.  See  the  conduct  to  be  observed,  1  Chitty's  Crim.  L.  13  to  116.  In 
cases  where  a  magistrate  proceeds  ministerially,  rather  than  judicially,  if  he 
acts  illegally  he  is  liable  to  an  action  at  the  suit  of  the  party  injured ;  as  if 
he  maliciously  issues  a  warrant  for  felony,  without  previous  oath  of  a  felony 
having  been  committed.  2  T.  R.  2-25.  1  East,  04.  Sir  W.  Jones,  178. 
Hob.  03.  1  Bulst.  01.  1  Leon.  323.  2  Virginia  cases,  130.  He  acts 
judicially  when  he  convicts  for  an  offence  or  gives  judgment  for  a  debt  un- 
der our  statutes. 

In  Virginia,  too,  justices  of  the  peace  are  by  law  judges  of  their  county 
and  corporation  courts;  four  or  more  of  them  constituting  a  court.  They 
have  extensive  jurisdiction  in  civil  but  more  circumscribed  powers  in  crimi- 
nal cases:  sitting,  indeed,  for  the  trial  of  most  misdemesnors  and  many  fe- 
lonies, as  a  court  of  oyer  and  terminer ;  but  in  such  felonies  as  are  to  be 
',ried  in  a  superior  court  of  law,  holding  only  an  examining  court,  whose 
lowers  extend  to  the  absolute  acquittal  but  not  to  the  absolute  conviction 
>f  the  person  charged. 

We  have  already  said  that  great  lenity  is  shewn  to  a  well-meaning  justice. 
The  mistakes  the  law,  no  information  lies  against  him  ;  though  if  he  makes 
jn  illegal  commitment,  he  is  liable  to  the  party  grieved.  [Chitty.]  But  for 
corruption,  or  malicious  conviction  of  a  party,  he  is  liable  to  punishment 
and  removal  by  intbrmation  or  indictment.  1  Bur.  556.  2  Bur.  653.  3 
Bur.  1317,  1716.  1  Chitty's  Crim.  Laws,  873.  And,  in  some  cases,  a 
mere  improper  interference  is  punishable.  As  if  several  magistrates  have 
concurrent  jurisdiction,  and  one  acts  and  renders  a  judgment  in  its  nature 
final,  the  jurisdiction  attaches  so  as  to  exclude  the  others  ;  and  it  would 
be  unlawi'ul  for  them  to  rehear  the  case  and  give  an  opposite  judgment. 
See  what  is  decided  4  T.  R.  451. 

In  Virginia,  the  office  of  justice  of  the  peace  is  determinable  by  his  re- 
moval from  the  commonwealth,  or  from  the  county  in  which  he  was  com- 
missioned, with  a  bona  fide  intention  of  changing  his  residence.  This  was 
adjudged  by  the  general  court,  in  the  case  of  Chew  vs.  Spottsylvania  jus- 
tices, June  term,  1820,  but  has  since  been  expressly  provided  by  law.  Acts 
of  1822,  ch.  36,  §  I. 

So  the  acceptance  of  any  office  under  the  government  of  the  United 
States,  or  of  deputy-sheriff  in  any  county,  or  of'any  office  incompatible 
with  that  of  justice  of  the  peace,  except  the  office  of  high  sheriff,  vacates 
the  justice's  commission.  Ibid,  §  2.  So,  becoming  mail  contractor. 
1  Virg.  Ca.  317. 

It  is  a  general  rule,  that  an  officer  who  holds  his  office  by  patent  cannot 
be  removed  but  by  judgment  of  a  court.  See  cases  cited  5  Bac.  212. 
QucBre,  how  far  under  these  acts  a  quo  warranto  information  would  be  neces- 
sary to  vacate  the  office  of  justice  of  the  peace.  The  office  of  justice  of 
the  peace  is  not  determinable,  according  to  the  practice  in  Virginia,  by  any 
of  the  causes  here  enumerated  by  Judge  Blackstone,  except  the  accession 
of  the  office  of  coroner.  Nothing  is  more  common  than  a  justice  resum- 
ing his  seat  (after  serving  as  sheriff)  without  a  new  commission.     This  was 
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doubtless  irregular  in  the  first  instance,  but  it  13  probable  the  courts  would 
fear  at  this  time  to  enforce  the  common  law  doctrine,  as  it  might  produce 
incalculable  mischiefs. 

A  justice  of  peace  cannot  be  removed  from  office  by  the  executive,  but  he 
may  be  amerced  and  removed  from  office  upon  an  information  filed  against 
him  in  a  superior  court  of  law  for  misbehaviour  in  office.  And  being  in- 
toxicated while  in  the  discharge  of  his  official  duties,  is  a  sufficient  misbe- 
haviour to  justify  his  amercement  and  removal ;  and,  in  such  case,  the  ver- 
dict of  "guilty"  is  a  sufficient  finding  to  justify  judgment  of  a  motion.  4 
H.  &,  M.  522.  Virg.  Ca.  308.  It  may  not  be  amiss  here  to  subjoin  a  few" 
general  principles  for  the  information  of  the  student.     Thus, 

The  authority  of  a  justice  of  peace  is  confined  to  the  boundaries  of  his 
own  county,  but  extends  over  the  whole  of  it.    2  Hale,  44,  50.   2  Haw.  37. 

And  if  a  felon  commits  a  felony  in  Frederick,  and  upon  a  warrant  of  a 
justice  of  Frederick  he  is  followed  into  Berkeley  and  taken,  it  is  said  he 
must  be  carried  before  a  Berkeley  justice.  Otherwise,  if  he  had  been  once 
taken  in  Frederick  and  escaped,  and  was  then  retaken  on  fret-h  pursuit.  I 
Hale,  580,  581. 

If  any  judicial  act  be  required  to  be  done  by  two  justices,  both  must  be 
present  at  the  execution  of  it.  Otherwise,  where  thev  act  ministerially.  3 
Bac.  797.     3  T.  R.  3S0.     8  T.  R.  454. 

Regularly,  justices  of  the  peace  ought  not  to  execute  their  offices  in  their 
own  cases,  but  ought  to  cause  the  off'ender  to  be  carried  before  some  other. 
Dalt.  173.  1  Salk.  396.  2  Salk.  607.  But,  in  some  cases,  it  is  justifiable  ; 
as  if  he  be  assaulted,  or,  while  executing  his  office,  be  personally  abused, 
and  there  be  no  other  magistrate  present,  he  may  commit  the  offender.  Str. 
420.     Co.  Lit.  377. 

No  justice  should  proceed  without  summoning  the  party  before  him,  for 
if  he  does  he  is  punishable  therefor.     1  Hawk.  154. 

A  justice  of  peace  may  supersede  an  order  of  his  own,  quia  improvide 
emanavit,  if  it  has  not  been  acted  on.     1  Str.  6. 

By  the  statute  law  of  Virginia,  justices  of  the  peace  have  cognizance  of 
suits  for  small  demands,  when  the  subject  in  controversy  does  not  exceed 
the  value  of  twenty  dollars.  1  R.  C.ch.  71,  §.20,  21.  The  trial  of  these  ca- 
ses is  upon  a  warrant,  either  in  debt,  account,  detinue,  or  trover,  according 
to  the  matter  in  contest,  which  warrant  is  issued  by  the  justice,  summoning 
the  defendant  to  appear  before  him,  or  some  other  justice,  on  some  day 
within  thirty  days.  Upon  the  return,  the  matter  is  heard  without  formality 
of  pleading,  and  judgment  rendered  according  to  the  principles  of  law  and 
equity,  for  principal,  interest,  and  costs,  or  for  the  value  in  controversy^ 
with  damages  and  costs.  The  justice  may  on  this  judgment  award  an  exe- 
cution against  the  goods,  but  not  against  the  body  of  the  debtor;  but  if  the 
principal  sum  exceedsTten  dollars,  then  execution  may  be  stayed  forty  days, 
on  the  defendant  giving  security  for  payment  at  the  end  of  that  time  :  and 
if  he  fails  to  pay,  execution  then  goes  against  both  principal  and  security, 
1  R.  C.  ch.  71,  §  22.  The  execution  is  usually  directed  to  a  constable, 
and  if  he  can  find  no  goods  he  makes  return  accordingly  to  the  clerk's  of- 
fice, whereupon  the  plaintiff  may  have  any  execution  issued  therefrom 
against  the  defendant  which  he  would  have  had,  had  his  judgment  been' 
rendered  by  a  court  of  record  ;  and  the  same  proceedings  take  place  under 
such  execution  as  under  other  executions,  so  that  a  delivery  bond  may  be' 
taken  by  the  officer. 

If  either  party  is  dissatisfied  with  the  justice's  decision,  and  the  debt,  or 
subject  of  trover,  or  detinue,  be  ten  dollars,  exclusive  of  interest,  or  the  pe- 
nalty sued  for  be  five  dollars,  such  party  may  in  five  days  enter  an  appeal 
to  the  ne.xt  monthly  court  upon  giving  security,  and  the  papera  shall  there- 
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upon  be  transmitted  to  the  clerk.  The  appeal  is  to  bo  tried  in  a  summary 
^ray,  and  all  evidence  the  parties  can  produce  is  to  be  heard,  whether  it  was 
before  the  justice  or  not.  If  ilie  judgment  be  uflirmed,  the  same  is  to  be 
given  for  the  amount  of  the  original  judgment  and  costs  of  the  appeal, 
with  damages  at  ten  per  cent,  per  annum  on  the  whole  amount  of  the  ori- 
ginal judgment,  including  cost^J,  and  it  is  to  be  entered  jointly  against  the 
principal  and  security  in  the  a|)peal.  See  1  R.  C.  ch.  71,  §  ii3,  24,  '25,  iiG. 
As  to  the  powers  and  jurisdictions  of  justices  of  the  peace,  when  com- 
posing the  county  court,  the  consideration  of  them  will  be  postponed  to  a, 
liiture  lecture. 

IV.  We  come  next  to  the  office  of  constable.  Constables  are  appoint- 
ed biennially  by  the  county  courts,  and  are  conservators  of  the  peace  within 
their  respective  districts.  They  act  as  the  ministerial  officers  of  the  justices 
in  prosecution  for  small  debts  within  their  jurisdiction,  and  also  as  officers 
of  the  peace.  A  reference  to  the  I  R.  C.  ch.  84,  and  to  Sess.  acts,  1820, 
ch.  32,  on  the  subject  of  the  appointment  and  duty  of  constables,  is  all  that 
seems  necessary  here. 

V.  Surveyors  of  roads.  Their  office  and  duty  consists  in  carrying  into 
execution  the  laws  relative  to  the  public  highways.  They  are  called  in  Vir- 
ginia, overseers  of  roads,  and  their  appointment,  powers,  and  duties,  will  be 
found  in  detail  in  2  R.  C.  ch.  23G. 

It  may  not  be  amiss  in  this  place,  for  want  of  a  more  convenient  oppor- 
tunity, to  add  some  further  remarks  on  highways.  I  shall,  therefore,  here' 
present  the  student  with  some  short  views  in  relation  to  them,  which  it  may 
be  proper  for  him  to  have.  As  to  the  manner  in  which  public  roads  have 
been,  and  are  now  by  law  to  be  established ;— originally,  it  is  said,  there 
were  in  England  only  four  highways,  and  all  others  are  supposed  to  have 
been  established  upon  writs  of  ad  quod  damnum.  In  Virginia,  use  and  the 
necessities  of  the  early  settlers  probably  created  some  roads  anterior  to  the 
act  of  1657,  I  Hen.  Stat.  436,  when  surveyors  of  highways  were  first  di- 
rected to  be  appointed,  and  necessary  roads  were  ordered  to  be  laid  out.  It 
is  scarcely  probable,  however,  that  any  road  in  Virginia  now  exists  which 
has  not  been  laid  out  by  order  of  court.  In  1705,  an  act  was  passed,  ch. 
39,  for  laying  out  roads,  2  Hen.  Stat.  392.  In  1748,  another  act  was  pass- 
ed, see  ed.  1769,  p.  236.  In  the  low  country,  however,  as  very  many  re- 
cords have  probably  been  lost  or  destroyed,  the  difficulty  of  proving  hotv 
or  where  an  highway  was  established  would  be  insurmountable  ;  and  hence 
the  reasonableness  of  the  doctrine  is  obvious,  that,  in  indictments  for  nui- 
sances, 8tc.  to  public  roads,  it  is  not  necessary  to  set  forth  either  how  the" 
highway  was  established,  or  that  it  had  been  so  immemorially.  3  T.  R.  265. 

At  present,  in  Virginia,  the  act  of  assembly,  2  R.  C.  ch.  236,  respecting 
public  roads,  has  been  so  far  changed  of  late,  that  I  think  it  best  to  ofler 
the  following  analysis  of  the  law  on  that  subject,  premising  that  the  jurisdic- 
tion is  vested  entirely  in  the  county  court,  with  a  right  of  appeal,  first  to 
the  superior  court,  and  thence  to  the  court  of  appeals.  In  the  former  case 
the  witnesses  are  examinable  in  the  superior  court,  but  where  an  appeal  to 
the  court  of  appeals  is  designed,  their  testimony  is  required  to  be  spread 
upon  the  record.     1  R.  C.  ch.  64,  §  IS. 

1.  The  county  courts  are  vested  with  power  to  open  a  new  road,  or  alter 
an  old  one,  for  the  convenience  of  travelling  to  the  seat  of  government,  or 
to  the  court-house,  any  public  warehouse,  landing,  ferry,  mill,  coal  mines, 
lead  or  iron  works.  The  same  mode  of  proceeding  is  directed  in  both  ca- 
ses with  one  exception,  which  will  be  noticed.  An  application  is  to  be 
made  to  the  court,  which  thereupon  is  to  appoint  three  viewers,  to  be  sworn 
before  a  justice  of  the  peace  to  view  the  proposed  site  of  the  road,  and  to 
report  the  public  and  private  inconveniences  which  will  result  from  open- 
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ing  it:  and  where  the  application  is  to  alter  a  road,  they  shall  also  vieiv  the 
bid  road,  and  report  the  comparative  conveniences  and  inconveniences 
thereof.  If  upon  their  report  the  court  shall  be  of  opinion  that  the  road 
will  be  convenient,  summonses  issue  to  the  proprietors  of  the  lands  or  their 
agents,  if  any  they  have,  to  show  cause  why  tlie  road  should  not  be  open- 
ed. On  the  return  of  these,  any  proprietor  may  pray  a  writ  of  ad  quod 
damnum,  directed  to  the  sheriff,  cOhimanding  him  to  summon  twelve  free- 
holders to  meet  on  the  land  through  which  the  road  is  to  be  opened,  on  a 
certain  day,  of  which  notice  must  be  given  to  the  proprietors  or  their  agents, 
if  not  in  court  when  the  order  is  made.  The  jury  arc  to  view  the  lands, 
estimating  the  damages,  as  well  with  a  vie V/ to  the  additional  fencing  which 
may  be  rendered  necessary,  as  to  the  use  of  the  land.  The  iriquest  may 
be  taken  by  a  deputy-sheriff,  2  W.  \'26.  1  Call,  495,  and  must  be  sealed 
by  himself  and  the  jurors,  until  which  the  jurors  shall  lake  neither  meat 
nor  drink /rom  any  person  whatever,  from  the  time  they  come  to  the  place 
of  inquisition,*  though  they  may  be  adjourned  from  day  to  day.  The  in- 
quest ought  to  respond  to  all  the  enquiries  to  be  made  by  the  jury,  Gilmer, 
127,  (mill  case,)  and  must  be  returned  to  court;  which  thereupon,  as  well 
as  upon  other  evidence,  shall  determine  whether,  under  all  the  circumstances, 
it  be  better  to  open  the  road  ;  and  if  so,  they  shall  levy  the  damages  and 
costs  of  the  inquest  on  their  county,  and  direct  them  to  be  paid  to  the  par- 
ties injured  respectively.  But  if  they  decide  against  the  application,  the 
applicant  must  pay  costs.  No  road  to  be  opened  through  a  lot  in  town 
without  the  owner's  consent. 

2.  The  county  courts  have  also,  besides  the  power  of  discontinuing  a 
road  by  alteration,  a  power  to  discontinue  a  road  altogether,  except  a  pub- 
lic post  road.  The  person  or  persons  wishing  it  must  proceed  by  applica- 
tion to  court,  upon  one  month's  previous  notice  by  advertisement  at  the 
court-house  door.  A  jury  of  twelve  freeholders  must  thereupon  be  direct- 
ed to  be  summoned  by  the  sheriff,  who,  being  first  sworn,  must  view  the 
road,  and  certify  under  their  hands  (not  seals)  their  opinion,  and  deliver  it 
sealed  to  the  sheriff  to  be  returned  to  court.  Upon  considering  this,  as  well 
as  other  evidence,  the  court  may  in  their  discretion  either  keep  open  or 
discontinue  the  road. 

3.  Building  bridges,  or  causeys.  Where  these  are  necessary,  and  the 
surveyor  with  his  assistants  cannot  make  them,  the  court  may  contract  for 
them,  and  levy  the  charge  on  the  county  :  and  if  the  bridge  or  causey  be 
between  two  counties,  they  shall  unite  in  appointing  three  persons"  eath  to 
confer  on  the  manner  and  conditions  of  executing  the  Work,  and  to  see  that 
the  same  be  done,  and  the  charge  shall  be  paid  by  both  coiinties  in  propor- 
tion to  the  public  tax  or  assessment  of  each.  If  after  notice  from  one 
county  to  another  that  a  bridge  between  them  is  deemed  necessary,  that 
other  refuses  to  appoint  persons,  or  to  do  what  on  their  part  should  be  done, 
the  justices  of  the  former  may  apply  to  the  superior  court  of  the  latter  to/ 
compel  them  by  mandamus.  Arid  the  like  proceeding  is  also  directed  in 
case  of  opening  a  new  road  to  pass  from  one  coun(y  to  some  public  place 
in  another.  No  order  for  erection  of  a  bridge  shall  be  made  unless  a  ma- 
jority of  the  acting  justices  shall  be  present,  and  the  court  shall,  by  entry 
OTi  record  a  month  previously,  have  signified  its  intention,  with  directions^ 
to  the  sheriff  to  summon  the  magistrates  to  attend  for  the  purpose  of  tak- 
ing up  the  subject.  Upon  every  contract  to  be  entered  into  for  the  build- 
ing of  bridges  or  causeys,  the  contractor  shall  give  bond  and  security  to  the 

•  lu  mill  cases  there  is  not  a  ?iiniiar  provision  ;  and  in  1 II.  ^^  TJ.  1.  it  '.vns  decided,  that  where  the 
jury  ate  and  drank  after  tlic  verdict  was  agreed  on,  thoiigh  belorc  scaling  liie  inquisition,  the  inquest 
should  not  tor  that  cause  be  r\\\:irM(.A ,  thr  fmrly  having  coiisfuUd,  ;ind  no  corruption  nppparing.  In' 
the  case  of  a  road  the  Ian  is  not  only  po^iti'  e.  but  ther?  is  no  p?r»on  t-^  consent. — EJ. 
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governor  for  iho  county's  benefit,  and  euit  may  be  prosecuted  in  the  go- 
vernor's name  for  the  use  of  the  county,  or  of  any  person  injured  by  the 
breach.  And  the  contractor  on  his  part  may  institute  suit  against  the  justi- 
ces refusing  to  levy  the  stipuhiled  compensation,  and  recover  the  amount 
with  costs. 

4.  Public  landinrrs  are  to  be  established  in  a  manner  analogous  to  the 
proceedings  for  openinir  ruads,  and  are  put  on  the  same  footing  as  to  ob- 
structions, atid  njay  in  like  manner  be  discontinued  ;  and  so  of  roads  to  such 
public  landings. 

5.  Within  a  few  years  county  courts  have  been  authorized  to  permit  the 
erection  of  gates  across  roads,  except  turnpikes  and  post  roads,  upon  a  con- 
currence of  the  majority  of  the  magistrates  of  the  county,  the  whole  having 
been  by  order  of  court  previously  summoned  ;  subject,  however,  to  the  con- 
trol of  the  superior  courts  of  law,  who  have  power,  upon  application  by  any 
citizen,  and  summons  of  the  party  interested,  to  order  the  gate  to  be  dis- 
continued :  upon  which  the  surveyor  of  the  road,  or,  if  none,  the  sheriff 
shall  abate  it. 

C.  The  duty  and  appointment  of  surveyors  of  roads  are  sufficiently  set 
forth  by  the  '2  R.  Code,  ch.  236.  In  order  to  enable  them  to  fulfil  their  du- 
ties, courts  are  now  authorized  to  levy  money  for  the  purchase  of  gunpow- 
der for  the  removal  of  rock,  Sec. 

7.  Certain  police  regulations  respecting  roads  are  established  by  the 
same  act.  Felling  trees,  making  obstructions  by  fencing  across  a  road,  or 
destroying  sign-posts  or  indexes,  are  made  nuisances,  and  the  guilty  par- 
ties made  liable  to  a  penalty.  The  owners  of  mill-dams,  over  which  a  pub- 
lic road  passes,  are  also  subject  to  penalties  for  sufl^ering  their  dams  to  be 
out  of  repair,  and  without  the  prescribed  bridges  over  the  pier-head,  &c. 
So  too  the  surveyors  for  omissions  of  duty  are  liable  to  penalties,  to  be 
recovered,  as  are  all  the  penalties  of  the  act,  (for  the  use  of  the  literary 
fund,)  by  warrant,  action,  information,  or  indictment,  as  the  case  may  be. 
Prosecutions  are,  however,  limited  to  six  months. 

Our  reported  cases  afford  no  decisions  upon  this  act,  or  those  of  which 
it  was  compiled,  except  so  far  as  they  have  been  quoted. 

It  may  not  be  amiss,  however,  to  add  here,  that  in  England  the  freehold 
and  trees,  &.c.  growing  on  a  road,  belong  to  the  owner  of  the  land  on  both 
sides  of  the  road.  Bac.  Abr.  Highway.  But  it  has  been  decided  here,  un- 
der a  special  act  for  condemning  land  for  the  public  buildings,  that  after  the 
lawful  emanation,  execution,  and  return  of  a  writ  of  ad  quod  damnum  to 
value  land  intended  for  public  uses,  the  title  of  the  former  owner  is  im- 
mediately divested  and  is  transferred  to  the  commonwealth  in  full  and  ab- 
solute dominion,  and  the  owner  is  only  entitled  to  the  valuation  money  and 
damages.  3  H.  &  M.  548.  This  decision  seems  to  have  a  strong  bearing 
on  a  question  never  yet  settled  in  our  courts,  as  to  the  right  of  the  former 
owner  to  resume  the  land  where  a  road  is  altered  or  discontinued,  unless  the 
peculiar  phraseology  of  the  law,  or  the  character  of  the  condemnation  of 
lands  for  the  public  buildings  of  the  commonwealth,  be  considered  as  mak- 
ing a  difference. 

VI.  Overseers  of  the  poor.  These  are  officers  appointed  under  our  sta- 
tute, 2  R.  C,  ch.  239,  to  \\  hich  I  must  content  myself  here  with  referring  the 
student. 
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CHAPTER  VII. 

OF  ALIENS  AND  CITIZENS. 

Before  we  proceed  to  the  subject  of  the  domestic  relations,  I  propose  td 
offer  to  the  student  such  considerations  respecting  aliens  and  citizenship  as 
the  plan  of  these  lectures  seems  to  require,  and  the  nature  of  this  complicat- 
ed matter  will  permit.  I  speak  of  it  as  complicated,  because  it  does  not 
rest  merely  upon  principles  of  natural  right  and  justice,  upon  the  doctrines 
of  the  common  law,  or  even  upon  the  more  expanded  ground  of  the  law  of 
nations.  These  would  of  themselves  oppose  sufficient  difhculties  to  the 
enquirer,  and  offer  ample  field  for  the  controversialist.  But  when  to  these 
are  added  the  statutory  provisions  of  different  nations  in  entire  conflict 
with  each  other,  it  becomes  exceedingly  difhcult,  if  not  impossible,  to  lay 
down  any  certain  rules  for  our  direction.  I  design  to  enquire,  first,  what  is 
the  common  law  doctrine  of  allegiance  and  alienage  ;  secondly,  the  eflect 
of  the  revolution  and  of  the  statutory  regulations  adopted  in  Virginia;  and 
thirdly,  what  may  now  be  considered  as  the  law  of  the  subject,  considering 
it  in  connection  with  the  power  vested  in  the  federal  government,  and  long 
since  exercised  by  Congress,  of  establishing  an  uniform  law  of  naturalization. 

1.  What  is  the  common  law  doctrine  of  allegiance  and  alienage. 

According  to  the  dictates  of  natural  reason,  the  natives  or  indigenes  of 
every  country,  born  of  parents  who  were  citizens  of  that  country  at  the 
time  of  their  birth,  are  to  be  considered  as  citizens.  Society  can  only  bo 
perpetuated  by  the  children  of  its  members,  who  naturally  follow  the  con- 
dition of  their  parents  and  succeed  to  their  rights.  The  interests  of  society 
therefore  demand  the  establishment  of  this  principle  as  a  concpssum ;  and  it 
may  fairly  be  so  considered,  unless  the  contrary  be  expressly  declared  by 
the  municipal  law.  In  like  manner,  the  interest  of  the  offspring  of  a  citizen 
justifies  the  inference  oHiis  tacit  consent  to  become  a  citizen  until  he  re- 
nounces that  character. 

But  though  a  child  be  born  in  the  country,  yet  if  both  his  parents  were 
strangers  not  designing  a  permanent  change  of  country,  it  would  be  suffi- 
ciently obvious,  that,  as  he  must  follow  the  condition  and  succeed  to  the 
rights  of  his  parents,  he  would  on  the  principles  of  natural  reason  be  con- 
sidered as  much  a  stranger  to  the  country  as  his  father.  In  such  case  it 
would  be  the  place  of  his  birth,  indeed,  not  his  country. 

Moreover,  as  the  nature  of  our  species,  and  the  received  principles  of  ci- 
vil society,  allow,  in  matters  of  this  description,  the  mastery  to  the  male, 
we  may  go  a  step  further,  and  advance,  that  if  the  father  and  mother  are  of 
different  countries,  the  child  born  of  them  in  a  country  to  which  they  are 
both  strangers  will,  upon  principles  of  natural  reason,  belong  to  the  coun- 
try of  the  father  rather  than  to  that  of  the  mother. 

But  though  a  child  born  of  foreign  parents  is  not,  on  principles  of  natu- 
ral reason,  necessarily  to  be  considered  as  a  citizen  of  the  country  where  he 
is  born,  it  does  not  follow  that  he  is  in  no  respect  to  be  considered  as  a 
member  of  its  society  while  he  remains  in  it.  Bound  by  their  own  and 
their  parent's  residence,  the  children  of  foreigners  are  subject  to  the  laws 
while  that  residence  continues,  and  are  obliged  to  defend  it  (except  against 
their  own  country)  in  return  for  the  protection  it  has  afforded. 

It  seems  also  equally  clear,  that  upon  principles  of  natural  reason,  a  child, 
on  whom  the  character  of  a  citizen  is  devolved  because  of  his  parentage, 
would  have  a  right  at  years  of  discretion  to  accept  or  renounce  the  condi- 
tion of  his  parents ;  and  at  his  election,  either  tacitly  or  avowedly,  might 
take  upon  himself  the  character  of  a  citizen,  or  relinquish  it  by  removal  and 
by  becoming  a  member  of  another  community. 

Thus,  it  appears  to  me,  that  if  the  different  states  of  the  civilized  world 


*: 


S  ALIENS.  [book    I, 


^ad  been  content  to  follow  the  dictates  ol  reason  and  good  sense  alone,  in- 
stead of  pursuing  the  ignis  fuluus  of  a  deceptive  policy,  there  would  have 
been  little  room  lor  controversy.  We  should  not  have  witnessed  the  bar- 
barism of  condemning  as  a  traitor  a  man  who  was  taken  in  arms  for  the 
country  in  which  he  had  passed  his  life  as  a  subject,  from  infancy  to  age, 
because  he  had  been  born  within  the  dominions  of  another  monarch ;  nor 
should  we  have  seen  a  bloody  war  arising  between  two  nations  speaking 
the  same  language  and  adopting  very  similar  institutions,  about  the  rights 
to  the  personal  sepices  of  the  indigenes  of  the  one  who  had  become  the 
adopted  citizens  of  the  other. 

The  common  law,  in  most  instances,  adopts  these  obvious  principles  of 
liatural  reason.  But  new  principles  were  afterwards  introduced  by  statute, 
both  inconsistent  with  reason  and  in  their  consequences  demonstrative  of 
their  own  absurdity.  This  we  shall  plainly  perceive,  even  on  a  cursory  view 
pf  the  subject, 

"Natural  born  subjects,"  says  Mr.  Blackstone,  "are  such  as  are  born 
within  the  dominions  of  the  crown  of  England  ;  that  is,  within  the  ligeance, 
or,  as  it  is  generally  called,  the  allegiance  of  the  king:  and  aliens,  such  as 
are  born  out  of  it.  Allegiance  is  the  tie,  or  ligamen,  which  binds  the  sub-; 
ject  to  the  king,  in  return  for  that  protection  which  the  king  affords  the  sub- 
ject. The  thing  itself,  or  substantial  part  of  it,  is  founded  in  reason  and 
the  nature  of  government:  the  name  and  the  form  are  derived  to  us  from 
our  Gothic  ancestors.  Under  the  feodal  system,  every  owner  of  lands  held 
them  in  subj^ection  to  some  superior  or  lord,  from  whom  or  whose  ances- 
tors the  tenant  or  vassal  had  received  them  ;  and  there  was  a  mutual  trust 
or  confidence  subsisting  between  the  lord  and  vassal,  that  the  lord  should 
protect  the  vassal  in  the  enjoyment  of  the  territory  he  had  granted  him,  and, 
on  the  other  hand,  that  the  vassal  should  be  faithful  to  the  lord,  and  defend 
him  against  all  his  enemies.  This  obligation  on  the  part  of  the  vassal  was 
called  his  fidelitas  or  fealty  :  and  an  oath  of  fealty  was  required,  by  the  feo- 
dal law,  to  be  taken  by  all  tenants  to  their  landlord,  which  is  couched  in  al- 
roost  the  same  terms  as  our  ancient  oath  of  allegiance;  except  that  in  the 
usual  oath  of  fealty  there  was  frequently  a  saving  or  exception  of  faith  due 
to  a  superior  lord  by  name,  under  whom  the  landlord  himself  was  perhaps 
only  a  tenant  or  vassal.  But  when  the  acknowledgment  was  made  to  the 
absolute  superior  himself,  who  was  vassal  to  no  man,  it  was  no  longer  call- 
ed the  oath  of  fealty,  but  the  oath  of  allegiance  ;  and  therein  the  tenant 
swore  to  bear  faith  to  his  sovereign  lord,  in  opposition  to  all  men,  without 
any  saving  or  exception  ;   '  contra  omnes  homines  fidelitatetn  fecit.' 

"  But,  besides  these  express  engagements,  the  law  also  holds  that  there 
is  an  implied,  original,  and  virtual  allegiance,  owing  from  every  subject  to 
his  sovereign,  antecedently  to  any  express  promise  ;  and  although  the  sub- 
ject never  swore  any  faith  or  allegiance  in  form.  For  as  the  king,  by  the 
very  descent  of  the  crown,  is  fully  invested  with  all  the  rights,  and  bound 
to  all  the  duties  of  sovereignty,  before  his  coronation ;  so  the  subject  is 
hound  to  his  prince  by  an  intrinsic  allegiance,  before  the  superinduction  of 
those  outward  bonds  of  oath,  homage,  and  fealty;  which  were  only  institu- 
ted to  remind  the  subject  of  this  his  previous  duty,  and  for  the  better  secur- 
ing its  performance. 

"  Allegiance,  both  express  and  implied,  is  however  distinguished  by  the 
law  into  two  sorts  or  species,  the  one  natural,  the  other  local ;  the  former 
being  also  perpetual,  the  latter  temporary.  Natural  allegiance  is  such  as  is 
due  from  all  men  born  within  the  king's  dominions  immediately  upon  their 
birth.*     For,   immediately  upon  their  birth,  they  are  under  the  king's  pro- 

'  i\aUii-.nl-b.>rn  siilijects  arc  persons  boni  within  the  alle^iancp,  power,  or  prntection  ofthecrowti  of 
EnnUnd,  which  teniifi  emljrare  not  only  person?  born  within  tlie  dominions  of  liis  majesty,  or  of  his 
hoinngers,  but  t!ie  children  of  subjects  in  the  service  of  the  King  .nbrnad,  and  the  Km^'a  children, 
and  the  heira  of  the  crown,  all  of  whom  are  natural-bora  %ib;ecls  by  ihecommon  Zutp. —  Vhilty. 
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tection ;  at  a  time,  too,  when  (during  their  infancy)  they  are  incapable  of 
protecting  themselves.  Natural  allegiance  is  therefore  a  debt  of  gratitude, 
which  cannot  be  forfeited,  cancelled,  or  altered,  by  any  change  of  time, 
place,  or  circumstance,  nor  by  any  thing  but  the  united  concurrence  of  the 
legislature.  An  Englishman  who  removes  to  France,  or  to  China,  owes  the 
same  allegiance  to  the  king  of  England  there  as  at  home,  and  twenty  years 
hence  as  well  as  nrow.  For  it  is  a  principle  of  universal  law,  that  the  na- 
tural-born subject  of  one  prince  cannot  by  any  act  of  his  own,  no,  not  by 
swearing  allegiance  to  another,  put  off  or  discharge  his  natural  allegiance 
to  the  former:  for  this  natural  allegiance  was  intrinsic  and  primitive,  and 
antecedent  to  the  other;  and  cannot  be  divested  without  the  concurrent  act 
of  that  prince  to  whom  it  was  first  due.  Indeed,  the  natural-born  subject 
of  one  prince,  to  whom  he  owes  allegiance,  may  be  entangled  by  subjecting 
himself  absolutely  to  another :  but  it  is  his  own  act  that  brings  him  into 
these  straits  and  difficulties,  of  owing  service  to  two  masters ;  and  it  is  un- 
reasonable that,  by  such  voluntary  act  of  his  own,  he  should  be  able  at 
pleasure  to  unloose  those  bands  by  which  he  is  connected  to  his  natural 
prince. 

"Local  allegiance  is  such  as  is  due  from  an  alien,  or  stranger  born,  for 
so  long  time  as  he  continues  within  the  king's  dominions  and  protection  ; 
during  which  time  he  is  bound  to  use  the  duties  of  a  citizen  even  to  his  en- 
rolment in  the  militia  ;  though  he  would  not  be  bound  to  bear  arms  against 
his  own  country.  But  this  local  allegiance  ceases  the  instant  such  stranger 
transfers  himself  from  this  kingdom  to  another.  Natural  allegiance  is  there- 
fore perpetual,  and  local  temporary  only:  and  that  for  this  reason,  evident- 
ly founded  upon  the  nature  of  government,  that  allegiance  is  a  debt  due 
from  the  subject,  upon  an  implied  contract  with  the  prince,  that  so  long  as 
the  one  affords  protection,  so  long  the  other  will  demean  himself  faithfully. 
As  therefore  the  prince  is  always  under  a  constant  tie  to  protect  his  natural- 
born  subjects  at  all  times  and  in  all  countries,  for  this  reason  their  allegiance 
due  to  him  is  equally  universal  and  permanent.  But,  on  the  other  hand,  as 
the  prince  affords  his  protection  to  an  alien  only  during  his  residence  in  this 
realm,  the  allegiance  of  an  alien  is  confined  (in  point  of  time)  to  the  dura- 
tion of  such  his  residence,  and  (in  point  of  locality)  to  the  dominions  of 
the  British  empire.  From  which  considerations  Sir  Matthew  Hale  deduces 
this  consequence,  that,  though  there  be  an  usurper  of  the  crown,  yet  it  is 
treason  for  any  subject,  while  the  usurper  is  in  full  possession  of  the  sover- 
eignty, to  practice  any  thing  against  his  crown  and  dignity  ;  wherefore,  al- 
though the  true  prince  regain  the  sovereignty,  yet  such  attempts  against  the 
usurper  (unless  in  defence  or  aid  of  the  rightful  king)have  been  afterwards 
punished  with  death  ;  because  of  the  breach  of  that  temporary  allegiance 
which  was  due  to  him  as  king  de  facto. 

"  When  I  say  that  an  alien  is  one  who  is  born  out  of  the  king's  domi- 
nions, or  allegiance,  this  also  must  be  understood  with  some  restrictions. 
The  common  law  indeed  stood  absolutely  so,  with  only  a  very  few  excep- 
tions:  so  that  a  particular  act  of  parliament  became  necessary  after  the 
Restoration,  -for  the  naturalization  of  children  of  his  majesty's  English 
subjects,  born  in  foreign  countries  during  the  late  troubles.'  And  this  max- 
im of  the  law  proceeded  upon  a  general  principle,  that  every  man  owes 
natural  allegiance  where  he  is  born,  and  cannot  owe  two  such  allegiances, 
or  serve  two  masters,  at  once.  Yet  the  children  of  the  king's  ambassadors 
born  abroad  were  always  held  to  be  natural  subjects :  for  as  the  father, 
though  in  a  foreign  country,  owes  not  even  a  local  allegiance  to  the  prince 
to  whom  he  is  sent ;  so,  with  regard  to  the  son  also,  he  was  held  (by  a  kind 
of  postliminium)  to  be  born  under  the  king  of  England's  allegiance,  repre- 
sented by  his  father,  the  ambassador.    To  encourage  also  foreign  commerce^ 
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it  was  enacted  by  statute  25  Edw.  III.  st.  2,  that  all  children  born  abroad, 
provided  both  their  parents  were  at  the  time  of  the  birth  in  allegiance  to 
xhe  king,  and  the  mother  had  passed  the  seas  by  her  husband's  consent, 
might  inherit  as  if  born  in  England :  and  accordingly  it  hath  been  so  ad- 
judged in  behalf  of  merchants.  But,  by  several  more  modern  statutes, 
these  restrictions  are  still  farther  taken  off:  so  that  all  children  born  out  of 
the  king's  allegiance,  whose  fathers  (or  grandfathers  by  the  father's  side) 
were  natural-born  subjects,  are  now  deemed  to  be  natural-born  subjects 
themselves,  to  all  intents  and  purposes  ;  unless  their  said  ancestors  were 
attainted,  or  banished  beyond  sea,  for  high  treason :  or  were  at  the  birth  of 
such  children  in  the  service  of  a  prince  at  enmity  with  Great  Britain,  Yet 
the  grandchildren  of  such  ancestors  shall  not  be  privileged  in  respect  of 
the  alien's  duty,  except  they  be  protestants,  and  actually  reside  within  the 
realm  ;  nor  shall  be  enabled  to  claim  any  estate  or  interest,  unless  the  claim 
be  made  within  five  years  after  the  same  shall  accrue. 

"  The  children  of  aliens,  born  here  in  England,  are,  generally  speaking, 
natural-born  subjects,  and  entitled  to  all  the  privileges  of  such." 

Such  being  the  principles  of  the  English  law,  as  laid  down  by  Mr.  Black* 
stone,  I  do  npt  think  it  will  be  difficult  to  shew  that  it  is  in  some  things  in- 
consistent with  itself,  and  at  variance  with  the  dictates  of  natural  justice 
and  reason.  For  we  have  just  seen  that  the  children  of  aliens  born  in  Eng- 
land are  considered  as  natural-born  subjects.  Yet  the  children  of  English- 
men born  in  France  or  in  America  are  not  considered  as  French  or  Ameri- 
can born  subjects,  but  as  English :  and  even  the  grandchildren  of  natural- 
born  Englishmen  are  considered  by  the  same  law  as  Englishmen  to  all  in- 
tents and  purposes.  If  the  character  of  the  parent  gives  the  character  to 
the  child  in  the  case  of  Englishmen,  it  must,  pari  ratione,  give  it  in  the 
case  of  the  Frenchman  or  American  : — and  accordingly,  by  the  act  of  Con- 
gress passed  in  1802,  §  4,  it  is  provided  that  the  children  of  citizens  shall, 
though  such  children  be  born  out  ol  the  United  States,  be  considered  as 
citizens  :  provided  that  the  right  of  citizenship  shall  not  descend  to  persons 
whose  fathers  have  never  resided  within  the  United  States.  On  the  other 
hand,  if  the  place  of  birth,  in  the  case  of  one  born  in  England,  operates  a 
naturalization  though  the  parents  were  American,  it  must  have  the  like  ef- 
fect in  naturalizing  as  Americans  the  children  of  an  Englishman  born  in 
America.  Yet  these  by  the  English  law  are  British  subjects.  In  short,  the 
laws  of  Great  Britain  have  assumed  for  her,  rights  which  they  do  not  con- 
cede to  others  ;  and  the  people  of  the  United  States  having  adopted  the 
same  selfish  principles  of  the  English  law,  an  irreconcilable  conflict  has 
been  produced  between  them.  Thus,  if  a  child  of  American  parents  were 
born  in  London,  he  would  by  the  English  law  be  an  Englishman,  entitled 
to  all  the  privileges  and  bound  to  nil  the  duties  of  a  British  subject;  and  if 
he  returned  to  America,  and  in  the  event  of  war  took  arms  for  the  country 
of  his  parents  and  the  land  of  his  connexions  and  his  hopes,  he  would  be 
hanged  as  a  traitor  by  the  British  law.  On  the  other  hand,  if  he  enlisted 
under  the  flag  of  England,  he  would  be  hanged  as  a  traitor  to  America, 
because,  as  the  child  of  American  parents,  he  is  by  our  law  to  be  consider- 
ed as  a  citizen,  though  born  in  another  land.  These  are  the  consequences 
of  an  attempt  to  push  too  far  the  right  of  the  state  over  its  supposed  mem- 
bers, instead  of  pursuing  the  obvious  principles  of  natural  justice  and 
sound  reason.  I  am  not  aware  of  any  attempt  to  settle  or  reconcile  these 
conflicting  regulations. 

2.  I  proceed  next  to  consider  the  effect  of  the  revolution  and  of  the 
statutory  provisions  of  Virginia  on  the  subject  of  alienage. 

The  question  as  to  the  effect  of  the  revolution  in  relation  to  this  subject, 
refers  itself  only  to  the  cases  of  British  subjects  and  American  citizens,  and 
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involves  the  much  discussed  doctrines  of  the  antenati  and  postnati,  which 
have  been  frequently  under  judicial  review  since  the  establishment  of  our 
independence. 

It  was  decided  more  than  two  centuries  ago,  in  Calvin's  case,  7  Co.  1, 
that  "albeit  the  kingdoms  of  England  and  Scotland  should  be  divided  and 
governed  by  several  kings,  yet  all  those  who  were  born  under  the  same  na- 
tural obedience  while  the  realms  were  united,  would  remain  natural  subjects 
and  not  become  aliens  by  such  a  matter  ex  post  facto.  In  like  manner,  it 
had  been  laid  down  by  Bracton,  that  the  Norman  French,  born  durino-  the 
union  of  Normandy  with  the  English  crown,  continued  subjects  of  the 
king  of  England  even  after  it  was  reconquered  by  France.  As  such  they 
were  entitled  to  all  the  privileges  of  English  subjects,  being  capable  of 
holding  lands,  taking  them  by  descent,  &c.  &.c."  The  principle  of  the 
common  law  contained  in  the  case  of  Calvin,  that  the  division  of  the  em- 
pire worked  no  forfeiture  of  previously  existing  privileges,  or  rights  of  pro- 
perty, seems  to  rest  on  the  foundations  of  natural  justice,  and  was  enforc- 
ed with  much  power  by  the  plaintiffs  council  in  the  case  of  Doe  rs.  Ack- 
1am,  2  Barn.  &  Cres.  779.  To  deny  to  me  the  right  to  retain  lands  in 
England  to  which  I  had  title  before  the  revolution,  because  of  that  revo- 
lution and  of  the  concession  of  independence  to  that  portion  of  the  com- 
mon empire  in  which  my  lot  happened  to  be  cast,  would  have  been  unjust  \ 
and  perhaps  it  would  not  have  been  much  less  so,  to  have  denied  to  me 
the  right  to  receive  a  patrimony  from  my  father,  if  he  had  died  an  English 
subject  leaving  an  English  estate  to  descend  to  his  children.  The  titles  of 
British  subjects  to  lands  in  the  state  of  Virginia  acquired  prior  to  the  revolu- 
tion, would  therefore  on  these  principles  remain  unimpaired,  except  as  they 
might  be  affected  by  Virginia  statutes  enacted  subsequent  to  that  event ; 
and  on  the  other  hand,  the  titles  of  Americans  to  lands  in  Great  Britain  ac- 
quired before  the  revolution,  would  remain  altogether  unimpaired,  as  no 
British  statute  was  enacted  affecting  their  rights.  In  like  manner,  and  on 
like  principles,  it  has  been  supposed  that  an  American  antenatus,  on  remov- 
ing to  the  British  dominions,  was  capable  of  inheriting  lands  in  Great  Bri- 
tain as  a  natural  born  subject: — yet,  in  the  case  of  Reed  vs.  Reed,  cited  1 
Mun.  2'25,  and  in  other  cases,  the  converse  of  the  proposition  was  denied. 
The  right  of  the  American  antenatus,  it  was  said,  depends  upon  the  exis- 
tence of  an  allegiance  of  which  the  government  could  not  divest  the  citi- 
zen by  the  acknowledgment  of  independence  ;  but  as  for  an  English  ante- 
natus, he  having  been  born  and  always  resident  out  of  the  United  States> 
never  could  owe  allegiance  to  a  government  which  did  not  exist  at  his 
birth,  unless,  indeed,  he  became  a  party  to  our  social  compact  by  naturali- 
zation. See  4  Cranch,  321.  3  Binney,  75.  7  Wheat.  535.  2  Kent's 
Com.  50.  The  British  antenati  are  consequently  held  to  be  incapable,  since 
the  Declaration  of  Independence,  of  taking  by  descent  in  these  states,  not- 
withstanding the  principles  of  the  common  law  above  mentioned  are  recog- 
nized as  constituting  a  part  of'  their  municipal  code. 

I  am  not  aware  of  any  British  adjudication  upon  the  question  of  the  right 
of  the  American  antenatus  to  take  lands  in  Great  Britain  by  descent.  The 
inference  in  favor  of  this  right  drawn  from  Calvin's  case  seems  to  have  been 
denied  by  very  able  jurists,  and  the  above  cited  case  of  Doe  vs.  Acklam  is 
supposed  to  have  entirely  exploded  the  idea.  2  Kent's  Com.  51.  The 
reasoning  and  principles  of  that  case  seem,  indeed,  to  bear  strongly  against 
the  right,  but  the  question  did  not  directly  arise.  The  claimant  there  was 
not  an  antenatus,  but  was  the  child  (born  since  1783)  of  an  antenatus,  who^ 
had  been  born  in  America,  and  always  resided  here  since  the  revolution. 
Yet  it  will  be  seen  by  the  student,  that  Chief  Justice  Abbott,  in  delivering 
the  judgment  of  the  court,  distinctly  pronounces  James  Ludlow  (the  ante' 


62  ALIENS.  [book   t. 

natus)  to  have  become  an  alien  to  the  British  crown  by  the  recognition  of 
American  independence  ;  but  of  its  efiect  on  his  right  to  inherit  British 
property  he  does  not  speak.* 

It  is  here  proper  to  remark,  that  there  is  a  difference  of  opinion  between 
the  British  and  American  tribunals,  as  to  the  date  at  which  the  people  of 
these  states  ceased  to  be  British  subjects.  With  us  the  line  of  demarcation, 
between  aliens  and  citizens,  has  always  been  considered  as  coeval  with  out 
existence  as  an  independent  nation,  and  as  established  by  the  Declaration 
of  Independence  in  177G.  See  1  Man.  218.  7  Cranch,603.  Kent's  Com. 
50,  51.  The  English  rule  is  to  take  the  date  of  the  treaty  of  peace  in  1783 
as  the  £era  at  which  we  ceased  to  be  subjects.  2  Barn.  &  Cres.  779,  In 
the  application  of  our  rule  the  cases  in  several  states  show  some  difference 
of  opinion.  In  some  it  has  been  decided,  that  British  subjects,  migrating 
to  the  United  States  between  the  Declaration  of  Independence  and  the 
treaty  of  peace,  were  to  be  considered  as  American  citizens,  while  in  others 
this  has  been  denied.  4  John.  Rep.  75.  2  Pickering,  394.  5  Day,  169. 
9  Mass.  460.     Kent's  Com.  51,  52. 

I  proceed  next  to  advert  to  the  statute  law  of  Virginia,  subsequent  to  the 
Declaration  of  Independence.  By  the  act  of  May,  1779,  ch.  14,  for  the  se- 
questration of  British  property,  it  is  recited,  that,  by  the  existence  of  the  war 
and  the  Declaration  of  Independence  the  inhabitants  of  the  other  parts  of 
the  British  empire  had  "become  aliens  and  enemies;"  and  by  chap.  55  of 
the  same  session,  it  was  enacted,  that  all  persons,  not  being  citizens  of  other 
states  of  the  Union,  should  be  deemed  aliens,  except  native  born  whites,  who 
had  resided  in  the  commonwealth  for  two  years  preceding,  and  except  such 
persons  thereafter  migrating  to  the  commonwealth  (other  than  alien  enemies) 
and  giving  assurance  of  fidelity,  and  excepting  also  all  infants  wherever  born, 
whose  father,  if  living,  or  otherwise  whose  mother  was  a  citizen  at  the  time 
of  their  birth,  or  who  should  migrate  hither,  their  father,  if  living,  or  their 
mother  becoming  a  citizen,  or  who  ^lould  migrate  hither,  without  father  or 
mother.  See  2  Tuck.  Black.  App.  C.  page  55,  56,  where  these  provisions 
are  inserted  at  large.  The  act  of  May  1779,  ch.  55,  was  repealed  by  that 
of  1783,  ch.  16:  which  provided,  that  all  free  natives,  and  all  who  had  be- 
come citizens  under  the  act  of  1779,  ch.  55,  and  all  children  wheresoever 
born,  whose  fathers  or  mothers  are,  or  were  citizens  at  the  time  of  their  birth, 
should  be  deemed  citizens  until  they  should  expatriate  themselves  ;  and  that 
all  persons  other  than  alien  enemies  migrating  hither  and  taking  the  oath 
of  fidelity,  in  the  manner  prescribed,  should  be  entitled  to  the  privileges  of 
citizens,  except  eligibility  to  office  until  an  actual  residence  of  two  years 
and  intermarriage  with  a  citizen,  or  purchasing  lands  to  the  value  of  .£100. 
By  the  act  of  1786,  ch.  10,  these  provisions  were  with  slight  variations  re- 
iterated, and  additional  enactments  were  introduced  in  behalf  of  artizans 
an-d  mechanics  ;  but  a  clause  was  also  inserted  prohibiting  the  emigration- 
forever  of  all  persons  who,  having  been  once  officers  of  the  revolutionary 
army,  or  having  taken  the  oath  of  fidelity  to  any  of  the  United  States,  or 
having  been  natives  of  the  United  States  on  the  19th  April,  1775,  afterwards 
were  owners  or  part  owners  of  British  privateers,  or  bore  arms  against  us  in 
the  conflict  for  our  liberties,  or  were  members  of  the  refugee  board  of  com- 
missioners ;  all  other  residents  in  the  United  States  on  tlie  19th  April,  1775, 
were  permitted  to  return,  but  excluded  from  voting  for  members  of  assem- 
bly and  from  holding  any  office  whatever.  This  act  was  re-enacted  at  the 
revisal  in  1792,  and  again  at  the  revisal  in  1819,  and  is  now  to  be  found  1 
R.  C.  ch.  23. 

•  The  case  of  Aiiiliimity  ?'s.  Mulcastcr,  5  Barn,  niid  Ores.  771.  12  C.  h.  R.  374,  is  llic  converse  of 
••his.  There,  though  ths  children  were  born  in  the  United  States  sincfe  the  independence,  of  pa- 
rents who  resided  there  bcfoie,  but  who  vvpre  natiini!  born  British  ^mbjerts  and  nt  the  time  of  the  tse- 
(iaVation  adhcicd  to  fTieal  ftritaiTi,  ihpv  vverc  hoM  not  to  be  ali^ n*^  and  "rre  fhf  reforc  capable  of 
mheriting  in  England, 
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Upon  tlie  provision  contained  in  this  act,  tliat  cliildren,  wheresoever 
i)orn,  whose  fathers  or  mothers  arc  or  were  citizens  at  the  time  of  the  birth 
of  such  children,  shall  be  deemed  citizens,  it  has  been  decided  that  the 
word  "arc"  is  to  be  construed  prospectively  only,  so  as  to  embrace  within 
the  clause  future  cases;  while  the  word  "were"  comprehends  past  cases  ;  and 
that  the  word  "are"  shall  not  be  construed  as  having  o.  present  signification. 
2  Rand.  270.  According  to  the  case  here  cited,  the  act  should  be  constru- 
ed as  if  the  words  were  "whose  fathers  or  mothers  inay  be  citizens  at  the 
time  of  the  birth  of  such  children,  or  were  citizens  at  the  time  of  their 
birth,"  &c. 

In  the  same  case  it  was  also  decided,  that  the  daughter  of  Mrs.  Paradise, 
a  native  born  citizen,  who  removed  to  England  before  the  revolution,  and 
married  a  native  born  Englishman,  in  England,  where  she  resided  with  her 
husband  till  1788,  when  they  removed  to  Virginia,  was  not  a  citizen  ;  and 
her  children,  who  were  born  in  Venice  of  a  Venetian  father,  were  also 
declared  aliens.  2  Rand.  276.  The  question  however,  in  this  case^  de- 
pended in  part  upon  the  act  of  Oct.  1779,  containing  a  provision  in  favor  of 
femes  covert,  widows,  infants,  and  some  others,  which  provision  excluded 
them  from  the  operation  of  the  act  of  May,  1779,  ch.  55,  upon  their  re- 
turning to  the  commonweallji  and  becoming  citizens  within  two  years  there- 
after. This,  Mrs.  Paradise  had  not  done.  This  clause  of  the  act  is  co- 
pied into  Judge  Green's  opinion,  2  Ran.  280, 

In  speaking  of  the  Virginia  law  of  1792,  Judge  Green  observes,  2  Ran 
285,  "that  Virginia  had  no  power  to  pass  any  law  counteracting  the  effect 
of  the  act  of  congress  of  March,  1790."  And  adverting  to  the  question 
whether  the  Virginia  law  of  naturalization,  though  incompetent  to  confer 
citizenship,  might  not,  nevertheless,  have  conferred  the  privilege  of  hold- 
ing lands,  he  justly  remarks,  that  "although  Virginia  may  authorize  aliens  to 
inherit  lands  in  Virginia,  she  has  not  done  so.  She  has  left  the  right  of  in- 
heritance as  an  incident  to  the  right  of  citizenship ;  and  if  she  attempts  to 
jconfer  citizenship  upon  foreigners  in  a  manner  prohibited  by  the  constitu- 
tion and  laws  of  the  United  States,  such  attempt  cannot  enure  to  another 
purpose,  and  give  a  right  to  inherit,  independent  of  citizenship."  This 
seems  to  negative  the  suggestions  of  Judge  Tucker,  in  his  edition  of  the 
(Commentaries,  vol.  1,  part  2,  373,  n.  1,  and  1  presume  correctly. 

We  conie  next  to  consider  this  subject  in  connexion  with  the  power  vest 
cd  in  the  federal  government,  and  long  since  exercised  by  congress,  of  en- 
acting an  uniform  rule  of  naturalization. 

By  the  constitution  of  the  United  States,  congress  has  power  to  establish 
an  uniform  rule  of  naturalization.  C.  U.  S.  art.  1,  §  8.  The  propriety  and 
even  necessity  of  this  provision  is  more  conspicuous  when  we  consider,  that, 
by  another  clause  of  the  constitution,  it  is  provided  that  the  citizens  of  every 
slate  shall  have  the  privileges  of  citizens  in  every  other  state.  Unless,  there- 
fore, the  power  of  enacting  an  uniform  rule  of  naturalization  had  been  ves- 
t<cd  in  congress,  the  greatest  inconvenience  and  confusion  might  have  re- 
suited  from  the  difference  between  the  laws  of  the  states  on  this  subject. 
Hence,  too,  resulted  the  necessity  for  the  prompt  exercise  of  this  power  by 
Congress  ;  and  there  have  not  been  wanting  those  who  believe  that  this 
clause  of  the  constitution  was  intended,  both  in  relation  to  bankruptcies  and 
naturalization,  not  merely  as  permissive,  but  as  directory  and  compulsory o 
Be  this  as  it  may,  it  is  admitted  that  the  power  of  naturalization  is  exclu- 
sively in  congress,  and  that  when  it  proceeded  to  enact  a  statute  on  the  sub- 
ject, all  the  state  laws  on  the  same  subject  necessarily  yielded  to  it.  2 
Wheaton,  259,  269.  2  Ran.  285.  Until  such  enaction,  indeed,  the  regu 
lations  of  the  states  continued  unimpaired  in  their  force  ;  but  as  early  as  the 
year  1790,  congress  proceeded  to  exercise  their  power,  and  thus  to  abrogate 
10 
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the  existing  provisions  for  naturalization  which  were  to  be  found  in  our  own 
code  and  in  those  of  the  other  members  of  tlic  confederacy,  so  far  as  they 
were  in  conflict  with  the  law  of  congress.  This  act,  however,  was  after- 
wards repealed.  The  act  of  180-^,  (7  Con.  ch.  28,)  3  L.  U.  S.  475,  is  now 
the  general  law  on  the  subject,  though  it  is  modified  by  the  acts  of  1804,  3 
L.  U.  S.  G14,  and  the  acts  of  1812  and  1813,  4  L.  U.  S.  474,  485,  and  the 
act  of  March  22,  1816,  to  all  which  I  must  here  refer  the  student. 

The  following  abstract  of  the  provisions  of  these  acts  is  given  by  Chan- 
cellor Kent,  in  his  valuable  commentaries,  vol.  2,  pa.  56,  58 : 

"  It  is  required  that  the  alien  declare  on  oath  before  a  state  court,  being  a 
court  of  record  with  a  seal  and  clerk,  and  having  common  law  jurisdiction, 
or  before  a  circuit  or  district  court  of  the  United  States,  three  years  at  least 
before  his  admission,  his  intention  to  become  a  citizen,  and  to  renounce  his 
allegiance  to  his  own  sovereign.  At  the  time  of  his  admission,  his  country 
must  be  at  peace  with  the  United  States;  and  he  must,  before  one  of  these 
courts,  take  an  oath  to  support  the  constitution  of  the  United  States,  and 
likewise  an  oath  to  abjure  his  native  allegiance.  He  must,  at  the  time  of 
his  admission,  satisfy  the  court  that  he  has  resided  five  years  at  least  in  the 
United  States,  and  one  year  at  least  in  the  state  where  the  court  is  held  : 
and,  if  he  shall  have  arrived  after  the  peace  of  1815,  his  residence  must 
have  been  continued  for  five  years  next  preceding  his  admission,  without 
being  at  any  time  during  the  five  years  out  of  the  territory  of  the  United 
States.  The  evidence  of  the  time  of  his  arrival,  is  to  consist  of  the  registry 
of  his  arrival  made  upon  his  report,  or  the  report  of  his  parent  or  guardian 
before  a  court  of  the  United  States  ;  and  the  certificate  of  that  report  and 
registry,  and  of  his  declared  intention  to  become  a  citizen,  must  be  produ- 
ced to  the  court  admitting  him  :  and  he  must  satisfy  the  court,  that  during 
that  time  he  has  behaved  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  constitution  of  the  United  States,  and  well  disposed  to 
their  good  order  and  happiness.  He  must  at  the  same  time  renounce  any 
title  or  order  of  nobility,  if  any  he  hath.  The  act  further  provides,  that  the 
children  of  persons  duly  naturalized,  being  minors  at  that  time,  shall,  if* 
dwelling  in  the  United  States,  be  deemed  citizens.  It  is  further  provided, 
that  if  any  alien  shall  die  after  his  report  and  declaration,  and  before  actual 
admission  as  a  citizen,  his  widow  and  children  shall  be  deemed  citizens. 

"  A  person  thus  naturalized  becomes  entitled  to  all  the  privileges  and  im- 
munities of  natural- born  subjects,  except  that  a  residence  of  seven  years  is 
requisite  to  enable  him  to  hold  a  seat  in  congress  ;  and  that  no  person,  other 
than  natural-born  citizens,  or  citizens  at  the  time  of  the  adoption  of  the  con- 
stitution can  be  President  of  the  United  States." 

The  laws  of  congress  on  the  subject  of  naturalization  have  been  subject 
to  great  variations.  In  1790,  only  two  years  previous  residence  was  required. 
In  1795,  the  period  was  enlarged  to  five  years^  and  in  1798  to  fourteen 
years ;  but  in  1802  it  was  brought  back  to  five  years,  where  it  still  remains. 
2  Kent's  Com.  57. 

By  the  act  of  congress  passed  in  1802,  sect.  4,  it  is  also  provided  that  the 
children  of  citizens  shall,  though  such  children  be  born  out  of  the  United 
States,  be  considered  as  citizens  :  provided  that  the  right  of  citizenship  shall 
not  descend  to  persons  whose  fathers  have  never  resided  within  the  United 
States.  Now  as^  according  to  the  principles  of  English  law,  a  child  born  in 
England  even  of  alien  parents,  is  entitled  to  the  privileges  of  a  natural-born 
subject, — if  a  child  of  American  parents  were  born  in  London,  he  would 
by  the  law  of  congress  be  entitled  to  the  privileges  of  an  American  citizen, 
and  by  that  of  England  to  the  rights  of  a  British  subject.  It  is  obvious, 
however,  that  he  could  not  b«  a  citizen  of  both,  since  his  duties  would  be 
incompatible.     Has  he  then  a  right  to  election  ?      If  he  has  such  right,  what. 
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amounts  to  its  exercise,  and  what  shall  determine  it?  These  are  questions 
of  some  importance,  since  an  error  might  lead  the  party  who  should  com- 
mit it  into  the  hazards  of  treason  against  that  country  to  which  he  properly 
belonged.  I  am  not  aware  that  they  have  yet  been  settled.  It  is  a  singu- 
larity worthy  of  remark,  that  the  provision  of  the  act  here  alluded  to  applies 
only  to  the  children  of  persons  who  then  were,  or  before  that  time  had  be- 
come citizens,  and  thus  the  act  is  clearly  prospective ;  so  that  the  effect  of 
this  provision  "narrows  rapidly  by  the  lapse  of  time,  and  the  period  will 
soon  arrive  when  there  will  be  no  statutory  regulation  for  the  benefit  of  chil- 
dren born  abroad  of  American  parents,  and  they  will  be  obliged  to  resort  for 
aid  to  the  dormant  and  doubtful  principles  of  the  English  common  law." 
2  Kent's  Com.  45. 

A  denizen  under  the  English  law  is  one  who  lias  ex  donalione  legis  ob- 
tained letters  patent  to  make  him  an  English  subject.  These  letters  patent, 
are,  in  truth,  ex  donatione  regis,  and  give  him  only  limited  rights  ;  for  though 
a  denizen  may  take  lands  by  purchase  or  devise,  he  cannot  take  by  inheri- 
tance. In  Virginia  there  is  no  such  class  of  people  as  denizens,  the  pre- 
rogative of  the  English  crown  having  devolved  upon  no  branch  of  our  go- 
vernment. There  is,  in  short,  no  middle  state  between  the  citizen  and  the 
alien,"except  that  (as  we  have  seen)  certain  privileges  arise  lo  the  represen- 
tatives of  those  who  have  made  their  declaration  of  an  intention  to  become 
citizens,  and  who  die  before  that  is  accomplished. 

We  proceed  next  to  speak  of  the  rights  and  of  the  incapacities  of  aliens. 
An  alien  may  take,  as  it  is  said,  but  cannot  hold  ;  he  may  purchase  lands  or 
other  real  estates,  but  not  for  his  own  use  ;  for,  in  England,  the  king,  and, 
in  Virginia,  the  commonwealth,  is  entitled  to  them  upon  office  found.  Co. 
Litt.  2  v.  and  the  note  there.  To  this  general  rule,  the  law  of  Virginia,  with 
much  liberality,  has  made  some  important  exceptions.  For  by  the  land  law, 
1  R.  C.  ch.  86,  foreigners  may  purchase  and  afterwards  sell  and  transfer  land 
warrants  ;  or  they  may  even  proceed  to  locate  and  survey  them,  and  are  then 
allowed  two  years  to  become  citizens  or  to  transfer  the  certificate  of  survey. 
Moreover,  by  another  act,  1  R.  C.  ch.  94,  the  right  of  the  commonwealth  to 
lands  purchased  by  aliens,  is  released  upon  their  becoming  citizens  before 
office  found  ;  that  is,  before  the  commonwealth  has  by  the  proper  proceed- 
ings consummated  her  title  to  the  estate  thus  improperly  acquired  by  the 
alien;  and,  moreover,  if  an  alien  holds  or  claims  title  to  lands,  and  before 
proceedings  are  instituted  for  escheating  them,  he  bo7ia  fide  sells  or  demises 
them,  or  dies  testate  or  intestate,  the  purchaser  or  lessee  or  the  heir  or  de- 
visee of  the  alien  (if  a  citizen)  is  entitled  to  hold  them  free  of  the  common- 
wealth's title,  subject  nevertheless  to  the  debts  of  the  alien  in  the  same  man- 
ner as  if  he  had  been  a  citizen.  Hence  they  would  not  be  subject  to  con- 
tracts which  did  not  bind  the  heir. 

I  have  said  that  an  alien  may  purchase  lands  but  cannot  hold,  for  upon 
office  found  the  king  or  commonwealth  shall  have  them  ;  and  it  is  true,  that, 
in  order  to  vest  the  complete  title  in  the  commonwealth,  an  office  of  entitu- 
ling  is  necessary  ;  for  it  is  a  general  rule,  that  the  commonwealth  can  neither 
take  or  part  with  any  thing  but  by  matter  of  record  or  patent.  2  B.  C.  258, 
259.  But  the  position  sometimes  laid  down,  that  until  office  found  the  com- 
monwealth has  no  title,  must  not  be  taken  too  broadly,  since,  if  the  alien  dies 
the  freehold  is  in  the  commonwealth  without  office  found,  and  is  cast  upon 
it  because  no  other  can  be  heir.  We  are  told,  indeed,  5  Co.  2,  that  the 
king  has  a  title  before  office,  and  the  office  only  vests  the  possession.  This 
was  not  admitted  in  the  case  of  Fairfax  vs.  Hunter,  in  the  supreme  court. 
7  Cranch,  603,  619,  621.  3  Wheaton,  594.  See  also  1  John.  Cases,  399. 
And  it  was  said,  in  the  first  case  cited,  that  until  office  found  the  alien  has 
complete  dominion  over  the  lands  ;  though  this  broad  expression  is  afterwards 
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qualified,  as  ii  is  admiUtcl  tliat  his  conveyance  of  the  luncJ  could  only  pass 
a  title  defeasible  in  like  manner  by  oHice  found. 

It  is  of  no  importance  whether  the  acquisition  of  the  land  by  the  alien 
be  by  gift,  grant,  sale,  or  devise,  or  in  fee,  for  life  or  for  years.  In  either  case 
the  estate  rests  in  the  alien,  not  for  his  benefit,  except  so  long  as  the  coni- 
monwealth  stays  its  hands,  but  for  the  benefit  of  the  commonwealth,  which, 
upon  office  found,  shall  have  it.  Until  such  office,  he  may  take  the  profits 
without  being  accountable  to  any,  -3  Wheal.  503,  56^),*  and  may  hold  against 
all  the  world  except  the  comnionwcaltii,  and  even  against  it  until  office 
found.  Id.  11  Wheat.  332.  And  even  after  office  found,  if  the  possession 
is  not  vacant,  the  sovereign  must  enter  or  seize  by  an  officer  before  the  pos- 
session in  deed  shall  be  adjudged  in  him.  See  7  Cranch,  021.  In  the  same 
case  it  was  decided  (hat  it  was  in  the  power  of  Virginia  before  the  treaty  of 
1794,  by  an  inquest  of  office,  or  some  equivalent  act,  to  have  vested  the  es- 
tate of  Denny  Fairfax,  the  alien  devisee  of  Lord  Fairfax,  in  herself  or  her 
grantee.  It  was,  however,  conceived  that  the  act  of  1785,  declaring  "  that 
unappropriated  lands  in  the  Northern  Neck  should  be  granted  as  other  un- 
appropriated lands  of  the  commonwealth,"  was  not  such  an  exercise  of  that 
power  as  dispensed  with  the  necessity  of  an  office  found.  See  the  case  t)f 
Hunter  and  Fairfax's  devisee,  1  Mun.  21S.  The  opinion  of  Judge  Roane 
in  that  case,  seems  in  direct  conflict  with  that  of  the  supreme  court.  A 
comparison  of  the  two  will  give  the  student  much  information  on  the  subject. 

A  defeasible  title  in  a  British  subject  who  has  never  become  a  citizen,  is 
protected  and  confirmed  by  the  treaty  of  1794,  article  9,  between  the  Uni- 
ted States  and  Great  Britain.  That  treaty  provides  "  that  British  subjects 
who  at  its  date  held  lands  in  the  United  States,  and  Americans  then  hold- 
ing lands  in  Great  Britain,  should  continue  to  hold  them  according  to  the 
nature  and  tenure  of  their  respective  estates,  and  might  grant,  sell,  or  devise 
them  asif  they  were  natives,' and  that  neither  they  nor  their  heirs  or  assigns 
should,  so  far  as  respects  such  lands  and  the  legal  remedies  incident  there- 
to, be  deemed  aliens."  This  article  of  the  treaty  of  1794,  obviously  extends, 
however,  to  no  aliens  except  the  subjects  of  Great  Britain.     7  Wheat.  535. 

As  an  alien  cannot  hold  estates  in  land  which  he  purchases  in  his  own 
name,  so  neitlier  can  he  hold  such  estates  through  the  intervention  of  a 
trustee,  but  his  equitable  interest  becomesescheated  to  the  commonwealth. 1 
On  the  other  hand,  if  an  alien  is  trustee  for  a  citizen,  the  legal  title  thus  vested 
in  the  alien  also  escheats  to  the  state.  Two  questions,  however,  present 
themselves  in  relation  to  these  matters: 

1.  If  the  trustee  dies  without  heir,  and  the  land  escheats  to  the  com- 
monwealth, does  the  commonwealth  take  subject  to  the  trust? 

2.  If  the  cestui  que  trust  dies  without  heir,  does  the  commonwealth  stand 
in  his  shoes,  so  as  to  be  able  to  compel  an  execution  of  the  trust? 

As  to  the  first :  Upon  the  death  of  the  trustee,  in  whom  the  legal  title  is 
vested,  (as  will  be  hereafter  explained,)  the  land  doubtless  escheats,  in  Eng- 
land, to  the  lord  or  king,  and  in  Virginia  to  the  commonwealth.  For  upon 
common  law  principles,  there  must  always  be  some  person  in  whom  the 
legal  title  and  freehold  is,  otherwise  there  would  have  been  no  one  in  feu- 
dal times  to  perform  the  services,  and  no  one  to  be  tenant  to  the  prcEcipe  ; 
ui  other  words,  no  one  against  whom  a  suit  would  lie  for  the  land,  if  any 
claimed  it  by  a  title  adverse  to  the  deceased  tenant  or  holder.  It  is  true 
thai  Chief  Baron  Comyns,  in  his  Digest,  states,  that  a  man  does  not  forfeit, 

*No  authority  for  tliis  opinion  is  cited  in  the  cnsc  from  VVheaton  ;  hiil  in  Ifiibbnrd  vs.  Goo(l«in,3 
I>eigli,  49'J,  the  principle  is  recognized  as  deducil'le  from  the  chanicler  and  iintiue  of  (he  office  ofen- 
tituling. 

t  Sec  Hob.'?!'!.  C'vn.  Ja.  512.  Roles  ;ihr.  Ii)4.  Aleyn,  M.  Stylos, -^0.  40,  76.  Hard.  488,  49.5.  Bac. 
Alien,  C.  1J2,  134.  1  Com.  Deg.  Alien,  C.  2,  557,  516,  V.  3,  559,  5t7.  This  doctrine  sva«  examined 
and  settled  in  H'lUbarii  I's.  Goodwiu,  3  Leigh,  40-?. 
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for  high  treason,  the  lands  whicli  he  liolds  as  Irustefe  ;  but  this  opinion  does 
not  seem  reconcileable  with  cases  in  whicli  the  (juestion  has  been  raised, 
whether  in  such  case  the  crown  held  subject  to  the  trust ;  in  which  case 
no  question  has  been  deciiled  against  the  vesting  of  the  legal  estate  in  the 
crown.  In  several,  indeed,  cited  1  Fonb.  17-2,  in  note,  it  has  been  decided 
that  the  crown  does  not  take  subject  to  the  trust ;  whicii  implies,  in  the 
strongest  manner,  that  it  does  take,  but  takes  even  relieved  of  the  trust. — 
See  the  author's  farther  remarks,  pa.  17'"2,  iii  note. 

Upon  principle  and  autliority,  therefore,  it  seems  that  the  commonwealtli 
takes  the  legal  title  upon  the  death  of  the  trustee.  The  second  branch  of 
this  enquiry  is,  "does  it  take  subject  fo  the  trust?"  The  weight  of  the 
sovereign  authority  in  England,  has  probably  prevented  a  decision  of  this 
question,  since  the  courts  have  been  in  the  habit  of  looking  on  trusts  as 
mere  matters  of  form,  and  the  trustee  has  been  regarded  as  having  no  in- 
terest in  the  estate. 

In  explaining  this  matter,  I  must  inform  tlie  student  that  trusts  are  but 
uses  not  executed  by  the  statute,  and  that  the  ancient  law  of  uses,  except 
so  far  as  it  has  been  varied  by  the  cliangefiil  decisions  of  courts,  conform- 
ing to  the  changes  of  modern  times,  applies  to  trust  estates.  Now,  an  use. 
or  trust,  as  we  are  told,  was  a  confidence  reposed  by  the  feoffer  in  the  feof- 
fee, that  he  would  dispose  of  the  land  and  its  profits,  according  to  the  di 
rections  and  vvislies  of  cestui  que  use.  And  if  the  feoffee,  who,  by  the  feofl- 
ment,  became  vested  with  the  legal  title,  failed  to  perform  what  he  had 
undertaken,  and  broke  the  confi(h^nce  reposed  in  him,  the  cesttii  que  use. 
was  without  remedy  at  law,  for  the  feofi'ee  having  the  legal  estate  in  him, 
he  had,  in  the  eye  of  the  law,  an  uncontrollable  power  of  disj)Osing  of  it. 
Equity,  however,  stepped  in.  It  considered  his  "  conscience  affected,"  for 
such  is  the  language  of  the  court ;  and,  therefore,  compelled  him,  by  its  pro- 
cess, to  do  justice,  and  permit  the  cestui  que  use  to  enjoy.  This  court  of 
equity  was,  however,  the  court  pGculiarly  of  the  king  himself;  for  the  Lord 
Chancellor  is,  by  the  English  constitution,  the  keeper  of  his  conscience. 
It  would,  therefore,  have  been  absurd  to  attempt  to  compel  him  to  do  the 
justice  which  might  have  been  successfully  demanded  of  a  suliject ;  besides, 
that  there  was  no  power  in  his  Chancellor,  who  was  always,  and  still  is,  re- 
movable at  his  pleasure,  to  compel  him  to  do  any  thing.  Hence  it  was  al- 
ways held  that  the  king  could  not  be  seized  to  an  use  ;  Bac.  Abr.  Uses, 
E.  1  ;  so  that  it  v/ould  seem,  upon  an  escheat,  he  would  have  held  free  and 
discharged  of  the  use  before  the  statute,  and  so  would  now  hold  free  of  the 
trust  since.  Nor  did  these  reasons  alone  prevail ;  for  it  seems  to  have  been 
held,  that  as  the  lord  (even  though  not  the  king)  came  in  by  escheat,  by  ti- 
tle paramount  the  use,  he  should  not  take  subject  to  it.  See  I  Co.  Rep. 
122  a.  Bac.  Abr.  Uses,  E. ;  and  the  cases  cited  above  by  Fonblanque.  To 
this  opinion,  also,  Mr.  Fonblanque,  I  think,  seems  to  incline. 

Though  the  authorities  which  he  cites  for  the  contrary  opinion,  are  ren- 
dered of  questionable  weight  by  his  remarks,  yet  we  find  them  stater!  in  1 
Eq.  Ca.  384,  in  note,  as  giving  the  law  of  the  subject :  and  they  seem  also 
to  be  referred  to  by  Madoc  (I  vol.  364,  in  note)  as  of  consideration  in  set- 
tling this  question.  It  never  has  been  raised  in  Virginia;  but  so  firmly  set- 
fled  is  the  doctrine,  that  the  trustee  is  but  the  conduit,  and  the  creation  of 
him  but  a  form,  that  I  cannot  doubt,  when  the  question  does  occur,  although 
the  legal  estate  may  be  in  the  commonwcalili,  that' it  v/ill  be  considered  as 
held  subject  to  the  trusts  not  less  than  if  it  had  remained  in  the  trustee  ;  nor 
would  the  party,  I  presume,  be  without  redress.  2  R.  C.  ch.  174,  §  6.  A 
different  doctrine  is,  however,  laid  down  by  the  distinguished  Chancellor 
Kent,  in  his  Commentaries,  (vol.  2.  pa.  54.)  Basing  himself  upon  the  Eng- 
lish cases,  he  is  of  opinion  that  the  trust  cannot  be  executed  against  the 
commonwealth,  and  will  be  defeated  on  office  found. 
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2.  I/'  the  cestui  que  trust  dies  without  heir,  doestlie  commoAvveaU]i  stand 
in  his  shoes  so  as  to  compel  at)  execution  of  tlie  trust? 

The  case  of  Burgess  vs.  VVheate,  cited  by  Mr.  Christian,  decided  this 
question  in  the  negative,  and  that  in  such  case  the  trustee  would  hold  for  his 
own  benefit.  This  case  is  certainly  against  the  general  principles  of  trusts.* 
It  was  decided  on  the  scanty  ground,  as  Lord  Thurlow  calls  it,  that  escheat 
being  in  its  origin  only  for  a  defect  of  a  tenant,  there  could  be  no  escheat 
where  there  was  a  trustee  living,  since  he  was  tenant.  It  was,  moreover, 
decided,  as  he  tells  us,  1  Bro.  Cli.  Rep.  202,  by  Lord  Northington  and  Sir 
Thomas  Clarke,  against  Lord  Mansfield, — -"upon  divided  opinions,  and 
opinions  which  continue  to  be  divided,  of  very  learned  men."  Ibid,  205. 
It  seems,  indeed,  considerably  impugned  by  the  case  of  Middleton  vs.  9pi- 
cer,  ibid,  201,  decided  by  Lord  Thurlow  himself,  in  which  an  executor  was 
considered  as  trustee  for  the  crown,  for  want  of  next  of  kin.  In  Walker 
vs.  Denne,  2  Vez.  jr.  170,  this  case  of  Burgess  and  Wheate  was  cited,  but 
the  question  it  had  been  supposed  to  settle,  did  not,  in  fact,  there  arise,  and 
it  may  therefore  be  regarded  as  yet  unsettled.     Should  it  arise  in  Virginia, 

1  do  not  doubt  that  the  commonwealth  would  be  deemed  entitled  to  enforce 
the  trust  upon  the  general  principle,  now  become  an  axiom  in  the  chan- 
cery court,  that  the  trustee  is  but  a  conduit,  and  his  creation  bwt  a  form. 
Chancellor  Kent  coincides  in  the  opinion  that  the  commonwealth  may  in 
chancery  compel  the  execution  of  the  trust,  and  cites  as  his  authority  3  Ch. 
Rep.  20.     Com.  title  alien,  ch.  3.     Gilb.  on  uses  by  Sugden,  86.  404.    See 

2  Kent's  Com,  54. 

I  have  said,  that,  by  the  common  law,  an  alien  might  take  by  purchase, 
but  then  the  king  should  have  the  land ;  for  the  policy  of  the  law  would 
not  permit  foreigners  to  hold  the  soil  of  the  country.  It  may  be  asked, 
"  Why,  then,  is  it  that  he  may  take  by  purchase  ?"  This  principle  may 
have  originated  in  the  rapacity  of  the  crown  ;  or  it  may  have  been  as  a  pun- 
ishment to  the  alien  ;  or  it  may  have  been,  that,  as  the  original  owner  had 
passed  away  his  right,  he  could  no  longer  set  up  claim  to  it ;  and,  as  the 
alien  was  not  permitted  to  hold,  the  king,  upon  ordinary  principles,  became 
the  owner  of  what  was  thus  without  any  other  proprietor.  In  the  nature  of 
the  common  law  conveyance  of  feoffment,  the  title  must  have  passed ;  for 
there  was  an  actual  delivery;  and  the  conveyance  did  not  receive  the  effect 
from  the  law,  but  from  the  party's  act  alone. 

But  though  an  alien  may  take  hy  purchase,  and  thereby  forfeit  the  estate, 
he  cannot  take  by  descent  or  other  act  or  operation  of  law  ;  for  it  would 
have  been  unreasonable  and  inconsistent,  if  the  law,  contrary  to  its  policy, 
should  permit  the  act  of  law,  as  descent,  dower,  courtesy,  &c.  to  cast  the 
freehold  on  the  alien,  merely  that  he  might  forfeit  the  estate.  Hence  the 
maxim,  that  though  an  alien  may  take  by  the  act  of  the  party,  he  cannot 
by  the  act  of  law  as  by  descent.  "  7  Cranch,  693,  619.  3  Wheat.  589,  594, 
597.  4  Wheat.  453,  460.  Co.  Litt.  2  b.  n.  1.  For  a  like  reason,  though 
where  lands  arc  conveyed,  or  devised  to  be  sold,  and  the  proceeds  of  sale 
p?id  over  to  A,  he  may  elect  to  take  the  land  itself,  instead  of  having  it  sold, 
and  receiving  the  money  ;  yet  as  this  right  of  election  is  the  creature  of  the 
law,  and  established  for  the  advantage  of  the  devisee,  it  will  not  be  consi- 
dered as  existing  in  the  case  of  an  alien,  so  as  to  throw  the  real  estate  on 
him,  whereby  it  would  be  forfeited,  but  he  is  regarded  as  having  no  election, 
and  as  being  entitled  to  the  money  only.     See  5  Mun.  156,  130.  3  Wheat. 

*  The  case  here  cited,  it  will  he  ol)SPived,  is  lliat  of  eschent  for  want  of  heirs,  not  of  forfeiture  for 
alienation  to  an  alien.  Yet  il  it  be  true  that  in  the  event  of  the  v..  n.  t.  dying  without  iieirs,  the  trust 
would  not  escheat  to  the  coinmor)weaith,  or  rould  pot  be  enforced  against  the  trustee,  it  would  be 
a  strong  argument  for  the  case  of  an  alien,  r.  q.  t.  On  the  other  hand,  if  in  the  case  of  the  defect  of 
heirs  of  c.  q.  t.  the  c.  w.  stands  in  his  shoes  and  can  ronipel  the  execution  of  the  trust,  it  would 
.^eem  reasonable  that  it  should  have  the  ?anie  power*  and  rights  in  case  of  the  alien  c.  q.  t.  The. 
case  of  Burgess  vs.  VVheaie  was  cited  and  commented  on  in  Hubbard  vs.  Goodwin,  3  Leigh,  492. 
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663,  589.  So  it  would  seem  that  a  resulting  trust  cannot  be  raised  lor  an 
alien.  In  Redington  vs.  Redington,  it  was  decided  that  such  a  trust  could 
not  be  raised  to  a  papist,  3  Redg.  Par.  Co.  106,  184,  See  also  3  Leigh, 
492. 

But  though  an  alien  is  restricted  by  law  in  the  acquisition  of  real  proper- 
ty, yet  may  he  take  a  mortgage  on  real  estate  lor  the  security  of  a  debt,  and 
have  a  decree  of  foreclosure  and  sale,  for  a  mortgage  is  considered  but  as 
personal  estate.  9  Wheat.  48.  2  Kent,  54.  Now  an  alien  may  acquire 
a  "  property  in  goods,  money,  and  other  personal  estate,  or  may  hire  a 
house  for  his  habitation ;  for  personal  estate  is  of  a  transitory  and  movea- 
ble nature  ;  and,  besides,  this  indulgence  to  strangers  is  necessary  for  the 
advancement  of  trade.  Aliens  also  may  trade  as  freely  as  other  people  : 
only  they  are  subject  to  certain  higher  duties  at  the  custom-house.  Also 
an  alien  may  bring  an  action  concerning  personal  property,  and  make  a 
will,  and  may  dispose  of  his  personal  estate  ;  not  as  it  is  in  France,  where 
the  king  at  the  death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the  droit 
d'aubaine  or  jus  albinatus,  unless  he  has  a  peculiar  exemption,"  or  is  ex- 
empted by  treaty.  Code  civile,  L.  1,  title  1,  §  11.  "  When  1  mention  these 
rights  of  an  alien,  I  must  be  understood  of  alien  friends  only,  or  such 
whose  countries  are  in  peace  ■with  our's:  for  alien  enemies  ha\e  no  rights, 
no  privileges,  unless  by  the  king's  special  favour  during  the  time  of  war." 
They  can  sustain  no  suit  in  their  own  names,  or  in  the  name  of  a  trustee, 
(1  Peters,  C.  C.  R.  106,)  in  the  courts  of  this  country,  (1  Gall.  366,)  either 
in  those  of  common  law  jurisdiction,  or  those  which  proceed  according  to 
the  laws  of  nations.  6  Hall's  L.  J.  97.  The  plea  of  alien  enemy  is,  how- 
ever, but  a  plea  in  abatement,  as  his  right  is  only  suspended  during  the 
war,  (10  John.  183,)  and  it  is  sufficient  in  the  plea  to  allege  that  the  plain- 
tiff is  an  alien  enemy.  It  devolves  on  him,  in  replying,  to  show  his  ex- 
emption if  he  has  any.  6  Hall's  L.  J.  97.  And  even  a  neutral,  or  a  citi- 
zen domiciled  in  an  enemy's  country,  is  deemed  an  alien  enemy,  pendente 
hello,  not  only  in  respect  to  his  property,  but  also  as  to  his  capacity  to  sue. 
2  Gall.  105. 

We  must,  however,  observe  that  the  national  character  of  a  person  for 
commercial  purposes  depends  on  his  domicil  by  the  law  of  nations.  7 
Cranch,  506.  Hence  aliens  residing  in  the  United  States  at  the  commence- 
ment of  a  war  with  their  native  country,  may  sue  and  be  sued  as  in  time  of 
peace.  10  John.  69.  2  Kent.  55.  Hence  a  Spanish  merchant  who  came  to 
the  United  States  during  peace  between  Spain  and  Great  Britain,  to  carry 
on  a  trade  between  this  country  and  the  Spanish  provinces,  under  a  royal 
Spanish  license,  and  continued  to  reside  here  and  carry  on  the  trade  after 
war  broke  out  between  England  and  Spain,  was  considered  an  American' 
merchant,  though  the  trade  could  be  only  carried  on  by  a  Spanish  subject. 
7,  Cranch,  508.  Yet  writers  on  public  law  distinguish  also  between  tern 
porary  residence  in  a  foreign  country  for  a  special  purpose,  and  a  residence 
accompanied  with  an  intention  to  make  it  a  place  of  abode  ;  so  that  if  a 
citizen  of  one  country  is  surprised  in  the  country  of  his  domicil  by  a  decla"- 
ration  of  war,  although  the  character  given  by  the  domicil  remains  while  he 
continues  there,  and  his  property  is  subject  to  capture  by  the  cruizers  of  hia 
own  country,  yet  he  has  an  election  to  remove  it  again  if  he  pleases,  and 
when  he  does  so,  he  loses  the  character  which  his  former  domicil  had  im 
parted.     8  Cranch,  25-3,  278.     2  Wheat.  76. 

If  an  alien  domiciled  in  Virginia  dies  without  will,  his  personal  estate  is 
to  be  distributed  according  to  the  law  of  Virginia,  upon  the  principle  tha*; 
the  domicil  or  place  of  stationary  residence  of  the  party  at  his  death  deter 
mines  the  rule  of  distribution.     If  he  be  an  alien  enemy,  and  his  next  of 


70  ALIENS.  [book.  i. 

kin  be  cilierls  aad  resident  abroad,  it  has  been  decided  in  New  York  thaf 
they  are  not  entitled  to  distribution.      13  .John.  1. 

Among  the  obvious  disabilities  of  aliens  is  their  exclusion  from  the  exer- 
cise of  the  elective  franchise.  But  as  under  the  treaty  of  179i,  before  men- 
tioned, and  the  operation  of  tJie  recent  act..  1  R.  C  cfi.  91,  many  aliens  may 
hold  lands  ol"  which  they  may  make  freehold  leases,  a  question  has  been 
made  as  to  the  right  of  sufl'rage  of  such  lessees.  This  question  arises,  I 
conceive,  in  relation  to  all  the  freehold  lessees  of  the  manor  of  Leeds,  and 
other  manors,  which  were  secured  to  Denny  Fairfax,  an  alien  by  the  treaty 
of  peace,  and  sold  by  him  to  American  citizens.  Judge  Tucker  infers,  from 
the  exclusion  of  the  alien  himself,  ih  it  his  lessee  cannot  possess  the  right  of 
voting  upon  the  principle  noil  dct  qui  non  habet.  2  Tuck.  Bl.  app.  65. 
This  I  should  think  not  correct.  The  British  subject  does  not  give  the 
right  to  vote ;  he  gives  the  land,  and  if  it  be  a  freehold  the  law  gives  the 
right.  The  Latin  maxim  above  quoted  would  prove  too  much  :  for  then  if 
a  widow  assigns  and  conveys  her  dower,  or  if  any  feme  sole  make  a  lease 
for  life,  the  assignee  or  lessee  would  not  have  a  right  to  vote,  because  the 
assignor  or  lessor  had  not,  she  being  a  female. 

In  the  preceding  dissertation  on  the  character  and  rights  of  aliens,  I  have 
'said  nothing  of  the  interesting  question  of  the  right  of  expatriation.  I  must 
content  myself  with  a  reference  to  the  commentaries  of  Chancellor  Kent, 
and  to  some  other  disquisitions,  together  with  various  cases  on  the  subject, 
which  the  student  may  advantageously  consult,  both  for  his  amusement  and 
edification.  The  discussion  of  the  abstract  question  falls  less  within  my 
province,  than  the  annunciation  to  the  class  of  the  judicial  decisions  in 
which  it  has  been  decided  or  touched  upon.  It  was  at  one  time  a  political 
question  of  great  interest  in  the  United  States,  as  may  be  seen  from  the 
notes  and  appendix  of  Judge  Tucker  to  his  edition  of  the  commentaries. 
In  these  he  has  contested  with  much  ability  the  doctrine  of  perpetual  allegi- 
ance, and  has  sustained  with  zeal  the  right  of  expatriation.  The  same 
opinions  were  ably  maintained  by  Mr.  Hay,  before  his  elevation  to  the 
bench  of  the  federal  district  court  in  Virginia.  His  essay  on  the  right  of 
expatriation  has  been  deservedly  celebrated.  These  productions,  written 
under  feelings  of  political  excitement,  will  not,  however,  be  found  to  have 
conceded  as  much  to  the  opponents  of  the  right  of  expatriation  as  the  calmer 
view  of  the  subject  by  the  courts  of  judicature  seems  to  have  suggested. 
The  decisions  of  the  courts  arc  reviewed  with  his  accustomed  ability  by 
Chancellor  Kent,  (2  Com.  37,)  who  seems  to  consider  the  better  opinion  to 
be,  that  a  citizen  cannot  renounce  his  allegiance  to  the  United  States  with- 
out the  permission  of  the  government  declared  by  law,  and  that,  as  there  is 
no  existing  legislative  regulation  on  the  subject,  the  rule  of  the  English  com- 
mon law,  which  establishes  the  doctrine  of  perpetual  allegiance,  is  unalter- 
ed. I  shall  not  enter  iQto  an  examination  of  this  opinion ;  but  instead  of 
Ihe  unprofitable  attempt  to  draw  the  line  upon  this  subject  which  my  own 
!nind  might  suggest,  I  shall  present  to  the  student  a  very  succinct  reference 
to  the  adjudications  which  bear  upon  it. 

In  the  case  of  Janson  vs.  Talbott,  3  Dall.  133,  the  court  inclined  to  an 
opinion  in  favour  of  the  right,  and  we  may  there  discover  the  first  traces  of 
*hose  principles  which  have  since  been  considered  as  qualifying  its  exercise: 
In  this  highly  interesting  case,  one  of  the  judges,  at  that  early  day,  intimat- 
ed the  necessity  of  actual  removal,  to  render  the  expatriation  effectual  ; 
another  was  clearly  of  opinion  that  there  were  circumstances  in  which  the 
exercise  of  the  power  was  unlawful,  as,  for  instance,  flagrante  bello ;  from 
whence  lie  deduced  that  the  right  was  not  absolute  and  uncontrollable,  but 
that  it  could  only  be  exercised  in  subordination  to  the  public  interest  and 
safety,  and  the  social  duties  of  the  party=     Hence,  too,  he  inferred  that  the 
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mode  of  exercise  ought  to  be  prescribed  by  law.  In  allusion  to  that  clause 
•of  the  law  of  Virginia  which  regulates  the  exercise  of  this  right,  (1  R.  0. 
ch.  23,  §  5,)Jt  was  moreover  observed,  that  that  law  could  only  effect  the 
local  allegiance  to  the  state,  but  could  not  authorize  a  renunciation  of  the 
higher  allegiance  due  to  the  Uiiited  States  ;  and  that  an  act  of  congress  was 
requisite  to  remove  existing  doubts,  and  to  fiirnish  a  rule  of  civil  conduct  in 
this  interesting  matter. 

In  the  case  of  Isaac  Williams  in  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticut,  (cited  2  Cranch,  82,)  Judge  Ellsworth  was 
of  opinion  that  the  common  law  was  the  law  of  the  subject,  and  that  the  riorht 
of  expatriation  did  not  exist,  as  it  was  not  recognized  by  that  law,  which 
remained  herein  unchanged  since  the  revolution.  In  the  case  of  Murray 
vs.  the  Charming  Betsey,  above  cited,  2  Cranch,  82,  the  court  waived  the 
decision  of  the  question,  yet  it  was  conceded,  by  Dallas  for  the  libellant, 
that  the  right  of  expatriation  does  exist.  He  contended,  however,  that  its 
exercise  must  be  attended  by  these  circumstances; — fitness  in  point  of 
time; — fairness  of  intent; — and  publicity  of  the  act ;  which  seem  to  be  ad- 
mitted on  the  other  side.  In  the  case  of  the  United  States  vs.  Gillies,  1 
Peters  C.  C.  Rep.  159,  Judge  Washington  declared  he  could  not  admit 
that  a  citizen  could  throw  off  his  allegiance  without  some  law  authorizing 
him  to  do  so,  a  position  also  taken  by  the  Chief  Justice  of  Massachusetts. 
9  Mass.  Rep.  4,  61.  Lastly,  in  the  case  of  the  Santissima  Trinidad,  7 
Wheat.  283,  the  court  waving  the  decision  of  the  question,  whether  a  ci- 
tizen could,  independent  of  any  legislative  act  to  that  effect,  throw  oft'  his 
allegiance,  yet  declared  it  could  not  be  done  without  a  bona  fide  change  of 
domicil  under  circumstances  of  good  faith.  The  right  never  can  be  as- 
serted with  success  in  our  courts  as  a  cover  for  fraud,  or  as  a  justification 
of  the  commission  of  a  crime  against  the  country,  or  for  a  violation  of  its 
laws. 

From  a  review  of  these  cases,  we  may  perhaps  infer  that  the  supreme  tri' 
bunals  of  the  country  do  not  deny  the  existence  of  a  right  of  expatriation, 
although  they  obviously  intimate  the  opinion  that  it  is,  like  all  our  other 
rights,  natural  as  well  as  social,  subject  to  the  regulation  and  control  of  the 
legislative  power.  Until,  however,  laws  shall  have  been  enacted  for  the 
regulation  of  its  exercise,  it  would  seem  difhcult  to  imagine  how  it  can  be 
recognized  and  enforced  by  the  tribunals  of  justice.  It  is  assuredly  of  the 
nature  of  legislative  power  to  declare  in  what  cases  and  in  what  manner  a 
man  may  put  olT  the  character  of  a  citizen.  The  courts  have  indeed  said 
that  the  right  must  be  exercised  fairly  and  bona  fide ;  that  it  must  be  attend- 
ed by  fitness  in  point  of  time — fairness  of  intent  and  publicity  of  the  act, 
and  moreover  by  an  actual  change  of  the  domicil  under  circumstances  of 
good  faith.  But  whence  do  they  derive  these  principles  ?  Not  from  the 
common  law  ;  for  that  denies  the  right  altogether.  They  can  only  derive 
them  from  their  own  preconceived  notions  of  the  principles  of  natural  law, 
a  code  which  it  might  be  dangerous  to  regard  as  their  guide,  from  the  un- 
certain and  speculative  character  of  its  principles.  It  is  perhaps  better  that 
the  right  should  be  regarded  as  having  no  practical  existence  until  it  is  pro- 
vided for  by  law,  than  that  it  should  be  left  in  the  discretion  of  the  bench  to 
regulate  its  exercise  by  judicial  legislation.  And  however  zealously  the 
right  may  be  asserted  in  the  warmth  of  political  discussion,  it  is  probable 
that  few  men,  in  the  discharge  of  the  judicial  function,  would  undertake  to 
lay  down  definitely  any  rules  upon  the  subject.  The  law  of  the  land  has 
declared  that  native  born  persons,  of  parents  who  were  natives,  shall  be 
deemed  citizens  ;  and  it  denounces  the  punishment  of  death  against  the  ci- 
tizen who  in  time  of  war  gives  aid  and  comfort  to  the  enemy.  It  is  not  easy 
to  conceive  that  any  judge  would  venture  to  disarm  these  provisions  of  their 
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effect,  by  invoking  the  litigated  principles  of  natural  law  for  the  protection 
of  the  traitor.  In  doing  so  he  would  in  effect  set  himself  up  as  a  lawgiver, 
and  repeal  the  most  solemn  enactments  of  the  legislative  body  ;  a  power  far 
more  pregnant  with  evil  than  the  admission  that  the  right  of  expatriation 
is  but  an  imperfect  right,  which  can  only  be  enjoyed  in  the  manner  prescrib- 
ed by  the  regulations  of  society. 

But  however  this  matter  may  be,  in  a  judicial  point  of  view,  I  would  not 
be  understood  to  question,  for  a  moment,  the  policy  or  propriety  of  provid- 
ing by  law  every  facility  for  the  exercise  of  the  right  of  expatriation,  under 
some  such  restrictions  as  those  already  intimated  by  the  courts.  Whether 
the  permission  of  society  be  essential  or  not,  I  cannot  doubt  that  such 
permission  is  due  to  the  natural  right  which  every  man  has  of  seeking  hap- 
piness wherever  he  can  find  it.  To  refuse  it,  is  tyranny  ;  and  though  the 
judicial  tribunals  of  the  country  could  not  legitimately  recognize  expatria- 
tion contrary  to  law,  yet  would  the  citizen  himself  be  justified  in  esca])ing, 
if  he  could,  from  a  land  which  could  not  make  him  happy,  but  would  yet  de- 
ny him  the  privilege  of  becoming  so  elsewhere.  However  indisposed,  indeed, 
the  writers  on  the  common  law  may  be  to  the  recognition  of  this  natural 
right  of  seeking  happiness  in  whatever  country  we  please,  yet  the  nature 
and  principles  of  our  institutions  lead  us  to  the  decided  rejection  of  those 
slavish  doctrines  which  would  bind  man  down  to  the  spot  where  he  is  born, 
whether  he  be  the  citizen  of  a  free  and  happy  country,  the  degraded  serf  of 
a  Russian  autocrat,  or  the  wretched  slave  of  a  Turkish  barbarian.  If  his 
lot  has  been  cast  in  a  land  of  despotism,  he  must,  according  to  the  servile 
tenets  of  the  tools  of  monarchs,  patiently  abide  his  irrevocable  destiny — 
await  unmoved  the  bowstring  or  the  knout — or  face  in  mute  despair  the  yet 
more  dire  approaches  of  pestilence  and  famine  ! 


CHAPTER  Vni. 

OF  MASTER  AND  SERVANT. 

Passing  over  the  chapters  of  Mr.  Blackstone's  first  book  which  respec? 
the  clergy,  and  the  civil  and  military  and  maritime  states,  and  recommend- 
ing them  to  the  examination  of  the  student  upon  some  more  convenient  oc- 
casion, I  shall  proceed  at  once  to  the  subject  of  the  domestic  relations.  This 
he  will  have  the  less  cause  to  regret,  as  he  will  discover  that  the  clergy  are 
not  (except  in  a  very  few  and  limited  particulars)  looked  upon  or  treated  as 
,a  distinct  class  of  society  in  Virginia  ;  and  as  the  civil,  military,  and  mari- 
time states,  as  they  exist  in  Great  Britain,  find  scarce  an  analogy  in  our  in- 
stitutions. With  respect  to  the  first,  or  the  civil  state,  the  equality  of  rights 
and  privileges  enjoyed  by  all  classes  in  the  commonwealth,  excludes  the 
idea  of  such  a  division  of  the  nation  as  is  to  be  found  in  the  11th  chapter 
of  the  commentaries.  As  to  the  military  and  marine,  what  relates  to  them 
is  to  be  found  in  the  militia  laws  and  the  several  acts  of  congress  respecting 
the  army  and  the  navy,  and  the  principles  of  the  law  which  apply  peculiarly 
to  them,  will  be  generally  found  interwoven  with  the  other  topics  of  these 
lectures. 

"The  three  great  relations  in  private  life  arc,  1.  That  of  master  and  ser- 
vant; which  is  founded  in  convenience,  whereby  a  man  is  directed  to  call  in 
the  assistance  of  others,  where  his  own  skill  and  labor  will  not  be  sufficient 
to  answer  the  cares  incumbent  upon  him.  2.  That  of  husband  and  wife; 
Avhich  is  founded  in  nature,  but  modified  by  civil  society ;  the  one  directing 
man  to  continue  and  multiply  his  species,  the  other  prescribing  the  manner 
m  which  that  natural  impulse  must  be  confined  and  regulated.     3.  That  of 
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parent  and  child  ;  which  is  consequential  to  that  of  marriage,  being  its  prin- 
cipal end  and  design  :  and  it  is  by  virtue  of  this  relation  that  infants  are 
protected,  maintained,  and  educated.  But,  since  the  parents,  on  whom  this 
care  is  primarily  incumbent,  may  be  snatched  away  by  death  before  they 
have  completed  their  duty,  the  law  has  therefore  provided  a  fourth  relation. 
4.  That  of  guardian  and  ward ;  which  is  a  kind  of  artificial  parentage,  in 
order  to  supply  the  deficiency,  whenever  it  happens,  of  the  natural.  Of  all 
these  relations  in  their  order. 

"  In  discussing  the  relation  of  master  and  servant,  I  shall  first  consider  the 
several  sorts  of  servants,  and  how  this  relation  is  created  and  destroyed  ; 
secondly,  the  effect  of  this  relation  with  regard  to  the  parties  themselves ; 
a«d,  lastly,  its  effects  with  regard  to  other  persons. 

I.  "As  to  the  several  sorts  of  servants  :  pure  and  proper  slavery,"  says 
Mr.  B.,  "  does  not,  nay  cannot,  subsist  in  England;  such,  I  mean,  whereby 
an  absolute  and  unlimited  power  is  given  to  the  master  over  the  life  and  for- 
tune of  the  slave.  And  indeed  it  is  repugnant  to  reason,  and  the  princi- 
ples of  natural  law,  that  such  a  state  should  subsist  any  where.  The  three 
origins  of  the  right  of  slavery,  assigned  by  Justinian,  are  all  of  them  built 
upon  false  foundations.  As,  first,  slavery  is  held  to  arise  'jure  gentium,' 
from  a  state  of  captivity  in  war ;  whence  slaves  are  called  mancipia,  quasi 
manu  capti.  The  conqueror,  say  the  civilians,  had  a  right  to  the  life  of  his 
captive,  and,  having  spared  that,  has  a  right  to  deal  with  him  as  he  pleases. 
But  it  is  an  untrue  position,  when  taken  generally,  that  by  the  law  of  na- 
ture or  nations  a  man  may  kill  his  enemy  ;  he  has  only  a  right  to  kill  him 
ia  particular  cases:  in  cases  of  absolute  necessity,  for  self-defence ;  and  it  is 
plain  this  absolute  necessity  did  not  subsist,  since  the  victor  did  not  actually 
kill  him  but  made  him  prisoner.  War  is  itself  justifiable  only  on  princi- 
ples of  self-preservation  ;  and  therefore  it  gives  no  other  right  over  prison- 
ers, but  merely  to  disable  them  from  doing  harm  to  us,  by  confining  their 
persons :  much  less  can  it  give  a  right  to  kill,  torture,  abuse,  plunder,  or 
even  to  enslave  an  enemy,  when  the  war  is  over.  Since,  therefore,  the 
right  of  making  slaves  by  captivity  depends  on  a  supposed  right  of  slaugh- 
ter, that  foundation  failing,  the  consequence  drawn  from  it  must  fail  like- 
wise. But,  secondly,  it  is  said  that  slavery  may  begin  'jure  civili ;'  when 
one  man  sells  himself  to  another.  This,  if  only  meant  of  contracts  to  serve 
or  work  for  another,  is  very  just:  but  when  applied  to  strict  slavery,  in  the 
sense  of  the  laws  of  old  Rome  or  modern  Barbary,  is  also  impossible. 
Every  sale  implies  a  price,  a  quid  pro  quo,  an  equivalent  given  to  the  seller 
in  lieu  of  what  he  transfers  to  the  buyer  :  but  what  equivalent  can  be  given 
for  life  and  liberty,  both  of  which  (in  absolute  slavery)  are  held  to  be  in  the 
master's  disposal  ?  His  property  also,  the  very  price  he  seems  to  receive, 
devolves  ipso  facto  to  his  master  the  instant  he  becomes  his  slave.  In  this 
case,  therefore,  the  buyer  gives  nothing,  and  the  seller  receives  nothing;  of 
what  validity  then  can  a  sale  be,  which  destroys  the  very  principles  upon 
which  all  sales  are  founded?  Lastly,  we  are  told,  that  besides  these  two 
ways  by  which  slaves  'Jiunt,'  or  are  acquired,  they  may  also  be  hereditary  : 
'  servi  nascuntur ;'  the  children  of  acquired  slaves  are  jure  natnrcB,  by  a 
negative  kind  of  birthright,  slaves  also.  But  this,  being  built  on  the  two 
former  rights,  must  fall  together  with  them.  If  neither  captivity,  nor  the 
sale  of  one's  self,  can  by  the  law  of  nature  and  reason  reduce  the  parent  to 
slavery,  much  less  can  they  reduce  the  off"spring. 

"  Upon  these  principles  the  law  of  England  abhors,  and  will  not  endure 
the  existence  of  slavery  within  this  nation.  And  now  it  is  laid  down, 
[Somerset's  case,  Salk.  666,]  that  a  slave  or  negro,  the  instant  he  lands  in 
England,  becomes  a  freeman  ;  that  is,  the  law  will  protect  him  in  the  enjoy- 
ment of  his  person  and  his  property.     Yet,  with  regard  to  any  right  which 
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the  master  may  have  lawfully  acquired  to  the  perpetual  service  of  John  oi 
Thomas,  this  will  remain  exactly  in  the  same  state  as  before  :  for  this  is  no 
more  than  the  same  state  of  subjection  for  life,  which  every  apprentice  sub- 
mits to  for  the  space  of  seven  years  or  a  longer  time."  It  has  indeed  been 
decided  in  England,  that  a  contract  by  a  slave  with  another  person,  to  serve 
him  in  consideration  of  his  purchasing  his  freedom,  is  binding.  1  Chitty's 
B.  C.  3'23,  n.  3  &  4.  By  our  law  it  is  provided,  that  by  emancipation  the 
slave  shall  be  discharged  from  any  contract  entered  into  with  his  master 
during  servitude.     1  R.  C.  ch.   Ill,  §53. 

But  though,  by  the  law  of  England,  slavery  cannot  exist  in  the  British  do- 
minions, and  therefore  an  action  of  trover  or  detinue  will  not  lie  for  a  slave 
as  property,  yet  it  is  to  be  observed,  that  in  the  West  India  Islands,  and 
parts  of  the  South  American  settlements,  slavery  is  still  allowed,  and  the 
right  of  property  in  such  slave  is  recognized  by  the  laws  of  England ;  see 
Dodson,  81,  91 ;  and  if  a  party  detain  or  harbor  a  slave  in  a  country  where 
slavery  is  lawful,  an  action  may  be  brought  in  this  country  for  such  detain- 
er ;  2  Lord  Raym.  1274.  3  B.  &  A.  353 ;  and  where  a  British  subject  wrong- 
fully seized  a  cargo  of  slaves,  the  property  of  a  foreigner,  on  board  a  ship 
then  employed  by  him  in  carrying  on  the  African  slave  trade,  it  was  held 
the  foreigner  might  sue  here  for  such  wrongful  seizure.  3  B.  &  A.  353.  It 
lies  upon  the  plaintiff  to  prove,  in  such  actions,  that  at  the  time  when  the 
injury  was  committed,  the  slaves  were  his  by  the  positive  law  of  the  place 
where  they  then  were.  2  Salk.  666.  3  B.  &  A.  353.  2  B.  &  C.  448.— 
Chitty. 

On  the  other  hand,  if  a  master  brings  his  slave,  or  the  slave  escape  to  a 
place  where  slavery  is  unlawful,  no  action  is  maintainable  against  another 
person  for  detaining  or  harboring  the  slave,  because  the  slave  is  not  obliged 
to  return  to  the  service  from  which  he  has  escaped  ;  see  Salk.  666  ;  and 
where  certain  persons  who  had  been  slaves  in  a  foreign  country  where 
slavery  was  tolerated,  escaped  thence,  and  got  on  board  a  British  ship  of 
war  on  the  high  seas,  it  was  held  that  a  British  subject  resident  in  that 
country,  who  claimed  the  slave  as  his  property,  could  not  maintain  an  ac- 
tion against  the  commander  of  the  ship  for  harboring  the  slave  after  notice. 
2  B.  &  C.  448. 

But  though  a  person  ceases  to  be  a  slave  the  instant  he  arrives  in  Eng- 
land, yet  a  servant  who  comes  ovei  from  the  West  Indies,  where  he  has 
been  a  slave,  and  continues  in  the  service  of  his  master  in  England  without 
any  agreement  for  wages,  is  not  entitled  to  any  on  any  implied  promise.  3 
Esp.  Rep.  3.  It  has  been  also  decided  by  the  British  tribunals,  that  if  a 
slave  from  the  West  Indies  goes  to  England  and  returns  again  with  his 
master  to  the  island  where  he  had  been  lawfully  held  as  a  slave,  the  rights 
of  the  master  over  him  and  his  own  state  of  servitude  are  revived  upon  his 
return.  The  case  of  "the  mongrel  woman,  Grace,"  decided  by  Lord  Stowell, 
is  said  to  have  been  to  this  effect.  So  also  when  a  fugitive  slave  coming 
to  England  from  Grenada,  afterwards  returned  to  Grenada,  he  was  held  sub- 
ject to  his  former  bondage.  3  Bos.  &  Pull.  69.  See  1  Leigh,  172.  It  would 
seem,  therefore,  that  the  law  of  England  only  settles  the  status  of  the  party 
while  in  England,  but  does  not  operate  to  emancipate  him.  It  might  be 
otherwise  if  the  party  had  asserted  and  recovered  his  freedom  while  in  Eng- 
land by  the  judgment  of  a  court  of  competent  jurisdiction  ;  for  thereby  the 
right  to  freedom  would  have  passed  in  rem  adjudicatam. 

In  a  case  at  Lewisburg,  in  1833,  these  principles  were  affirmed  and 
acted  upon. 

In  the  enumeration  of  the  justifications  of  a  state  of  slavery,  Mr.  Black- 
stone  has  omitted  the  only  one  which,  in  this  commonwealth,  is  regarded  as 
palliating  or  excusing  its  existence  among  us,  where  it  is  both  recognized 
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and  regulated  by  law.  I  speak  of  tlie  justification  derived  trom  a  stern  ne- 
cessity. It  is  this  principle  of  stern  necessity  which  has  even  justified  the 
victor  on  the  field  of  battle  in  putting  to  death  the  captive  who  had  surren- 
dered to  his  power.  Slaves  were  imposed  upon  the  people  of  these  states 
by  an  unwise  and  cruel  policy,  which  our  forefathers  in  vain  attempted  to 
resist,  until  the  revolution  enabled  us  to  abolish  the  horrible  traffic  in  Afri- 
can slaves,  by  the  earliest  acts  of  the  independent  government.  An  im- 
mense slave  population  had  accumulated  in  the  mean  time,  whose  complex- 
ion is  destined  to  preserve  forever  the  distinction  between  the  two  races  re- 
sident in  the  southern  country.  To  emancipate  the  slave  in  the  present 
condition  of  the  southern  states,  and  either  to  allow  or  to  deny  to  him  equal 
privileges,  would  soon  array  one  race  against  the  other,  and  sow  the  seeds 
of  exterminating  civil  wars.  We  are,  therefore,  compelled  to  keep  that 
wretched  class  of  men  in  servitude  from  a  sad  necessity,  unless  some  fea- 
sible plan  can  be  devised  by  the  statesman  and  philanthropist  for  their  gra- 
dual emancipation. 

We  proceed  next  to  speak  of  servants,  (properly  so  called,)  being  free  per- 
sons who  have  entered  into  contracts  of  service  with  their  masters  for  a  li- 
mited time. 

"  1.  The  first  sort  of  servants  acknowledged  by  the  laws  of  England, 
are  called  menial  servants ;  so  called  from  being  intra  mania,  or  domestics. 
The  contract  between  them  and  their  masters  arises  upon  the  hiring.  If 
the  hiring  be  general,  without  any  particular  time  limited,  the  law  construes 
it  to  be  a  hiring  for  a  year,  upon  a  principle  of  natural  equity,  that  the  ser- 
vant shall  serve,  and  the  master  maintain  him,  throughout  all  the  revolu- 
tions of  the  respective  seasons  ;  as  well  when  there  is  work  to  be  done,  as 
when  there  is  not:  but  the  contract  may  be  made  for  a  larger  or  smaller 
term  ;  yet  it  is  said  this  doctrine  does  not  apply  to  domestic  servants  in  ge- 
neral. On  the  hiring  of  a  menial  servant,  no  particular  time  is  limited  for 
his  remaining  in  the  service,  though  there  is  an  express  contract  to  pay  at  the 
rate  of  a  certain  sum  per  annum;  and  yet,  notwithstanding  this,  we  find 
instances  of  servants  engaged  under  such  a  hiring,  recovering  for  wages  be- 
fore the  expiration  of  the  year,  which  could  not  be  the  case  if  the  hiring 
was  for  an  entire  year;  for  if  the  contract  were  for  a  year's  service,  the 
year's  service  must  be  completed  before  the  servant  could  sue  for  his  wages. 
See  2  Stark.  257.  3  Mod.  153.  Salk.  65,  S.  C.  6  T.  R.  320,  S.  P.; 
also  the  case  of  Writh  vs.  Viner,  in  Vin.  Abr.  vol.  3,  p.  8,  tit.  Apportion- 
ment. Per  Ashurst  J.  in  Cutter  vs.  Powell,  6  T.  R.  326,  '  with  regard 
to  the  common  case  of  an  hired  servant,  such  a  servant,  though  hired  in  a 
general  way,  is  considered  to  be  hired  with  reference  to  the  general  under- 
standing upon  the  subject,  that  the  servant  shall  be  entitled  to  his  wages  for 
the  time  he  serves,  though  he  do  not  continue  in  the  service  during  the  whole 
year.'  Where  there  is  an  express  contract  that  a  month's  warning  shall  be 
given,  or  a  month's  wages  paid,  such  an  agreement  is  binding;  and  unless 
the  master  misconduct  himself,  or  the  servant  be  disobedient,  must  be  ob- 
served. But  where  the  hiring  is  general,  there  is  no  implication  that  any 
warning  shall  be  given,  and  either  party  may  determine  the  service  at  any 
time.  It  is,  however,  reported  to  have  been  decided  by  Lord  Kenyon  a.tnisi 
prius,  that  if  a  servant  be  hired  generally,  and  the  master  turn  him  away 
without  warning,  or  previous  notice,  and  there  is  no  fault  or  misconduct  in 
the  servant  to  warrant  it,  he  ought  to  have  the  allowance  of  a  month's  wa- 
ges.    3  Esp.  Rep.  235."     Chilly. 

2.  Another  species  of  servants  are  called  apprentices,  and  are  usually 
bound  for  a  term  of  years  by  deed  indented  (or  indentures  as  they  are  call- 
ed) to  serve  their  masters,  and  be  maintained  and  instructed  by  them,  in 
some  art,  mystery,  or  business.     In  relation  to  this  class  of  persons,  there 
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are  various  statutes  in  England  whicli  have  no  force  with  us,  and  which  it 
is,  therefore,  unimportant  lo  notice  here.  With  us  the  statutory  provisions  are 
more  limited.  It  is,  among  other  things,  provided  (1  R.  C.  ch.  108,  §  35. 
ch.  239,  §  14,  35,)  that  orphans  who  are  without  estate  sufficient  for  their 
maintenance,  and  children  of  poor  persons  whose  parents  are  incapable  of 
supporting  them  and  bringing  them  up  in  proper  courses,  as  also  bastard 
children,  shall  be  bound  out  (males  till  21  years  of  age  and  females  till  18) 
by  the  overseers  of  the  poor,  by  order  of  the  county  or  corporation  court 
where  such  children  reside.  They  are  to  be  bound  to  some  master  or  mis- 
tress, who  shall  covenant  by  indenture  to  teach  them  some  art,  trade,  or 
mystery,  as  also  (except  in  the  case  of  blacks  or  mulattoes)  reading,  wri- 
*ting,  and  common  arithmetic;  and  at  the  expiration  of  their  service  the  ap- 
prentice is  to  receive  from  his  master  or  mistress  twelve  dollars  at  least,  and 
as  much  as  twenty  dollars,  at  the  discretion  of  the  court.  This  discretion 
of  the  court,  as  to  the  "art,  trade,  or  business"  to  be  taught  to  the  apprentice, 
is  very  widely  exercised.  In  Pennsylvania,  household  service  seems  to 
have  been  considered  within  the  law;  1  Serj.  &  Rawle,  252;  for  one  who 
is  taught  it  will  receive,  on  that  account,  higher  wages. 

Guardians  may  also,  with  the  court's  approbation,  bind  their  wards  ap- 
.  prentices.  The  ward,  if  of  16  years  of  age,  (as  also  every  child  of  like  age 
bound  by  his  father,)  may,  with  the  approbation  of  the  court,  agree  to  serve 
till  24  years  of  age,  and  such  agreement  will  bind  him.  A  father  also  may 
by  common  law  bind  his  child  apprentice,  with  his  consent:  and  it  is  said 
IB  Comyns,  even  without  it ;  but  this  position  has  been  examined  in  some 
late  cases,  and  is  denied.  8  E.  25.  3  Barn.  &  AM.  584.  And  the  infant's 
assent  must  be  manifested  by  signing  the  indenture.  5  Eng.  Ca.  385. 
But  his  avoiding  the  indenture  after  he  came  of  age,  though  he  faithfully 
served  till  he  did  so,  was  held  no  bar  to  an  action  by  the  master  against  the 
father  on  a  covenant  that  he  should  serve  till  he  was  24  years  of  age.  Ibid. 
229.     See  2  Doug.  519.     10  John.  R.  99.     8  Mod.  190.* 

Of  the  extent  of  the  father's  power  at  common  law  to  bind  the  child,  see 
Story's  opinion,  1  Mason's  Rep.  71,  88;  and  as  to  the  mother's  power,  4 
Binney,  492.     See  also  ■ vs.  Massenburgh,  quoted  in  the  last  note. 

We  have  remarked,  that  where  the  infant  is  bound  by  the  father,  his  exe- 
cution of  the  indenture  has  been  recently  required.  But  it  is  proper  to  ob- 
serve, that,  where  he  is  bound  by  order  of  the  court  under  the  laws  already 
referred  to,  his  signing  the  indenture  is  not  necessary;  2  T.  R.  726  ;  for  the 
signing  is  only  required  as  evidence  of  assent  in  the  case  of  the  father;  but 
as  the  parish  apprentice  is  hound  by  the  act  of  the  court,  without  reference 
to  his  assent,  no  evidence  of  that  assent  can  be  necessary.  It  seems,  how- 
ever, that  the  indentures  should  contain  a  covenant  on  the  part  of  the  mas- 
ter with  the  infant,  as,  in  case  the  indentures  are  broken,  the  apprentice 
must  sue  in  his  own  name  instead  of  the  overseers,  3  Mun.  183,  184.  See 
the  forms  of  indentures,  Henning's  Justice,  66,  67.  They  are  to  be  filed  in 
the  clerk's  office,  and  are  not  transferable  without  the  approbation  of  the 
court. 

To  the  two  species  of  servants  already  mentioned,  may  be  added  common 
laborers,  as  to  whom,  however,  the  law  of  Virginia  has  no  particular  provi- 
sion. The  law  as  to  stewards,  factors,  and  bailiffs,  who  are  also  placed  by 
Mr.  Blackstone  in  the  class  of  servants,  will  come  sufficiently  under  review 
under  the  general  head  of  agency. 

ll.  We  come  next  to  consider  the  manner  in  which  this  relation  of  ser- 
vice affects  either  the  master  or  servant. 

*It  is  said  an  infant  is  competent  of  liimself  to  enter  into  a  contract  of  apprenticeship,  since  it  is  for 
his  benefit.  3  Barn.  &  Cres.  478.  So  he  may  enter  into  a  contract  for  hiring  and  service.  IOC.  L. 
R.  2o(),  281.  And  he  maybe  liable  thereby  to  the  statutable  regulations  of  master  and  apprentice, 
though  no  action  will  lie  against  him.  See  also vs.  Massenburgh,  which  will  be  reported  in  4Lcigh. 
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A  master  may  by  law  correct  his  apprentice  for  negligence  or  other  mis- 
behaviour, so  it  be  done  with  moderation  :  though  if  the  master  or  master's 
wife  beats  any  other  servant  of  full  age,  it  is  good  cause  for  departure  ;  nor 
can  the  master  delegate  his  authority  herein  to  another.     9  Coke,  76. 

As  a  general  rule,  a  servant  who  receives  a  ?*eii/"ard  for  his  services,  is  bound 
to  observe  with  care  and  diligence  the  interests  of  his  master,  and  must  ex- 
ert the  same  vigilance  and  attention  his  master  would  have  done.  5  Rep. 
14.  1  Leon.  88.  Moore,  244.  He  must  adhere  to  the  reasonable  orders 
and  instructions  of  his  master,  and  the  neglect  so  to  do  will  render  him  re- 
sponsible for  the  consequence,  and  the  mere  intention  of  doing  a  benefit 
for  his  master  will  furnish  him  no  excuse  for  any  injury  that  may  arise  from 
a  deviation  from  his  specific  instructions.  Dyer,  161.  1  Hen.  Bla.  159. 
Malyne,  154.  4  Camp.  183.  A  servant  acting  without  reward  is  bound 
only  to  take  the  same  care  in  the  management  of  his  master's  concerns  as 
a  reasonable  attention  to  his  own  affairs  would  dictate  to  him  in  the  man- 
agement thereof:  and  a  gratuitous  servant  without  reward  is  not  liable  for 
a  mere  nonfeasance.  2  Lord  Ray.  909.  5  T.  R.  143.  1  Esp.  Rep.  74. 
4  Ran.  164.  A  servant  is  not  liable  for  the  loss  of  goods  by  robbery,  if  with-i 
out  his  fault.     1  Inst.  9.     Chitty. 

At  common  law,  where  goods  are  delivered  to  a  servant  for  a  specific  pur- 
pose, he  may  commit  larceny  by  appropriating  them  to  his  own  use,  for  hitr 
possession  is  still  in  law  that  of  his  master.  See  1  Leach,  251.  2  Leach, 
699,  870.     Chitty. 

By  service  all  servants  and  laborers,  except  apprentices,  become  entitled 
to  wages  according  to  their  agreement.  The  amount  of  wages  to  servants 
must  depend  on  the  contract  between  them  and  the  master.  In  general  a 
contract  to  pay  a  sum  certain  per  annum,  in  consideration  of  services  to  be 
performed,  is  an  entire  contract,  and  without  a  full  year's  service,  or  readi- 
ness to  perform  such  service,  no  part  of  the  salary  can  be  demanded  ;  but 
in  the  case  of  a  servant  hired  in  the  general  way,  though  hired  expressly  at 
60  much  per  annum,  he  is  considered  to  be  hired  with  reference  to  the  gen- 
eral understanding  on  the  subject,  viz :  that  he  shall  be  entitled  to  his  wa- 
ges for  the  time  he  shall  serve,  though  he  do  not  continue  in  the  service  du- 
ring the  whole  year,  and  if  he  die  before  the  end  of  the  year,  his  personal  re- 
presentative will  be  entitled  to  a  proportionable  part  of  the  wages  due  to  him 
at  the  time  of  his  death.  See  6  T.  R.  320.  Worth  vs.  Vines,  in  Vin.  Ab. 
vol.  3,  p.  8,  tit.  Apportionment.  3  Mod.  153.  Salk.  65,  S.  C.  2  Stark. 
257.  But  if  the  contract  be  expressly  for  a  year's  service,  and  not  at  so  much 
per  annum,  the  year  must  be  completed  before  the  servant  is  entitled  to  be 
paid,  2  Stark.  257,  though  indeed  the  servant  might  sue  the  master  for  re- 
fusing to  continue  him  in  his  service.     Chitty. 

It  is  a  general  rule,  that  if  there  has  been  no  beneficial  service,  there  shall 
be  no  pay ;  but  if  some  benefit,  however  slight,  has  been  derived,  though 
not  to  the  extent  expected,  this  shall  go  to  the  amount  of  the  plaintiff''s  de- 
mand, leaving  the  defendant  to  his  action  for  negligence.  3  Stark.  6.  1 
Camp.  39,  190.  7  East,  484.  But  if  an  auctioneer,  employed  to  sell  an  es-' 
tate,  is  guilty  of  negligence,  whereby  the  sale  becomes  nugatory,  he  is  not 
entitled  to  any  compensation  for  his  services  ;  3  Camp.  451  ;  and  a  factor  of 
agent  is  not  entitled  to  any  salary  where  he  acts  against  the  interest  of  his 
principal,  or  with  misconduct.  1  Com.  on  Contr.  271,  4,  s.  8.  Bro.  P.  C. 
399,  8ro.  edition.  8  Ves.  371.  llVes.  355.  3  Camp.  451.  3  Taunt. 
32.  But  it  has  lately  been  decided  that  a  spirit  broker  is  entitled  to  com- 
mission, though  the  sale  be  made  ineffectual.     3  Stark.  161.      Chitty. 

A  servant  cannot  maintain  an  action  against  his  master  for  not  giving  hiia- 
a  character.  3  Esp.  201.  If  the  master  gives  a  character  which  is  false 
and  slanderous,  the  servant  might  sue  the  master  for  if ;  but  a  matter  whc 
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honestly  and  fairly  gives  tlie  real  and  true  character  of  a  servant  to  one  who 
asks  his  character  under  pretence  of  hirinor  hini,  is  not  liable  to  an  action  for 
so  doing;  Bull.  N.  P.  8.  1  T.  11.  J  10;  but  if  done  maliciously  and  with 
;in  intent  to  injure  a  servant,  it  is  otherwise.  3  B.  &  P.  537.  The  law  will 
in  general  presume  that  the  servant  has,  in  the  ordinary  course  of  his  busi- 
ness, performed  his  duty  ;  and  therefore  a  servant  in  the  habit  of  daily  or 
weekly  accounting  for  money  received  for  his  master,  will  be  i)resumed  to 
have  paid  over  money  received.     3  Camp.  10.     1  Stark.  136.     Chilly. 

By  the  statute  law  of  Virginia,  some  provisions  have  been  enacted  res- 
pecting servants  and  apprentices,  of  which  a  succinct  account  must  suffice, 
the  student  being  referred  to  the  statutes  themselves  for  more  detailed  in- 
formation. 

By  the  act  concerning  servants,  1  R.  C.  ch.  IJO,  contracts  for  service  en- 
tered into  by  foreigners,  migrating  to  this  commonwealth,  are  recognized, 
and  may  be  forced  for  a  term  not  exceeding,  in  the  case  of  infants  over 
fourteen,  and  of  adults,  the  term  of  seven  years;  and  in  the  case  of  infants 
under  fourteen,  contracting  with  the  consent  of  their  parents  or  guardians, 
not  exceeding  their  full  age  of  twenty-one  years.  Adequate  sustenance, 
clothing,  and  lodging  are  required  to  be  furnished  them  ;  and  if  they  serve 
without  other  wages,  the  law  requires  them,  at  the  expiration  of  their  ser- 
vice, to  be  supplied  with  a  new  and  complete  suit  of  clothes  adapted  to  the 
season.  Their  contract  of  service  can  only  be  assigned  by  mutual  consent, 
attested  in  writing  by  a  justice  of  peace  ;  though  on  the  master's  death  it 
passes  to  the  executors,  and  may  even  go  in  distribution  to  legatees.  If  la- 
zy and  disorderly,  servants  may  be  punished  with  stripes,  but  not  without 
the  order  of  a  justice ;  by  whom,  also,  they  may  be  compelled  to  work,  if 
they  refuse  to  do  so  upon  the  orders  of  the  masters,  and  shall  serve  two  days 
for  every  day  lost  without  sufficient  satisfaction.  And  if  they  abscond,  they 
are  further  obliged  to  compensate  by  service,  not  only  the  lost  time,  but  the 
expenses  incurred  in  retaking  them  ;  unless,  indeed,  they  will  give  security 
for  payment  of  such  expenses. 

In  addition  to  these  humane  and  salutary  provisions,  the  county  courts 
are  invested  with  power  to  hear  their  complaints,  and  discharge  them  from 
service  in  case  of  ill-treatment,  or  take  order  for  the  master's  better  beha- 
viour. Moreover,  they  are  protected  in  their  rights  to  property  which  they 
have  or  may  acquire ; — they  are  absolved  from  contracts  made  with  their 
masters  during  their  time  of  service ; — if  sick  or  lame,  and  so  becoming 
chargeable,  their  master  must  maintain  them  nevertheless  ;  and  if  he  does 
not,  he  is  made  liable  for  the  charges  of  their  maintenance  to  the  overseers 
of  the  poor,  and,  moreover,  to  a  penalty  of  thirty  dollars.  Yet  the  act  does 
not  require  him  to  find  medical  attendance,  which,  at  common  law,  the 
master  is  not  bound  to  do  for  a  servant  who  receives  icages,  though  it  is  not 
so  in  the  case  of  apprentices.  4  Ran.  423.  Lord  Kenyon,  however,  thought 
otherwise.  I  Esp.  Ca.  270.  3  Bo.  &  Pull.  247.  Upon  the  expiration  of 
the  term  of  service,  the  servant  may  have  his  freedom  recorded  by  the  court, 
and  a  certificate  of  the  fact  delivered  to  him. 

On  the  other  hand,  servants  are  punishable  by  whipping,  where  others 
are  punishable  by  fine,  unless  they  can  procure  the  fine  to  be  paid.  The 
estalilished  rate  is  twenty  lashes  for  eight  dollars,  but  not  to  exceed  forty 
stripes  in  any  case.  Various  penalties  are  denounced  against  those  who 
deal  with  or  harbor  servants,  and  they  are  besides  held  liable  to  an  action 
for  damages  ;  and  heavy  damages  are  also  prescribed  for  the  forgers  of  false 
certificates  against  those  who  use  them.  These  particulars  may  be  found 
in  the  act  concerning  servants  before  cited. 

As  to  apprentices,  the  mutual  complaints  of  themselves  and  their  masters 
arc  made  subjects  of  jurisdiction  for  the  county  and  corporation  courts,  who 
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may  take  such  order  as  may  seem  proper,  from  which  no  appeal  mil  lie.  1 
H.  &  M.  413,  423.  The  usual  complaints  are,  undue  correction,  or  the 
want  of  sufficient  sustenance,  clothing,  and  instruction.  A  failure  to  afford 
proper  medical  attendance  is  also,  on  the  part  of  an  apprentice,  a  just  ground 
of  complaint.  4  Ran.  423.  So  too,  in  general,  is  the  intention  of  the  mas- 
ter to  carry  his  apprentice  out  of  the  state,  for  no  man  can  force  his  appren- 
tice to  go  out  of  the  commonwealth,  except  it  be  expressly  agreed,  or  the 
nature  of  the  apprenticeship  import  it,  as  if  he  be  bound  to  a  merchant  ad- 
venturer, or  to  be  a  sailor,  or  such  like.  Hob.  134.  On  this  principle,  a 
girl  bound  by  the  overseers  of  the  poor  of  Norfolk  borough,  in  this  state,  to 
a  milliner,  and  removed  to  Philadelphia,  was  discharged ; — the  indenture 
not  operating  in  Pennsylvania,  (i  Binnev,  202,  and  see  6  Serj.  &  Rawle, 
526.     8  Mass.  Rep,  306.     1  Mass.  Rep.  172. 

The  proceedings  against  the  master,  on  the  complaint  of  the  apprentice, 
are  usually  by  rule  upon  him  to  shew  cause  why  the  apprentice  should  not 
be  removed  from  his  service ; — and  of  this  rule  a  copy  is  served  upon  him. 
The  rule  should  set  forth  the  ground  of  complaint.  It  seems  agreed  by  the 
English  authorities,  that  the  master  must  appear  or  be  summoned  ;  but  there 
seems  some  little  discrepancy  between  the  cases,  as  to  the  necessity  of  ac- 
tual appearance.  See  4  Wils.  Bac.  567.  With  us  a  summons  (or  rule 
served)  and  default,  are  deemed  equal  to  appearance. 

When  the  justices  discharge  an  apprentice,  they  may  also  oblige  the  mas- 
ter to  refund  part  of  any  money  he  may  have  received  with  him.  1  Saun. 
314.  Salk.  67.  And  this  on  good  reason,  for  if  the  master's  conduct  com- 
pels a  rescission  of  the  contract  of  apprenticeship,  he  ought  to  pay  back  the 
consideration,  or  an  equitable  part  of  it,  to  enable  the  apprentice  to  place 
iiimself  with  anew  master :  and  so  equity  will  decree.  Finch,  396.  I  Vern. 
46,  64.     1  Atk.  149. 

The  death  of  the  master  discharges  him  from  the  condition  of  instructing 
the  apprentice  in  his  art,  trade,  or  mystery.  4  Wils.  Bac.  579.  The  inden- 
tures in  that  event  are  transferable  within  three  months,  by  the  executors,  to 
such  person  as  the  court  may  approve. 

It  is  proper  to  remark,  that  the  apprentice  is  not  confined  for  his  redress 
to  a  complaint  to  the  county  court;  for  the  master  is  liable  to  an  action  on 
the  indentures  for  damages  ;  but  if  the  indentures  are  broken  by  the  master, 
the  overseers  of  the  poor  have  no  right  to  sue.  The  apprentice  must  sue  in 
his  own  name  ;  .3  Mun.  183  ;  and  therefore  it  seems  such  indentures  should 
contain  a  covenant  with  the  infant,  on  the  part  of  the  master.  See  3  Mun. 
184,  note  of  the  reporter. 

For  the  nature  of  the  contract  of  apprenticeship,  as  it  respects  the  origi- 
nal parties  and  their  representatives,  see  4  Serj.  8t  Rawle,  109,  111.  The 
general  maxim,  that  contracts  may  be  dissolved  by  the  consent  of  the  parties, 
applies  to  contracts  of  apprenticeship.  1  Serj.  &  Rawle,  332.  1.  T.  R. 
139.  1  East,  73.  But  the  assent  of  the  overseers  of  the  poor  is  necessary  ; 
4  Wils.  Bac.  570 ;   and  I  should  presume  the  assent  of  the  court  also. 

So  much  for  the  rights  and  remedies  of  the  apprentice.  On  the  other 
hand,  the  master  may  obtain  redress  on  his  complaint  to  the  court  for  the 
misconduct  of  his  apprentice  ;  he  may  moderately  chastise  him  ;  and  if  the 
apprentice  deserts  him  he  may  have  his  action  for  damages  at  any  time  with- 
in five  years  after  the  expiration  of  his  indenture,  to  which  action  the  plea 
of  infancy  is  no  bar.  He  is  also  entitled  not  only  to  an  action  for  damages, 
but  to  a  specific  penalty  also  of  $3  per  day  against  any  person  whe  harbors 
or  conceals  his  apprentice,  and  it  is  a  conceded  point,  that  he  is  entitled  to 
all  the  wages  and  fruits  of  the  personal  labor  of  the  apprentice,  while  the 
relationship  continues,  and  the  apprentice  is  in  his  service  ;  or  even,  I  pre- 
sume, while  in  the  service  of  another,  unless  the  master  has  been  the  unjua- 
12 
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tifiable  cause  of  his  leaving  him.  See  1  Vez.  83.  1  Salk.  68.  6  Mod.  69. 
2  Kent.  214. 

III.  "  Let  us,  lastly,  see  how  strangers  may  be  affected  by  this  relation  of 
master  and  servant :  or  how  a  master  may  beiiave  towards  others  on  behalf 
of  his  servant;  and  what  a  servant  may  do  on  behalf  of  his  master. 

"  And,  first,  the  master  may  maintain,  that  is,  abet  and  assist  his  servant 
in  any  action  at  law  against  a  stranger:  whereas,  in  general,  it  is  an  offence 
against  public  justice  to  encourage  suits  and  animosities,  by  helping  to  bear 
the  expense  of  them,  and  is  called  in  law  maintenance.  A  master  also  may 
bring  an  action  against  any  man  for  beating  or  maiming  his  servant :  but  in 
such  case  he  must  assign,  as  a  special  reason  for  so  doing,  his  own  damage 
by  the  loss  of  his  service;  and  this  loss  must  be  proved  upon  the  trial,  for 
the  servant  may  himself  also  sue  for  the  assault,  and  recover  his  damages 
for  the  personal  injury  he  may  have  sustained,  and  the  insult  he  may  have 
received  ;  and  the  wrongdoer  ought  not  to  be  twice  punished  for  the  same 
thing."  4  Wils.  Bac.  594.  Hence  arises,  as  I  conceive,  a  difference  between 
the  cases  of  servants  and  slaves  herein :  for  as  the  slave  cannot  sue,  the 
right  to  demand  damages  for  the  outrage,  whether  there  be  loss  of  service 
or  not,  results,  I  presume,  to  the  master,  who  is  his  protector.  We  have 
no  adjudication  on  the  subject,  but  the  inference  seems  not  unfair,  that  the 
master  is  invested  with  the  right  of  seeking  redress  for  the  wrong,  as  the 
slave  is  himself  disabled,  and  as  the  objection  does  not  lie,  that  the  wrong- 
doer will  twice  suffer  in  damages  for  the  same  offence. 

If  the  servant  be  beaten  so  that  he  dies,  the  master  (it  is  said  by  some) 
loses  his  action,  for  the  trespass  is  merged  in  the  felony.  4  Black.  Com.  6. 
4  Wils.  Bac.  594.  It  would  seem,  however,  that  by  the  English  law,  this 
doctrine  of  the  merger  of  a  trespass  in  the  felony  has  no  existence,  except 
while  the  party  is  under  indictment  for  the  offence,  or  rather  where  he  has 
neither  been  pardoned  or  punished.  For  if  pardoned  or  burnt  in  the  hand, 
he  may  be  proceeded  against  in  a  civil  action  at  the  suit  of  the  party  injur- 
ed. And  it  is  said,  that  the  action  is  prohibited  before  the  institution  and 
termination  of  a  criminal  prosecution,  lest  the  permission  of  the  civil  ac- 
tion might  hinder  ail  exemplary  punishments  ;  Style,  346  ;  but  that,  after  its 
termination,  the  inconvenience  no  longer  existing,  justice  demands  that 
the  wrongdoer  should  answer  in  damages  to  the  party  grieved.  1  Bac.  98. 
To  this  reasoning,  I  think.  Judge  Bailer  seems  to  incline,  4  T.  R.  333. 
See  also  12  E.  409.  4  Mun.  446.  See  also  6  Ran.  223,  where  this  doc- 
trine of  merger  is  examined  and  seems  to  be  disapproved. 

Be  this  as  it  may,  the  doctrine  of  the  merger  of  the  trespass  in  the  felony 
has  been  denied  on  general  principles  in  Virginia,  as  to  slaves  killed  felo- 
niously ;  and  the  distinction  taken  was,  that  in  England  the  trespass  is 
merged  because  of  the  forfeiture  of  goods,  &c.  by  the  conviction  of  felony. 
Here  there  is  no  such  forfeiture.  Case  of  Waggoner  vs.  Faber,  Berkeley 
superior  court,  per  White  J.  See  the  case  of  Harris  vs.  Nicholas,  5  Mun. 
483,  where  Green  arg.  seemed  to  admit  the  trespass  was  merged. 

"  A  master,  likewise,  may  justify  an  assault  in  defence  of  his  servant,  and 
a  servant  in  defence  of  his  master:  the  master,  because  he  has  an  interest  in 
his  servant,  not  to  be  deprived  of  his  service ;  the  servant,  because  it  is  part 
of  his  duty,  for  which  he  receives  his  wages,  to  stand  by  and  defend  his 
master. 

"  If  any  person  hire  or  retain  my  servant,  being  in  my  service,  for  which 
the  servant  departs  from  me  to  serve  the  other,  I  may  have  an  action  of  da- 
mages against  both  the  new  master  and  the  servant,  or  either  of  them;" 
but  in  this  action  it  is  essential  that  the  defendant  should  have  hired  or  re- 
tained the  plaintiff's  servant,  with  notice  of  the  plaintiff's  right,  or  that  after 
riofire  he  has  continued  to  keep  him  in  his  service.      2  Lev.  68.     6  T.  R- 
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221.  A  journeyman  in  any  trade,  who  has  engaged  for  a  given  time  with 
a  master  tradesman,  is  a  servant  quoad  hoc,  and  an  action  lies  for  enticing 
him  away.     Cow.  54. 

With  respect  to  slaves  the  law  is  deemed  to  be  somewhat  different,  for  it 
is  not  necessary,  I  conceive,  to  prove  notice  in  order  to  maintain  an  action 
acrainst  one  who  employs  my  slave.  For  though,  as  to  servants,  a  man  who 
has  not  notice  may  innocently  be  led  to  employ  one  to  whose  services  anoth- 
er person  is  entitled,  yet  as  to  slaves  it  is  otherwise.  For  if  the  person 
employed  be  a  slave,  the  person  hiring  must  know  that  by  hiring  him  he  is 
injuring  somebody.  And  whether  slave  or  not  is  a  matter  easily  decided, 
since  by  law  every  negro  is  presumed  to  be  a  slave  unless  the  contrary  ap- 
pears, and  the  slave  act  provides  that  all  who  are  not  so  shall  be  furnished 
with  a  copy  of  the  register  of  their  freedom.  1  R.  C.  ch.  Ill,  §  67.  If, 
therefore,  a  man  employs  a  negro  without  a  copy  of  the  register,  he  does 
it  in  his  own  wrong,  and  if  he  is  even  imposed  on  by  a  forged  copy  it  is 
his  folly  or  misfortune.     P'itzhugh  vs.  Pugh,  Winchester  superior  court. 

"  As  for  those  things  which  a  servant  may  do  on  behalf  of  his  master, 
they  seem  all  to  proceed  upon  this  principle,  that  the  master  is  answerable 
for  the  act  of  his  servant,  if  done  by  his  command,  either  expressly  given, 
or  implied:  nam,  qui  facit per  aliiim,  facit per  se.*  Therefore,  if  the  ser- 
vant commit  a  trespass  by  the  command  or  encouragement  of  his  master, 
the  master  shall  be  guilty  of  it,  though  the  servant  is  not  thereby  excused, 
for  he  is  only  to  obey  his  master  in  matters  that  are  honest  and  lawful.  If 
an  innkeeper's  servants  rob  his  guests,  the  master  is  bound  to  restitution  : 
for  as  there  is  a  confidence  reposed  in  him,  that  he  will  take  care  to  provide 
honest  servants,  his  negligence  is  a  kind  of  implied  consent  to  the  robbery  : 

*The  impnrtfince  of  tliesubject  will  justify  the  retaining  the  following  note  of  Mr.  Chitty: 

In  addition  to  these  observations  of  the  learned  commentator,  itmay  be  as  well  here  to  observe,  that 
in  general  all  contracts  entered  into  by  a  party,  through  the  intervention  of  a  servant  or  agent  pro- 
perly authorized,  may  be  taken  advantage  of  by  him  ;  Paley,  2J5;  arrd  though  in  point  of  law  the  mas- 
ter and  servant,  or  principal  and  agent,  are  considered  as  one  and  the  same  person,  yet  the  master  or 
principal  is  the  person  who  should  be  regarded  in  the  entering  into,  and  execution  of,  such  contracts; 
but  tliough  a  servant  depart  from  his  authority  so  as  to  discharge  the  master,  or  the  servant  does  not 
disclose  his  master's  name,  yet  the  latter  may  in  general  adopt  the  contract,  if  he  think  fit,  and  sue 
for  any  breach  oi  it;  3  iM.  &  8.362.  7  T.  \i.  359.  2  Stark,  443;  but  there  must  in  all  cases  exist  some 
degree  of  authority.     Bull.  N.  P.  130.    1  Moore,  155.     1  Bull.  489. 

If  an  apprentice  earn  any  thing,  the  master  is  entitled  to  it.  1  Sslk.  63.  6  Mod.  69.  Co.  Lit.  117, 
a.  n.  and  see  Cro.  Eliz.  638,  6S  I,  746.  And  an  owner  of  a  ship  is  entitled  to  all  the  earnings  of  his  cap- 
tain, however  irregidarly  obtained.  3  Campb.  43.  And  see  Gilb.  Evid.  94,  ed.  1761.  1  Stra.  595,  S. 
C.  2  Stra.  944,  S.  P.  A  master  may  also  sue  in  trespasser  case  for  the  consequential  damagesof  se- 
ducing his  servant.  Peake,  C.  N.  P.  55.  2  T.  R.  167.  6  East,  .'«0.  3  Wils.  18.  2  N.  R.  476.  Slight 
evidence  of  acts  of  service  will  be  sufficient.  2  T.  R.  168.  Peake,  N.  P.  55.  It  is  not  essential  to  sup- 
port this  action  that  the  defendant  knew  of  the  party  seduced  being  plaintiff's  servant.  Peake,  N.  P. 
55.  Peake  L;iw  of  Ev.  334.  VVilles,  577.  See  po.-t  as  to  seducing  daughters.  So  an  action  on  the 
case  may  be  maintained  against  a  person  who  continues  to  employ  the  master's  servant  after  notice, 
though  the  defendant  did  not  procure  the  servant  to  leave  his  master,  or  know  when  he  employed  him 
that  he  was  tlie  servant  of  another.  6  T.  R.  221.  5  East,  39,  n.  A  masterniay  bring  an  action  on  the 
case  for  enticing  away  his  servant  or  apprentice,  knowing  him  to  be  such;  6  Mod.  182.  Peake,  C.  N. 
P.  55.  Peake  Law  Evid.  3::^.  Bac.  Ab.  tit.  master  and  servant,©.  3  Bla.  Rep.  142.  Cowp.  54; 
and  the  delendant  cannot  avail  himself  of  any  objection  to  the  indenture  of  apprenticeship  or  contract 
of  hiring.  2  H.  Bla.  511,  7  T.  R.  310,  1,4.  1  Anst.256.  And  a  master  cannot  maintain  an  action  for 
seducing  his  set  vant  after  the  servant  hns  paid  him  the  penalty  stipulated  by  his  articles  for  leaving 
him.  3  Burr.  1345.  1  Bla.  Kep.  387.  Tlie  master  may,  in  these  cases,  waive  his  action  for  the  tort, 
and  sue  in  assumpsit  for  the  work  and  labor  done  by  his  apprentice  or  servant,  against  the  person  who 
tortiously  employed  him.    1  Taunt.  112.     3  iM.  &  S.  191,  S.  P. 

If  any  injury  be  committed  to  goods,  in  the  possession  of  a  mere  servant,  yet  if  the  master  have  the 
right  of  immediate  possession  he  may  sue.    2  Saund.  47.    7  T.  R.  12. 

In  general  a  mere  servant  with  whom  a  contract  is  made  on  the  behalf  of  another,  cannot  support 
anaction  iherer,n;2M.&S.  485,  490.  3B.&P.147.  lH.Bla.84.  Owen, 52.  2  New  Rep.  411,  a. 
2  I'aunt.  374.  3  B.  &.  A.  47.  5  Moore,  270 ;  but  when  a  servant  has  any  beneficial  interest  in  the  per- 
formance ol  the  contract  for  commission,  &c.  as  in  the  case  of  a  factor,  auctioneer,  &c.  1  T.  R.112. 
1.  M.  &  S.  147.  1  H.  Bla.  31.  7  Taunt.  237.  2  Marsh  497,  S.  C.  6  Taunt.  65.  4  Taunt.  189;  or 
where  the  contract  is  in  terms  made  with  him  (3  Camp.  320)  lie  may  sustain  an  action  in  his  own  name, 
in  each  of  which  cases,  however,  the  master  might  sue,  1  H.  Bla.'Sl,  7  T.  li.  359,  unless  where  there 
ii)  an  express  contract  under  seal  with  the  servant  to  pay  him  when  he  alone  can  sue.    1  M.  &  S.575. 

In  general,  a  mere  servant,  having  only  the  custody  of  goods,  and  not  responsible  over,  cannot  sije 
for  an  injury  theretu  :  Owen  52.  2  Saund.  47,  a.  b.  c.  d. :  but  if  the  servant  havea  special  property  in 
the  goods,  as  a  factor,  carrier,  &c.  for  commission,  he  may.  2.  Saund.  47,  b.  c.  d.  2  Vin.  Ab.  49. 
'  Ves.  Sen.  359.    1  B.  &  A.  bd.— Chilly. 
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Jiawi,  qui  non prohihet  cum prohibere  possitjubct.  So  likewise,  if  the  drawer 
at  a  tavern  sells  a  man  bad  wine,  whereby  his  health  is  injured,  he  may 
bring  an  action  against  tlie  master :  for  although  the  master  did  not  ex- 
pressly order  the  servant  to  sell  it  to  that  person  in  particular,  yet  his  per- 
mitting him  to  draw  and  sell  it  at  all  is  impliedly  a  general  command. 

"  In  the  same  manner,  whatever  a  servant  is  permitted  to  do  in  the  usual 
course  of  his  business,  is  equivalent  to  a  general  command.  If  I  pay  mo- 
ney to  a  banker's  servant,  the  banker  is  answerable  for  it:  if  I  pay  it  to  a 
clergyman's  or  a  physician's  servant,  whose  business  it  is  not  to  receive  mo- 
ney for  his  master,  and  he  embezzles  it,  I  must  pay  it  over  again.  If  a 
steward  lets  a  lease  of  a  farm,  without  the  owner's  knowledge,  the  owner 
must  stand  to  the  bargain  ;  for  this  is  the  steward's  business.  A  wife,  a 
friend,  a  relation,  that  use  to  transact  business  for  a  man,  are  quoad  hoc  his 
servants  ;  and  the  principal  must  answer  ior  their  conduct :  for  the  law  im- 
plies that  they  act  under  a  general  command  ;  and  without  such  a  doctrine 
as  this,  no  mutual  intercourse  between  man  and  man  could  subsist  with  any 
tolerable  convenience.  If  I  usually  deal  with  a  tradesman  by  myself,  or  con- 
stantly pay  him  ready  money,  I  am  not  answerable  for  what  my  servant 
takes  upon  trust ;  for  here  is  no  implied  order  to  the  tradesman  to  trust  my 
servant:  but  if  I  usually  send  him  upon  trust,  or  sometimes  on  trust  and 
sometimes  with  ready  money,  I  am  answerable  for  all  he  takes  up :  for  the 
tradesman  cannot  possibly  distinguish  when  he  comes  by  my  order,  and 
when  upon  his  own  authority.* 

*I  deem  it  important  to  subjoin  here  entire,  for  the  use  of  the  stiKJent,  Mr.  Cliitty's  condenser]  and 
Taluable  note,  although  portions  of  its  niattei;  are  to  be  found  also  in  Air.  BlackBtODe's  text  and  m.y 
own  observations : 

It  is  a  general  rule  of  law,  that  all  contracts  made  by  a  servant  within  the  scope  of  his  authority, 
either  express  or  implied,  bind  the  master;  and  this  liability  of  the  master  is  not  founded  on  the 
ground  of  the  master  being  pater  famiJuc,  but  morely  in  respect  of  the  authority  delegated  to  the 
servant.  See  3  Wils.  341.  '2  Bla.  Rep.  84o.  CJom.  Dig!!  tit.  Merchant,  B.  C  Bac.  .■Vb.  tit.  Master  and 
Servant.    3  Esp.  Rep.  235. 

Much  dilBculty  is  experienced  in  practice  in  the  application  of  this  rule,  on  the  question  as  to  what 
amounts  to  a  servant's  acting  within  the  autliority  delegaled  to  him.  The  main  point  to  be  attended 
to  in  the  decision  of  this,  is  to  consider  whether  the  servant  was  acting  under  a  special  or  a  general. 
nuthority.  A  special  agent  or  servant  is  one  who  is  auihorized  to  act  lor  his  master  only  in  some 
particular  instance  ;  his  power  is  limited  and  circumscribed.  A  general  servant  or  agent  is  one  xvho 
IS  expressly  or  implicitly  authorized  by  hi.?in.4stpr  to  transact  all  his  business,  either  universally  or  in 
n  particular  department  or  course  of  business.  A  master  is  not  liable  for  any  acts  of  a  special  agent 
or  servant  unconnected  with  the  object  ofthe  employment,  hut  he  isliable  fer  alt  the  acts  oi  7\  general 
agent  or  servant  within  the  scope  of  his  employment,  and  this  even  though  the  master  may  have 
expressly  forbidden  the  particular  act  fot  which  he  is  sought  to  be  rendered  liable.  Thus,  it  a  master 
engage  a  servant  to  take  care  of  goods  and  the  servant  sell  them,  the  selling  ot  the  goods  being  totally 
unconnected  with  the  object  for  which  the  servant  had  them,  the  sale  would  not  bind  the  master.  6o 
where  the  chaise  of  the  master  liad  been  broken  i)y  the  ne;,'ligence  of  Iiia  servant,  and  the  servant 
desired  the  coachmaker,  who  had  never  been  employed  by  tlie  master,  to  repair  it,  it  was  held  that 
the  master  was  not  liable  for  such  repairs.  4  Esp".  HA.  .So  when  the  muster  is  in  the  habit  of 
paying  ready  money  for  articles  furnished  in  certain  quantities  to  his  family,  if  the  tradesman  delixers 
other  uoods  ofthe  same  sort  to  the  servant  upon  credit  without  informing  the  master  of  ii,  and  the 
latter  goods  do_^not  come  to  ihe  master"?  u;-e,  he  is  not  liable.  3  Esp.  2)4.  1  Show,  95.  Peake  i\.  i:'. 
C.  47.  5  Esp.  76.  But,  on  tiie  other  liand,  ?f  a  servant  is  employed  to  sell  a  horse,  ^ntl  he  fcIIs  it  with 
9.  warranty,  the  master  would  be  liable  \\>v  a  breach  of  iho  warranty,  because  the  act  of  warraxiiy 
was  connected  with  the  act  of  sale,  and  uiihin  the  scope  of  the  servant'.-?  authority,  even  though  he 
had  received  express  directions  noi  to  make  the  warrantv.  Sec  3  T.  K.  7J7.  ,'>  Esp.  7.=).  J  Camp. 
258.  3  Esp.  65.  3  B.  &.  C.  38.  4  D.  &  Ii.  GIB.  S.  C.  15  Ea^t,  38.  If  a  servant  usually  buys  for  hi» 
masteron credit,  and  the  servant  buys  some  things  without  the  master's  order,  the  m;isier  will  be  liable; 
for  the  tradesman  cannot  possibly  distinguish  when  the  servant  comes  by  order  for  him  or  not. — 
Stra.5«6.    3  Esp.  N.  P.  Rep.  83,  111.    1  Esp.  Rep.  330.    4  Esp.  174.    I'enke  C.  iV.  P.  47. 

In  general,  if  a  party  acting  in  the  capacity  of  a  servant  or  agent,  disclodes  iliat  circumstance,  or  it 
be  known  to  Ihe  person  with  whom  he  contracied,  such  scrvantor  agent  is  not  liable  torn  breach  of 
the  contract,  (I'J  Ves.  3J.i.  15  East,  6-2,  bU  Pal.;y  Princ,  and  .Agent,  x'16,)  even  for  a  deceitful  war- 
ranty, (3  P.  Wms.278,)  if  he  had  authority  fruni  his  princip.il  to  make  ihe  contract.  3  i'.  \Vms.  'Zi'Jy 
and  see  1  Chit,  on  Pleading,  4  ed.  '24.  Bui  if  a  servant  or  agent  covenant  under  seal,  or  otherwise 
engage  for  ihe  act  ot  another,  though  he  describe  himself  in  the  deed  aa  contracting  for,  and  on 
the  behalf  of,  such  other  person,  (6  Ea.st,  148.)  or  he  contract  as  if  he  were  principal,  (Sira.  995. 
o  V  ^  l\'?^'^'  ^  ^'"  ^  '^*  ''••  ~  ^*  '*''  ^-  •*"''•  i  i^-  &.  C.  IbU.  S.  C.  1  Gow.  117,  1  Stark.  14. 
Z  1  ?f'  -  ''  ''^  '^  personally  liable,  and  may  be  sued,  unless  in  the  case  of  a  servant  contracting  on 
behalf  of  government,  (1  T.  R.  172,  674.  1  East,  135,  582,)  so  if  a  servant  does  not  pursue  the  prin- 
cipal s  authoriiy  so  as  to  discharge  the  principnl.  he  will  be  personally  liable,  (1  Eg.  Ab.  308.  3  T. 
K.  -ibl,)  or  where  he  acts  under  an  .nuthoriiy  which  lie  knows  the  umstsr  cannot  give,  (Cowp.  565, 
f).)*o  where  ^  servant  has  bppn  authorized  by  his  master  to  do  an  act  for  a  third  party,  and  h&  is  put 
m  pofispssion  of  every  thing  that  will  enable  him  t-^  norriplnir;  if,  and  he  nrglprts  so  to  do,  he  will  be 
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"If  a  servant,  lastly,  by  his  negligence,  does  any  damage  to  a  stranger, 
the  master  shall  answer  for  his  neglect ;  if  a  smith's  servant  lames  a  horse 
while  he  is  shoeing  him,  an  action  lies  against  the  master,  and  not  against 
the  servant.  But  in  these  cases  the  damage  must  be  done  while  he  is  ac- 
tually employed  in  the  master's  service  ;  otherwise  the  servant  shall  answer 
for  his  own  misbehavior.  Upon  this  principle,  by  the  common  law,  if  a 
servant  kept  his  master's  fire  negligently,  so  that  his  neighbor's  house  was 
burned  down  thereby,  an  action  lay  against  the  master,  because  this  negli- 
gence happened  in  his  service  :  otherwise,  if  the  servant,  going  along  the 
street  with  a  torch,  by  negligence  sets  fire  to  a  house;  for  there  he  is  not  in 
his  master's  immediate  service,  and  must  himself  answer  the  damage  per- 
sonally. A  master  is,  lastly,  chargeable  if  any  of  his  family  layeth  or  cast- 
eth  any  thing  out  of  his  house  into  the  street  or  common  highway,  to  the 
damage  of  any  individual,  or  the  com.mon  nuisance  of  the  people;  for  the 
master  hath  the  superintendence  and  charge  of  all  his  household.  And 
this  also  agrees  with  the  civil  law  ;  which  holds  that  the  pater  familias,  in 
this  and  similar  cases,  '  ob  alterius  culpam  tenetur,  sive  servi  sive  liberi.'  " 

Having  thus  presented  the  student  with  Mr.  Blackstone's  view  of  the 
effect  of  the  relationship  of  master  and  servant  in  respect  to  others,  I  must 
take  leave  to  subjoin  something  further  on  the  subject  of  the  liability  of  the 
master  for  the  acts  or  default  of  his  servant.     Some  of  the  distinctions  on 

personally  liable  to  the  lliird  person;  as  if  a  servant  receives  money  from  liis  master  to  pay  A,  and 
expressly  or  impliedly  enenges  :o  pay  him,  the  latter  niity  sue  him  on  iiis  neglect  to  pay  it,  for  the 
servant  is  considered  to  hold  it  on  the  party's  acronnt.  14  Kast,  590.  2  Rol.  I\ep.4'll.  lB.&A.::i6. 
IJ.  B.  Moore,  74.  3  Price,  53.  ]6Ve3.443.  5Esp.247.  4  Taunt.  24.  1  Stark.  12.3,  J43,  150,  37:^. 
1  H.  Bla.  21o.  But  if  the  third  party,  by  his  conduct,  sl)o\vs  he  does  not  consider  the  servant 
as  holding  the  money  on  his  account!  the  agent  will  be  discharged  on  properly  appropriating  the 
money  to  other  purposes  before  he  is  called  upon  again  by  the  third  parly  to  pay  it  over.  Hoit  IN. 
P.  372.  There  is  a  malerivd  distinction  between  an  action  against  a  servant  for  the  recovery  of  da- 
mages for  the  non-performance  of  the  contract,  and  an  action  to  recover  back  a  specific  sum  of  mo- 
ney received  by  him  ;  for  when  a  contract  has  been  rescinded,  or  a  person  has  received  money  aa 
servant  of  another  who  had  no  right  thereto,  and  has  not  paid  it  over,  an  action  may  be  sustained 
against  the  servant  to  lecover  the  money ;  and  the  mere  passing  of  such  money  in  account  with  his 
master,  or  making  arrest  without  any  new  credit  given  to  him,  fresh  bills  accepted,  or  further  sums 
advar 

fore 

R.  553.  titra.  4S0.  Bui.  N.  P.  133.  10  Mod.'23.  2'Esp.  Rep.  507.  5  J.  B.  Moore,  105.  8  Taunt. 
737,)  unless  his  receipt  of  the  money  was  obviously  illegal,  or  his  authority  wholly  void.  1  Camp. 
396,564.  3  Esp.  Kep.  153.  ISlra.  430.  Cowp.  (]9.  1  Taunt.  359.  Where  persons  received  money 
for  the  express  purpose  of  taking  up  a  bill  of  exchange  two  days  after  it  became  due,  and  upon  ten- 
dering it  to  the  holders  and  demanding  the  bill,  find  that  they  have  sent  ii  back  protested  for  non-ac- 
ceptance to  the  persons  who  indorsed  it  to  them,  it  was  held  that  such  persons  having  received  fresh 
orders  not  to  pay  the  bill,  were  not  liable  to  an  action  by  the  holders  for  money  had  and  received, 
when,  upon  the  bill's  being  procured  and  tendered  to  them,  they  i  eluded  to  pay  the  money.  IJ.  B. 
Moore,  74.  J4  East,  582,  OiiO.  A  person  who,  as  a  banker,  receives  money  from  A  to  be  paid  to  ii, 
and  to  other differeul  pcrsipus,  cannotin  general  be  si^d  by  B  for  his  share,  (1  Marsh.  Uep.  132,)  and 
an  action  does  not  lie  against  a  mere  collector,  trustee,  or  receiver,  for  the  purpose  of  trying  a  ris;ht 
in  the  principal,  even  though  he  has  not  paid  over  the  monev.  4  Burr.  19u5.  Paley,  261 ,  and  cases 
iherecited.  1  Selw.  i\.  1\  3  ed.  7.  1  Campb.  396.  1  Marsh.  132.  Holt  C.  N.  P.  641.  An  auction- 
eer and  stakeholder,  wlio  are  considered  as  trustees  for  both  parties,  are  hound  to  retain  the  money 
till  one  of  them  be  clearly  entitled  to  receive  it,  and  if  he  unduly  pay  it  over  to  either  party  not  enti- 
tled to  it,  he  will  be  liable  to  repay  the  deposiie  or  stake.  5  Burr.  2639.  But  in  a  late  case  it  has  been 
held,  that  whilst  the  stake  remains  in  tliC  hands  of  the  stakeholders,  either  party  may  recover  back 
from  him  his  share  of  the  deposiie.    7  Price,  54. 

Servants  of  government  are  not  in  general  personally  liable,  and  an  ofHccr  appointed  by  goveiui- 
ment  avowedly,  treating  as  an  agent  for  the  public,  is  not  liable  to  be  sued  upon  any  contmct  made  by 
him  in  tliat  capacity,v.hctlier  under  seal  or  bv  parol,  unless  lie  make  an  absolute  and  unqualified  under- 
taking to  be  personally  responsible,  (I  T.  Kep.  172,  G74.  1  East,  135.  3  B.  &  A.  47.  2  J.  B.  Moore, 
627,)  and  the  public  money  actually  passes  ihiough  his  hands  or  tinitof  hi?  agent,  Ibr  the  purpose  or 
■with  the  intent,  that  it  should  be  applied  to  the  fulfilment  ol'his  fiduciary  undertakings,  lie  is  not  per- 
sonally liable.  3  B.  <fc  B.275.  3  Men  v.  753.  1  East,  13.5,  533.  The  bank  of  England  arc  the  ser- 
vants of  ihe  public,  and  liable  as  a  private  servant  for  any  breach  of  dutv.  1  K.  i:  M.  52.  2  Bing^- 
ham.  393. 

In  some  cases  where  there  isi  no  responsible  or  apparentprincipal  to  resort  to,  the  agent  will  be  liable; 
as  where  the  commissioners  of  a  navigation  act  entered  into  an  agreenient  with  the  engineer,  they 
were  held  liable,  (Pal.  2.51.  1  Bro.  Cli.  tlep.  101.  Hardr.  205,)  ancT  commissioners  of  highways  are 
personally  liable  for  work  thereon,  though  the  surveyor  is  not,  (1  Bla.  Uep.  670.  .A mb.  770,)  and  in 
fome  cases  the  agent  alone  can  be  sued,  as  where  a  seller  chooses  to  give  a  distinct  credit  to  a  person 
known  to  him  to  be  acting  ay  agent  for  another,  (15  i'.ast,62,)  and  a  snb-ngent  cannot  snp  the-  prinei 
pal  with  whom  ho  had  no  privity.    6  Taunt.  147,     1  Marsh.  5(10. —  Chitiy. 


ifanced  to  the  master  in  consequence  of  it.  is  not  equivalent  to  the  payment  of  the  money  to  the 
ncipal,  (3  M.  &  S.  344.  Cowper,  .565.  Slra.  430,)  but  in  genera),  if  the  money  be  paid  over  be- 
e  notice  to  retain  it,  the  servant  is  not  liable,  (Cowp.  5G5.     Burr.  1986.    Lord  Raym.  1210.    4.  T. 
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the  subject  appear  to  be  very  nice.  The  rule  seems  to  be,  that  the  master 
is  answerable  for  damages  occasioned  by  the  negligence  or  unskilfulness  of 
his  servant,  acting  in  the  execution  of  his  orders.  Thus  where  a  carter's 
servant  ran  his  cart  over  a  boy,  or  against  another  cart,  tlie  master  was  held 
liable  ;  2  Salk.  441,  cited  Lord  Ray,  739 ;  and  where  a  servant  drove  a 
coach  with  ungovernable  horses  into  Lincoln's  Inn  fields  to  train  them,  and 
they  ran  upon  J.  S.  and  wounded  him,  the  master  was  held  liable.  See  al- 
so 1  Bos.  &  Pul.  404. 

But  though  the  master  is  liable  for  the  negligent  act  of  his  servant  while 
in  the  execution  of  his  orders,  yet  he  is  not  liable  for  his  wilful  act,  done  in 
his  absence  and  without  his  assent  or  direction,  as  by  wilfully  driving  his 
carriage  against  another.  1  East.  106.  The  act  in  this  case  was  done  by 
the  servant  while  in  the  actual  service  of  his  master,  either  ingoing  for  him, 
or  after  he  had  set  him  down.  The  question  is  much  discussed  by  the  court 
in  this  case,  and  on  the  authority  of  Lord  Holt,  Salk.  28"2,  that  no  master  is 
chargeable  with  the  acts  of  the  servant  but  when  he  acts  in  the  execution  of 
the  authority  given  him,  the  court  say  "that  when  a  servant  quits  sight  of 
the  object  for  which  he  is  employed,  and  without  having  in  view  his  mas- 
ter's orders,  pursues  that  which  his  own  malice  suggests,  he  no  longer  acts 
in  pursuance  of  authority,  and  the  master  is  therefore  not  answerable."  See 
6  T.  R.  1-25.     2  H.  Bl.  442. 

So  in  Harris  vs.  Nicholas,  (5  Mun.  48'3,)  an  OA^erseer  having,  by  whip- 
ping, caused  a  hired  negro's  death,  the  master  was  held  not  liable.  As  was 
said  by  counsel,  he  was  not  controlling  him  as  an  overseer,  but  treating  him 
as  a  murderer. 

If  a  master  sends  his  servant  to  receive  money,  and  instead  of  money  he 
takes  a  bill,  the  master  is  not  bound,  if  as  soon  as  he  is  told  thereof  he  dis- 
agrees ;  but  acquiescence  or  any  small  matter  will  be  proof  of  consent,  and 
then  he  will  be  bound.  4  Wils.  Bac.  586.  So  if  a  merchant's  apprentice 
draws  a  bill  thus  :  "  I  promise  to  pay  so  much  for  my  master,"  the  master  is 
not  bound  unless  there  was  an  authority  precedent,  assent  subsequent,  or 
unless  it  was  in  the  usual  course  of  business  with  which  the  servant  was  en- 
trusted.    Comb.  450.     Lord  Ray,  224.     3  Salk.  234. 

Where  the  servant  commits  a  trespass,  or  does  any  other  tortious  act  to' 
another,  for  which  his  master  is  not  responsible,  he  is  himself  responsible  to 
the  party  grieved  ;  and  though  the  wrongful  act  be  done  by  command  of  his 
master,  he  is  liable  as  well  as  the  master,  because  he  ought  not  to  obey  him. 
4  Wils.  Bac.  587.  But  in  cases  of  contract,  it  is  said  that  where  a  person 
has  contracted  in  the  capacity  of  an  agent,  and  that  known  to  the  person 
contracted  with,  the  agent  is  not  in  general  liable  to  an  action  for  nonper- 
formance, nor  even  for  a  deceitful  icarranly,  if  he  had  authority  from  the 
principal  to  contract.  1  Chitty,  24,  citing  various  authorities.*  He  is  said 
to  be  liable  if  he  stands  by  and  permits  a  subsequent  purchaser  to  purchase 
without  giving  notice  of  a  lien  of  his  principal.     1  Vez.  95. 

We  may  observe,  that  in  all  the  cases  which  have  been  put,  the  master's 
liability  has  always  obviously  rested  on  the  ground,  that  the  act  of  the  ser- 
vant, in  execution  of  his  master's  orders,  is  the  act  of  the  master.  The  ser- 
vant is  looked  upon  as  the  agent  ofhis  master,  and  the  maxim,  qui  facit  per 
alitim  facit  per  sc,  has  the  strictest  application. 

In  Travis  vs.  Claiborne,  (5  Mun.  435,)  Judge  Roane  lays  down  the  doc- 
trine on  the  subject  very  clearly  thus: — "The  reason  why  the  acts  of  the 
agent  are  in  many  respects  considered  as  the  acts  of  the  principal,  arises  from 
the  relation  which  exists  between  them  :  and  as  the  liberty  of  acting  by  an 
agent  is  an  indulgence  to  the  principal,  it  is  reasonable  he  should  be  bound 

*Tlie  master  is  liable  for  n  deceit  in  the  sale,  although  he  neither  authorized  nor  knew  of  it.    Hern 
vs.  Nicholas,  1  Salk.  289.    Starkie,  part  4,  472.    Paley  on  Agency,  2.i(k 
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by  the  acts  of  his  agent  done  in  pursuance  of  the  authority  given  him.  In 
such  case  the  act  of  the  agent  is  the  act  of  the  principal,  and  no  action  is 
imposed  upon  the  latter  but  by  himself,  through  his  agent  acting  under  his 
authority.  No  injury  is  done  to  third  persons  by  this  construction  ;  they 
are  in  the  same  situation  as  if  this  indulgence  had  not  been  allowed  the 
principal,  and  he  had  been  compellable  personally  to  do  the  act.  If,  on  the 
ether  hand,  the  agent  goes  beyond  his  instructions,  and  does  more  than 
they  authorize ;  or  if  he  does  an  act  (as  a  trespass)  which  his  principal 
ought  not  to  require,  nor  he  to  obey  him  in  ;  in  either  case  his  character  as 
agent  ceases,  and  he  shall  be  himself  responsible  for  his  acts.  Were  this 
not  the  case,  it  would  be  in  the  power  of  the  agent  to  subject  his  principal, 
by  his  own  misconduct,  to  what  actions  he  pleased." 

.  "  We  may  observe,  that  in  all  the  cases  put,  the  master  may  be  frequent- 
ly a  loser  by  the  trust  reposed  in  his  servant,  but  rarely  can  be  a  gainer;  he 
may  frequently  be  answerable  for  his  servant's  misbehaviour,  but  never  can 
shelter  himself  from  punishment  by  laying  the  blame  on  his  agent.  The 
reason  of  this  is  still  uniform  and  the  same  ;  that  the  wrong  done  by  the  ser- 
vant is  looked  upon  in  law  as  the  wrong  of  the  master  himself;  and  it  is  a 
standing  maxim,  that  no  man  shall  be  allowed  to  make  any  advantage  of 
his  own  wrong."* 

Having  thus  been  brought,  by  the  consideration  of  the  doctrines  respecting 
the  relation  of  master  and  servant,  to  touch  upon  the  subject  of  agency,  and 
Mr.  Blackstone  having  devoted  no  part  of  his  work  to  it,  it  seems  proper  to 
lay  before  the  student  some  general  principles  in  addition  to  those  already 
mentioned,  which  are  recognized  by  some  interesting  adjudications  of  the 
courts  of  our  own  state.  And  here  it  may,  in  the  first  place,  be  remarked, 
that  agencies  are  either  express  or  implied.     An  express  agency  is  founded 

*  The  subjoined  note  of  3Ir.  Cliltty  well  merits  attention  : 

A  masieris  liable  to  be  sued  for  the  injuries  occasioned  by  tiie  neglect  or  unskilfulnessof  his  servant 
whilst  in  tiie  course  of  his  employment,  though  the  act  was  obviously  tortious  and  against  the  master's 
consent ;  as  for  fraud,  deceit,  or  anv  other  wrongful  act.  1  Salk.  2'J9.  Cro.  Jac.  473.  1  Stra.  653. 
Roll.  Ab.  95,  1,15.  1  East,  106.  2'H.  Bla.442.  3VVils.313.  2Bla.  Rep.  845,  sed  vid.  Com.  Dig. 
tit.  Action  on  the  case  for  deceit,  B.  A  master  is  liable  for  the  servant's  negligent  driving  of  acarriage 
or  navigating  a  ship,  (1  East,  105,)  or  fora  libel  inserted  in  a  newspaper  of  which  the  defendant  was  a 
proprietor.  1  B.  &.  P.  409.  The  master  is  also  liable  not  only  for  the  acts  of  those  immediately  ein- 
ployed  by  him,  but  even  for  the  act  of  a  sub-agent,  however  remote,  if  committed  in  the  course  of  his 
service;  (1  B.  &.  P.  404.  6  T.  R.4I1;)  and  a  corporate  company  are  liable  to  be  sued  for  the  wrongful 
act  of  tlieir  servants.  (3  Camp.  403;  when  not,  6ee4  M.  &  S.27.)  But  the  wrongful  or  unlawful  acts 
must  be  committed  in  the  course  ot  the  servant's  employment,  and  whilst  the  servant  is  acting  as  such; 
therefore  a  person  who  hires  a  post-chaise  is  nut  liable  for  the  negligence  ot  the  driver,  but  the  action 
must  be  against  the  driver  or  owner  of  the  chaise  and  horses,  5  Esp.  35.  Laugher  v.  Pointer,  4  B.  & 
C.  (sed  vid.  1  B.  &  P.  409,)  and  it  should  seem  he  would  be  liable  if  the  chaise  and  not  the  coachman 
or  horses  were  hired.  4  B.  &  A.  590.  A  master  is  not  in  general  liable  lor  the  criminal  acts  of  his 
servant  wilfully  counnitted  by  him;  (2  Stra.  835.  29  Hen.  VS.  34) ;  neither  is  he  liable  if  the  servant 
tcj'//?///!/ commit  an  injury  to  another;  as  if  a  servant  wilfully  drive  his  master's  carriage  against 
another's,  or  ride  or  beat,  a  distress  taken  damage  feasant.  1  East,  106.  Rep.  T.  H.87.  SVVils.  217.  1 
Salk.  28?.  2Rol.  Ab.  553.  4  B.  &  A.  590.  In  some  cases,  however,  where  it  is  the  duty  of  the 
master  to  see  that  theservant  acts  correctly,  he  may  be  liable  criminally  for  what  the  servant  hasdone; 
as  where  a  baker's  servant  introduced  noxious  materials  in  his  bread.  3  M.  &  S.  11.  1  Ld.  Raym. 
5264.  4  Canipb.  12.  However,  on  principles  of  public  policy,  a  sheriff  is  liable  civilly  for  the  trespass, 
extortion,  or  other  vvilliil  misconduct  of  his  builifT.    2 '1".  R.  154.    3  Wils.  317.    8  T.  R.  431. 

A  servant  cannot  in  general  be  sued  by  a  third  person  for  any  neglect  or  nonfeasance  which  he  ia 
guilty  of,  when  it  is  committed  on  behalf  of,  and  under  the  expressor  implied  authority  of,  his  master; 
thus  if  a  coachman  lose  a  parcel  his  master  is  liable,  and  not  himself.  12  iMod.4o'3.  Say.  41.  Roll.  Ab, 
94,  pi.  5  Cowp.  403.  6  Moore,  47.  So  a  servant  is  not  liable  for  deceit  in  the  sale  of  goods,  or  for  a 
false  warranty.  Com.  Uig.  Action  sur  case  for  deceit,  B.  3  P.  W.  379.  Roll.  Ab.  9.5.  But  he  is  li- 
able for  all  tortious  acts  and  wilful  trespasses,  whether  done  by  the  authority  of  the  master  or  not.  12 
Mod.44S^.  l\Vils.328.  Say.41.  2Mod.212.  6.-V!od.212.  6  East,  540,  4  i\l.  &,  8.2-59.  .'i  Burr. 2637. 
6  T.  R.  300.  3  VV'ils.  146.  And  in  every  case  where  a  master  has  not  power  to  do  a  thing,  whoever 
does  it  by  his  command  is  a  trespasser,  (Roll.Ab.  90);  and  this  though  the  servant  acted  in  total  igno- 
rance of  his  master's  right.  12  Mod.  448,  and  supra.  2  Roll.  Ab.  431.  And  an  action  may  in  some 
cases  be  supported  against  a  servant  for  a  misfeasance  or  malfeasance;  thus  if  a  bailiff  t)o/;/?(<an7i/ suf- 
fer a  prisoner  to  escape,  he  would  be  liable.    12Mod.438.    lMod.209.    lSalk.l8.    1  Lord  Ray.  655. 

It  is  a  general  rule,  that  no  action  issustainable  against  an  intermediate  agent  for  damage  occasioned 
by  the  negligence  of  a  sub-agent,  unless  such  intermediate  agent  personally  interfered  and  caused  the 
injury.    6  T.  R.  4n.    1  B.  &  P. 405,  411.    Cowp.  406.    2  B.  &,  P.  438,    6  Aloore,  47.    2.  P.  &  R.  33. 

Chilfr/. 

See  Johjison's  Digest,  title  iMasfer  and  Servant.  Reeve's  Domestic  Relations,  title  Master  and 
Servant. 
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upon  an  authority  expressly  vested  in  one  party  by  another,  to  transact  or 
manage  some  business  or  concern  in  his  name  and  on  his  account;  and  in 
the  eny;agemcnt  of  that  other  to  do  the  business  and  to  render  an  account  of 
his  transactions.  An  implied  agency  either  arises  from  the  conduct  of  a 
party  in  recognizing  as  his  own  the  unauthorized  acts  of  another,  or  it  ia 
implied  as  a  necessary  incident  to  some  other  power  or  authority  of  the 
agent.  An  agent  acting  under  a  del  credere  commission,  is  one  who  un- 
dertakes to  pay  for  the  goods  he  sells,  as  agent,  whether  his  venders  pay  him 
or  not;  and  thus  he  is  an  insurer  of  their  solvency.  11  C.  L-  R.  333,  in 
note.     As  to  factors,  see  book  3,  138. 

1.  First,  then,  of  express  agencies.  These  may  be  created  either  by 
writing  or  by  parol.  Where,  indeed,  it  is  designed  to  vest  the  power  of  ex- 
ecuting a  deed  or  making  livery  of  seizin,  the  authority  can  only  be  com- 
municated by  deed,  because  it  ought  to  be  commensurate  in  point  of  solem- 
nity with  the  instrument  to  be  executed  or  the  act  to  be  performed.  2  Kent, 
478,  citing  Co.  Litt.  52.  7  T.  R.  209.  5  Binney,  613;  and  some  other 
authorities.  Deeds  or  instruments  under  seal,  conferring  an  authority  from 
one  person  to  another  to  transact  his  business  or  manage  his  concerns,  are 
familiarly  known  under  the  a])pellation  of  powers  of  attorney,  or  letters  of 
attorney,  (for  they  are  indifferently  called  by  both  names.)  But  it  is  by  no 
means  necessary  that  all  agencies  should  be  so  constituted.  For  an  agent 
may  be  created  by  parol,  even  with  power  to  sell  land,  notwithstanding  the 
statute  of  frauds.  New.  175.  2  Eq.  Ca.  50.  Sug.  74.  1  Schoales  & 
Lefroy,  22.  This  construction  has  been  made  in  England  upon  some  pe- 
culiarities in  their  statute.  It  seems,  I  think,  equally  clear  under  ours, 
which  does  not  require  the  authority  to  be  in  writing,  though  it  requires  the 
contract  itself  to  be  so. 

With  respect  to  the  ordinary  concerns  of  business  and  commerce,  verbal 
agencies  are  not  only  sufficient,  but  we  shall  find  that  they  are  even  readily 
inferred  from  the  relation  of  the  parties  and  the  nature  of  the  transactions 
between  them.  All  that  is  required,  is  sufficient  evidence  that  the  author- 
ity has  been  given  and  the  confidence  reposed,  and  when  this  is  established, 
the  obligation  upon  the  principal  is  complete,  except  in  those  cases  when, 
as  has  been  said,  the  solemnity  of  the  transaction  requires  the  agency  to  be 
conferred  by  deed. 

Express  agencies  are  also  general  or  special :  A  general  agent  may  do 
every  thing  that  his  principal  may.  3  T.  R.  763.  Powers  of  this  sort  are 
not  usually  granted.  Special  agents  are  limited  as  to  the  objects  or  busi- 
ness to  be  done,  (1  Wash.  23,)  and  must  in  all  things  pursue  the  power  or 
authority  which  is  given  them,  both  as  to  the  object  and  the  manner  of  ef- 
fecting it,  if  that  be  also  prescribed.  They  are  the  creatures  of  the  power 
or  authority,  and  therefore  cannot  in  any  manner  exceed  it  or  deviate  from 
it;  and  if  they  do,  the  principal  is  not  bound.  1  Fon.  285.  1  Call, 
361.  5  John.  58,  365.  3  John.  344.  7  John.  275.  3  T.  R.  757. 
If  the  agent  does  what  he  is  authorized  to  do,  and  something  more,  it  will 
often  be  good  so  far  as  he  was  authorized,  and  the  excess  only  will  be  void. 
As  if  he  be  authorized  to  give  $50  per  acre  for  land,  and  he  gives  $51,  the 
better  opinion  seems  to  be  that  the  principal  may  be  required  to  take  it  at 
the  authorized  price,  the  agent  being  chargeable  with  the  excess.  In  some 
cases,  however,  the  agent  could  only  be  relieved  in  equity  ;  and  in  all,  the 
question  whether  the  principal  would  or  would  not  be  bound,  by  an  act  ex- 
ecuted not  in  strict  conformity  with  the  letter  of  the  authority,  would  de- 
pend in  a  measure  upon  the  reason  of  the  thing,  upon  the  nature  and  cha- 
racter of  the  transaction,  and  principally  upon  the  question  whether  the  act 
was  within  the  spirit  of  the  power.  Thus,  if  I  empower  A  to  buy  B's  house 
for  me,  and  he  buys  C's,  which  adjoins,  I  am  obviously  not  bound,  though  it 
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be  a  cheaper  and  a  better  house.  But  if  I  empower  hiiu  to  buy  for  ms  a 
farm  of  159  acres,  I  may  be  bound  though  he  purchases  one  containing  only 
140.  Where  an  agent  who  was  authorized  to  invest  the  proceeds  of  a  cargo 
in  certain  specified  articles,  bought  olher  articles  which  the  principal  de- 
clined to  accept,  but  not  within  a  reasonable  time,  it  was  held  that  the  fail- 
ure to  do  so  was  evidence  of  acquiescence,  and  that  he  had  no  right  to 
pause  and  await  the  fluctuation  of  the  market  in  order  to  ascertain  whether 
the  purchase  was  likely  to  be  beneficial  or  otherwise.  IBarn.&Cres.  186. 
8  C.  L.  R.  54. 

A  very  important  distinction  is  adverted  to  by  Chancellor  Kent,  between 
a  general  and  special  agent.  The  acts  of  a  general  agent  will  bind  his 
principal  so  long  as  he  keeps  within  the  scope  of  his  authority,  though  he 
Uiay  act  contrary  to  his  private  instructions :  and  this  is  necessary  to  pre- 
vent fraud  and  to  encourage  confidence  in  dealing.  For  though  he  who 
deals  with  an  agent  is  bound  to  look  to  his  authority,  yet  when  he  finds  that 
authority  to  be  general,  it  would  be  a  fraud  upon  him  to  affect  him  by  pri- 
vate instructions  which  in  reality  operate  to  limit  and  restrict  it.  This  is 
sufficiently  obvious  when  we  advert  to  the  fact,  that  if  the  party  is  made  ac- 
quainted with  the  private  instructions,  he  can  no  longer  protect  himself  un- 
der the  generality  of  the  power.  But  with  respect  to  an  agent  constituted 
for  a  particular  purpose,  he  who  deals  with  him.  deals  at  his  peril,  if  the 
agent  passes  the  limit  of  his  power ;  for  it  was  his  duty  and  his  right,  to  look 
to  his  instructions  for  the  extent  of  his  authority. 

2.  Of  agency  by  implication.  Agency,  or  a  power  in  one  man  to  do  afi 
act  in  the  name  and  behalf  of  another  so  as  to  bind  him,  may  be  implied 
either  from  some  previous  recognition  of  similar  acts,  or  from  the  act  being 
a  necessary  incident  to  some  other  power  or  authority  expressly  vested  in 
the  agent. 

In  analogy  to  the  principle  already  announced,  that  a  master,  who  has 
once  sanctioned  his  servant's  taking  up  goods  on  credit,  shall  be  held  re- 
sponsible until  he  gives  notice  to  traders  to  trust  him  no  farther,  the  power 
of  an  agent  is  considered,  even  without  express  authority,  as  receiving  an 
accession  by  the  principal's  having  been  in  the  habit  of  ratifying  his  acts. 
As  when  a  person  draws  bills  as  agent,  without  having  been  authorized  to 
do  so,  but  the  principal  has  been  in  the  habit  of  paying  them,  this  is  such 
an  affirmance  of  the  power  to  draw,  that  the  principal  will  be  bound.  1 
Wash.  23.  For,  as  we  have  said,  the  law  requires  no  particular  form  in  the 
creation  of  an  agency.  Whether  by  words  or  acts  I  authorize  others  to 
trust  a  man  as  my  agent,  I  am  equally  bound  by  his  transactions.  And  if 
he  has  transcended  his  powers,  and  I  have  acquiesced  in  it,  I  justify  the  in- 
ference that  he  really  had  the  power  which  he  assumed  to  exercise.  I  per- 
mit him  to  hold  himself  out  to  the  world  as  my  agent,  and  thereby  adopt 
his  acts.  To  refuse  to  be  bound  after  such  ratification  would  be  a  fraud  upoii 
others.  But  without  such  ratification  no  one  is  misled,  and,  therefore,  until 
the  agent's  power  to  draw  has  been  recognized  by  the  habit  of  drawing  on 
the  one  part  and  paying  on  the  other,  there  is  no  accession  of  power,  and 
the  case  must  depend  on  the  power  Itself,  and  the  circumstances  under 
which  the  bills  are  received.  1  Call,  375.  The  general  rule  indeed,  is,  as 
has  been  stated,  that  to  charge  the  principal  the  agency  must  be  universal 
or  the  power  must  be  explicitly  given;  for  if  the  power  is  limited  to  a  par- 
ticular object,  it  is  a  mere  relation  between  merchant  and  factor,  and  the 
latter  must  act  within  the  pale  of  his  authority,  or  the  principal  will  not  be 
bound.  1  Call,  361.  3  Call,  514.  1  Fon.  287.  Yet  this  rule  does  not  ex» 
elude  the  implied  powers  already  mentioned,  arising  from  the  confirmation 
by  the  principal  of  the  acts  of  the  agent,  though  not  within  the  express 
authority ;  for  this  is  founded  upon  the  injury  of  third  persons  from  tbeir 
13 
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being  led  into  a  misapprehension  of  the  powers  of  the  agent  by  the  act  of 
the  principal.  It  is  on  like  principles,  tliat  a  ratification  of  a  compromise 
made  by  an  agent  without  express  authority  was  enforced,  because  the  prin- 
cipal knew  that  the  treaty  of  compromise  was  going  on,  yet  failed  to  object. 
The  principal  was  held  bound,  and  moreover  tlie  agent  was  regarded  as  not 
being  responsible  to  him.  2  John.  C.  424.  Kr.  See  also  1  John.  C.  110. 
1-2  John.  Rep.  300.  6  Mass.  193.  3  Mass.  70.  12  Mass.  60.  2  Kent, 
478,  &c. 

The  second  class  of  implied  powers  are  those  which  arise  from  their  be- 
itig  essential  incidents  to  some  other  authority  vested  in  the  agent.  There 
is  no  principle  more  universal,  whet'.ier  in  law  or  politics,  than  this  :  that  the 
grant  of  any  specific  power  carries  with  it  the  right  to  exercise  all  others 
which  may  be  necessary  and  proper  for  carrying  into  execution  the  granted 
power.  And  hence,  in  relation  to  agencies,  a  presumption  of  authority 
arises  from  the  nature  of  the  business  of  the  agent,  in  numerous  cases. 
Thus,  if  the  servant  of  a  horse-dealer,  who  has  authority  to  sell  for  him.  war- 
rants the  soundness  of  a  horse,  even  against  express  private  instructions, 
the  master  is  bound.  3  T.  R.  757.  15  E.  45.  The  power  to  sell  implies 
of  necessity  the  power  to  fix  the  terms  of  the  contract ;  and  the  authority 
being  general,  and  the  instructions  private,  the  purchaser  must  be  presum- 
ed to  have  acted  upon  the  presumption  of  the  existence  of  the  accessary 
power  as  arising  out  of  the  general  authority.  For  like  reasons,  when  a 
broker,  whose  business  it  is  to  bay  and  sell  in  his  own  name,  is  entrusted 
with  the  possession  and  apparent  control  of  goods,  it  is  an  implied  author- 
ity to  sell,  and  the  principal  will  be  bound.  So,  too,  when  a  vessel  is  disa- 
bled in  her  voyage,  the  master,  who  is  but  the  agent  of  the  owner,  has  not 
only  the  implied  power  of  binding  him  for  the  repairs  of  the  ship  in  a  fo- 
reign port,  but  if  the  vessel  be  disabled,  he  may  and  ought  to  procure  another 
vessel  to  take  on  the  cargo  to  its  port  of  destination  ;  and  he  is  herein  an 
agent,  from  necessity,  for  the  owner,  who  is  bound  by  the  contract.  4  John. 
C.  222. 

But  this  implied  power  only  arises  where  there  is  a  necessary  connexion 
between  the  power  actually  given  and  that  assumed.  Thus,  my  watchma- 
ker cannot  bind  me  by  a  sale  of  my  watch,  or  my  wagoner  of  my  horse,  or 
my  overseer  of  my  slave  ;  5  Ran.  366 ;  for  the  business  with  which  they  are 
entrusted  will  not  warrant  the  presumption  of  their  being  common  agents 
for  the  sale  of  property;  and  my  employment  of  them,  in  their  respective 
capacities,  does  not  hold  them  out  to  the  world  as  owners,  or  give  them 
credit  as  general  agents.     15  East,  45.     2  Kent,  465. 

An  agency  or  trust  is  sometimes  implied  from  the  circumstantes.  Thua, 
the  consignment  of  goods  to  a  dissolved  firm,  or  to  a  man  who  appears  to 
have  been  dead  at  the  time  of  consignment,  is  nugatory  ;  and  he  who  gets 
possession  takes  the  property  in  the  capacity  of  a  naked  agent  or  trustee  for 
the  consignors.  7  John.  C.  282.  5  T.  R.  215.  So  a  merchant  who  is  ad- 
vised of  the  consignment  of  goods  to  him,  may,  if  the  ship  is  out  of  time, 
insure  the  cargo  for  account  of  the  consignor,  and  he  will  be  bound,  although 
the  insurance  was  without  orders.  In  short,  the  whole  of  the  doctrines  on 
this  subject  of  agency  are  to  be  construed,  discussed,  and  settled,  by  the  ap- 
plication of  good  sense  and  a  spirit  of  equity  to  the  character  of  the  trans- 
action, the  obligation  upon  the  principal  depending  in  a  measure  upon  the 
reason  of  the  thing,  and  the  nature  and  object  of  the  agency, 

iJaving  thus  touched  upon  the  manner  in  which  an  agency  arises,  I  pro- 
ceed m  the  next  place  to  speak  nf  the  manner  in  which  an  agent  should 
contract,  and  of  the  liability  of  himself  or  his  principal  accordingly.  And 
here  it  may  be  laid  down  as  a  gpneral  rule,  that  an  agent  ought  to  contract 
;n  the  uan\e  of  his  principal,  for  the  principal  is  not  bound  where  the  act  i« 
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.not  done  avowedly  on  his  behalf,  unless  he  receires  the  benefit ;  per  Carr, 
chancellor,  in  Hoover  vs.  Lee,  Winchester,  on  the  authority  of  3  Call,  213; 
and  if  he  does  not  disclose  the  name  of  his  principal  at  the  time  of  making 
the  contract,  he  will  be  personally  responsible.  1  T.  R.  181.  Peake's 
Ca.  120.  7  T.  R.  359.  Bur.  1921,  cited  1  Chitty,  24.  Upon  this  princi- 
ple it  has  been  decided,  that  the  bidder  at  an  auction  was  personally  re- 
sponsible, although  he  was  not  purchasing  for  himself  but  for  a  third  per- 
son, because  the  name  of  the  latter  was  not  given  up.  In  like  manner, 
if  an  agent  accepts  a  bill  of  exchange  generally,  and  not  as  agent,  or 
endorses  a  note  in  his  own  name,  and  not  as  agent,  he  is  personally  re- 
sponsible;  (1  Strange,  955.  1  Bos.  &  Pull,  363:)  for  in  these  cases  it  is 
obvious  that  the  other  party  is  contracting  w  ith  him,  and  cannot  be  presum- 
ed to  be  contracting  v/ith  the  principal,  whom  he  does  not  know  in  the 
transaction.^ 

For  analagous  reasons,  if  a  mere  agent  contracts  under  seal  for  the  act  of 
another,  though  he  describe  himself  in  the  deed  as  acting  for  and  on  the  part 
of  that  other,  yet  the  agent  is  bound  and  the  principal  is  not  bound,  at  law. 
6  East,  148.  3  Mun.  357.  For  no  person  can,  without  a  power  of  attor- 
ney under  seal,  execute  a  deed  obligatory  upon  another  ;  and,  therefore,  the 
principal  is  not  bound.  And  as  the  agent  has  contracted  under  seal,  so  that 
the  other  contracting  party  can  have  no  recourse  against  the  principal,  the 
agent  himself  is  held  bound.  It  is  true,  that  if  he  has  not  exceeded  his  au- 
thority, the  principal  may  be  compelled  in  equity  to  abide  by  the  contract, 
but  the  other  contracting  party  cannot  be  compelled  to  look  to  the  principal 
and  absolve  the  agent. 

Before  I  pass  from  the  subject  of  the  manner  in  which  an  agent  should 
contract,  I  think  it  proper  to  add  a  few  words  as  to  the  mode  in  which  an 
attorney  in  fact  should  execute  a  deed  on  the  part  of  his  principal.  And 
here  I  will  premise,  that  though  a  deed  be  executed  by  the  attorney  infor- 
mally, so  that  it  will  not  pass  the  legal  title,  or  enable  the  grantee  to  sue  the 
principal  at  law,  yet  if  he  has  not  exceeded  his  authority  it  would  bind  the 
principal  in  equity  as  a  contract,  and  would  in  the  case  of  land  doubtless  give 
an  equitable  title. 

Where  a  deed  is  to  be  executed  by  an  attorney  in  fact  for  his  principal, 
due  attention  should  be  paid  to  the  form  of  the  instrument  itself.  The  cove- 
nants and  the  act  or  words  of  the  conveyance  (if  such  be  the  character  of 
the  deed)  should  be  in  the  name  of  the  principal  and  not  of  the  agent.  The 
deed,  if  in  proper  form,  would  run  thus  :  "  This  indenture,  made  between 
A.  B.  by  C.  D.  his  attorney  in  fact,  of  the  one  part,"  &c.,  instead  of  "This 
indenture,  made  between  C.  D.  as  attorney  in  fact  for  A.  B.  of  the  one  part," 
&c.  In  like  manner,  the  words  of  conveyance  should  be,  "  Witnesseth, 
that  the  said  A.  B.,  by  his  said  attorney,  C.  D.,  hath  given,  granted,"  &c., 
instead  of  "the  said  C.  D.,  as  attorney  in  fact  for  A.  B.,  hath  given,"  &c. 
I  am  by  no  means  prepared  to  say  that  either  of  these  forms  would  be  in- 
adequate to  bind  the  principal.  But  as  I  have  heard  it  contended  by  able 
counsel  that,  in  the  latter,  the  words  "  attorney  in  fact  for  A.  B."  are  sur- 
plusage, or  only  descriptive  of  the  person  and  not  of  the  character  of  the 
contract,  and  as  I  am  not  aware  of  any  recent  adjudication  upon  the  point, 
I  deem  it  proper  to  guard  the  student  against  any  possible  error  herein  in 
the  preparation  of  conveyances,  by  referring  him  to  4  Bac.  140.   9  Co.  77. 

In  the  execution  of  the  instrument,  it  is  essential  that  the  name  of  the 
principal  be  signed  to  the  deed,  or,  in  other  words,  that  it  be  executed  in 
the  name  of  the  principal.  See  2  Kent,  493.  But  if  that  be  done,  it  is 
immaterial  in  what  form  of  words  such  execution  is  denoted  by  the  signa- 
ture of  the  names  ;  for  it  is  indifferent  whether  the  attorney  signs  as  "  B. 
W.  attorney  for  R.  C,"  or  "  R.  C.  by  B.  W.  his  attorney."     4  H.  &  M. 


90  AGElSeV.  [»00K  !• 

184.     2  East,  142.     1  should  presume  the  same  as  to  tJift  langunge  of  the 
body  of  the  instrument. 

Having  thus  seen  how  the  agent  may  be  liable,  and  the  principal  dis- 
charged, by  the  manner  of  entering  into  contract,  it  behoves  us  now  to 
present  some  other  cases  in  which  the  same  consequence  results.  Thus, 
if  a  man,  without  authority,  contracts  for  another's  assent  to  a  contract,  he 
is  liable  personally,  if  that  other  dissents.  1  Fon.  2S5.  1  Eq.  Ca.  25.  3 
Mun.  357.  So  if  the  president  of  a  company  contracts  without  authority 
of  the  board,  he  is  personally  liable.  5  John,  C.  351.  So  if  an  agent  ex- 
ceeds his  authority,  he  is  personally  liable,  and  the  principal  is  in  general 
not  bound  at  all ;  (5  Mun.  438,  439;)  though,  as  has  been  already  observ- 
ed, there  may  be  cases  ©f  purchase  in  which,  upon  the  agent's  paying  the 
excess  above  the  authorized  price,  the  principal  may  be  bound  in  equity  for 
the  residue. 

Upon  other  grounds  the  master  of  a  ship  is  in  general  held  personally  li- 
able lor  necessaries  furnished  abroad,  since  the  dealer  could  not  be  expect- 
ed to  have  looked  to  the  owners  alone.  Cow.  639.  7  T.  R.  312.  And 
so,  too,  he  as  well  as  the  owners  is  bound  for  necessaries  furnished  at  home, 
unless  they  were  furnished  upon  the  credit  of  the  owners.  But  the  person 
who  repairs  a  ship  at  home,  may  sue  either,  at  his  election,  unless  he  un- 
dertakes upon  a  special  promise  from  either,  in  which  case,  the  other  is 
discharged.  2  Str.  816.  Indeed  the  master  has  an  implied  authority  to 
bind  the  owner,  even  beyond  the  value  of  the  ship  ;  and  for  such  general 
charges  he  is  entitled  to  indemnity  from  them,  even  though  he  be  person- 
ally liable  to  the  party  by  whom  the  necessaries  are  furnished.  See  2 
Str.  1251. 

But  though  an  agent  is  personally  liable,  if  he  does  not  disclose  the 
name  of  his  principal,  yet  if  he  is  acting  or  contracting  for  a  known  prin- 
cipal, he  is  never  considered  liable,  unless  he  exceeds  his  authority  ;  Cow. 
566.  Str.  1168.  3  Wms.  290.  5  Mun.  436  ;  or  unless  he  pays  over  mo- 
ney received,  after  notice  not  to  do  it.  4  Bur.  1985.  Cow.  566.  Nor  is 
he  bound  where  contracting  for  the  government,  though  he  contracts  un- 
der seal.  1  T.  R.  172,  674.  1  East,  135,  582.  5  East,  148.  1  Call, 
105.  3  Call,  233.  1  Cranch,  345.  But  an  agent  contracting  for  the 
jockey  club,  was  held  personably  liable  ;  because  such  association  not  being 
known  to  the  law,  there  could  be  no  contract  with  them  as  such,  and  "the 
person  contracting  cannot  be  presumed  to  have  given  credit  to  the  mem- 
bers, numerous  and  dispersed  as  they  are."  1  Wash.  199.  4  Ran.  197. 
See  also  1  Fon.  285,  citing  2  Vez.  312.  1  Brown's  C.  R.  101.  Nor  is 
an  agent  liable  to  an  assignee  with  notice,  by  reason  of  his  endorsement  of 
a  note  in  his  own  name,  tor  a  principal  who  assured  him  he  should  not  be 
responsible,  of  which  fact  the  assignee  was  advised.     5  Mun.  252. 

It  is  a  general  principle,  that  an  agent  ordinarily  and  without  express 
authority  cannot  employ  a  sub-agent  to  do  the  business,  without  the 
knowledge  or  consent  of  the  principal.  The  maxim  is  that  delegatus  non 
protest  delegare,  and  the  agency  is  generally  a  personal  trust  and  confidence 
which  cannot  be  delegated  ;  for  the  principal  employs  the  agent  from  the 
opinion  which  he  has  of  his  personal  skill  and  integrity,  and  the  latter  has 
no  right  to  turn  his  principal  over  to  another  of  whom  he  knows  nothing. 
2  Kent,  495,  citing  9  Co.  75.  2  Atk.  88.  2  Vez.  643.  2  M.  &  S.  298, 
303.  6Taun.  147.  9  Vez.  234,  251.  Yet  it  is  obvious  that  some  agencies 
require  in  their  nature  the  appointment  of  sub-agents ;  and  where  this  is 
the  case,  the  power  is,  upon  general  principles,  clearly  implied.  See  2 
Kent,  210,  When  it  is  so,  the  principal  is  not  only  bound,  but  would 
seem  to  be  liable  for  the  act  of  the  sub-agent,  while  the  agent  himself 
would  be  discharged.     6  T.  R.  411.     Of  this  there  is  a  strong  case  fur- 
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nished  by  the  books  ;  although  (however  correci  the  principle)  its  applica- 
tion in  that  case  might,  I  think,  fairly  be  called  in  qnostion.  In  Bush  vs. 
Stainman,  1  Bos.  &  Pull.  404,*  A  contracted  with  li  to  repair  B's  house, 
and  then  procured  C  to  do  the  work  ;  C  engaged  D  to  furnish  the  materials — 
D's  servant  brought  a  quantity  of  lime  to  the  house  and  placed  it  in  the 
road,  by  which  the  plaintiff's  carriage  was  overturned.  A  was  held  liable,  and 
the  intermediate  pfirties,  B,  C,  and  D,  absolved.  To  me  it  would  seem,  that 
D  was  not  to  have  been  considered  a  sub-agent  of  A's,  but  as  a  mere  ven- 
der of  materials  under  the  contract  with  C.     If  so,  D  was  the  person  liable. 

If  a  trustee  appoints  a  sub-agent,  and  the  sub-agent  accounts  with  the 
trustee,  who  is  his  immediate  principal,  he  is  not  bound  (if  there  be  no 
fraud  or  collusion)  to  account  over  again  with  the  cestui  que  trust.  So  if 
a  purchaser  pays  to  an  agent,  who  is  authorized  not  only  to  sell  but  to  re- 
ceive the  purchase  money,  he  is  not  bound  to  see  that  it  is  duly  paid  over 
to  the  principal.  1  Wash.  26,  S.  P.  per  Carr,  Chancellor,  in  Holmes  vs. 
Wood's  heirs.  But  a  purchaser  from  an  agent,  if  he  pays  the  money  be- 
fore the  time  the  agent  is  authorized  to  receive  it,  makes  the  agent  his  own 
for  the  purpose  of  paying  it  over  to  the  right  owner ;  and  if  he  fails  to  do 
so  it  is  his  loss;  13  East,  433;  for  perhaps  before  the  time  arrived,  the 
agency  might  have  been  revoked.  In  like  manner,  where  an  attorney,  em- 
ployed to  collect  a  debt,  receives  bonds  collaterally  from  the  debtor,  with 
directions  to  apply  the  proceeds  to  the  demand,  and  he  wastes  the  funds  in- 
stead of  paying  them  over,  the  loss  is  the  debtor's  ;  for  the  attorney  is 
quoad  the  collection  and  application  of  the  bonds  placed  in  his  hands  by 
the  debtor,  the  agent  of  the  debtor,  and  not  of  the  creditor.  So  decided 
by  myself  in  a  case  at  Fredericksburg.     See  also  5  Ran.  639. 

I  shall  now  add  a  lew  remarks  as  to  the  liability  of  servants  and  agents 
to  their  employers,  and  then  conclude  this  protracted  dissertation  with  some 
observations  on  the  subject  of  the  revocation  of  agencies  and  powers  of 
attorney. 

The  general  rule  as  to  the  liability  of  agents,  is,  that  they  are  chargeable 
for  unfaithfulness  and  even  deficiency  in  point  of  care,  though  an  agent 
without  reward  is  not  required  to  use  more  diligence  than  a  prudent  man  in 
the  management  of  his  own  affairs.  4  Ran.  164.  In  the  principle  thus  es- 
tablished, we  recognize  the  application  of  the  doctrines  of  the  law  of  bail- 
ment in  the  case  of  a  bailee  without  reward,  and  doubtless  these  doctrines 
would  in  other  aspects  be  discovered  to  be  no  less  applicable  to  the  conduct 
of  servants,  agents,  factors,  and  trustees.  It  is  scarcely  necessary  to  say, 
that  they  are  all  responsible  for  any  loss  which  their  master  or  employer 
sustains  by  their  fraudulent  conduct.  And  though  such  conduct  is  a  fraud, 
not  upon  the  master,  but  upon  others,  yet  the  servant  and  not  the  master 
will  suffer.  As  where  he  takes  his  master's  goods  that  are  arrived  at  port, 
and  before  payment  of  customs  lands  them,  by  which  they  are  forfeited, 
he  has  been  said  to  be  liable.     See  4  Wils.  Bac.  589. 

An  agent  or  consignee  is  also  bound  to  pursue  the  directions  of  the  prin- 
cipal, and  he  is  responsible  for  any  loss  arisincf  from  his  deviation  from 
them.  5  Mun.  37,  38.  But  a  consignee  receiving  no  orders  to  the  coU' 
trary,  may  sell  on  the  customary  credit  of  the  place ;  2  Gall,  358,  367  ; 
and  if  he  appears  to  have  acted  fairly  and  prudently,  so  as  to  have  met  the 
approbation  of  the  consignor,  the  outstanding  debts  are  the  property  and 
at  the  risk  of  the  consignor,  and  not  chargeable  to  the  consignee  or  his  re- 

•This  case  is  the  subject  of  much  comment  in  Laugher  !•■?.  Pointer,  5  Barn.  &  Cres.  547.  Abbott 
and  Littletlale  place  it  upon  the  ground  that  where  a  man  is  in  possession,  lie  must  take  care  that  that 
possession  is  so  managed  and  used  that  others  are  not  injured,  and  that, — whether  it  be  managed  by 
his  own  immediate  servants,  or  by  contractors  or  their  servants.  12  C  L.  Rep.  316,  324.  In  that 
case  the  owner  of  a  carriage  hiredf  a  pair  of  horses  for  a  day,  and  the  owner  of  the  horses  provided 
a  driver,  by  whose  negligent  driving  the  plaintiff  waa  injured.  Held  that  the  owner  of  the  carriage 
was  not  responsible.    Bayiev  &  Holroyd  Diss. 
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presentatives,  unless,  having  undertaken  the  collection,  they  are  guilty  of 
gross  negligence.  Ibid.  But  where,  during  five  years'  litigation,  he  fail- 
ed to  render  an  account  of  outstanding  debts  ibr  goods  sold,  he  was 
charged  with  the  amount.     2  Call,  415. 

An  agent,  undertaking  the  transaction  of  business,  cannot,  on  the  sub- 
ject of  that  business,  act  for  his  own  benefit  to  the  injury  of  his  principal. 
1  John.  C.  '27.  Besides,  that  in  undertaking  the  business,  he  lulls  his  prin- 
cipal into  security,  and  thereby  prevents  his  subserving  his  own  interest 
himself,  which  he  might  otherwise  do,  the  coafidential  intercourse  between 
them  would  of  itself  forbid  his  trafiicking  for  his  own  profit,  after  having 
made  himself  master  as  agent  of  all  the  secrets  of  his  employer.  A  forti- 
ori if  an  agent,  employed  to  sell  a  tract  of  land,  become  himself  the  pur- 
chaser by  bargaining  with  his  employer,  from  whom  he  conceals  the  fact 
that  a  better  price  could  be  got  from  another,  he  is  guilty  of  a  fraud,  and 
the  contract  will  be  rescinded.     3Mun.  232. 

Of  the  tenninaiivn  of  agencies  and  the  revocation  of  powers  of  attorney 
we  are  lastly  to  speak.  The  authority  of  the  agent  may  determine  in  va- 
rious ways: — by  death  either  of  the  agent  or  employer ;  by  limitation  to 
a  particular  time  ;  by  the  completion  of  the  business  of  the  agency  ;  by  a 
change  in  the  condition  of  the  principal ;  and  by  express  revocation. 

1.  The  death  of  the  agent  determines  the  agency;  for  an  agency  im- 
plies a  confidence  that  is  personal,  and  it  is  therefore  not  transferable, 
either  by  the  act  of  the  party  or  by  the  act  of  the  law,  in  transmitting  it  to 
his  representatives;  and  even  if  an  authority  be  given  for  private  purposes 
to  two  persons,  the  death  of  one  determines  it  as  to  both,  unless  the  con- 
trary is  provided,  or  it  be  an  authority  coupled  with  an  interest.  2  Kent, 
504. 

2.  The  agency  is  terminated  upon  the  execution  of  the  business  which 
the  agent  was  appointed  to  perform.  Therefore,  if  a  man  sells  as  agent, 
the  moment  the  sale  is  completed  he  is  functus  officio.  The  terms  of  the 
contract  cannot  then  be  altered,  except  bv  authority  of  the  principal.  2 
Camp.  343.     7  Mass.  Rep.  319.     Sug.  32.' 

The  declaration  of  an  agent  at  the  time  of  sale  under  his  agency,  is  good 
evidence  against  the  principal,  but  not  his  declarations  after.  Esp.  Ca.  72, 
134,  cited  3  Man.  193.  arguendo.  An  agent  is  ^.credible  and  competent 
witness.  1  Hen.  540.  In  Peake  he  is  stated  to  be  a  competent  witness, 
which  seems  admitted  3  Call,  377,  citing  Ca.  Temp.  Hard.  358.  3  Wils. 
40.  But  where  the  agent  was  endorser  of  the  bill  in  question  to  his  prin- 
cipal, it  was  first  necessary  to  prove  thnt  he  was  mere  agent  before  he  could 
be  received.  3  Call,  ubi  sup.  And  a  purchasing  agent  is  a  competent  wit- 
ness to  prove  that  his  principal  had  notice  of  an  incumbrance,  notwith- 
standing such  agent  joined  in  a  deed  conveying  the  property  to  the  princi- 
pal free  of  incumbrances.     1  Mun.  38. 

3.  The  agent's  power  mny  be  terminated  by  a  change  in  the  condition 
of  the  principal  ;  as  by  bankruptcy,  marriage,  (in  case  of  a  female,)  or  lu- 
nacy. For  in  these  cases  the  power  of  the  principal  being  itself  destroyed, 
that  of  the  agent  must  of  course  determine. 

4.  The  agent's  power,  whether  parol  or  even  under  seal,  determines  by 
express  revocation ;  and  it  is  revocable  at  the  pleasure  of  the  party  who 
gave  it,  unless  where  it  is  intended  for  the  benefit  of  the  attorney  himself, 
in  which  case  it  is  usually  on  its  face  declared  to  be  irrevocable.  This 
happens  where  it  constitutes  part  of  a  security  for  money,  or  is  necessary 
to  give  effect  to  such  security,  or  where  it  is  given  for  a  valuable  conside- 
ration.    See  2  Esp.  Rep.  565.     7  Vez.  28,  cited  2  Kent,  505. 

5.  Lastly,  the  agent's  power,  whether  it  be  by  parol  or  by  a  formal  pow- 
er of  attorney,  is  revoked  by  the  death  of  the  principal.  By  the  civil  law, 
the  acts  of  an  agent  done  bona  fide  after  the  death  of  the  principal,  and  be- 
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fore  notice  of  his  death,  are  valid  and  binding.  But  this  equitable  princi^ 
pie.  says  Chancellor  Kent,  does  not  prevail  in  the  English  law ;  and  the 
death  of  the  principal  is  an  instantaneous  and  absolute  revocation  of  the 
authority  of  the  agent,  unless  the  power  be  coupled  with  an  interest;  for 
in  that  case  it  is  irrevocable. 

In  the  case  of  a  lawful  revocation  of  the  power  by  the  act  of  the  piinci- 
pal,  it  is  requisite  that  notice  be  given  to  the  attorney  ;  and  all  acts  bona  fide 
done  by  him  under  the  power  prior  to  the  notice  of  revocation,  are  binding 
upon  the  principal.  But  all  subsequent  acts  are  invalid,  though  not,  I  pre- 
sume, if  he  conceals  the  fact  of  revocation  from  the  public,  and  the  public 
has  no  just  ground  to  presume  such  revocation.  2  Kent,  505,  citing  12 
Mod.  34G,  Poth.  No.  1-2.  5  T.  R.  211.  4  Mun.  130.  2  Greenleaf,  14. 
Wallace's  Rep.  126. 

The  effect  of  this  revocation,  whether  express  or  by  death,  is  to  arrest 
altogether  the  authority  of  the  agent  or  attorney.  It  is  indeed  so  complete, 
that  even  though  he  has  previously  contracted  for  the  sale  or  purchase  of 
land  under  the  authority,  the  contract  is  arrested  by  a  revocation  and  notice 
thereof  to  the  attorney  at  any  time  before  it  is  reduced  to  writing.  2 
Camp.  339.  Sug.  75.  For,  until  it  is  reduced  to  writing,  it  is  not  bind- 
ing, since  the  statute  declares  void  all  contracts  for  the  sale  of  lands,  unless 
reduced  to  writing  and  signed  by  the  party  sought  to  be  charged  therewith. 

I  shall  conclude  this  part  of  our  subject  by  particularly  recommending  to 
the  student  Chancellor  Kent's  valuable  lecture  on  the  subject  of  agency, 
of  which  I  have  freely  availed  myself.  He  will  there  find  also  an  interest- 
ing dissertation  on  the  relation  of  factors  and  their  principals,  which  is 
worthy  of  his  attentive  perusal. 


CHAPTER  IX. 

OF  HUSBAND  AND  WIFE. 

The  second  private  relation  of  persons  is  that  of  marriage,  which  in- 
cludes the  reciprocal  rights  and  duties  of  husband  and  wife  ;  or,  as  most  of 
our  elder  law-books  call  them,  of  baron  and  feme :  in  the  consideration  of 
which  Mr.  Blackstone,  in  the  first  place,  inquires  how  marriages  may  be 
contracted  or  made  ;  next  points  out  the  manner  in  which  they  may  be  dis- 
solved ;  and,  lastly,  takes  a  view  of  the  legal  effects  and  consequences  of 
marriage. 

1.  The  law  of  England,  which  we  have  adopted,  considers  marriage  in  no 
other  light  than  as  a  civil  contract.  It  leaves  the  holiness  of  the  matrimonial 
state  to  the  ecclesiastical  law,  of  which,  as  we  have  aueady  seen,  we  have 
scarcely  a  trace  in  Virginia  ;  and  the  temporal  courts  in  Great  Britain  are  not 
regarded  as  havmg  any  jurisdiction  to  consider  unlawful  marriages  as  a  sin, 
but  merely  as  a  civil  inconvenience.  With  them,  therefore,  the  punish- 
ment or  annulling  of  incestuous  or  other  unscriptural  marriages  belongs  to 
the  spiritual  courts,  and  with  us  it  depends  upon  certain  statutes  to  which 
we  shall  have  occasion  to  refer.  Viewing  marriage,  therefore,  as  it  behoves 
us  to  do  here,  only  in  "a  civil  light,  the  law  treats  it  as  it  does  all  other 
contracts  :  allowing  it  to  be  good  and  valid  in  all  cases,  where  the  parties, 
at  the  time  of  making  it,  were,  in  the  first  place,  vnllirxg  to  contract;  se- 
condly, able  to  contract;  and,  lastly,  actually  did  contract,  in  the  proper 
forms  and  solemnities  required  by  law. 

"  First,  they  must  be  willing  to  contract.  '  Consensus  non  concubitus.  fa- 
tit  nuptias,'  is  the  maxim  of  the  civil  law  in  this  case  :  and  it  is  adopted  by 
the  common   lawvers,   who  indeed  have  borrowed   (especially  in  ancient 


9  J  .^IARRIAG£S.  [Book  I. 

times)  almost  all  their  notions  of  the  legitimacy  of  marriage  from  the  ca- 
non and  civil  laws. 

"Secondly,  they  must  be  able  to  contract.  In  general,  all  persons  are 
able  to  contract  themselves  in  marriage,  unless  they  labor  under  some  par- 
ticular disabilities  and  incapacities.  What  those  are,  it  will  be  here  our 
business  to  enquire. 

"  Now,  by  the  English  law,  these  disabilities  are  of  two  sorts  :  first,  such 
as  are  canonical,  and  therefore  sufficient  by  the  ecclesiastical  laws  to  avoid 
the  marricige  in  the  spiritual  court ;  but  tliese  only  make  the  marriage  void- 
able, and  not  ipso  facto  void,  until  sentence  of  nullity  he  obtained.  Of 
this  nature  arc  pre-contract ;  consanguinity  or  relation  by  blood  ;  and  af- 
finity or  relation  by  marriage  ;  and  some  particular  corporal  infirmities. 

"But  such  marriages  not  being  void  ab  initio,  but  voidable  only  by  sen- 
tence of  separation,  they  are  esteemed  valid  to  all  civil  purposes,  unless 
such  separation  is  actually  made  during  the  life  of  the  parties.  For,  after 
the  death  of  either  of  them,  the  courts  of  common  law  will  not  suffer  the 
spiritual  courts  to  declare  such  marriages  to  have  been  void,  because  such 
declaration  cannot  now  tend  to  the  reformation  of  the  parties." 

It  may,  I  think,  be  safely  affirmed,  that  no  canonical  disability  exists  in 
Virginia  at  this  time ; — 'those  M'hich  were  so  in  England  having  been  either 
entirely  abolished  or  converted  into  legal  disabilities.  Thus  the  disability  of 
pre-contract,  unless  consummated  with  bodily  knowledge,  which  the  ca* 
non  law,  indeed,  considered  to  be  a  marriage  de  facto,  was  abolished  by 
the  statute  3'2  H.  8,  ch.  33,  which  was  in  force  in  Virginia  till  October, 
1793,  when  the  act  repealing  all  British  statutes  took  effect.  This  sweep- 
ing repeal  cannot  be  presumed  to  have  revived  the  ecclesiastical  doctrines 
of  which  we  are  speaking,  since  they  never  were  the  law  of  Virginia,  as 
they  had  been  repealed  long  before  the  first  settlement  of  the  colony.  I 
incline,  therefore,  to  think,  that  the  impediment  of  pre-contract  does  not 
exist  in  Virginia,  and  the  rather  as  the  ecclesiastical  jurisdiction,  which 
seems  essential  to  its  existence  as  a  canonical  impediment,  is  not  known 
among  us. 

As  to  the  impediments  of  consanguinity  and  affinity,  they  are  converted 
into  legal  disabilities  by  statute,  which  provides  for  annulling  the  incestuous 
marriage  and  for  the  separation  of  the  parties  :  but  I  do  not  understand  the 
operation  of  the  statute  as  rendering  the  marriage  ipso  facto  void,  as  is  the 
case  with  legal  disability  at  common  law.  These  disabilities  still  render  it 
voidable  only,  and  it  is  therefore  valid  until  sentence  of  nullity  be  obtained. 
This  sentence  must  be  in  the  lifetime  of  the  parties,  and  when  pronounced 
the  vinculum  matrimonii  is  dissolved.* 

"The  mairiage  Jict,  1  Rev.  Code,  106,  agrees  nearly  with  the  stat.  25  Hen.  8,  ch.  22,  as  to  the  pro- 
hibited degrees.  It  provides  that  a  man  may  not  marry  his  mother  or  stepmother,  his  sister,  liis  daugh- 
ter, his  son's  or  daughter's  daughter,  liisfather's  daughter  by  his  stepmother,  his  aunt,  liis  uncle's  wife, 
his  sou's  wife,  his  brother's  wife,  his  wife's  daisghter,  his  wile's  son's  daughter,  his  wife's  daughter's 
daughter,  his  wife's  sister,  his  brother's  or  sister's  daughter,  or  the  wife  of  his  brother's  or  sister's 
son.  I  therefore  subjoin  Mr.  Chitiy's  note  on  the  subject  of  the  adjudications  under  the  statute  of 
Henry  Slli : 

'J'lie  prohibited  degrees  are  all  those  which  are  under  the  4th  degree  of  the  civil  law,  except  in  the 
ascending  and  descending  line,  and  by  the  courseof  nature  it  1;=  scarcely  a  possible  case,  that  anyone 
should  ever  marry  his  issue  in  the  4th  degree  ;  but  between  collaterals  it  is  universally  true,  that  all 
who  are  in  the  4tli  or  any  higher  degree  are  permitted  to  marry  ;  as  first  cousins  are  in  the  4th  degree, 
and  therefore  may  marry,  and  nephew  and  great-aunt,  or  neice  and  great-uncle,  are  also  in  the  4th 
degree,  and  may  intermarry  ;  and  though  a  man  maj'  not  marry  his  grandmother,  it  is  certainly  true 
that  he  may  marry  her  sister.  Gibs.  Cod.  41-3.  See  the  computation  of  degrees  by  the  civil  law,  2 
vol.  p.  207.  The  same  degrees  by  afifinity  are  prohibited.  Affinity  alwaj's  arises  by  the  marriage  of 
one  of  the  parlies  so  related ;  as  a  husband  is  related  bv  affinity  to  all  the  comanguiiiei  of  his  wife  ; 
aod  i^ice.  versa  the  wife  to  the  husband's  consavguiriei ;  for  the  husband  and  wife  bejng  considered  as 
one  flesh,  those  who  are  related  to  the  one  by  blood,  are  related  to  the  other  by  affinity.  Gibs.  Cod. 
412.  Therefore  a  man  after  his  wife's  death  cannot  marry  her  sister,  aunt,  or  niece,  or  daughter  by 
a  former  husband.  2  Phil.  Ecc.  C.  .351).  iSo  a  woman  cannot  marry  her  nephew  by  affinity,  such  as 
her  former  husband's  sister's  son.  2  Phil.  Ecc.  C.  18.  So  a  niece  of  a  wife  cannot  after  her  death 
marry  the  husband.    Nov.  Rep,  29.    But  the  consanguinei  of  the  husbasd  arc  not  at  all  related  to  the 
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Impotency,  which  Mr.  Blackstone  places  among  the  canonical  disabili- 
ties, is  now  made  a  legal  disability  tchere  it  existed  at  the  time  of  the  con- 
tract, and  a  power  is  vested  in  the  court  of  chancery  to  dissolve  and  declare 
a  marriage  null  and  void  for  that  cause.  But  as  there  is  nothing  in  the  act 
which  avoids  the  marriage  ab  initio,  I  take  it  for  granted  that  the  marriage, 
until  sentence  of  nullity,  is  valid  to  all  civil  purposes.  When  that  sentence 
is  pronounced  it  dissolves  the  bond  or  vinculum  matrimonii,  the  effect  of 
which  will  be  hereafter  mentioned.  Impotency  arising  after  marriage  is  no 
ground  of  divorce.   (Christian's  note.) 

The  other  sort  of  disabilities  to  marriage  are  those  which  in  England  are 
created,  or  at  least  enforced,  by  the  municipal  laws  ;  "  and  though  some  of 
them  maybe  grounded  on  natural  law,  yet  they  are  regarded  by  the  laws  of 
the  land,  not  so  much  in  the  light  of  any  moral  offence,  as  on  account  of 
the  civil  inconveniences  they  draw  after  them.  These  civil  disabilities  make 
the  contract  void  ab  initio,  and  not  merely  voidable ;  not  that  they  dissolve 
a  contract  already  formed,  but  they  render  the  parties  incapable  of  perform- 
ing any  contract  at  all:  they  do  not  put  asunder  those  who  are  joined  to- 
gether, but  they  previously  hinder  the  junction.  And  if  any  persons  under 
these  legal  incapacities  come  together,  it  is  a  meretricious  and  not  a  matri- 
inonial  union. 

1.  "  The  first  of  these  legal  disabilities  is  a  prior  marriage,  or  having  an- 
other husband  or  wife  living  ;  in  which  case,  besides  the  penalties  conse- 
quent upon  it  as  a  felony,  the  second  marriage  is  to  all  intents  and  purposes 
void."  It  is  so  absolutely  void  that  the  second  wife,  however  innocent,  is 
not  entitled  to  dower.  Moore,  226.  1  Roper,  332.  And  a  second  marri- 
age is  not  legal,  though  the  former  husband  or  wife  may  have  been  absent 
and  not  heard  of  for  more  than  seven  years  ;  the  statute  merely  purges  the 
felony.     Ferrton  v.  Reed.     4  John.  Rsp.  52. 

2.  "  The  next  legal  disability  is  want  of  age.  This  is  sufficient  to  avoid 
all  other  contracts,  on  account  of  the  imbecility  of  judgment  in  the  parties 
contracting:  a  fortiori,  therefore  it  ought  to  avoid  this,  the  most  important 
contract  of  any.  Therefore,  if  a  boy  under  fourteen,  or  a  girl  under  twelve 
years  of  age,  marries,  this  marriage  is  only  inchoate  and  imperfect,  and 
when  either  of  them  comes  to  the  age  of  consent  aforesaid,  they  may  dis- 
agree and  declare  the  marriage  void,  without  any  divorce  or  sentence  in- 
the  spiritual  court.  This  is  founded  on  the  civil  law.  But  the  canon  law 
pays  a  greater  regard  to  the  constitution,  than  the  age  of  the  parties  :  for  if 
they  are  habiles  ad  malrimonium,  it  is  a  good  marriage,  whatever  their  age 
may  be.  And  in  our  law  it  is  so  far  a  marriage,  that,  if  at  the  age  of  con- 
sent they  agree  to  continue  together,  they  need  not  be  married  again.  If 
the  husband  be  of  years  of  discretion,  and  the  wife  under  twelve,  when  she 
Comes  to  years  of  discretion  he  may  disagree  as  well  as  she  may  ;  for  in 
these  contracts  the  obligation  must  be  mutual ;  both  must  be  bound,  or 
neither;  and  so  it  is,  vice  versa,  when  the  wife  is  of  years  of  discretion,  and 
the  husband  under.* 

3.  "  Another  incapacity  in  England  arises  from  want  of  corisent  of  pa- 
rents or  guardians.     By  the  common  law,  if  the  parties  themselves  were  of 

consangninei  of  the  wife.  Hence  two  brothers  may  marry  two  sistert,  or  father  and  son  a  mother  and 
daughter;  or  if  a  brother  and  sister  marry  two  persons  not  related ,  and  the  brother  and  sister  die, 
the  widow  and  widower  may  intermarry  ;  for  thougii  a  man  is  related  to  his  wife's  brother  by  iiffinily, 
lie  is  not  so  to  his  wife's  brother's  wife,  wliom,  if  circunistaoces  would  admit,  it  would  not  be  unlaw- 
ful for  him  to  marry.  Chilty. 

'  But  where  there  are  mutual  promises  to  marry  between  two  persons,  one  of  the  age  of  2J  and  the 
other  under  that  age,  the  first  is  bound  by  the  contract,  and  on  the  side  of  the  minor  it  is  voidable; 
or  for  a  breach  of  the  promise  on  the  part  of  the  person  of  full  age,  the  minor  may  maintain  au  ac- 
tion and  recover  damages,  but  no  action  can  be  maintained  for  a  similar  breach  of  the  contract  onf 
the  side  of  the  minor.  Holt  vs.  Ward  Clarencieux,  Str  937,  S.  C.  Fitig.  175,  275.  Bruce  vs.  n  af 
wick,  2  M.  &  S.  205.    6  Taunt.  ll8.—ChiUy. 
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the  age  of  consent,  there  wanted  no  other  concurrence  to  make  the  marriage 
valid;  and  this  was  agreeable  to  the  canon  law,"  and  is,  I  conceive,  the 
law  of  Virginia.  By  "  statute,  penalties  are  laid  on  every  clergyman  who 
marries  a  couple  either  without  publication  of  banns,  (which  may  give  no- 
tice to  parents  or  guardians,)  or  without  a  license,  to  obtain  which  the  con- 
sent of  parents  must  be  sworn  to;"  but  the  marriage  is  not  avoided  as  it  is 
in  England  expressly  by  statute  of  George  II.  The  act  1  R.  C.  ch. 
106,  req^uires  the  license  (when  the  marriage  is  by  license  as  is  the  usual 
course  with  us)  to  be  issued  by  the  clerk  of  the  county  or  corporation  court 
within  whose  jurisdiction  the  woman  resides.  If  the  parties,  or  either  of 
them,  are  under  the  age  of  twenty-one,  the  consent  of  the  father  or  guar- 
dian must  be  personally  given  to  the  clerk  who  is  to  issue  the  license  ;  or 
it  must  be  certified  under  hand  and  seal,  attested  by  two  witnesses,  one  of 
whom  is  required  to  prove  it  on  oath.  A  bond  in  the  penalty  of  $150^ 
with  security,  is  then  given,  with  a  condition  that  there  is  no  lawful  cause  to 
obstruct  the  marriage,  and  thereupon  the  license  issues.  For  failing  to  take 
the  bond  the  penalty  is  $150;  for  illegally  issuing  or  directing  a  license^ 
the  penalty  is  one  year's  imprisonment  and  $1500  fine.  The  punishment 
of  imprisonment,  in  the  common  jail,  is  also  denounced  against  any  person 
who  unlawfully  takes  aivay  any  female  child  under  sixteen  years  of  age, 
from  the  parent  or  guardian,  and  a  like  pu>nishment,  though  for  a  longer 
term,  is  prescribed  lor  such  taking  when  followed  by  the  deflowering  or 
marrying  of  such  a  child.  I  R.  C.  ch.  100,  §  25,26.  The  forcible  abduc- 
tion of  any  woman  having  substance  or  being  an  heir  apparent  is  punished 
with  imprisonment  in  the  penitentiary.  Moreover,  if  a  girl  of  the  age  of 
twelve  (which  is  the  age  of  consent  and  therefore  makes  the  "marriage  va- 
lid) and  under  fourteen,  marries  without  consent  of  her  father  or  guardian, 
and  without  publication  of  the  banns,  her  heir  apparent  may  enter  and  take 
possession  of  all  her  real  estate,  and  occupy  and  enjoy  the  same  during  the 
coverture  ;  after  the  determination  of  which,  the  feme  or  her  heirs  (but  not 
her  husband)  may  re-enter  and  take  possession.     Ibid,  §  20. 

It  must  be  observed,  that,  by  the  marriage  act  1  R.  C.  ch.  106,  §  16,  the 
mother  is  not  mentioned  in  the  clause  which  requires  consent  to  the  mar- 
riage ;  whence  it  happens,  that  a  female  infant  usually  chooses  a  guardian 
upon  the  eve  of  her  marriage,  even  though  her  mother  be  alive  ;  and  this, 
perhaps,  is  safest,  though  as  we  shall  see  hereafter,  the  mother  may,  under 
certain  circumstances,  be  the  guardian  of  her  daughter  by  common  law. 

Although  the  child  be  a  bastard,  consent  must  be  obtained  ;  for  the  rule 
that  the  bastard  is  jilius  nullius,  exists  only  in  questions  as  to  the  right  of  in- 
heritance. Co.  Litt.  123.  1  T.  R.  96,  101.  It  seems,  however,  not  set- 
tled whether  the  consent  of  the  putative  father  is  sufficient:  see  what  is  said 
1  T.  R.  97,  98,  of  the  case  of  the  King  vs.  Inhabitants  of  Edmonton.  It 
would  appear,  however,  from  that  case,  that  the  putative  father,  and  not  a 
guardian,  was  to  give  the  consent ;  for  the  court  decided  the  marriage  was- 
good  upon  consent  of  the  putative  father.  Judge  Buller,  indeed,  says,  "if 
the  consent  of  the  putative  father  were  necessary,  it  has  in  this  case  been 
obtained;  if  unnecessary,  then  the  marriage  was  good  without."  But  sure- 
ly this  is  a  nonsequitur :  for  if  his  consent  does  net  suffice,  that  of  the  gnar- 
dian  must  be  had.  This  doctrine  seems  inconsistent,  too,  with  the  case  de- 
nying the  putative  father's  right  to  the  custody  of  his  child.  See  5  T.  R.  278. 
Moreover,  it  seems  to  have  been  decided,  under  an  analogous  section  of  the 
English  statute,  that  a  marriage  by  license,  with  the  consent  of  either  the  pu- 
tative father  or  mother,  will  not  be  a  compliance  with  the  marriage  act,  and 
is  therefore  void ;  and  the  only  methods  by  which  the  marriage  of  a  natural 
child  can  be  legally  solemnized,  are  either  after  the  publication  of  banns,  or 
after  the  ajipointment  of  a   guardian  for  the  child,   and   then  the  marriage 
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may  be  performed  under  a  license  with  die  consent  of  such  guardian.     1 
Hoper,  340. 

4.  "  A  fourth  incapacity  is  want  of  reason  ;  without  a  competent  share  of 
which,  as  no  other,  so  neither  can  the  matrimonial  contract  be  valid.  It 
was  formerly  adjudged,  that  the  issue  of  an  idiot  was  legitimate,  and  conse- 
■quently  that  his  marriage  was  valid.  A  strange  determination  !  since  con- 
sent is  absolutely  requisite  to  matrimony,  and  neither  idiots  nor  lunatics 
are  capable  of  consenting  to  any  thing.  And  therefore  the  civil  law  judged 
much  more  sensibly  when  it  made  such  deprivations  of  reason  a  previous 
impediment ;  though  not  a  cause  of  divorce,  if  they  happen^  after  marri- 
age. And  modern  resolutions  have  adhered  to  the  reason  of  the  civil  law, 
•by  determining  that  the  marriage  of  a  lunatic,  not  being  in  a  lucid  interval, 
was  absolutely  void. 

5.  Fifthly,  it  maybe  observed,  that,  in  England,  fraud  will  sometimes  be  a 
ground  for  annulling  the  marriage  ;  as  on  account  of  banns  having  been 
published,  or  license  obtained,  under  false  names.  1  Phil.  Ecc.  C.  133, 
298,  224,  230,  375.  2  Phil.  14,  104,  365.  But  unless  the  name  was  as- 
sumed for  the  purpose  of  defrauding  the  other  party,  or  the  parents,  the 
circumstance  of  the  marriage  being  in  a  fictitious  name  will  not  invalidate 
it.  3  Maule  &  S.  250,,  538.  1  Phil.  147.  2  Phil  12.  Error  about  the 
family  or  fortune  of  the  individual,  though  produced  by  disingenuous  re- 
presentations, v/ill  not  at  all  affect  the  validity  of  a  marriage.  1  Phil.  E.  C. 
iS7. —Chitly. 

We  have  no  decisions  on  this  -subject  in  Virginia,  nor  do  I  perceive  (even 
if  the  English  doctrine  be  admitted)  how  it  would  be  enforced  here  ; 
though  Chancellor  Kent  seems  to  think  a  fraudulent  marriage  maybe  treat- 
ed as  null  by  every  court  in  which  its  validity  may  even  incidentally  be 
drawn  in  question.  The  court  of  chancery  in  New  York,  exercising  ec- 
■clesiastical  jurisdiction,  has  recently  vacated  a  marriage  in  the  case  of  gross 
fraud.  In  England  such  cases  are  more  frequent ;  and  the  celebrated  case 
of  the  fradulent  marriage  of  Mr.  Wakefield  with  Miss  Turner,  an  heiress, 
in  our  own  times,  and  the  proceedings  thereupon,  are  within  the  knowledge 
of  most  of  us. 

"  Lastly,  the  parties  must  not  only  be  willing  and  able  to  contract,  but  ac- 
tually must  contract  themselves  in  due  form  of  law,  to  make  it  a  good  civil 
marriage.  Any  contract  made  per  verba  de  prcBsenti,  or  in  words  of  the 
present  tense,  and  in  case  of  cohabitation  per  verba  defuturo  also,  between 
persons  able  to  contract,  was  formerly  deemed  a  valid  marriage  to  many 
purposes  ;  and  the  parties  might  be  compelled  in  the  spiritual  courts  to  ce- 
lebrate it  in  facie  ecclesiae.  But  these  verbal  contracts  are  now  of  no  force 
to  compel  a  future  marriage.  Neither  is  any  marriage  [in  England]  at  pre- 
sent valid,  that  is  not  celebrated  in  some  parish  church  or  public  chapel, 
imless  by  dispensation  from  the  archbishop  of  Canterbury." 

I  incline  to  think  that  this  provision  of  the  English  law  (which  is  statuto- 
ry) is  an  entire  innovation,  and  that  at  the  common  law  a  marriage  was  not 
required  to  be  celebrated  in  a  place  of  public  worship.  It  is  said,  indeed,  that 
marriage  is  to  be  solemnized  in  facie  ecclesiae,  and  therefore  a  private  con- 
tract without  the  priest's  blessing  will  make  no  marriage.  Roll.  Abr.  357, 
cited  Bac.  Baron  and  Feme,  A.  But  from  the  language  of  the  authority  ci- 
ted, I  deduce  that  a  marriage  with  the  priest's  blessing  constitutes  what  was 
meant  by  a  marriage  in  facie  ecclesiae,  no  matter  where  it  was  celebrated. 
In  this  sense,  indeed,  I  conceive  that  the  doctrine  is  correct,  and  that  at  com- 
mon law,  to  render  a  marriage  complete,  so  as  to  entitle  the  wife  to  dower, 
the  issue  to  inherit,  &e.,  it  must  have  been  celebrated  by  a  person  in  priest's 
orders  ;  and  the  constant  form  of  pleading  a  marriage  was,  that  it  was  per 
presbyterum  sacris  ordinibus  constitutum.     Bac.  Marriage  and  Divorce  (C) 
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Hence,  Sabbatarians,  married  by  one  in  their  ovv«  way  who  was  a  mere  lay^ 
man,  were  not  considered  as  baron  and  feme  in  the  eye  of  the  law.  Ibid. 
And  hence  the  necessity  of  those  laws  in  England  legitimating  marriages 
iby  justices  of  the  peace  during  the  time  of  Cromwell,  and  the  laws  authori- 
zing in  Virginia  similar  marriages,  and  also  the  intermarriage  of  Quakers, 
Jews,  and  others,  according  to  the  regulations  of  their  respective  societies. 
See  1  R.C.  ch.  106. 

The  opinion  which  is  here  intimated  of  the  necessity  of  the  celebration 
,of  the  rites  of  matrimony  by  a  priest  in  orders  or  minister  of  the  Gospel, 
except  where  the  act  of  assembly  has  authorized  it  to  be  dispensed  with, 
appears  to  have  been  sustained  by  a  late  adjudication  in  the  courts  of  Mas- 
sachusetts. 7  Ting.  Yet  it  seems  to  have  been  questioned  by  an  able  jur 
xist,  (see  2  Kent  75,  76,)  though  without  a  sufficient  attention,  I  apprehend, 
to  certain  distinctions  which  are  well  understood  in  the  ecclesiastical  and 
common  law  on  the  subject.  To  afford  the  student  a  clear  comprehension 
of  this  matter,  I  beg  leave  to  offer  the  following  considerations. 

Marriage,  in  its  original,  was  a  mere  contract  of  natural  law.  See  Sir  Wm- 
Scott's  opinion,  2  Haggard's  reports  of  cases  in  the  consistory  court,  Eng- 
land, pp.  62,  67.  It  seems  very  observable,  that  "among  all  the  manifold  ri- 
tual provisions  made  by  the  law-giver  of  the  Jews,  for  various  offices  and 
transactions  of  life,  there  is  no  ceremony  prescribed  for  the  celebration  of 
marriage."  In  process  of  time,  indeed,  certain  ceremonies  have  grown  in- 
to use  among  the  Jewish  people,  which  at  this  day  are  deemed  essential  to 
the  celebration  of  a  valid  marriage.  But  marriage  has  never  been  among 
them  a  religious  ceremony,  nor  was  it  so  considered  among  the  christians 
in  the  early  ages  of  the  church.  It  is  said  to  have  been  in  the  third  century 
that  it  was  first  regarded  as  a  sacred  contract;  and  it  is  well  known  to  have 
been  long  established  as  one  of  the  sacraments  of  the  Romish  communion. 
Among  the  Protestants  it  has  lost  that  character  indeed,  but  it  has  still  pre- 
served in  the  ecclesiastical  courts,  and  even  in  the  courts  of  common  law, 
its  sacred  attributes. 

Anterior  to  the  introduction  of  the  notion  of  the  sanctity  of  marriage,  it 
-was  contracted  either  per  verba  de  prcesenti  or  per  verba  de  futuro.  The 
former  imported  a  complete  and  finished  contract,  as  "I,  A.  B.,  take  you,  C. 
D,,  for  my  wife  ; "  and  this  in  the  civil  law  amounted  to  actual  marriage. 
The  second  imported  only  a  promise  to  marry  at  a  future  period,  as  "  I,  A. 
B.,  will  marry  you,  C.  D."  The  ecclesiastical  court,  however,  considered  this 
also  as  a  contract  to  be  enforced  at  any  time  before  another  marriage  actu- 
ally celebrated  ;  and  if  the  parties  failed  in  their  engagements,  it  compelled 
them  to  proceed  to  complete  their  contract  by  a  formal  marriage  by  a  priest 
in  orders. 

So  far,  therefore,  as  those  who  deny  the  necessity  of  celebrating  marriage 
by  a  priest,  assert  that  a  marriage  per  verba  de  prcEsenti  constituted  a  marriage 
in  the  estimate  of  the  ecclesiastical  court,  which  bound  the  parties,  and  which 
that  court  might  further  enforce  by  compelling  the  parties  to  celebrate  it  ac- 
cording to  their  ordinatices,  they  are  unquestionably  right.  But  the  very 
*sourse  of  the  ecclesiastical  court  sufficiently  evinces,  that  though  they  con- 
sidered the  contract  binding,  it  still  required  certain  ecclesiastical  ceremo^ 
nies  to  complete  it;  for  before  these,  the  cohabitation  of  the  parties  was 
meretricious.  But  be  this  as  it  may,  it  is  necessary  to  look  into  the  matter 
in  connection  also  with  the  notions  of  the  common  law  lawyers. 

Now,  whether  a  marriage  without  a  priest  constituted  a  valid  marriage 
contract,  which  might  be  enforced,  and  which  rendered  a  subsequent  mar- 
riage of  one  of  the  parties  to  another  person  invalid  or  not,  it  seems  well 
settled,  that  to  entitle  the  husband  to  be  tenant  by  the  curtesy  and  the  wife 
to  her  dower,  there  must  be  a  marriage  in  facie  ccclesicr ;  that  is,  by  a  priest. 


CHAP.  9-1  PIVORCKS.  99 

This  appears  by  Mr.  B.  himself,  who  tells  us  the  marriage  must  be  canoni- 
cal ;  and  we  have  a  decided  case  upon  the  point  mentioned  in  the  mss.  of 
Lord  Hale,  which  may  be  found  in  fulio  33,  a.  note  10,  of  Hargrave's  Coke 
Littleton.  There,  there  had  been  a  contract  per  verba  de  prcEsenti,  followed 
by  consummation  and  succeeded  by  a  subsequent  marriage  of  the  man  to 
another  persoji.  A  suit  was  afterwards  brought  to  compel  the  celebration 
of  the  first,  and  the  dissohition  of  the  last  marriage.  The  first  wile  succeed- 
ed, and  the  parties  to  the  first  contract  were  then  married  under  sentence 
of  the  court  with  due  ceremonies.  Previous  to  this  for^nal  marriage,  but 
subsequent  to  the  verbal  contract,  the  husband  was  seized  of  and  had  alien- 
ed certain  lands,  yet  was  the  wife  declared  not  dowable,  whereby  the  infor- 
mal marriage  was  pronounced  inadequate  to  confer  the  right  of  dower. 

Now,  as  we  have  no  ecclesiastical  courts  among  us,  it  may  be  at  least 
doubted,  whether  any  tribunal  exists  which  could  even  enforce  these  infor- 
mal contracts:  and  whether  they  can  be  enforced  or  not,  the  case  cited 
sufficiently  proves,  that  at  common  law,  unless  the  marriage  was  canonical, 
the  right  of  dower  did  not  attach  :  in  other  words,  unless  it  was  canonical 
there  was  no  real  and  valid  marriage. 

There  is  another  view  of  the  subject  not  unimportant.  No  case  is  recol- 
lected in  which  the  offence  of  bigamy  has  been  adjudged  to  be  committed 
unless  both  marriages  were  celebrated  by  a  priest.  Hence  we  deduce  that 
that  is  not  regarded  as  a  complete  marriage  which  is  not  so  celebrated,  ex- 
cept so  far  as  the  express  legislative  enactment  has  dispensed  with,  or  sub^ 
stituted  something  else  for  it. 

The  English  statute,  as  we  have  already  remarked,  avoids  an  irregular 
marriage,  and  its  policy  has  been  much  approved  by  some.  I  cannot  con^ 
cur  with  them.  The  principle  of  our  law  seems  most  salutary  in  requiring 
a  ceremonial,  indeed,  of  adequate  solemnity,  but  in  not  declaring  void  a  mar- 
riage  which  takes  place  without  a  compliance  with  its  requirements.  When 
we  reflect  that  the  case  of  marriage  is  one  to  which  the  "  Status  quo  ante" 
cannot  have  an  application ;— that  the  party  most  injured  by  annulling  it,  is 
the  party  likely  to  be  most  ignorant,  most  innocent,  and  most  worthy  of  our 
sympathies,  I  think  it  must  be  admitted  to  be  very  harsh  to  vacate  a  so- 
lemn marriage  for  want  of  some  ceremony  required  by  the  law.  We  should 
bastardize  the  issue,  (which  is  tlie  effect  in  England,)  and  turn  adrift  the 
wretched  female  who  has  been  deluded  into  the  snares  of  a  villain,  or  has 
ignorantly  supposed  she  was  ascending  the  hymeneal  bed,  which  the  con- 
struction of  law  harshly  converts  into  the  couch  of  the  prostitute. 

Marriage,  in  a  foreign  country,  according  to  the  laws  thereof,  is  valid, 
and,  if  established  to  be  good  by  the  sentence  of  a  court  of  that  country 
having  proper  jurisdiction,  is  conclusive  according  to  the  law  of  nations  in 
such  cases,  otherwise  the  rio-hts  of  mankind  would  be  very  precarious  and 
uncertain.  1  Vez.  439.  1  Roper,  337.  10  E.  282.  11  C.  L.  R.  267, 
268,  274.  And  though  certain  ceremonies  are  required  by  law  to  consti- 
tute a  marriage,  yet  if  a  man  cohabits  with  a  woman,  and  allows  her  to  as- 
sume his  name,  and  passes  her  as  his  wife,  he  is  liable  to  her  contracts  for 
necessaries,  though  he  in  fact  is  not  married  to  her. 

II.  "  VV"e  are  next  to  consider  the  manner  in  which  marriages  may  be 
dissolved ;  and  this  is  either  by  death  or  divorce.  There  are  two  kinds  of 
divorce,  the  one  total,  the  other  partial ;  the  one  a  vinculo  matrimonii,  the 
other  merely  a  mensa  et  thoro.  The  total  divorce,  a  vinculo  matrimonii, 
must  be  for  some  of  the  canonical  causes  of  impediment  before  mentioned  ; 
and  those,  existing  before  the  marriage,  as  is  always  the  case  in  consanguin- 
ity :  not  supervenient,  or  arising  afterwards,  as  may  be  the  case  in  affinity 
or  corporal  imbecility.  For  in  cases  of  total  divorce,  the  marriage  is  declar- 
ed null,  as  having  been  absolutely  unlawful  ab  initio;  and  the  parties  are 
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therefore  separated  pro  salute  animarmn :  for  which  reason,  as  was  before 
observed,  no  divorce  can  be  obtained,  but  during  the  life  of  the  parties. 
The  issue  of  such  marriage  as  is  thus  entirely  dissolved,  are  bastards  by  the 
English  law,  but  by  our  statute  they  are  declared  to  be  legitimate.  1  R.  C. 
ch.  96,  §  19. 

In  these  divorces  the  wife,  it  is  said,  shall  receive  all  again  that  she 
brought  with  her;  because  the  nullity  of  the  marriage  arises  through  some 
impediment ;  and  the  goods  of  the  wife  were  given  for  her  advancement  in 
marriage,  which  now  ceaseth  :  but  this  is  where  the  goods  are  not  spent ; 
and  if  the  husband  give  them  away  during  the  coverture,  without  any  collu- 
sion, it  shall  bind  her :  if  she  knows  her  goods  that  are  unspent,  she  may 
bring  an  action  of  detinue  for  them  ;  but,  as  to  money,  &c.  which  caniiot 
be  known,  she  must  sue  in  the  spiritual  court.  Dyer,  62.  And  by  our  statute 
it  is  provided,  that  even  upon  a  divorce,  a  mensa  et  thoro  by  the  chancery 
court,  it  shall  have  power  to  restore  to  the  injured  party  the  rights  of  pro- 
perty conferred  on  the  other.  Sess.  Acts,  18'26,  ch.  23.  The  children,  in 
the  case  of  a  divorce  a  vinculo,  being  bastards  by  the  English  law,  the  law 
of  bastards  will  there  govern  the  right  to  their  custody.  As  they  are  legiti- 
mated by  our  law,  the  father's  rights  will  prevail,  unless  the  act  above  cited 
is  to  be  construed  as  giving  also,  in  divorces  of  this  kind,  a  discretion  to  dis- 
pose of  them  in  such  manner  as  may  seem  proper,  which  discretion  is  gi- 
ven expressly  in  divorces  a  mensa  et  thoro. 

By  the  divorce  a  vinculo  matrhnonii  the  wife  also  is  barred  of  her  dower 
and  distributive  share,  and  the  husband  of  his  right  to  administration  upon 
her  effects.  2  Phil.  Ecc.  Ca.  69.  1  Hop.  338.  And  choses  in  action,  not 
reduced  to  possession  during  coverture,  remain  the  property  of  the  wife,  on 
a  dissolution  of  the  marriage  either  by  the  death  of  the  husband,  or  a  divorce 
a  vinculo  matrimonii.  Legg  vs.  Legg,  8  Mass.  Rep.  99.  Sodge  vs.  Ham- 
ihon,  2  Serg.  &  Rawl.  491. 

On  the  other  hand,  this  divorce  enables  the  parties  to  marry  again,  and 
to  do  all  other  acts  as  if  they  had  never  been  married.  Com.  Dig.  Bar.  and 
Feme,  C.  1,  and  C.  7.  Moore  Rep.  666.  Ca.  9,  10.  1  Salk.  115.  6Cro. 
Eliz.  908.  3  Mod.  71.  Cro.  Car.  463.  And  after  this  divorce  the  liabili- 
ty of  the  husband  for  the  debts  of  the  woman  does  not  continue.  Gow.  C. 
N.  P.  10. 

"  Divorce  a  mensa  et  thoro  is  when  the  marriage  is  just  and  lawful  ab  ini- 
tio, and  thereff>re  the  law  is  tender  of  dissolving  it;  but  for  some  superve- 
nient cause,  it  becomes  improper  or  impossible  i'or  the  parties  to  live  togeth- 
er :  as  in  case  of  intolerable  ill  temper,  or  adultery  in  either  of  the  parties. 
For  the  canon  law,  which  the  common  law  follows  in  this  case,  deems  so 
highly  and  with  such  mysterious  reverence  of  the  nuptial  tie,  that  it  will  not 
allow  it  to  be  unloosed  for  any  cause  whatsoever,  that  arises  after  the  union 
is  made.  Hence,  a  person  divorced  o\\\y  amensa  et  thoro,  cannot  contract  a 
second  marriage  during  the  life  of  the  divorced  husband  or  wife.  And  yet, 
though  the  second  marriage  is  avoided,  the  party  is  not  within  the  statute 
against  bigamy,  which  excepts  from  its  penalties  the  cases  of  persons  "di- 
vorced by  lawful  authority,"  without  distinguishing  as  to  the  species  of  di- 
vorce.    1  Hawk.  P.  C.  34.     Hale's  P.  C.  122. 

•'  In  case  of  divorce  a  mensa  et  thoro,  the  law  allows  alimony  to  the  wife  ; 
which  is  an  allowance  made  to  a  woman  for  her  support  out  of  the  hus- 
band's estate  :  being  settled  at  the  discretion  of  the  judge,  on  consideration 
of  all  the  circumstances  of  the  case.  This  is  sometimes  called  her  estovers  ; 
for  which,  if  he  refuses  payment,  there  is  (besides  the  ordinary  process)  a 
writ  at  common  law  de  estoveriis  habendis,  in  order  to  recover  it.  It  is  ge- 
nerally proportioned  to  the  rank  and  quality  of  the  parties.  But  in  case  of 
elopement,  and  living  with  an  adulter(!r,  the  law  allows  her  no  alimony." 
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Before  the  act  of  1826,  above  referred  to,  the  power  of  granting  alimony 
was  exercised  by  the  courts  of  chancery,  and  the  jurisdiction  was  unani- 
mously sustained  in  the  case  of  Purcelus.  Puree),  4  H.  &  M.  507.     It  was 
assumed,  and  very  correctly,  upon  general  principles.     The  existence  of  a 
riorht  without  a  remedy  would  indeed  be  a  solecism  in  the  jurisprudence  of 
any  nation.     It  is,  accordingly,  the  established  doctrine  of  that  system  which 
we  have  adopted,  that  every  right  must  be  attended  with  a  correspondent 
remedy;  and   as  in  the  human  body,  when  one  artery  is  cut  off,  its  func- 
tions are  performed  by  collateral  branches,  according  to  the  bountiful  pro- 
visions of  nature,  so  in  our  body  politic,  if  by  any  means  the  ordinary  tri- 
bunal for  affording  relief  in  these  cases  has  been  destroyed,  some  other  tri- 
bunal should  be  found  to  supply  its  place.     Of  this  the  general  principles 
of  a  court  of  equity  aftbrd  us  evidence,  for  it  is  the  boast  of  that  court  to 
give  relief  where  others  are  incompetent.    An  apposite  illustration  is  afford- 
ed by  the  course  of  the  court  of  chancery  in  England  during  Cromwell's 
usurpation.    There  being  then  no  spiritual  courts,  the  court  of  chancery  as- 
sumed for  the  first  time  a  jurisdiction  in  cases  of  alimony,  which  it  soon  af- 
ter renounced,  when,  upon  the  restoration,  the  spiritual  courts  resumed  their 
authority.     See   1  Mad.  305,  in  notes,  citinsf  2  Showers,  28-3.     See  also  1 
Ch.  Rep.  87,  99,  118.     1  C.  C.  250,  and  1  Fon.  book  I,  ch.  2,  §  6,  note  n. 
This  doctrine  seems  to  have  been  the  foundation  of  the  decree  in  Purcel  vs. 
Purcel,  above  cited,  the  authority  of  which  may  be  considered  unquestion- 
able, as  an  appeal  was  unanimously  refused.     This  question  has,  however, 
lost  much  of  its  interest  since  the  passage  of  the  Session  act  of  1826,  ch. 
23.     By  that  act  the  legislature  have  given  to  the  superior  courts  of  chan- 
cery jurisdiction  to  dissolve  and  declare  marriages  null  and  void,  for  natural 
or  incurable  impotency  of  body  at  the  time  of  the  contract;  idiocy  and  big- 
amy ;   and  to  grant  divorces  a  mensa  et  thoro  on  account  of  adultery,  cruel* 
ty,  and  just  cause  of  bodily  fear :  to  decree  perpetual  separation  and  protec- 
tion to  the  person  and   property  of  the  parties,  and  allow  maintenance  to 
either;  to  restore  to  the  injured  the  rights  of  property  conferred  on  the 
other,  and  to  dispose  of  the  issue  as  may  seem  right ;  but  in  a  divorce  from 
bed  and  board,  neither  ehall  marry  during  the  life  of  the  other. 

Before  this  act,  though  alimony  and  a  temporary  separation  were  some- 
times decreed,  as  in  Purcel  vs.  Purcel,  yet  the  power  to  dissolve  a  marriage 
for  impotency  at  the  time  of  the  contract,  was  only  exercised  by  the  legisla- 
ture. Applications  to  the  general  assembly  for  divorces,  either  for  impo- 
tency, or  for  some  supervenient  cause,  have  been  frequent ;  and  impositions 
upon  that  body  in  the  representation  of  facts  have  as  frequently  occurred.  It 
is,  therefore,  now  provided,  by  the  same  act,  (in  reference  to  such  cases  as  are 
beyond  the  powers  of  the  court  of  chancery,)  that  where  a  person  is  desirous 
of  petitioning  the  legi-^ilature  for  a  divorce,  a  statement  of  the  causes  there- 
for shall  be  filed  in  the  clerk's  office  of  the  superior  court  of  law  for  the  coun- 
ty, of  which  notice  is  to  be  given  to  the  adverse  party,  upon  which  a  jury 
is  to  be  impannelled  to  ascertain  the  facts,  and  their  verdict  shall  be  record- 
ed. A  certified  copy  of  these  proceedings  must  accompany  every  such  peti- 
tion. The  costs  in  such  suits  to  be  at  the  discretion  of  the  chancellor. 
Appeals  to  the  court  of  appeals  are  allowed  as  in  other  suits.  Sess.  Acts, 
1826,  ch.  23. 

The  passage  of  this  act  has  opened  a  new  subject  of  jurisdiction  for  our 
courts  of  equity,  and  has  rendered  important  and  interesting  the  decisions 
of  the  spiritual  courts  of  Great  Britain,  and  of  the  courts  of  those 
States,  where  divorces  have  been  long  enough  permitted  to  have  afforded 
occasion  for  judicial  regulation.  1  cannot  do  better  than  to  insert  here  the 
contents  of  a  note  of  Mr.  Chitty's,  in  which  he  has  embodied  some  of  the 
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able  and  eloquent  opinions  of  Sir  Williain  Scott,  arid  to  add  some  notice  of 
the  adjudications  in  New  York. 

JJr.  Cliitty  remarks  :  "  Upon  this  interesting  subject  it  may  be  acceptable 
to  the  reader  to  collect  some  of  tiie  eloquent  decisions  of  Sir  William  Scott, 
from  which  it  will  appear,  that  a  husband  or  a  wife  may  sustain  a  suit  for  a 
divorce  on  the  ground  of  cruelty,  even  in  a  single  instance,  when  it  really 
endangers  life,  limb,  or  health  ;  and  that  even  words  menacing  such  danger 
are  sufficient  ground;  but  that  mere  insult,  irritation,  coldness,  unkindness, 
ill-temper,  or  even  desertion,  is  not  alone  a  sufficient  ground  for  a  divorce. 
In  Evans  vs.  Evans,  1  Hagg.  Rep.  3(5,  Sir  William  Scott  proceeds  thus: 
"  The  law  has  said,  that  married  persons  shall  not  be  legally  separated  upon 
the  mere  disinclination  of  one  or  both  to  cohabit  together.  The  disinclina- 
tion must  be  founded  upon  reasons  which  the  law  approves.  To  vindicate 
the  policy  of  the  law  is  no  necessary  part  of  the  office  of  a  judge  ;  but  if  it 
were,  it  would  not  be  difficult  to  shew  that  the  law  in  this  respect  has  acted 
with  its  usual  wisdom  and  humanity,  with  that  true  wisdom  and  that  real 
humauity,  that  regards  the  general  interests  of  mankind.  For  though,  in 
particular  cases,  the  repugnance  of  the  law  to  dissolve  the  obligations  of 
matrimonial  cohabitation,  may  operate  with  great  severity  upon  individuals  ; 
yet  it  must  be  carefully  remembered,  tliat  the  general  happiness  of  the  mar- 
ried life  is  secured  by  its  indissolubility.  When  people  understand  that  they 
7nust  live  together,  except  for  a  few  reasons  known  to  the  law,  they  learn  to 
Boften,  by  mutual  accommodation,  that  yoke  which  they  know  they  cannot 
shake  off;  they  become  good  husbands  and  good  wives  from  the  necessity 
of  remaining  husbands  and  wives;  lor  necessity  is  a  powerful  master  in 
teaching  the  duties  which  it  imposes.  If  it  were  once  understood,  that  up- 
on mutual  disgust  married  persons  might  be  legally  separated,  many  couples 
tvho  now  p^ss  through  the  world  with  mutual  comfort,  with  attention  to  their 
common  offspring,  and  to  the  moral  order  of  civil  society,  might  have  been 
at  this  moment  living  in  a  state  of  mutual  unkindness — in  a,  state  of  es- 
frangement  from  their  common  offspring-^and  in  a  state  of  the  most  licen- 
tious and  unreserved  immorality.  In  this  case,  as  in  many  others,  the  hap- 
piness of  some  individuals  must  be  sacrificed  to  the  greater  and  more  ge- 
neral good. 

"That  the  duty  of  cohabitation  is  released  by  the  cruelty  of  one  of  the 
parties,  is  admitted,  but  the  question  occurs,  What  is  cruelty  ?  In  the  pre- 
sent case,  it  is  hardly  necessary  for  me  to  define  it,  because  the  facts  here 
eomplained  of  are  such  as  fall  within  the  most  restricted  deSnition  of  cruel- 
ty :  they  affect  not  only  the  comfort,  but  they  afiect  the  health,  and  even  the 
life  of  the  party.  I  shall  therefore  decline  the  task  of  laying  down  a  direct 
definition.  This  however  must  be  understood,  that  it  is  the  duty  of  courts, 
and  consequently  the  inclination  of  courts,  to  keep  the  rule  extremely  strict. 
The  causes  must  be  grave  and  weighty,  and  such  as  shew  an  absolute  im- 
possibility that  the  duties  of  the  married  life  can  be  discharged.  In  a  state 
of  personal  danger  no  duties  can  be  discharged  ;  for  the  duty  of  self-pre- 
servation must  take  place  befor6  the  duties  of  marriage,  which  are  second- 
ary both  in  commencement  and  in  obligation  ;  but  what  falls  short  of  this 
is  with  great  caution  to  be  admitted.  The  rule  of  ^' per  quod  consortium 
amittitur"  is  but  an  inadequate  test,  for  it  still  remains  to  be  inquired  what 
conduct  ought  to  produce  that  effect  ?  whether  the  consortium  is  reasonably 
lost?  and  whether  the  party  quitting  has  not  too  hastily  abandoned  the  con- 
sortium ? 

"  What  merely  voounds  the  mental  feelings  is  in  few  cases  to  be  admitted, 
where  they  are  not  accompanied  with  bodily  injury,  either  actual  or  menaced. 
Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  language,  a 
tvant  of  civil  attention  and  accommodation,  even  occasional  sallies  of  pas- 
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eion,  if  they  do  not  threaten  bodily  harm,  do  not  amount  to  legal  cruelty; 
they  are  high  moral  offences  in  the  marriage  state  undoubtedly,  not  innocent 
surely  in  any  state  of  life,  but  still  they  are  not  that  cruelty  against  which 
the  law  can  relieve.  Under  such  misconduct  of  either  of  the  parties,  for  it 
may  exist  on  the  one  side  as  well  as  on  the  other,  the  suflering  party  must 
bear  in  some  degree  the  consequences  of  an  injudicious  connexion  ;  must 
subdue  by  decent  resistance  or  by  prudent  conciliation  ;  and  if  this  cannot 
be  done,  both  must  suffer  in  silence.  And  if  it  be  complained  that  by  this 
inactivity  of  the  courts  much  injustice  may  be  suffered,  and  much  misery 
produced,  the  answer  is,  that  courts  of  justice  do  not  pretend  to  furnish 
cures  for  all  the  miseries  of  human  life.  They  redress  or  punish  gross  vio- 
lations of  duty,  but  they  go  no  farther;  they  cannot  make  men  virtuous; 
and,  as  the  happiness  of  the  world  depends  upon  its  virtue,  there  may  be 
much  unhappiness  in  it  which  human  laws  cannot  undertake  to  remove. 

"Still  less  is  it  cruelty,  where  it  wounds  not  the  natural  feelings,  but  the 
acquired  feeling's  arising  from  particular  rank  and  situation  ;  for  the  court 
has  no  scale  of  sensibilities,  by  which  it  can  g.^.uge  the  quantum  of  injury 
done  and  felt ;  and,  therefore,  though  the  court  will  not  absolutely  exclude 
considerations  of  that  sort,  where  they  are  stated  merely  as  matter  of  ag- 
gravation, yet  they  cannot  constitute  cruelty  where  it  would  not  otherwise 
have  existed  :  of  course,  the  denial  of  little  indulgencies  and  particular  ac- 
commodations, which  the  delicacy  of  the  world  is  apt  to  number  amongst 
its  necessaries,  is  not  cruelty.  It  may,  to  be  sure,  be  a  harsh  thing  to  refuse 
the  use  of  a  carriage,  or  the  use  of  a  servant ;  it  may  in  many  cases  be  ex- 
tremely unhandsome,  extremely  disgraceful  to  the  character  of  the  husband  ; 
but  the  ecclesiastical  court  does  not  look  to  such  matters  ;  the  great  ends  of 
marriage  may  very  well  be  carried  on  without  them  ;  and  if  people  will 
quarrel  about  such  matters,  and  which  they  certainly  do  in  many  cases  with 
a  great  deal  of  acrimony,  and  sometimes  with  much  reason,  they  yet  must 
decide  such  matters  as  well  as  they  can  in  their  own  domestic /orum. 

"These  are  negative  descriptions  of  cruelty  ;  they  shew  only  what  isnoJ 
cruelty,  and  are  yet,  perhaps,  the  safest  definitions  which  can  be  given  under 
the  infinite  variety  of  possible  cases  that  may  come  before  the  court.  But  if 
it  were  at  all  necessary  to  lay  down  an  affirmative  rule,  I  take  it  that  the  rule 
cited  by  Dr.  Bevin  from  Clarke  and  the  other  books  of  practice,  is  a  good 
general  outline  of  the  canon  law,  the  law  of  this  country,  upon  this  sub- 
ject. In  the  older  cases  of  this  sort,  which  I  have  had  an  opportunity  of 
looking  into,  I  have  observed,  that  the  danger  of  life,  limb,  or  health,  is 
usually  inserted  as  the  ground  upon  which  the  court  has  proceeded  to  a  se- 
paration. This  doctrine  has  been  repeatedly  applied  by  the  court  in  the 
cases  that  have  been  cited.  The  court  has  never  been  driven  off  this  ground; 
it  has  been  always  jealous  of  the  inconvenience  of  departing  from  it,  and  I 
have  heard  no  one  case  cited,  in  which  the  court  has  granted  a  divorce  with- 
out proof  given  of  a  reasonable  apprehension  of  bodily  hurt.  I  say  an  ap- 
prehension, because  assuredly  the  court  is  not  to  wait  till  the  hurt  is  actually 
done  ;  but  the  apprehension  must  be  reasonable  ;  it  must  not  be  an  appre- 
hension arising  merely  from  an  exquisite  and  diseased  sensibility  of  mind. 
Petty  vexations  applied  to  such  a  constitution  of  mind  may  certainly  in  time 
wear  out  the  animal  machine,  but  still  they  are  not  cases  of  legal  relief; 
people  must  relieve  themselves  as  well  as  they  can  by  prudent  resistance — 
by  calling  in  the  succours  of  religion,  and  the  consolation  of  friends;  but 
the  aid  of  courts  is  not  to  be  resorted  to  in  such  cases  with  any  effect." 
Evans  vs.  Evans,  1  Hagg.  Rep.  -36,  37,  38,  39,  40. 

"  Marriage  is  the  most  solemn  engagement  which  one  human  being  cart 
contract  with  another.     It  is  a  contract  formed  with  a  view  not  only  to  the 
benefit  of  the  parties  themselves,  but  to  the  benefit  of  third  parties ;  to  the 
15 
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benefit  of  their  common  olfspring,  and  to  the  moral  order  of  civil  society. 
To  this  contract  is  superadded  the  sanctity  of  a  religious  vow.  Mr.  Evans 
must  be  told,  that  the  obligations  of  this  contract  are  not  to  be  relaxed  at 
the  pleasure  of  one  party  ;  I  may  go  further,  they  are  not  to  be  lightly  re- 
laxed even  at  the  pleasure  of  both  ;  for  if  two  persons  have  pledged  them- 
selves at  the  altar  of  God,  to  spend  their  lives  together  for  purposes  that 
reach  much  beyond  themselves,  it  is  a  doctrine  to  which  the  morality  of  the 
law  gives  no  countenance,  that  they  may,  by  private  contract,  dissolve  the 
bands  of  this  solemn  tie,  and  throw  then>selves  upon  society  in  the  undefin- 
ed and  dangerous  characters  of  a  wife  without  a  husband,  and  a  husband' 
without  a  wife.  There  are,  undoubtedly,  cases  for  which  a  separation  is 
provided  ;  but  it  must  be  lawfully  decreed  by  public  authority,  and  for  rea- 
sons which  the  public  v,  isdom  approves.  Mere  turbulence  of  temper,  pe- 
tulance of  manners,  infirmity  of  body  or  mind,  are  not  numbered  amongst 
those  causes :  when  they  occur,  their  effects  are  to  be  subdued  by  manage- 
ment, if  possible,  or  subm^itted  to  with  patience ;  for  the  engagement  was,- 
to  take  for  better,  for  worse;  and  painful  as  the  performance  of  this  duty 
may  be,  painful  as  it  certainly  is  in  many  instances,  which  exhibit  a  great 
deal  of  the  misery  that  clouds  l^^uman  life,  it  must  be  attempted  to  be  sweet- 
ened by  the  consciousness  of  its  being  a  duty,  and  a  duty  of  the  very  first 
•lass  and  importance."     Evans  vs.  Evans,  1  Hagg.  Rep.  119. 

"  I  can  never  make  desertion  a  ground  of  separation,  though,  in  conjunc- 
tion with  acts  of  cruelty,  it  frequently  is  ;  and  though  it  may  be  thought 
hard  to  send  a  wife  back  to  her  husband  who  has  given  her  such  a  proof  of 
alienated  affections,  yet  the  court  does  not  send  her  back  without  due  care 
for  her  reception  ;  for  the  monition  is,  not  only  that  he  shall  take  her  back, 
but  that  he  shall  treat  her  with  conjugal  kindness;  and  though  the  court  can- 
not interfere  in  the  minute  detail  of  family  life,  for  much  must  ever  be  left 
to  the  consciences  of  individuals,  yet  the  coart  will  see  its  monitions  so  far 
obeyed,  that  the  great  obligations  of  conjugal  duty  shall  be  complied  with." 
Evans  vs.  Evans,  1  Hagg.  Rep.  TiO. 

"  The  charges  brought  by  the  wife  against  the  husband,  consist  partly  of 
words  of  abuse  and  reproach,  and  partly  of  acts  of  a  harsh  and  oppressive 
nature.  Of  words  it  is  sufficient  to  say,  that  if  they  are  words  of  mere  pre- 
sent irritation,  however  reproachful,  they  will  not  enable  this  court  to  pro- 
nounce a  sentence  of  separation.  She  must  try  to  disarm  them  by  the  wea- 
pons of  civility  and  kindness,  and  if  they  fail,  (as  unfortunately  they  often 
will,)  the  law  of  this  country  requires  that  she  should  submit  to  the  misfor- 
tune, as  one  of  the  consequences  of  her  own  injudicious  choice.  Passion- 
ate words  do  not,  according  to  the  vulgar  observation,  break  bones  ;  and  it 
is  better  that  they  should  be  borne  with,  than  that  domestic  society  should 
be  broken  up,  and  a  husband  and  a  wife  thrown  in  loose  characters  upon  the 
world.  Words  of  menace,  importing  the  actual  danger  of  bodily  harm,  will 
justify  the  interposition  of  the  court,  as  the  law  ought  not  to  wait  till  the  mis- 
chief is  actually  done.  But  the  most  innocent  and  deserving  woman  will 
sue  in  vain  for  its  interference  for  words  of  mere  insult,  however  galling : 
and  still  less  will  that  interference  be  given,  if  the  wife  has  taken  upon  her- 
self to  avenge  her  own  wrongs  of  that  kind,  and  to  maintain  a  contest  of 
retaliation."     Oliver  vs.  Oliver,   1  Hagg.  Rep.  364,  365. 

"  This  is  a  suit  instituted  by  the  husband  for  separation,  by  reason  of  cru- 
elty, and  harsh  and  violent  treatment,  alleged  against  the  wife.  The  ec- 
clesiastical court  is  in  general  averse  to  relax  in  any  degree  the  duties  of 
the  contract  of  marriage,  and  particularly  to  release  married  parties  from 
the  obligation  of  cohabiting  together.  It  will  not  do  so  for  mere  words  of 
abuse,  however  reproachful.  The  persons  of  both  parties,  however,  must 
be  protected  from  violence,  and  I  cannot  accede  to  what  has  been  said  in 
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argument,  that  the  court  should  wait  till  there  has  been  actual  violence  of 
such  a  nature  as  may  endanger  life".  It  is  not  to  pause  till  a  tragical  event 
has  taken  places-words  of  menace,  if  accompanied  with  probability  of  bod- 
ily violence,  will  be  sufficient.  It  may  be  enough  if  they  are  such  as  inflict 
indignity  and  threaten  pain.  It  will  be  the  duty  of  the  court  to  say,  that 
the  suffering  party  is  not  obliged  to  continue  in  cohabitation  under  such 
treatment."     Kirkman  vs.  Kirkman,  1  Hagg.  Rep.  409. 

"  The  law  does  not  require  that  ihere  should  be  many  acts.  The  court 
has  expressed  an  indisposition  to  interfere  on  account  of  one  slight  act,  par- 
ticularly between  persons  who  have  been  undei'long  cohabilation  ;  because 
if  only  one  instance  of  ill-treatment,  and  that  of  a  slight  kind,  occurs  in 
many  years,  it  may  be  hoped  and  presumed  that  it  will  not  be  repeated. 
But  it  is  only  on  this  supposition  that  the  court  forbears  to  interpose  its  pro- 
tection, even  in  the  case  of  a  single  act ;  because,  if  one  act  should  be  of 
that  description,  which  should  induce  the  court  to  think  that  it  is  likely  to 
occur  again,  and  to  occur  with  real  suffering,  there  is  no  rule  that  should 
restrain  it  from  considering  that  to  be  fully  sufficient  to  authorize  its  inter- 
ference^ It  is  not  necessary  that  the  conduct  of  the  wife  should  be  entire- 
ly without  blame.  For  the  reason  which  would  justify  the  imputation  of 
blame  to  the  wife,  will  not  justify  the  ferocity  of  the  husband."  Holden  vs, 
Holden,  1  Hagg.  Rep.  458,  459. 

"  The  court  is  not  in  the  habit  of  interfering  in  ordinary  domestic  quar- 
rels;  and  there  may  be  much  unhappiness  from  unkind  treatment,  or  vio- 
lent and  abusive  language,  in  which  parties  can  obtain  no  relief  in  this  form, 
but  must  be  left  to  correct  the  intemperance  of  which  they  complain,  by 
such  private  means  as  they  can  employ  for  the  purpose.  There  must  be 
something  which  renders  cohabitation  unsafe,  or  is  likely  to  be  attended 
with  injury  to  the  person  or  to  the  health  of  the  party,  in  order  to  sustain 
an  application  to  this  court.  Words  of  menace  may  partake  of  either  of 
these  characters  ;  they  may  be  merely  the  language  of  passion,  or  they  may 
be  the  expression  of  determined  malignity,  which,  if  they  are  likely  to  be 
carried  into  effect,  may  warrant  the  court  to  interpose  and  prevent  the  ac- 
tual mischief  which  is  thus  threatened.  Where  such  violence  of  language 
is  accompanied  with  blows,  it  is  a  more  aggravated  case,  and  the  mischief 
is  actually  inflicted."     Harris  vs.  Harris,  2  Hagg.  Rep.  148,  149. 

"  Suits  of  this  nature  are  usually  brought  by  the  wife,  as  the  more  infirm 
party,  though  they  may  be  also  brought  on  the  part  of  the  husband,  and  have 
been  so  brought,  with  effect,  in  cases  before  this  court.  AVhen  the  wife  is 
the  complainant,  presumptions  of  injury  may  be  derived  from  the  compara- 
tive weakness  of  her  constitution.  It  is  not,  however,  impossible  that  she 
may  have  been  the  aggressor,  and,  by  provocations,  have  brought  upon  her- 
self the  ill-treatment  complained  of;  when  that  appears,  she  is  not  entitled 
to  demand  relief  from  the  court;  it  is  the  consequence  of  her  own  conduct, 
and  she  has  the  remedy  in  her  own  hands,  by  an  alteration  of  her  conduct; 
and  if  the  law  was  not  backward  in  its  interferences  in  such  a  case,  it  would 
furnish  the  wife  with  a  very  short  course  to  a  sentence  of  separation,  if  she 
wished  it,  for  she  would  have  nothing  to  do  but  to  provoke  ill-treatment  by 
ill-behaviour.  I  do  not  mean,  by  this,  that  every  slight  failure  of  duty  on  the 
part  of  the  wife  is  to  be  visited  by  intemperate  violence  on  the  part  of  the 
husband.  The  correction  of  such  failings  must  be  softened,  by  a  due  recol- 
lection of  human  infirmity,  and  of  the  tender  relation  subsisting  between  such 
parties;  and  there  may  be  cases  of  that  kind,  provoked  by  the  wife,  but  un- 
duly visited  by  the  husband,  in  which  the  court  would  not  decline  to  inter- 
fere. But  if  the  conduct  of  the  wife  is  inconsistent  with  the  duties  of  that 
character,  and  provokes  the  just  indignation  of  the  husband,  and  causes 
danger  to  her  person,  she  must  seek  the  remedy  for  that  evil,  so  pro.voked, 
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in  the  change  of  her  own  manners.  There  is  reason  to  hope  that  such 
a  remedy  would  not  be  ineffectual,  but  should  it  prove  otherwise,  it  may 
then  be  the  proper  opportunity  for  application  to  the  powers  of  the  court." 
Waring  vs.   Waring,  2  Hagg,  Rep.  154,  155.     2  Phil.  Ec.  C.  132,  S.  C. 

"  To  entertain  personal  scuflles  with  a  woman  and  a  wife,  is  a  cruel  ne- 
cessity;  but  a  man  may  protect  and  defend  his  own  life  and  liberty.  It  is 
a  difficult  task  to  return  blows,  let  them  come  from  whom  they  may,  with 
words  only.  Force  may  be  opposed,  but  in  some  cases  must  be  opposed 
by  force  ;  but  supposing  that  soine  portion  of  blame  is  imputable  to  the  hus- 
band, there  is  enough  to  warrant  the  court  to  pronounce  that  a  wife  who  is 
guilty  of  such  conduct  is  not  entitled  to  complain."  Waring  vs.  Waring, 
2  Hagg.  Rep.  168. —  Chittij. 

The  law  of  New  York  authorizes  a  divorce  a  mensa  et  thoro  for  adultery 
or  cruel  treatment,  to  which  our  act  has  added  "just  cause  of  bodily  fear," 
in  the  enumeration  of  the  grounds  upon  which  divorces  may  be  granted. 
Under  the  phraseology  of  the  New  York  law,  it  has  been  decided,  that  the 
husband  cannot  sustain  a  bill  for  a  divorce  on  the  ground  of  cruel  treatment, 
nor  for  det^crtion,  nor  improper  conduct ;  the  terms  of  the  statute  embracing 
only  the  case  of  the  wife,  and  the  common  law  having  given  the  husband 
sufficient  power  over  her  to  protect  himself  from  such  conduct.  4  John. 
C.  402.  It  would  seem,  however^  to  have  been  otherwise  in  England,  where 
we  are  told,  that  suits  of  this  nature  have  been  brought  with  effect  by  the 
husbandj  though  most  frequently  by  the  wife  as  the  most  infirm  party.  1 
Hagg.  409.  2  Hagg.  154,  155.  The  language  of  our  act,  too,  is  sufficient- 
ly broad  to  authorize  relief  to  the  husband  ;  and  though  doubtless  it  would 
require  a  strong  case,  yet  there  seems  no  reason  why  he  should  be  deprived 
of  the  right  of  release  from  the  society  of  a  wife  who  may  be  a  fiend  in  hu- 
man shape.  Moreover,  as  the  husband  is  entitled  to  demand  security  of  the 
peace  against  the  wife,  (1  B.  C.  445,)  there  seems  no  less  reason  for  his 
having  a  right  to  a  divorce,  if  his  life  or  his  person  are  endangered  by  his 
wife. 

What  constitutes  cruelty  and  just  cause  of  bodily  fear,  must  in  the  nature 
of  the  thing  always  depend  much  upon  the  circumstances  of  the  case.  The 
general  principles  which  govern  the  subject  are  given  in  detail  in  the  deci- 
sions of  Sir  William  Scott,  and  are  followed  by  Chancellor  Kent.  4  John. 
C.  189,  &c.  See  also  Pothier,  509.  A  single  insulated  act  does  not  seem 
to  be  a  sufficient  ground  of  separation ;  but  though  mere  petulance  and 
rudeness  and  sallies  of  passion  might  not  justify  a  divorce,  yet  a  series  of 
acts  of  personal  violence,  or  danger  of  life,  limb,  or  health,  leaves  no 
doiabt  of  the  propriety  of  the  exercise  of  this  salutary  jurisdiction.  But  sa- 
lutary as  it  is  iii  extreme  cases,  yet  are  these  qualified  divorces  of  such  dan- 
gerous tendency,  that  the  greatest  circumspection  and  prudence  ought  ever 
to  regulate  its  exercise.  See  2  Kent,  35.  Hence,  if  the  wife's  conduct  has 
been  licentious,  (1  John.  C.  604,)  or  if  it  be  inconsistent  with  the  dutie?  of 
that  character,  and  provokes  the  just  indignation  of  the  husband,  she  must 
seek  the  remedy  first  in  the  change  of  her  own  manners,  and  will  not  re- 
ceive the  countenance  and  protection  of  the  court.     2  Hagg.  154,  155. 

As  to  adultery,  it  has  been  decided,  that  subsequent  cohabitation  with  the 
wife,  with  knowledge  of  her  guilt,  and  long  acquiescence  by  the  husband 
without  any  disability  on  his  part  to  sue,  would  bar  his  claim  to  a  divorce. 
n  Vez.  532.  2  Kent's  Com.  106,  84,  85.  And  though  the  adultery  be 
proved,  it  has  been  said  not  to  be  a  matter  of  course  to  grant  a  divorce  for 
that  cause,  the  court  seeming  to  think  it  a  matter  of  discretion,  depending 
in  a  measure,  I  presuine,  on  the  husband's  own  conduct  in  the  same  regard. 
1  John.  C.  108,  389,  488.     2- Kent,  81. 
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Pending  a  bill  for  a  divorce,  alimony  will  be  allowed  to  the  wife,  as  also 
the  means  of  prosecuting  her  suit;  and,  under  circumstances,  she  has  been 
permitted  to  have  the  custody  of  the  children  of  the  marriage  to  the  exclu- 
sion of  the  husband.  2  John.  C.  C.  224.  4  John.  C.  C.  187.  If  the  hus- 
band is  about  to  abscond,  a  ne  exeat  may  be  granted  to  the  wife.  1  John. 
C.  C.  364. 

In  cases  of  alimony,  one-third  or  one-fourth  of  the  husband's  revenues 
of  his  real  estate,  seems  to  be  the  rate  of  allowance,  but  it  is  in  the  discre- 
tion of  the  court  to  vary  it  from  time  to  time,  according  to  the  circum- 
stances of  the  parties.  See  4  John.  C.  C.  197.  I  John.  C.  C.  GO.  Where 
the  husband's  property  consists  only  of  personalty,  although  it  is  not,  in- 
deed, so  much  under  the  power  of  the  court  as  his  realty  would  be,  it  is  not 
distinctly  perceived  why  it  should  not  be  taken  into  the  estimate.  The 
right  to  alimony,  however,  does  not  give  a  right  to  any  specific  property  of 
the  husband.     4  Ran.  662. 

The  law  of  New  York  requires,  as  essential  to  the  jurisdiction  in  cases 
of  divorce,  that  the  marriage  should  have  taken  place  there,  or  that  both 
parties  should  be  bona  fide  inhabitants  of  the  state  at  the  time  of  the  adul- 
tery;   1  John.  C.  C.  204  ;   and   the  plaintiff  must  be  an   inhabitant  of  the 
state,  not  only  at  the  time  of  ihe  adultery,  but  also  of  bill  filed.     1  John. 
G.  C.  389.     There  is  no  subject,  on  which  it  is  more  important  that  the 
jurisdiction  and  the  mode  of  proceeding  should  be  well  guarded  and  clear- 
ly defined.     To  give  jurisdiction,  where  the  parties  (particularly  the  defend- 
ant) are  non-residents,  and  to  permit  a  decree  to  be  rendered  dissolving  the 
marriage,  upon  the  foundation  of  an  order  of  publication  inserted  in  some 
obscure  public  print,  would  be  pregnant  with  nJschief.     The  liberty  which 
is  allowed  to  absent  defendants  in  other  cases,  to  set  aside  decrees   thus 
rendered,  upon  appearing  within  seven  years,  would  be  illusory  in  cases  of 
divorce  a  vinculo  malrimonii,  where  it  might  often  happen   that  the  parties 
could  never  again  be  replaced  in  their  former  condition.     In   bills  of  this 
description,  therefore,  personal  service  of  process  would  seem  to  be  de- 
manded by  policy  and  justice,  though  it  does  not  seem  to  be  rendered  es- 
sential by  our  law.    For  although  it  is  provided  that  the  bill  shall  in  no  case 
be  taken  for  confessed  in  suits  for  divorces  a  vinculo,  but  the  court  is  requir- 
ed in  all  cases  to  proceed  upon  evidence,  yet  such  suits  are  (except  in  this 
single  respect)  directed  to  be  prosecuted  according  to  the  rules  of  j)roceed- 
ing  in  courts  of  chancery,  which  would  seem  to  imply  the  power  of  pro- 
ceeding by  order  of  publication  as  to  an  absent  party.     This  presumption 
is  strongly  fortified  by  the  concluding  clause  of  the  act  which  provides  that 
the  same  time  shall  be  allowed  to  absent  defendants  to  set  aside  a  decree 
for  a  divorce  as  is  allowed  in  other  cases.     With  respect  to   bills  for  di- 
vorce a  mensa  et  thoro.  the  provision  as  to  the  mode  of  proceeding  is  not 
even  limited  by  the  exception  above  mentioned  in  cases  of  bills  for  divorces 
a  vinculo  ;  so  that  it  would   seem  that  a  divorce  from  bed  and  board  may 
be  obtained,  in  Virginia,  upon  the  default  of  the  defendant,  and  without  evi- 
dence of  the  matters  set  forth  in  the  bill.     This  is  against  a  very  obvious 
policy,  since  divorces  may  thus  be  obtained  by  collusion  and  agreement  of 
the  parties. 

A  question  lately  arose  before  me,  in  a  case  at  Clarksburg,  as  to  the  va- 
lidity of  an  adjudication  in  Illinois,  divorcing  persons  married  in  Virginia, 
when  the  husband  never  had  been  a  resident  of  Illinois,  and  had  only  been 
proceeded  against  by  order  of  publication.  In  that  case,  I  decided  that 
such  an  adjudication  could  not  avail  to  dissolve  the  marriage,  so  as  to  di- 
vest the  husband's  rights  as  tenant  in  right  of  his  wife,  of  the  wife's  lands 
in  Virginia.  I  could  not  concede  the  power  of  a  court  in  Illinois,  to  dis- 
solve the  marriage  contract  entered  into  in  Virginia,  where  the  husband 
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still  continued  to  reside,  and  from  whence  the  wife  had  migrated  without 
his  consent.  I  could  not  acknowledge  the  right  of  the  second  husband  (to 
whom  she  united  herself  in  a  i'ew  days  after  the  decree  of  divorce)  to  eject 
the  first  husband  from  the  estates  of  his  wife,  which  he  held  under  the  prior 
marriage ;  and  I  dismissed  their  bill  accordingly.  In  these  opinions  I  have 
since  found  myself  sustained,  and  more  than  sustained,  by  the  opinions  of 
able  jurists.  For  it  is  not  only  laid  down  as  unquestionable,  that  all  judge- 
ments rendered  against  a  party  who  had  no  notice  of  the  proceeding  are 
null  and  void,  (2  Kent,  91,  citing  various  cases,)  and  that  a  divorce  in 
another  state,  obtained  by  the  husband  when  the  wife  was  not  a  resident, 
was  also  a  nullity,  because  the  court  had  no  jurisdiction  over  the  absent 
wife  ;  but  it  is  even  gravely  questioned,  whether,  if  a  divorce  be  procured  in 
another  State  by  parties  submitting  to  the  jurisdiction,  and  after  a  fair  in- 
vestigation of  the  merits,  the  decree  of  divorce  be  entitled  to  be  received  as 
valid  and  binding  upon  the  courts  of  the  state  where  the  marriage  took 
place,  notwithstanding,  if  the  law  of  such  latter  state  has  inhibited  divorces. 
2  Kent,  90,  &.c.  In  England  it  would  seem  that  all  foreign  divorces  are 
held  void.  Idem,  92,  93.  And  it  is  laid  down  in  general  terms,  that  a 
marriage  celebrated  according  to  the  law  of  the  place  where  the  parties 
were  domiciled,  cannot  be  dissolved  by  the  law  of  divorce  prevailing  in  anoth- 
er country.  Russel  &  Ryans,  C.  C.  237,  recognized  by  LordEldon,  1  Don. 
117,  cited  5  Barn  &  Cres.  438,  11.  C.  L.  R.  267.  This,  however,  is  obvi- 
ously  not  true  as  to  the  tribunals  of  the  country  where  the  divorce  is  de- 
clared, since  they  will  of  course  respect  the  authority  of  their  own  law. 

The  student  will  find  the  subject  discussed,  and  a  most  interesting  ac- 
count presented  by  Chancellor  Kent,  of  the  conflict  herein  between  the 
English  and  Scotch  adjudications.     Kent's  Com.  2  vol.  93,  &c. 

It  remains  to  observe,  that  in  bills  of  this  description,  no  respect  is  paid 
to  any  agreement  of  the  parties  that  there  shall  be  a  decree  for  a  divorce, 
4  John.  C.  502,  for  that  would  be  in  effect  to  divorce  themselves;  whereas 
it  is  the  policy  of  the  law,  that  the  marriage  contract  should  be  indissoluble 
except  for  certain  causes,  recognized  by  law  as  atFording  adequate  reason 
for  its  dissolution.  It  is  on  a  like  principle  that  the  law  of  New  York  re- 
quires a  trial  by  jury  on  the  report  of  a  commissioner  as  to  the  truth  of  the 
charges  made  in  the  plaintifFs  bill,  even  though  the  defendant  has  suffered 
it  to  be  taken  for  confessed  against  him. 

The  decree  in  divorces  a  mensa  et  thoro  is  either  for  a  limited  time  or  un^ 
til  reconciliation.     See  4  John.  ],  J 92. 

There  seems  to  have  been  in  the  adjudications,  both  of  the  English  courts 
.of  law  and  equity,  much  conflict  of  opinion  as  to  the  effect  and  validity  of 
articles  of  separation  entered  into  between  the  husband  and  wife,  and  as  to 
the  power  of  the  courts  to  enforce  them  against  the  will  of  either.  Respect 
seems  to  have  been  paid,  in  some  cases  at  law,  to  a  mutual  agreement  be- 
tween husband  and  wife,  to  live  separate  and  apart.  Thus  in  Lister's  case, 
(8  Mod.  22.  Strange,  478,)  upon  an  habeas  corpus,  the  court  refused  to 
deliver  back  the  wife  to  the  husband,  because  of  the  deed  of  separation 
which  had  been  executed  between  them.  The  case  of  the  King  vs.  Mead, 
(1  Burrow,  542,)  is  yet  more  explicit.  There  the  husband,  in  consideration 
of  a  great  sum  which  his  wife  gave  him  out  of  her  separate  estate,  consented 
■to  her  living  alone,  and  executed  articles  of  separation.  The  court  held 
this  to  be  a  formal  renunciation  of  the  husband's  marital  right  to  seize  her 
or  force  her  back  to  live  with  him,  and  declared  that  any  attempt  to  seize 
her  by  violence,  would  be  a  breach  of  the  peace  :  and  they  told  the  lady  she 
was  at  full  liberty  to  go  where  and  to  ivhom  she  pleased.  So  in  Lord  Rod- 
ney vs.  Chambers, (2  East,  283,)  a  covenant  by  a  husband  to  pay  to  trus- 
tees a  certain  annual  sum  by  way  of  maintenance  of  his  wife  in  case  of 
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their  future  separation  with  the  consent  of  the  trustees,  was  declared  valid 
in  law.  The  intervention  of  trustees  in  this  case  seems,  indeed,  to  be  a  very 
important  consideration,  and  has  been  so  deemed,  as  we  shall  find  even  in 
a  court  of  equity.  VVhether  the  agreement  between  the  husband  and  wife 
shall  be  binding  upon  them  or  not,  it  would  appear,  at  first  view  at  least,  not 
unreasonable,  that,  in  a  court  of  law,  he  should  be  compelled  to  carry  into 
execution  his  contract  with  third  persons,  to  pay  for  the  maintenance  of  the 
wife  ;  since  they  may  in  consideration  thereof  have  been  induced  to  support 
her.  Moreover,  as  such  contracts  with  trustees  contain  covenants  by  them 
to  indemnify  the  husband  against  the  debts  of  the  wife,  it  would  !?eem  but 
just  that  they  should  have  remedy  upon  his  covenants  also  ;  unless,  indeed, 
the  whole  contract  is  to  be  considered  as  against  the  policy  of  the  law,  and 
therefore  void.  Lord  Eldon  has  said,  that  if  the  matter  were  res  Integra  he 
would  not  permit  such  a  covenant  (with  trustees)  to  be  the  subject  of  an  ac- 
tion; but  so  far  as  respects  these  covenants  he  yields  to  what  he  considers 
the  settled  law  in  their  favour.     11  Vez.  537. 

In  Weedon  vs.  Timbrell,  5  T.  R.,  it  was  further  determined  (though  not 
with  reference  to  the  notion  of  the  validity  of  articles  of  separation)  that 
no  action  for  crim.  con.  can  be  brought  for  any  act  of  adultery  committed 
during  separation,  though  this  decision  seems  not  to  have  been  approved  in 
the  subsequent  case  of  Chambers  vs.  Caulfield.  6  East,  244.  Notwith- 
standing all  these  decisions,  however,  the  whole  notion  of  the  validity  of 
such  articles  is  strongly  contravened  in  the  case  of  Marshall  vs.  Rutter.  8 
T.  R.  545. 

In  equity  this  seems  to  have  been  indeed  vexUta  quastio.  In  Head  &- 
Head,  (1  Vez.  17,)  Lord  Hafdwicke  seems  to  have  gone  upon  the  admis- 
sion that  such  an  agreement  might  be  decreed.  In  Guth  vs.  Guth,  (3  Brown's 
Ch.  Rep.  614.)  the  master  of  the  rolls,  after  a  review  of  the  cases  which* 
had  gone  before,  decreed  a  specific  performance  of  articles  of  separation  at 
the  suit  of  the  wife,  though  the  husband  offered,  by  his  answer,  to  receive 
her  again.  This  case,  however,  seems  to  have  been  the  subject  of  much' 
subsequent  animadversion,  though  not  positively  overruled.  Thus,  in  Le- 
gard  vs.  Johnson,  (3  Vez.  361,)  the  Lord  Chancellor  declared  that  he  in- 
clined to  a  different  opinion,  though  the  case  did  not  require  an  express  de- 
cision upon  the  point ;  and  he  attributes  the  interference  of  the  court,  m 
those  cases  in  which  it  had  acted  upon  a  contract  of  separation,  to  the  fact  of 
a  third  party  intervening,  and  the  agreement  not  being  merely  between  hus- 
band and  wife, — or  to  the  circumstance  of  a  fortune  having  accrued  to  the 
wife  after  the  separation,  or  to  the  fact  that  the  property  was  trust  property, 
obtainable  only  in  a  court  of  equity.  In  Lord  and  Lady  St.  John,  (11  Vez. 
jr.)  the  subject  is  discussed  much  atlafge,  and  though  the  former  cases  were 
not  overruled,  (the  suit  having  been  compromised,)  yet  after  a  strong  argu- 
ment by  Sir  Samuel  Romilly,  the  court  went  fully  into  the  subject,  and  inti- 
mated very  clearly  an  opinion  that  such  articles  of  separation  are  not  to  be 
enforced  in  equity,  except  where  there  are  trustees  intervening.  Lord  El- 
don, following  up  the  suggestions  of  the  counsel,  took  the  case  up  upon  prin- 
ciple ;  declared  it  to  be  the  great  principle  of  the  English  law,  that  the 
contract  of  marriage  should,  to  a  certain  extent,  be  indissoluble  even  by  the 
sentence  of  the  law,  with  the  design  that,  after  that  sacred  contract,  the  par- 
ties should  feel  it  to  be  their  mutual  interest  to  improve  their  tempers.  He 
states  the  known  law  to  be,  that  there  shall  be  no  separation  a  mensa  el 
thoro,  except  propter  stBvitiam  aut  adulterium ; — and  this  for  the  sake  of 
keeping  together  individual  families  constituting  the  great  family  of  the 
public.  He  pronounces  that  the  ecclesiastical  court  would  not  read  such 
deeds  of  separation,  but  unless  there  has  been  s(zmtiaaut  adulterium,  would 
not  only  refuse  to  separate,,  but  would  by  law  be  compelled  to  oblige  the 
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paJllies  by  sentence  to  reside  together.  He  takes  up  the  question  as  oiie  in- 
volving the  important  inquiry,  whether  parties  or  their  trustees  can  covenant 
that  they  shall  by  contract  bind  themselves  to  do  what  the  policy  of  the  law 
declares  shall  not  be  done ;  and  whether,  by  any  agreement  of  theirs,  they 
can  divest  themselves  of  the  sacred  duties  of  a  pareni,  and  the  other  obliga- 
tions arising  from  the  marriage  contract.  He  suggests,  also,  the  further  dif- 
ficulty arising  from  the  deed  of  separation  not  binding  the  wife  at  any  rate, 
and  its  being  therefore  impossible  to  enforce  it  against  the  husband,  because 
if  binding  at  all,  it  must  be  mutually  so:  and,  upon  the  whole,  his  opinion 
seems  clearly  to  have  been  against  the  validity  of  such  articles  of  separation. 
The  student  is  referred  to  the  case  at  large,  as  the  opinion  of  the  chancellor 
does  not  well  admit  of  abbreviation ;  as  also  to  8  T.  R.  545,  the  principles 
of  which  are  correspondent. 

In  these  cases  it  is  obvious  that  one  point  continually  recurring,  must  have 
been  the  willingness  of  the  husband  to  take  the  wife  back  :  since,  if  both  had 
continued  willing  to  live  separate,  no  application  to  enforce  the  articles 
would  have  been  necessary :  and  in  this  view  the  argument  is  yet  stronger 
against  the  validity  of  the  articles,  since  it  cannot  be  contended  that  the 
wife  would  be  bound  by  them  at  all, — and  it  is  against  a  general  principle 
that  one  party  should  be  bound  when  the  other  is  not. 

It  seems,  moreover,  to  have  been  generally  admitted,  that  whatever  may 
be  the  effect  of  articles  of  separation,  they  are  put  an  end  to  by  reconci- 
liation. 11  Vez.  537.  Fletcher  vs.  Fletcher,  3  Brown's  Ch.  Ca.  614,  in 
notes. 

III.  "Having  thus  shewn  how  marriages  may  be  made,  or  dissolved,  I 
come  now,  lastly,  to  speak  of  the  legal  consequences  of  such  making,  or 
dissolution. 

"  By  marriage,  the  husband  and  wife  are  one  person  in  law:  that  is,  the 
very  being  or  legal  existence  of  the  woman  is  suspended  during  the  mar- 
riage, or  at  least  is  incorporated  and  consolidated  into  that  of  the  husband  ; 
under  whose  wing,  protection,  and  cover,  she  performs  every  thing  ;  and  is 
therefore  called  in  our  law-french  a  feme-covert,  foemina  viro  co-operta ;  is 
said  to  be  covert-baron,  or  under  the  protection  and  influence  of  her  hus- 
band, her  baron,  or  lord  ;  and  her  condition  during  her  marriage  is  called 
lier  coverture.  Upon  this  principle,  of  an  union  of  person  in  husband  and 
wife,  depend  almost  all  the  legal  rights,  duties,  and  disabilities,  that  either 
of  them  acquire  by  the  marriage.  I  speak  not  at  present  of  the  rights  of 
property,  but  of  such  as  are  merely  joersona/.  For  this  reason,"  it  is  a  gene- 
ral principle  that  "a  man  cannot  grant  any  thing  to  his  wife,  or  enter  into 
covenant  with  her,  for  the  grant  would  be  to  suppose  her  separate  existence: 
and  to  covenant  with  her,  would  be  only  to  covenant  with  himself:  and 
therefore  it  is  also"  generally  true  that  all  compacts  made  between  husband 
and  wife,  when  single,  are  avoided  by  the  intermarriage.  Thus,  "  at  law,  if 
a  man  make  a  bond  or  contract  to  a  woman  before  marriage,  and  they  after- 
ward intermarry,  the  bond  or  contract  is  discharged.  Cro.  Car.  551.  I 
Lord  Ray.  515. 

"So  if  two  men  make  a  bond  or  contract  to  a  woman  or  e  contra,  and 
one  of  them  marries  with  her,  the  bond,  &c.  is  discharged.    Cro.  Car.  551. 

"  Though  not  if  it  be  intended  for  the  advantage  of  the  wife  during  the 
coverture,  as  that  she  shall  have  such  rents,  &,c.  at  her  disposal.  Ca.  Ch. 
21,  117. 

"  But  a  covenant  or  contract  by  a  man  with  a  woman  is  not  destroyed  by 
their  marriage,  where  the  act  to  be  performed  is  future,  to  be  done  after  the 
marriage  is  determined,  as  to  leave  his  wife  so  much  after  his  death.  Hut. 
17.  Hob.  216.  2  Cro.  571.  Cro.  Car.  376.  1  Ch.  Ca.  21.  1  Salk.  326. 
Palm.  99.     Carth.  512.     Com.  Dig.  B.  &  F.  D.    5  T.  Rep.  381.     So  the 
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marriage  does  not  defeat  a  breach  before.  Skin.  409.  And  though 
courts  of  equity  admit  a  debt  in  pra3senti,  or  which  might  arise  during  co- 
verture, to  be  extinguished  at  law  by  the  marriage,  upon  the  notion  that 
husband  and  wife  are  but  one  person  in  law,  and  cannot  sue  each  other ;  yet 
as  they  may  sue  each  other  in  equity,  a  bond  or  other  security,  though  void 
at  law,  shall  be  sustained  in  equity,  at  least  as  evidence  of  an  agreement. 
^2  P.  Wms.  24.3.  2Vern.  480,  ].  2  Atk.  97.  Prec.  Ch.  41.  Dick.  140. 
And  an  agreement  to  make  a  marriage  settlement  shall  be  decreed  in  equi- 
ty after  marriage,  though  it  was  to  be  made  before  the  marriage.  2  Vent. 
34-3.  So  an  agreement  to  permit  the  wife  to  dispose  of  so  much  money 
during  her  coverture.  Dub.  1.  Ver.  409.  And  if  a  wife  charge  her  estate 
with  payment  of  her  husband's  debts,  or  apply  her  separate  estate  to  such 
purpose,  and  it  does  not  appear  to  have  been  intended  by  her  as  a  gift  to 
her  husband,  equity  will  decree  the  husband's  assets  to  be  applied  in  exone- 
ration of  her  estate,  or  in  repayment  of  the  money  advanced.  2  Vern.  347, 
689.  1  Bro.  P.  C.  1.  2  Vern.  604.  1  P.  Wms.  264.  2  Atk.  384.  1 
Fonbl.  on  Eq.  102,  3.  Chitty." 

With  respect  to  contracts  between  husband  and  wife  subsequent  to  their 
marriage,  it  must  be  observed,  first,  that  although,  as  we  have  seen,  no  valid 
agreement  for  separation  can  be  made  between  husband  and  wife,  and  al- 
though at  law  no  contracts  between  them  after  marriage  in  relation  to  her 
property  are  valid,  Co.  Litt.  112,  a.  187,  b.,  yet  as  to  these  last  it  is  other- 
wise in  equity.  There,  although  it  was  once  doubted  whether  the  wife 
could  take  a  separate  estate  without  the  intervention  of  trustees,  (1  P. 
Wms.  126.  2  P.  Wms.  79.)  yet  it  is  now  held  that  even  that  is  not  neces- 
sary; as  where  lands  are  devised  to  a.  fane  for  her  separate  use,  without  an 
appointment  of  trustees,  the  husband  is  considered  trustee,  and  it  is  said 
there  is  no  difference  where  the  trust  is  created  by  act  of  the  party,  and 
where  by  act  of  law.  2  P.  Wms.  316.  3  Atk.  399.  So,  too,  gifts  from 
the  husband  to  the  wife  are  supported  in  equity,  if  not  prejudicial  to  credi- 
tors ;  3  P.  Wms.  .334,  339.  1  Vern.  245.  1  Atk.  270.  2  Vez.  666.  1 
Fon.  103  ;  and  contracts  between  them,  whe,ther  made  before  or  after  mar- 
riage, are  valid  as  between  themselves  and  those  claiming  under  them.  In- 
deed, even  a  verbal  promise  from  a  husband  to  a  wife  may  be  enforced,  as 
where  the  husband,  in  consideration  that  his  wife  joined  him  in  conveying 
away  her  own  property,  promised  to  settle  other  property  on  her  in  lieu 
thereof.     6  Mun.  1.     See  10  Vez.  1-39.     7  John.  C.  57.     6  John.  431. 

2.  But  to  render  a  marriage  settlement  before  marriage,  valid  against  cre- 
ditors of  the  grantor,  and  subsequent  purchasers  for  valuable  consideration 
without  notice,  it  must  be  recorded  according  to  the  directions  of  the  law. 
1  R.  C.  ch.  99,  §  2,  4.  As  to  settlements  after  marriage,*  they  also  are  re- 
quired to  be  recorded,  but  they  will  not  even  then  be  good  against  creditors 
where  they  are  merely  voluntary,  if  the  husband  be  greatly  indebted.  See 
1  Fon.  b.  1,  ch.  4,  §  12.  4  Mun.  251.  3  T.  R.  620,  in  notes.  The  doc- 
trines on  this  subject  will  more  properly  come  under  review  in  considering 
the  statute  of  frauds,  but  it  seems  material  here  to  advert  to  the  question, 
"  What  specification  of  personal  property  will  be  deemed  sufficient  to  pro- 
tect the  wife's  estate  from  her  husband's  creditors  ?"  In  Jarman  vs.  Wool- 
laton,  (3  T.  R.  618,)  it  was  decided  not  to  be  necessary  to  prevent  a  settle- 
ment from  being  considered  as  fraudulent,  that  there  should  be  an  annexed 
schedule  of  the  goods  assigned  ;  though  in  Cadogan  vs.  Kennet,  (Cow.  4-32,) 
Lord  Mansfield  mentioned  that  circumstance  as  important.  The  reason 
given  by  Lord  Kenyon  for  his  opinion  in  Jarman  vs.  Woollaton  is,  that 

*Thc  doctrine  of  post  nuptial  settlements  is  (liscii^sed  in  Blow  vs.  Maynar(l,2Leigli,  29.  The  ren- 
tals of  such  settlements  ot  a  prior  agreement  astlie  consideration  of  them,  is  evidence  against  all  who 
claim  under  the  settler,  or  the  settlement,  but  not  against  creditors  who  are  contesting  the  deed. 
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"the  schedule  conveys  no  information  to  the  rest  of  the  world,  and  if  ii 
were  annexed  to  the  settlement,  its  existence  would  only  be  known  to  the 
parties  interested  in  ii."  This  is  sCrictly  true  in  England  where  the  settle- 
ment is  not  recorded.  But  in  Virginia  it  would  seem  to  be  otherwise  :  fov 
the  wisdom  of  the  recording  acts  would  be  frustrated,  unless  there  was  some- 
thing on  the  face  of  the  deed  by  which  creditors  and  subsequent  purchasers 
might  reasonably  be  informed  what  was  the  property  conveyed.  Great  ex- 
actness probably  would  not  be  required,  but  a  convenient  certainty  would 
suffice.  This  point,  however,  has  never  yet  been  decided.  In  the  case  of. 
Eckols  vs.  Graham,  (I  Call,  494,)  the  court  in  speaking  of  the  clause  of  the 
statute  which  requires  the  nanwjs  of  slaves  to  be  endorsed  on  executions, 
consider  it  as  designed  to  prevent  purchasers  from  being  deceived,  and 
therefore  not  to  be  dispensed  with.  In  Gait,  &.c.  vs.  Carter,  (6  Mun.  245,) 
a  testator  gave  a  tract  of  land  in-  trust,  together  with  the  slaves  and  planta- 
tion uten'sils  thereon.  In  deliverijig  the  opinion  of  the  court,  Judge  Roane 
said  that  the  court  was  "  unwjllir^g  without  necessity  and  without  full  argu- 
ment on  both  sides,  and  deliberation,  to  decide  a  most  important  question 
occurring  in  the  case,  namely,  whether  the  omission  of  the  testator  to  de- 
scribe the  trust  negroes  by  name,  or  by  any  other  description  than  that  of 
being'  on  a  certain  tract  of  land,  is  such  a  circumstance  of  negligence  or 
omission  as  would,  in  favour  of  creditors,  subject  the  negroes  to  their  claims." 
He  adverts  to  the  obvious  fact,  that  such  a  vagire  description  is  well  calculat- 
ed to  enable  a  fradulent  donee  to  cover  more  property  than  is  actually  con- 
veyed under  the  description.  On  the  other  hand,  as  such  a  description  is 
"  very  usual,"  he  considers  it  "  questionable  whether  it  should  be  held  in- 
competent as  to  creditors  on  account  of  its  tendency  to  let  in  frauds."  It 
was,  therefore,  left  for  future  discussion  and  decision,  as  it  did  not,  from  the 
nature  of  that  case,  necessarily  arise. 

It  must  be  admitted  that  the  point  is  of  some  difficulty  :  it  is  also  of  much 
importance,  as  it  arises  in  all  trusts  of  personal  property,  for  the  payment 
of  debts.  The  difficulty  is  increased  when  we  enter  upon  the  consideration 
of  the  profits  or  increase,  or  the  exchange  or  sale  and  repurchase  of  other 
property  in  lieu  of  the  property  settled.  For  in  many  settlements,  as  of 
stock  in  trade,  (3  T.  R.  618.)  it  could  not  be  intended  that  the  property 
should  always  remain  in  the  same  state;  since  the  very  object  is,  that  the 
wife  should  sell  the  goods  and  purchase  others  to  make  a  profit  of  them. 
Cui  bono  then,  have  an  inrentory  .''  This  is  one  of  the  reasons  given  by  Bul- 
ler  for  dispensing  with  the  schedule.  3  T.  R.  62"2.  It  equally  applies  in 
Virginia,  where  there  are  recording  acts,  as  in  England,  where  the  laws  do 
not  generally  require  that  a  deed  shall  be  recorded  in  order  to  give  it  validi- 
ty.    The  point,  therefore,  must  be  considered  unsettled. 

3.  Where  a  marriage  settlement  is  valid  as  against  creditors,  not  only  the 
original  property  conveyed,  but  the  increase  and  profits  or  proceeds  thereof 
are  equally  protected,  where  they  can  be  clearly  identified.  This  seems  to 
be  the  natural  consequence  of  the  deed  of  settlement,  and  so  it  has  been  de- 
cided even  at  law.  3  T.  R.  6*20,  in  notes.  Part  of  the  property  protected 
in  that  case,  was  bought  with  the  nroney  produced  by  the  sale  of  part  of  the 
produce  of  the  property  which  was  settled.  See  Newland,  -373.  Much  dif- 
ficulty often  arises,  indeed,  in  identifying  the  property  conveyed  to  the  sepa- 
rate use  of  the  wife,  and  in  ascertaining  how  far  what  is  sought  to  be  pro- 
tected as  having  been  acquired  with  the  trust  funds,  was  really  so.  Where 
the  facts  are  undoubted,  the  principle  above  stated  cannot  be  controverted: 
but  it  would  seem  that  where  the  husband's  funds  or  his  industry  becomes 
mingled  with  the  separate  property,  the  wife  may  lose  all.  As  in  the  case 
of  .Tarman  vs.  Woullaton  above,  it  was  decided  that  where  a  woman  before 
mn.rringe  conveyed  her  slock  in  trade  to  trustcef  to  enable  her  to  carry  on  the 
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business  separately  and  in  trust  for  lior  separate  use,  //  the  husband  does 
not  intermeddle  and  there  be  no  fraud,  the  effects,  though  fluctuating,  are 
not  liable  to  his  debts.  But  it  appearing  that  the  husband  paid  the  rent  of 
the  house  where  the  business  was  carried  on,  and  had  been  at  the  expense 
of  fitting  up  the  shop,  the  goods  were  not  considered  as  protected  from  the 
husband's  debts. 

4.  Though  a  conveyance  of  a  separate  estate  to  the  use  of  a  woman  be 
duly  made,  yet  it  may  be  void  where  it  is  a  fraud  on  the  marital  rights  of  the 
husband  :  for  as  the  burdens  imposed  by  law  on  the  husband  are  considera- 
ble, since  he  is  liable  to  the  debts  of  the  woman  he  marries  if  recovered  dur- 
ing the  coverture,  and  is  bound  to  maintain  her  after  marriage,  so  he  is  en- 
titled to  expect  that  she  will  not  defraud  him  of  the  property  with  which  the 
law  would  invest  him.  If,  therefore,  during  a  treaty  of  marriage,  the  wo- 
man, without  the  knowledge  of  the  intended  husband,  makes  a  voluntary 
conveyance  of  her  property,  and  the  husband  marries  in  confidence  of  his 
marital  rights  in  it,  the  conveyance  will  be  deemed  fiaudulent  and  void  ;  2 
Ch.  Rep.  4*2,  cited  Newland,  4*24;  and  this,  though  there  was  a  power  of 
disposition  in  favour  of  her  daughter  by  a  former  marriage,  which  she  had 
accordingly  executed ;  for  though  the  end  was  meritorious,  the  means  were 
fraudulent.  But  where  a  widow,  before  a  treaty  for  a  second  marriage  en- 
tered into  by  her,  assigned  over  her  property  as  a  provision  for  her  first  hus- 
band's children,  and  married  ;  this  was  not  considered  in  fraud  of  the  marital 
rights;  for  it  is  a  reasonable  thing  for  a  woman,  while  it  is  in  her  power,  to 
raake  a  provision  for  her  first  husband's  children.  See  2  Brown's  C.  C. 
350.  1  Vern.  408.  2  P.  Wras.  357.  1  Atk.  265.  The  decisions  have 
not  been  uniform  as  to  the  validity  of  such  a  settlement  to  the  separate  use 
of  the  wife.  See  2  Vern.  17.  2  P.  Wms.  532,  where  the  opinion  of  the 
court  was  against  it,  and  2  Brown's  C.  C  350,  where  the  settlement  was 
supported  ;  Mr.  BuUer,  who  sat  for  Lord  Thurlow,  declaring  that  a  man  who 
marries  without  a  treaty,  must  be  content  to  take  the  wife  as  he  finds  her ;  a 
remark  which  is  not,  I  presume,  however,  to  be  understood  as  overthrowing 
the  general  principle,  that  deeds  in  fraud  of  the  marital  rights  are  void.  If 
indeed,  in  such  a  case,  the  woman  represents  to  her  intended  husband,  that 
the  property  was  so  situated  as  that  his  marital  rights  would  attach,  and  he 
marries  thereupon,  the  court  would  compel  her  trustees  to  convey  to  him  ; 
and  this,  even  though  the  property  had  been  conveyed  by  another  person  to 
her  separate  use.  I  Vez.  jr.  27,  28.  In  this  case  Lord  Thurlow  states,  with 
much  force,  the  general  principles  of  the  law  of  this  matter. 

I  may  add  to  this  branch  of  the  subject,  that  if  a  woman,  during  a  treaty 
of,  and  shortly  previous  to  marriage,  enters  into  a  mere  voluntary  bond,  (as 
to  a  brother,)  to  which  the  husband  is  not  privy,  it  will  be  considered  as 
fraudulent  as  against  him.  Otherwise,  if  given  for  value  received.  2  Chan. 
Reports,  41.     2  Vez.  264. 

5.  The  power  of  a  wife  over  her  separate  estate,  comes  next  under  con- 
sideration. And  here  it  is  clear,  that  wherever,  by  marriage  settlement,  a 
wife  has  a  separate  estate  in  personal  property,  she  may  dispose  of  it  by  any 
act  in  her  life,  or  by  will,  although  there  is  no  provision  as  to  the  manner  of 
disposing  of  it.  1  Mad.  371.  3  Ran.  381.*  And  unless  the  joining  of 
trustees  is  expressly  made  necessary,  there  is  no  occasion  for  that ;  I  Vez. 
617  ;  for,  says  Lord  Thurlow,  if  a  feme  covert  sees  what  she  is  about,  the 
court  allows  of  lier  alienation  of  her  separate  property  :  3  Brown's  C.  C.  340: 
and  this  though  no  power  of  appointment  is  reserved  to  her.  3  Brown's 
C.  C.  8.  1  Vez.  jr.  46.  9  Vez.  520.  In  one  case,  indeed,  (5  Vez.  692,) 
it  seemed  to  have  been  thought  otherwise;  but  the  late  decisions  above  cited, 


•  She  has 
real  estate 


as  a  right  to  dispose  of  all  her  separate  pergonal  estate,  and  of  X\\e  profits  of  her  scparale 
,  as  if  she  were  sole,  unless  restrained  by  the  provisions  ot  the  settlement.    ^  Leigh,  J8J. 
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appear  to  have  settled  the  principle.     If,  liowever,  the  contrary  intention 
may  be  implied,  as  where  it  was  for  support  and  maintenance  of  the  wife, 
and  there  was  likewise  a  covenant  by  the  trustee  to  indemnify  the  husband 
against  the  wife's  debts,  her  right  of  alienation  would  be  restricted.  3  Vez. 
439.    See  also  9  Vez.  521.   So,  too,  where  the  instrument  giving  or  settling 
the  estate,  prescribes  a  particuhir  manner  of  disposition,  vi  feme  covert  can- 
not even  charge  the  estate  unless  in  the  manner  prescribed.     9  Vez.  497. 
14  Vez.  546.     With  this  restriction  she  may  convey  away  her  separate  es- 
tate ; — her  life  interest  in  land  ;  J  1  Vez.  232; — 2  Vez.  jr.  668  ; — or  in  stock. 
1  Vez.  193,  518.     14  Vez.  547.     Nor  is  the  assent  of  her  trustees  impor- 
tant, if  it  be  not  expressly  required  by  the  deed.     The  courts,  indeed,  are 
indisposed  to  the  locking  up  ot  property,  which  would  ensue  if  the  separate 
estates  oi  femes  covert  could  not  be  disposed  of.  Hence  the  wife  may  grant 
an  annuity  out  of  her  separate  property,  or  enter  into  a  note,  bond,  contract, 
or  agreement,  as  if  so/e,  binding  that  estate  ;  2  Atk.  69.     14  Vez.  542.     2 
Vez.  193.     2  P.  Wms.  144.     1  Vez.  jr.  513.     4  Brown's  C.  C.  19.  S.  C; 
and  a  court  of  equity  will  decree  a  satisfaction  out  of  it  accordingly.     17 
Vez.  365.     But  it  will  make  no  personal  decree  against  her,  (1  Brown's  C. 
C.  21,)  except  where  her  husband  is  out  of  the  realm,  and  she  is  sued  upon 
her  note  to  pay  his  debt,  in  which  case  she  may  be  attached.     Prec.  Ch. 
328,  cited  Newland,  30.     K  feme  covert  may  also  make  a  contract  respect- 
ing her  separate  estate,  of  which  her  husband  and  herself  may  enjoy  the 
benefit.     4  Brown's  C.  C.   19.    1  Vez.  jr.  513.  S.  C.    2  Atk.  69,  380.     Or 
she  may  bind  herself  in  an  obligation  to  pay  his  debt.     And  in  some  cases 
an  instrument  (as  a  bond)  amounting  only  to  a  personal  demand,  and  not 
referring  to  the  separate  estate,  has  been  considered  as  intending  to  charge 
the  property.     2  Atk.  69-     2  P.  Wms.  144,  and  see  2  Vez.  190,  and   1 
Brown's  C.  C.  16.    And  though  this  is  in  opposition  to  other  cases,  (2  Atk. 
379,  which,  however,  was  the  case  of  a  mere  parol  promise,  and  2  Vez.  jr. 
142,  150,)  and  though  it  is  true,  that  where  the  presumption  of  intention  to 
charge  the  separate  estate  fails,  equity  will  not  subject  it,  (9  Vez.  486,)  yet 
surely  the  presumption  is  almost  irresistible,  that  a  married  woman's  bond 
for  her  husband  would  nof  be  given  or  received,  except  with  the  direct  object 
of  subjecting  her  separate  property.     In    speaking  of  the  liability  of  the 
separate  property,  it  is  material  to  add  that  it  has  been  decided  that  it  may 
be  applied  to  the  discharge  of  a  bond  given  before  marriage  by  the /erne.     1 
Brown's  C.  C.  18,  in  notes.     Perhaps  this  was  because  the  settlement  was 
fraudulent  as  to  that  creditor. 

'  To  the  disposition  or  incumbrance  of  the  wife's  separate  property,  her  ex- 
amination in  court  is  not  necessary,  unless  it  be  required  by  the  terms  of  the 
power  vested  in  her.  But  where  she  is  parting  with  an  equity,  it  is  other- 
wise. 13  Vez.  jr.  192,  and  see  1  Brown's  C.  C.  518.  Nor  can  she,  by  an 
examination  in  court,  exercise  any  greater  or  other  power  over  her  settled 
property,  than  is  reserved  to  her  by  the  settlement.  10  Vez.  jr.  585.  For 
in  those  cases  where  an  examination  of  the  wife  in  court  is  necessary,  the 
property  does  not  pass  by  force  of  the  examination,  or  the  intervention  of  the 
court,  "  but  the  equity  is  only  put  out  of  the  way  by  the  wife's  consent,  and 
the  court  thereupon  makes  its  decree."     1  Mad.  380. 

With  respect  to  the  wife's  real  estate  settled  as  a  separate  property  on 
her,  we  must  distinguish  again  between  settlements  made  before  and  after 
marriage.*  Where  it  is  made  before  marriage,  no  fine  is  necessary  to  vest  in 
the  wife  a  complete  authority  under  a  power  of  appointment  to  dispose  of 
or  incumber  the  separate  property  ;  but  if  after  marriage,  it  must  be  by  fine 
(in  England, — and  in  Virginia  by  deed  duly  recorded — the  wife  having  first 
been  privily  examined  according  to  law;)  2  Vez.  191.   6  Brown's  Par.  Ca. 

*  See  note  on  the  last  page. 


CHAP. 


9.]  SEPARATE  ESTATE.  115 


156.     Powell,  67 ;  and   m  either  case  the  original  conveyance,  it  seems, 
must  be  by  way  of  trust  or  power  created  over  an  use  : — as  for  the  separate 
use  of  the  wife  for  life,  with  power  of  appointment  by  deed  or  writing  in  na- 
ture of  a  will,  and  in  default  thereof,  for  her  heirs.     Here,  by  the  execution 
of  the  power  of  appointment,  the  heir  at  law  will  be  barred  and  remediless. 
And  it  seems  that  an  agreement  before  marriage,  that  estates  which  the  wife 
had  expectations  of  receiving  as  an  accession  to  her  fortune  from  some  of 
her  relations,  should  enure  to  her  separate  use,  and  be  subject  to  her  dispo- 
sal by  deed  or  will,  &c.,  is  good,  and  may  be  carried  into  effect  as  against 
her  heirs,   by  execution  of  the  power  of  appointment  without   a  fine;  6 
Brown's  Par.  Ca.  156,  cited  Powell  on  Contracts,  67 ;  so  that  Lord  Hard- 
wick's  doubts  on  this  subject  in  the  case  from  2  Vez.  seem  to  be  overruled. 
See  3  Ran.  373,  &c.     As  to  the  power  of  the  wife  over  her  separate  real  es- 
tate, I  think  that  though  there  be  no  power  of  appointment  or  mode  of 
alienation  prescribed,  the  weight  of  authority  is  yet  in  favour  of  her  right 
of  disposition  by  the  same  mode  in  which  she  may  dispose  of  her  other 
real  estate,  to  wit:  by  fine  in  England,  and  by  deed  with  privy  examination 
here.     See  11  Vez.  209.     Hovenden's  Sup.  49.     8  Vez.  182.     Chancellor 
Kent  admits  her  power  where  the  instrument  is  silent.  3  John  C.  113.  She 
can  never  dispose  of  realty  by  will  without  express  power.     3  Ran.  373. 

In  the  execution  of  the  power  of  appointment,  it  is  generally  a  rule  that 
it  should  be  strictly  pursued.  And  though,  it  is  a  notion  of  the  law,  that  a 
wife  cannot  make  a  will,  yet  she  can  dispose  of  her  separate  estate  in  per- 
sonal property,  by  instrument,  in  the  nature  of  a  last  will  and  testament, 
and  it  must  be  expounded  as  a  will.  2  Atk.  48.  Moreover,  if  no  executor 
be  appointed,  the  court  will  grant  administration  to  the  hmband  with  the 
testamentary  paper  annexed,  (3  Atk.  160,)  and  he  thus  becomes  in  effect 
the  owner  of  the  property  subject  to  the  debts  of  the  wife,  and  the  testa- 
mentary disposition.  If  there  be  no  power  of  appointment,  or  if  such  pow- 
er be  given,  but  be  not  executed,  and  the  wife  dies  without  exercising  her 
right  of  alienation,  the  husband's  marital  rights  are  reanimated  upon  the 
death  of  the  wife.     7  John.  C.  245,  247. 

Where  real  estate  is  settled  with  power  of  appointment  by  instrument  in 
the  nature  of  a  last  will,  although  the  appointment  is  not  in  truth  a  will,  and 
only  something  like  a  will,  as  Mr.  Blackstone  says,  (vol.  2,  498,)  yet  it  has 
the  effect  and  consequence  of  a  will  to  four  intents — 1.  The  words  are  to 
have  the  like  construction  as  in  a  proper  will.  2.  It  is  ambulatory  until  the 
testatrix's  death,  and,  therefore,  though  the  party  takes  under  the  power,  he 
must  survive  the  testatrix,  or  he  cannot  take.  3.  He  takes,  not  from  the 
time  of  the  execution  of  the  power,  but  only  from  the  time  of  the  death  of 
the  testatrix,  which  is  the  consummation  of  the  act.  4.  The  instrument  is 
revocable  like  a  will.     3  John.  C.  536. 

It  must  be  added  here,  that  where  a.  feme  covert  sells  and  agrees  to  convey 
her  separate  estate,  she  will  be  bound  to  specific  performance,  unless  there 
be  proof  of  fraud,  or  undue  influence  on  the  part  of  her  husband.  1  Vez. 
163.  3  Br.  Ch.  340.  But  transactions  with  her  husband  will  always  be 
examined  with  the  nicest  scrutiny.     2  Vez.  jr.  488.     1  Mad.  377. 

Before  we  quit  this  subject,  it  is  proper  to  remark,  that  where  property  is 
conveyed  to  the  sole  and  separate  use  of  the  feme,  the  husband's  marital 
•  rights  are  excluded,  and  he  can  neither  charge,  incumber,  nor  intermeddle 
with  it.  It  cannot  be  taken  for  his  debts,  nor  is  it  subject  to  his  controul. 
But  where  a  gift  of  personalty  to  the  wife  does  not  expressly  create  a  sepa- 
rate estate,  it  is,  in  equity,  as  well  as  at  law,  a  gift  to  the  husband,  who  be- 
ing bound  to  maintain  her,  is  entitled  to  her  property.  In  like  manner, 
though  the  husband  cannot  dispose  of  his  wife's  real  estate,  yet,  unless  it  be 
properly  settled  upon  her,  he  is  entitled  to  the  enjoyment  and  controul  of  it 
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during  her  life  in  lier  right,  and  after  licr  death,  if  she  had  seizin  and  issue, 
lie  is  further  entitled  during  his  own  life  to  a  tenancy  by  the  curtesy.  It  is 
therefore  important  to  ascertain  in  what  manner  gifts  or  settlements  should 
be  made  in  order  to  protect  the  property  of  the  wife  from  the  marital  rights 
of  tlie  husband. 

A  gift  or  conveyance  in  trust'for  the  sole  and  separate  use.  of  the  wife,  or 
even  for  her  sole  use,  (1  Mad.  Rep.  yH)7,)  is  an  adequate  declaration  of  the 
intention  that  the  property  shall  be  protected  from  the  husband  ;  but  the 
mere  intervention  of  trustees  or  a  gilt  of  them  for  the  use  of  the  wife,  (4 
Mad.  411,)  or  even  "for  her  ow7i  use,"  is  not  so  considered.  Yet  a  legacy 
"to  be  at  her  own  disposal,"  or  "to  be  paid  into  the  proper  hands  of  a 
married  woman,"  creates  a  trust  for  her  separate  use.  Technical  words  in- 
deed are  not  necessary,  but  the  intention  of  the  giver  must  be  clearly  mani- 
fested ;  and  in  a  will,  all  the  circumstances  of  the  transaction  are  resorted  to 
for  the  discovery  of  this  intention,  as  was  done  in  West  vs.  West,  3  Ran. 
373.  See  also  5  Vez.  517.  1  Mad.  377.  3  Bro.  381.  2  Cox,  414.  4 
Desau,  373. 

6.  Having  considered  the  wife's  power  to  bind  her  separate  estate,  and 
regarded  her  in  the  light  of  a  debtor  by  reason  of  her  undertakings  respect- 
ing it,  we  must  now  look  on  her  in  the  character  of  a  creditor.  Thus  where 
a  husband  after  marriage  voluntarily  allowed  his  wife  to  dispose  of  various 
small  articles  of  the  farm  to  her  separate  use,  out  of  which  she  saved  £100, 
which  she  lent  her  husband,  sho  was  allowed  to  come  in  as  a  creditor 
against  his  estate.  3  P.  Wms.  337,  338.  So  if  she  charge  her  estate  with 
payment  of  debts,  or  apply  it  to  that  purpose,  and  it  do  not  appear  to  be  in- 
tended as  a  gift,  equity  will  decree  the  assets  of  the  husband  to  be  applied 
in  exoneration  of  her  estate,  or  in  repayment  of  the  money.     2  Vern.  437. 

1  Br.  P.  C.  1.     3  Br.  Ch.  C.  201.     2  Vern.  604,  689.     1  P.  Wms.  264. 

2  Atk.  384.  But  though  the  wife  may  have  a  decree  against  the  husband 
in  respect  of  her  separate  estate,  ( I  Atk.  273,)  yet  if  she  do  not  demand  the 
produce  during  his  lifetime,  and  he  maintains  her,  an  account  of  such  sepa- 
rate estate  shall  not  be  carried  bevond  the  year.  3  John.  C.  77.  5  John. 
464.  3  Atk.  20.  2  Mun.  421.  2  P.  Wms.  82,  341.  3  P.  Wms.  355.  2 
Vez.  7,  190.  But  as  this  doctrine  proceeds  on  the  supposition  of  the  wife's 
consent,  if  she  does  in  his  lifetime  demand  an  account,  and  he  promises 
payment,  she  shall  be  admitted  to  come  in  as  a  creditor.  1  Aik.  269.  1 
Eq.  Ca.  Abr.  140,  pi.  7.  See  2  Vez.  jr.  716.  16  Vez.  jr.  126.  11  Vez. 
225.  4  Br.  Ch.  C.  326.  But  see  also  Parker  vs.  Brookes,  9  Vez.  588.  1 
Mad.  473.     1  Fon.  95. 

7.  The  husband's  right  to  his  wife's  fortune,  so  far  as  the  same  can  be 
recovered  at  law,  and  is  reduced  into  possession,  is  absolute  and  uncondi- 
tional. But  in  equity,  in  England,  (though  the  rule  has  not  yet  been  in 
practice  in  Virginia,  2  Call,  478.  1  Wash.  176.  1  Ran.  355,  372,  385,) 
it  is  otherwise  ;  for  where  the  assistance  of  a  court  of  equity  is  sought  by 
the  husband  to  recover  the  chattels,  or  choses  in  action  of  the  wife,  that  re- 
lief will  not  be  afforded  except  on  the  condition  of  his  making  a  suitable 
provision  for  her,  unless  the  wife  is  in  court,  and  consents  to  give  the  pro- 
perty to  him.  2  P.  Wms.  639.  3  P.  Wms.  12,  205.  2  Vez.  591.  3  Vez. 
jr.  469.  2  P.  Wms.  459.  3  Atk.  20,  40.  1  Vez.  538.  And  this  consent  is 
had  by  an  examination  apart  from  her  husband,  in  court,  or  if  she  be  abroad, 
by  commissioners,  and  upon  a  full  explanation  of  her  rights.  2  Br.  Ch.  C. 
663.  2  Vez.  60.  8  Vez.  164.  12  Vez.  178.  1  Anst.  98.  In  this  way 
she  may  waive  a  settlement;  2  Vez.  677.  3  Br,  Ch.  C.  195;  even  in  fa- 
vour of  an  insolvent  husband.  2  Atk.  67.  Sed  vide  2  Vez.  579.  But  she 
can  do  it  in  that  way  only.  4  Vez.  15,  18.  And  it  seems  from  some  ca- 
ses, that  the  court  has  not  only  refused  its  aid,  but  has  interfered  by  injunc- 
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tion  to  restrain  the  husband  from  proceeding  in  the  spiritual  court  for  tlic 
wife's  portion  of  the  personal  estate,  because  that  court  could  not  make  a 
provision  for  !.ier.  Prec.  Ch.  548.  2  Atk.  420.  Tothil,  114,  cited  1  Fon. 
89.  See  also  New.  122.  Yet  it  is  the  general  rule,  that  where  the  husband 
can  come  at  the  wife's  estate  without  the  aid  of  a  court  of  equity,  that  court 
cannot  interfere.  1  Vez.  539.  Thus  he  may  dispose,  not  only  of  a  legal 
estate  of  a  term,  but  also  of  a  trust  term,  without  making  a  settlement. 
2  Vern.  270.  See  New.  139.  So  if  the  wife's  debtor  pay  to  the  husband, 
(9  Vez.  100,  101.  3  Atk.  419,)  or  her  trustee  pays  rents  and  profits  of 
real  estate,  or  hands  over  personal  property  to  him,  the  wife  has  no  remedy, 
provided  it  be  before  bill  filed.  5  Vez.  743.  10  Vez.  90.  8  Vez.  206. 
4  Vez.  18.  The  husband,  too,  may  assign  his  wife's  bank  stock,  nor  can 
the  bank  prevent  it,  or  the  court  interfere.  9  Vez.  176.  3  Vez.  620.  The 
rio^ht  of  the  wife,  however,  to  a  provision,  is  also,  said  to  be  personal  to  her; 
for  although  it  is  the  constant  course  where  such  settlement  is  required, 
that  it  be  made  not  upon  the  wife  only,  but  upon  the  children  also,  (13  Vez. 
6,  7,)  yet  in  some  cases  it  has  been  decided,  that  if  she  die  in  the  lifetime 
of  her  husband,  though  she  leave  children,  he  is  entitled  to  her  personal 
property  without  making  any  provision  for  them.  Amb.  509  This  opin- 
ion has  not  uniformly  obtained,  and  though  the  contrary  is  not  directly  de- 
cided by  Sir  William  Grant,  (13  Vez.  6,  7,)  yet  that  able  judge  seems  strong- 
ly to  have  inclined  to  the  rights  of  the  children  against  the  husband.  See 
the  cases  3  Atk.  695.  Where  there  has  been  a  decree  directing  a  settle- 
ment on  the  wife  and  children,  and  she  does  nothing  to  waive  her  equity, 
(for  she  may  in  this  stage  waive  it  as  to  herself,  but  not  as  to  her  children, 
perhaps,  2  Vez.  672,)  and  she  dies  before  the  report,  the  children  are  enti- 
tled. 10  Vez.  84.     13  Vez.  1,  and  see  4  Vez.  19,  20. 

The  doctrines  here  laid  down  have  been  repeatedly  acted  on  in  New 
York.  2  John.  C.  206.  4  John.  C.  318.  5  John.  C.  464.  6  John.  C.  25, 
33,  178.  See  also  the  following  English  cases :  1  P.  Wms.  459.  3  Vez. 
506.  2  Atk.  417.  4  Vez.  15.  5  Vez.  517.  U  Vez.  12.  2  Vern.  494. 
Where  the  wife  lives  with  the  husband,  however,  and  he  maintains  her  and 
does  not  misbehave,  he  is  entitled  to  receive  the  interest  and  the  dividends 
on  the  portion  settled.  5  John.  464.  2  Vez.  sen.  560.  3  Atk.  20.  1 
Mad.  390.  If  the  wife's  rights  appear  in  the  record,  the  court  is  bound  to 
protect  them.     4  Ran.  397. 

But  notwithstanding  this  general  rule  of  equity  requiring  a  settlement 
from  the  husband  as  a  pre-requisite  to  its  aid  in  getting  at  his  wife's  fortune, 
yet  this  is  never  required  where  he  has  already  made  an  adequate  settlement 
upon  her,  for  then  he  is  considered  as  a  purchaser.  New.  142,  citing  Prec. 
Ch.  312.  1  Eq.  Ca.  69.  Gilb.  Rep.  70.— See  also  cases  Temp.  Talb. 
168.  3  Vez.  467.  2  Vern.  501.  In  the  last  case  the  presumption  from 
the  mere  fact  of  settlement,  that  it  was  agreed  by  the  parties  that  the  hus- 
band should  be  considered  as  purchaser  of  the  wife's  fortune,  is  the  basis  of 
the  decree.  But  this  opinion  seems  impugned  by  other  cases;  2  Vern.  68. 
Prec.  Ch.  63.  Amb.  693.  6  Vez.  385 ;  in  which  last  case  Lord  Eldon 
states,  that  according  to  the  modern  cases,  the  settlement  must  either  ex- 
press that  it  is  in  consideration  of  the  wife's  fortune,  or  must  as  plainly  im- 
port it  as  if  it  were  express.  Hence,  also,  the  husband  is  purchaser  under 
the  settlement  only  of  that  species  of  property  to  which  it  extends,  as  where 
her  present  fortune  is  mentioned,  her  future  fortune  is  not  comprehended. 
2  Vez.  675.  9  Vez,  87.  10  Vez.  578.  And  to  make  him  a  purchaser,  the 
settlement  must  have  been  made  before  marriage,  for  after  marriage  the 
wife  cannot  contract.  2  Atk.  444,  Lanov  vs.  Duke  of  Athol :  and  it  must 
be  adequate,  (2  Vern.  501.  Prec.  Ch.  63.  5  Vez.  737.  2  Atk.  447,)  and 
performed.     9  Vez.  87.     Prec.  Ch.  412.     1  Vez.  876. 
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It  is  next  material  to  observe  that  the  assignees  of  the  husband,  coming 
in  by  act  of  law  as  the  assignees  of  a  bankrupt  or  insolvent  debtor,  step  into 
the  shoes  of  the  husband,  and  are  compelled  to  make  a  provision  for  the 
wife  if  they  sue  in  equity  for  the  wife's  fortune.  1  P.  Wms.  382,  458,459, 
in  Mr.  Cox's  note.  And  it  seems  that  the  wife  would  be  relieved  against 
them  even  though  she  were  plaintift'.  10  Vez.  578.  5  Vez.  737.  But  a 
distinction  has  been  made  between  these  cases  and  an  assignment  in  deed 
made  by  the  husband  lor  valuable  consideration.  1  P.  Wms.  459,  in  Mr. 
Cox's  note.  Yet  this  has  been  made  vexala  quceslio;  for  though  it  is  deci- 
ded that  as  the  husband  may  assign  the  wife's  term,  so  he  may  assign  the 
trust  of  his  wifci's  term,  2  Atk.  208.  1  Vern.  7,  18,)  even  though  the  term 
had  by  a  former  husband  been  conveyed  to  trustees  for  the  wife's  separate 
use  ;  1  Vern.  270 ;  and  though  there  are  decisions  which  place  the  assign- 
ment by  contract  for  valuable  consideration,  o{  s.  particular  chose  in  action, 
or  a  specific  article  of  the  wife's  equitable  property  on  the  same  footing, 
(Prec.  Ch.  -335.  2  Atk.  206.)  yet  where  the  assignment  does  not  describe 
.any  particular  property,  but  is  in  general  terms,  including  the  aggregate  of 
many  particular  parts,  the  assignee  is  considered  subject  to  the  equity  to 
which  the  husband  would  have  been  liable.  2  Atk.  417.  1  P.  Wms.  459, 
Cox's  note.  4  Br.  Ch.  C.  139.  And  in  4  Vez.  19,  Lord  Alvanley  distinct- 
ly says,  that  the  case  of  the  trust  of  a  term  for  years,  of  land,  is  the  single 
exception  to  the  rule. 

But  what  is  the  effect  of  the  assignment  on  the  wife's  right  of  survivor- 
ship, if  the  husband  dies  before  the  chose  in  action  is  reduced  into  posses- 
sion ?  Here  it  is  admitted  that  assignees  of  a  bankrupt,  &c.,  coming  in  by 
act  of  law,  stand  only  in  the  husband's  shoes,  and  of  course  the  right  sur- 
vives to  the  wife,  (1  Atk.  280.  Saun.  Ed.  1  Br.  Ch.  C.  44.  1  Br.  Ch.  C. 
50,  note.  2  Dick.  492.  9  Vez.  87.  10  Vez.  578,)  though  there  seem  to 
have  been  some  decisions  the  other  way.  1  P.  Wms.  458.  3  Vez.  617. 
And  so  as  to  assignments  by  act  of  the  husband  ;  if  of  a  general  nature, 
the  assignee  stands  in  the  husband's  shoes,  and  the  right  survives  to  the  wife. 
But  an  assignment  of  a  particular  c^ose  in  action  for  valuable  consideration, 
is  a  complete  disposition  and  reducing  into  possession.  See  New.  136, 
137.  And  an  agreement  for  valuable  consideration  to  assign  the  wife's 
chose  m  action,  amounts  to  a  disposition,  and  prevails  against  the  wife  s  right 
of  survivorship.  9  Mod.  42.  6  Vez.  385.  But  a  voluntary  assignment 
will  not  prevail,  (2  Vern.  401.  2  Vez.  675.  Prec.  Ch.  419,)  except  of  a 
trust  term  for  years,  or  other  chattel  real,  (New.  139,)  though  a  different 
opinion  seems  in  one  case  to  have  been  held.  1  P.  Wms.  378.  And  it 
seems  a  husband  may  assign  a.  possibility  in  a  term  for  years,  ^9  Mod.  101,) 
or  a  contingent  legacy.     2  P.  Wms.  607,  and  see  1  Anst.  34. 

The  student  will  remark,  however,  that  as  assignments  of  bonds,  &c.  by 
the  husband,  amount  to  a  complete  disposition  of  them  in  Virginia,  they  do 
not  come  within  this  complicated  doctrine,  but  are  valid  against  the  wife. 
Yet  if  the  assignment  of  a  bond  passes  but  an  equitable  title,  it  may  admit 
of  question  how  far  the  assignment  of  the  husband  will  exclude  the  rights 
of  the  feme.     See  4  Ran.  266. 

The  construction  of  marriage  articles  will  more  probably  be  considered 
elsewhere. 

We  shall  now  return  to  the  rights  and  capacities  and  disabilities  of  a 
feme  covert  at  law.  Mr.  Blackstone  gives  the  following  summary :  "A  wo- 
man may  be  attorney  for  her  husband  ;  for  that  implies  no  separation  from, 
but  is  rather  a  representation  of,  her  lord.  And  a  husband  may  also  be- 
queath any  thing  to  his  wife  by  will ;  for  that  cannot  take  effect  till  the  co- 
verture is  determined  by  his  death.  The  husband  is  bound  to  provide  his 
wife  with  necessaries  by  law,  as  much  a?  himself;  and  if  she  contrants 
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debts  for  them,  he  is  obliged  to  pay  them  :  but,  for  any  thing  besides  ne- 
cessaries, he  is  not  chargeable.  Also  if  a  wife  elopes,  and  lives  with  anoth- 
er man,  the  husband  is  not  chargeable  even  for  necessaries :  at  least  if  the 
person  who  furnishes  them  is  sufficiently  apprized  of  her  elopement.  If 
the  wife  be  indebted  before  marriage,  the  husband  is  bound  afterwards  to 
pay  the  debt,  for  he  has  adopted  her  and  her  circumstances  together.  If 
the  wife  be  injured  in  her  person  or  property,  she  can  bring  no  action  for  re- 
dress without  her  husband's  concurrence,  and  in  his  name  as  well  as  her  own: 
neither  can  she  be  sued,  without  making  the  husband  a  defendant.  There 
is  indeed  one  case  where  the  wife  shall  sue  and  be  sued  as  a  feme  sole,  viz: 
where  the  husband  has  abjured  the  realm,  or  is  banished,  for  then  he  is  dead 
in  law ;  and,  the  husband  being  thus  disabled  to  sue  for  or  defend  the  wife, 
it  would  be  most  unreasonable  if  she  had  no  remedy,  or  could  make  no  de- 
fence at  all.  In  criminal  prosecutions,  it  is  true,  the  wife  may  be  indicted 
and  punished  separately,  for  the  union  is  only  a  civil  union." 

In  many  inferior  misdemeanors  the  law  holds  the  wife  responsible  for  her 
own  conduct.  For  instance,  if  she  receives  stolen  goods  of  her  own  sepa- 
rate act  without  the  privity  of  her  husband.  Hale  P.  C.  516.  A  feme  co- 
vert may  be  indicted  alone  for  a  riot,  (Dalt.  447,)  or  for  selling  gin  against 
the  statute  9  Geo.  II.  c.  23,  (Stra.  11'20,)  or  for  being  a  common  scold,  (6 
Mod.  Rep.  213,  239,)  for  assault  and  battery,  (Salk.  384,)  for  keeping  a 
gaming  house,  (10  Mod.  Rep.  335,)  for  slander  or  trespass,  (Roll.  Abr. 
251,)  for  keeping  a  bawdy  house,  without  the  concurrence  of  her  husband, 
(10  Mod.  Rep.  G3,)  and  though  she  has  obtained  his  consent  she  is  still 
punishable.  1  Haw.  P.  C.  c.  1.  s.  12.  Lord  Mansfield  says  "  a  feme  co- 
vert is  liable  to  be  prosecuted  for  crimes  committed  by  her  ;"  and  Mr.  Jus- 
tice Wiltnot,  in  the  same  case,  observed,  "  The  husband  is  not  liable  for  the 
criminal  conduct  of  his  wife."  See  Rex  v.  Taylor,  3  Bur.  1681.  Where 
a  wife,  by  her  husband's  order  and  procuration,  but  in  his  absence,  know- 
ingly uttered  a  forged  order  and  certificate  for  the  payment  of  prize  money, 
it  was  held,  that  the  presumption  of  coercion  at  the  time  of  uttering  did  not 
arise,  as  the  husband  was  absent  and  the  wife  was  properly  convicted.* 
Russell  &  R.  Cro.  C.  210.  Chitty. 

*  The  following  notes  of  Mr.  Chitty,  containing  a  summary  of  the  law  on  the  subjects  touched  by 
Mr.  Blackstonein  the  latter  pari  of  this  chapter,  I  deem  it  not  improper  to  subjoin,  though  they  may, 
in  some  respects,  be  but  a  repetition  of  what  is  contained  in  the  text : 

A  donatio  causa- mortis  by  a  husband  to  his  wife,  may  be  good,  as  it  is  in  the  nature  of  a  legacy. 
1  P.  VVras.  441. 

Every  agreement  of  anv  nature  entered  into  by  a  married  woman,  without  the  express  or  implied 
cnnsentof  her  husband,  is  absolutely  void.  1  Sid.  120.  1  Lev.  4.  1  Mod.  128.  S.  C.  2  Atk.  453.  2 
Wils.  3.  8  T.  R.  545.  2  B.  &  P.  105.  Palm.  3i2.  1  Taunt.  217,  except  indeed  a  covenant  running 
with  the  l^nd  of  the  wife,  demised  by  her  during  coverture  ;  2  Saund.  ICO,  n.  9  ;  nor  can  a  married 
woman  even  state  an  account  of  a  debt  contracte'l  before  marriage.  2  Esp.  716.  1  Taunt.  212.  If 
the  wife  sell,  or  dispose  of  tlie  money  or  goods  ot  the  husband  without  his  assent,  the  sale  is  void,  and 
the  husband  may  have  trover  for  the  goods;  and  if  she  lose  money  at  cards,  the  husband  may  bring 
an  action  for  the  money.   Com.  Dig.  Bar.  &,  F. 

But  notwithstanding  the  wife  is  thus  in  general  incapable  of  making  a  valid  contract,  so  as  to  bind 
her  husband,  yet  in  somecases  he  willbe  rendered  liable  when  his  assent  to  her  contract  can  be  pre- 
sumed or  was  expressly  given.  Thus,  during  cohabitation,  the  law  will,  from  that  circumstance,  pre- 
sume the  assent  of  the  husband  to  all  contrnuts  made  by  the  wife  tor  necessaries,  which  are  suitable 
to  the  husband's  degree  andestate;  and  the  misconduct,  short  o(  the  adultery  of  the  wife,  v»ill  not  des- 
troy this  presumption.  2  Lord  Raym.  1006.  1  Salk.  113.  And  this  liability  for  necessaries  is  not  con- 
lined  to  cases  where  they  are  supplied  to,  or  for  the  use  of,  the  lawful  wife  of  the  party  to  be  charged. 
A  man  cohabiting  with  a  woman,  an  I  allowing  her  to  assume  his  name,  and  appear  to  the  world  as 
his  wife,  and  in  that  character  to  contract  debts  for  necessaries,  will  be  liable,  though  indeed  the 
tradesman  knew  the  circumstances,  2  Esp.  637.  4  Camp.  215,  and  though  the  man  be  married  to  anoth- 
er woman;  1  Camp.  245,  219;  but  this  rule  only  holds  during  cohabitation.  4  C. imp.  215.  Where  a 
man  marries  a  widow,  and  receives  her  children  into  his  family,  iilthough  he  was  not  bound  by  the 
act  of  marriage  to  maintain  the  children,  4  'V.  11.  113.  4  East,  76,  yet,  having  treated  them  as  part  of 
his  family,  he  is  liable  for  contracts  made  by  the  wjfe  in  his  absence  for  the  education  of  the  chil- 
dren. 3  iEsp.  Rep.  1.  Ifthe  husband  be  an  infant,  yei  heis  liable  for  necessaries  furnished  to  his  wife 
and  children,  their  interests  being  considered  as  identified  with  his  own.  1  Stra.  168.  Bui.  N.  P.. 
155.  This  legal  presumption  of  assent  may,  in  particular  cases,  be  rebutted  ;  as,  for  instance,  in  an 
action  brought  for  the  price  of  dresses  supplied  for  the  wife  by  lier  order,  evidence  may  be  given 
that  she  was  not  in  want  of  articles  of  this  kind,  or  that  the  Imsband  had  given  notice  to  the  tradea- 
man  not  to  trust  hcT  upon  ci»cdit.    2  Lord  Ravm.  1006.    1  Salk.  118.    3  B.  &  C.  031. 
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In  no  species  of  trial  are  the  husband  and  wife  allowed  to  be  evidence  for 
or  against  each  other,  except  as  heretofore  mentioned  ;  partly  because  it  is 
impossible  their  testimony  sliould  be  indifferent,  but  principally  because  of 
the  union  of  person,  and  therclbre  if  they  were  admitted  to  be  witnesses  for 
each  other  they  would  contradict  one  maxim  of  law,  nemo  in  propria  causa 
testes  esse  debet :  and  if  "  ai^ainst  each  other,  they  would  contradict  another 
maxim,  '  netno  tenetur  seipsuvi  accusarc.'  But.  where  the  offence  is  directly 
against  the  person  of  the  wife,  this  rule  has  been  usually  dispensed  with : 
and,  therefore,  by  statute  3Iien.yiI.  c.2,  in  case  a  woman  be  Ibrcibly  taken 
away,  and  married,  she  may  be  a  witness  against  such  her  husband,  in  or- 
der to  convict  him  of  felony.  For  in  this  case  she  can  with  no  propriety  be 
reckoned  his  wife,  because  a  main  ingredient,  her  consent,  was  wanting  to 
the  contract:  and  also  tliere  is  another  maxim  of  law,  that  no  man  shall  take 
advantage  of  his  own  wrong;  which  the  ravisher  here  would  do,  if  by  for- 
cibly marrying  a  woman  he  could  prevent  her  from  being  a  witness,  who  is 
perhaps  the  only  witness,  to  that  very  fact." 

"  In  the  civil  law  the  husband  and  the  wife  are  considered  as  two  dis- 
tinct persons  ;  and  may  have  sei)arate  estates,  contracts,  debts,  and  injuries; 
and,  therefore,  in  our  ecclesiastical  courts,  a  v/oman  may  sue  and  be  sued 
without  her  husband. 

And  where  a  husband  makes  an  allowance  to  llie  wile  for  the  supply  of  herself  and  ftjmily  wilh  ne- 
cessaries during  his  temporary  absence,  and  a  tradesman  wiili  notice  of  this  supplies  her  with  goods, 
the  husband  is  not  liable.  4  B.  &.  A.  2.t2.  Money  lent  to  a  niRrriud  woman  cannot  be  recovered 
against  the  liusband,  1  Salk.  337.  1  P.  Wins.  48-2.  Free.  Cli.  502,  even  though  the  money  be  laid  out 
in  the  purchase  of  necessaries;  lliough  indeed  in  a  court  ol'equity  the  lender  would,  in  such  ca&e,  be 
entitled  to  stand  in  the  place  of  the  tradesman  by  whom  llie  goods  were  supplied.  Id.  Where  a 
married  woman  buys  materials  for  clothing,  and  pawns  tlicm  before  they  are  made  up,  the  husband  is 
not  liable,  forthey  never  came  to  his  use,  though  it  would  be  otherwise  if  the  clothes  were  made  up 
and  used  by  the  wife,  although  they  may  be  afterwards  pawned  by  her.  1  Salk.  ll.'J.  Com.  [)ig.  B.  He 
F.  Where  a  party  contracts  solely  wiili,  and  gives  credit  to  the  wife,  he  cannot  i<ue  ihe  husband, 
though  for  necessaries  ;  and  this,  alihough  die  wile  lives  with  him,  and  he  sees  her  in  possession  of 
some  of  the  goods,  unless  indeed  the  husband  by  any  act  show  that  he  considered  himself  the  debtor. 
5  Taunt.  356.  1  Carr.  Rep.  16.    3  Camp.  22.   4  Camp.  70.    2  Stra.  70G.    4  B.  &.  A.  2.55. 

The  husband  is  liable  to  pay  the  wages  of  a  servant  hired  by  the  wife,  alter  the  servant  had  pw- 
formed  the  service  with  the  knowledge  of  the  husband.    1  Esp.  i;00.    6  T.  15,.  ]7C. 

Where  the  husband  and  wife  are  separated  and  live  apart  from  each  other,  still  the  fmsband  will  be 
liable  upon  a  contract  for  7!ec''ssaties  made  with  her  where  his  assent  can  be  implied.  Thus,  where 
the  husband  deserts  his  wife,  or  turns  her  away  without  any  reasonable  ground,  or  refuses  to  admit 
her  into  his  house,  or  compels  her  by  ill  usage,  indecency  of  demeanor,  or  severity,  to  leave  him,  in 
all  these  cases  he  gives  the  wife  a  general  credit,  and  is  liable  to  be  sued  for  necessaries  furnished 
her.  lEsp.  441.  Lord  Raym.  444.  4  Esp.  42.  3  Esp.  251,  2.  2Stra.l214.  STaunl.  421.  2Stark. 
87.  And  this  although  he  has  given  a  general  notice  to  all  person?,  or  even  a  particular  one  to  the  in- 
dividual supplying  lier  with  necessaries,  not  to  give  credit  to  her.  4  Esp.  42.  1  Selw.  N.  P.  5  ed. 
275.  And  a  husband  who,  without  cause,  turns  away  his  wife,  is  liable  forcostsshe  incurs  in  articles 
of  the  peace  against  him.    3  Campbell,  326. 

This  liability  for  necessaries  does  not  arise  where  the  wife  voUintarily  leaves  her  husband  without 
his  consent,  and  wliere  he  gave  her  no  sufticient  cause  for  her  leaving,  provided  the  tradesman  has 
notice  of  her  husband's  dissent  to  her  :d)sence.  2  Stra.  1214,  in  notes.  2  Ld.  Raym.  1006.  ISid. 
109.  ILev.  4.  2  Stark.  87.  Sira.875.  So  where  the  wife  has  a  separate  maintenance  from  the  hus- 
band suitable  to  the  husband's  station,  nnd  is  actu-.dly  paid,  and  the  tradesman  has  notice  of  this,  or 
the  means  of  knowing  it  by  its  being  nntoiious  in  the  neighborhood,  the  husband  will  not  be  liable 
even  fi)r  necessaries  furnished  to  her.  4  Camp.  70.  4  B.  &  A.  254.  2  New.  Rep.  144.  8  Taunt.  343.  3 
Esp.  250.  Salk.  116.  Lord  Ray.  444.  2  Stark.  88.  But  a  promise  by  the  husband  to  pay  the  amount 
of  a  debt  contracted  by  the  wife,  though  she  was  allowed  a  separate  maintenance,  and  tiiis  was  known, 
is  binding:.    2  Stark.  177. 

Where  the  wife  has  been  guilty  of  the  crime  of  iulultcry,  cither  during  cohabitation  with  her  hus- 
band, or  in  a  state  o(  separation  from  him,  her  claims  for  maintenance  and  protection  are  forfeited  by 
lier  misconduct.  Stra.  875.  6  T.  R.  603.  1  Selw.  N.  P.  5  ed.  272.  And  where  the  wife  eloped 
with  an  adulterer,  it  was  held  that  the  husband  should  not  be  charged  for  necessaries,  although  the 
tradesman  who  supplied  them  had  no  notice  of  the  criminality.  Stra.  647,  706.  But  in  these  cases, 
the  husband  should  take  (hie  measures  lo  prevent  the  wife  gaining  credit  in  his  name;  and  where 
the  wile  having  eonnnitted  ailultcry,  was  left  by  the  husband  in  his  house  with  two  children,  bearing 
his  name,  but  without  making  any  provision  for  her  in  consequence  of  the  scpaiation,  it  was  held,  that 
although  she  continued  in  a  state  of  adultery,  the  husband  was  liable  for  necessaries  furnished  to  her, 
on  the  ground  that  it  did  not  appear  that  the  tradesman  kncv  the  I'acts  of  the  case.  1  Bos.  &  P.  226. 
6  !•  R-603.  And  if,  after  the  wife's  criminality,  the  husband  again  receives  her  into  his  house,  his 
liabibty  for  necessaries  revives;  and  if  he  afterwards  expel  her  from  his  house,  he  will  bo  hable,  al- 
tliough  due  caution  be  given  not  to  trust  her.      11  Vcs.  536.    4  Esp.  41,  2.     1  Salk.  10.    6  Mod.  172. 

Ahhough  the  wif(;'s  capacity  to  contract  is  put  an  end  to  by  the  marriage,  and  her  property  falls  in 
general  under  the  disposal  of  her  husband,  yet  it  frequently  happens  that  cither  by  a  settlement  made 
with  trusiecs,  with  con^jcut  of  the  hufcbund  before  iniuriagc,  or  where  thcv  separate,  and  a  '•eparaie 
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"But,  though  our  law  in  general  considers  man  and  wife  as  one  person, 
yet,  there  are  some  instances  in  which  she  is  separately  considered  ;  as  in- 
ferior to  him,  and  acting  by  his  compulsion.  And  therefore  all  deeds  exe- 
cuted, and  acts  done,  by  her,  during-  her  coverture,  arc  void  ;  except  it  be  a 
fine,  or  the  like  matter  of  record,  in  which  case  she  must  be  solely  and  se- 
cretly examined,  to  learn  if  her  act  be  voluntary.  She  cannot,  by  will,  de- 
vise lands  to  her  husband,  unless  under  special  circumstances  ;  for  at  the 
time  of  making  it  she  is  supposed  to  be  under  his  coercion.  And  in  some 
felonies,  and  other  inferior  crimes,  committed  by  her,  through  constraint  of 
her  husband,  the  law  excuses  her ;  but  this  extends  not  to  treason  or  murder. 

"The  husband  also  (by  the  old  law)  might  give  his  wife  moderate  cor- 
rection. For,  as  he  is  to  answer  for  her  misbehaviour,  the  law  thought  it 
reasonable  to  intrust  him  with  this  power  of  restraining  her,  by  domestic 
chastisement,  in  the  same  moderation  that  a  man  is  allowed  to  correct  his 
apprentices  or  children,  for  whom  the  master  or  parent  is  also  liable  in 
some  cases  to  answer.  But  this  power  of  correction  was  confined  within 
reasonable  bounds,  and  the  husband  was  prohibited  from  using  any  violence 
to  his  wife,  aliter  quam  ad  virmn,  ex  causa  regiminis  et  castigationis  uxoris 
suae,  licite  et  rationabiliter  pertinet.  The  civil  law  gave  the  husband  the 
same,  or  a  larger  authority  over  his  wife  :  allowing  him,  for  some  misdc- 

maiiitei;atice  is  allowed,  or  from  some  other  source,  the  wife  is  entitled  to  separate  propert}',  over 
which,  in  a  court  of  equity,  tlie  husliand  has  no  control.  Her  having  such  separate  properly  does 
not  indeed  remove  lier  incapacit)  to  contract,  but  she  has  a  power  of  ciiarging  or  disposing  of  it,  sub- 
ject, of  course,  to  tlie  conditions  ami  limitations  with  which  the  property  was  clothed  on  her  becoming 
entitled;  and  it  has  been  decided  in  the  court  of  chancery,  that  a  general  personal  engagement  of  the 
wife,  as,  for  instance,  a  bond  given  by  a  feme  covert  as  surely,  (15  Ves.  596,)  or  a  bond  given,  or 
promissory  note  given  as  a  security  lor  money  borrowed  by  her,  (17  Ves.  365.  2  P.  Wms.  144,)  or 
given  jointly  with  the  husband  as  a  security  tor  his  debt,  (1  Bro.  Cli.  c.  16.  9  Ves.  188,  486.  2  Ves. 
jr.  133.'  2  Peere  Wms.  144.  2Atk.  6J.  11  Ves.  20J.  1  Ves.  &  Heame,  121,  2,  3,)  ahhough  the  in- 
strument is  void  as  a  contract  both  in  law  and  equity,  and  although  it  contains  no  reference  to  her  sepa- 
rate estate,  will  be  reganled  as  evidence  of  an  intention  on  her  part  to  charge  her  own  separate  pro- 
perty, and  will  accordingly  operate  as  a  lien  upon  it,  in  respect  of  which  she  is  liable  to  be  proceeded 
against  in  that  court:  where  hei  discretion  is  freely  exercised,  the  contract  will  be  obligatory.  16 
Ves.jr.  116.  3. Mad.  387,  and  see  3  Chilly's  Com.  Law,  39,  40;  and  it  may  betaken  as  a  general  rule, 
that  when  it  appears,  or  can  be  inferred,  that  the  wife  intends  to  charge  her  separate  maintenance 
with  a  debt  incurred  ibr  necessaries,  the  creditor  is  entitled  to  receive  his  debt  out  of  the  fund  provid- 
ed for  her  separale  maintenance;  (3  Mad.  337;)  and  as  we  have  before  seen,  although  at  law  a  wife 
cannot  borrow  money  to  lay  out  in  necessaries,  but  at  the  peril  of  the  lender,  who  must  lay  itout  for 
her,  (Salk.  .387,)  yet  in  equity  it  is  sutlicient  to  charge  the  husband,  if  the  money  be  actually  applied 
to  the  purpose  lor  which  it  was  borrowed,  though  the  lencter  neglect  to  see  to  ihe  application.  1  P, 
Wms.  433.    Prec.  Ch..502. 

If  a  married  woman  has  derived  any  benefit  from  the  contract  she  has  entered  into,  there  arises  a 
moral  obligation  on  her  part  to  perform  it;  and  if,  after  her  coverture  has  ceased,  she  expressly  pro- 
mise so  to  do,  she  will  be  liable  on  such  promise.  And  where  a  feme  covert  having  an  estate  settled 
to  her  separate  use,  gave  a  bond  for  repaj'ment  by  her  executors,  of  money  advanced  at  her  request 
to  her  son-in-lnwon  the  security  of  that  bond,  and  after  her  husband's  decease,  she  wrote  promising 
that  her  executors  should  settle  the  bond,  it  was  held  that  assumpsit  was  maintainable  against  her 
executors  on  this  promise.  5  Taunt.  36.  2  Alk.245.  Ssd.  vid.  1  tstra.  94.  If  a  woman,  after  the 
death  of  her  husband,  re-deliver  a  deed  delivered  by  her  during  coverture,  this  will  be  sufficient  to 
render  her  liable  on  it.    Perkins,  s.  154,  and  see  Cowp.  201.    2  P.  Wms.  127. 

After  a  divorce  a  vinculo  matrimonii,  the  parties  are  competent  to  contract,  and  may  manj'  again 
the  t^aine  as  if  ihej'  had  never  been  marrie<l.  Com.  Dig.  13.  &  F.  c.  1,  &c.  7  Moore  Rep.  666.  1 
fc>alk.  115,  6  Cro.  Kliz.  902-  3  Mod.  71.  do.  Car.  463.  1  Gow.  10,  ante  440,  n.  37.  A  wife  may 
acquire  a  separale  character  and  contract  accordingly,  by  the  civil  death  of  her  husband,  by  exile, 
(2  11.  4,  7,  a.  ]  II.  4,  1.  a-)  and  formerly  by  protes.-ion  and  abjuration  of  the  realm.  1  Inst.  133.  a.  130. 
a.  Thus,  if  the  husband  be  transported  or  banislied  for  life,  the  wife  may  contract  as  teme  sole.  Co, 
Lit.  133.  a.  2  B.  &  P.  231.  n.  a.  3  Camp.  125.  And  though  the  husband  be  transported  for  a  time 
onl/,  yet  it  should  seem  that  during  the  limited  petiod,  the  effect  of  his  absence  is  the  same  to  the 
wife  as  if  it  had  been  perpetual.    2  Bla.  Rep.  1197.    1  '1'.  R.  7.    2  B.  &  P.  231.  Co.  Lit.  133.  a.  n.  3. 

1  B.  &.  P.  358,  and  see  4  Esp.  27.  Where  the  husband  is  an  alien  who  has  deserted  this  kingdom, 
leaving  his  wife  to  act  here  as  a  femesole,the  wife  mav  becharged  asa  feme  sole  after  such  desertion. 

2  Esp.  Rep.  554,  587.  1.B&P.357.  2  B.  &  P.  226.  1  N.  R.  80. 11  East, 301.  So  where  the  husband 
is  an  alien,  and  has  never  been  in  this  country.  3  Camp.  123.  Indeed  it  has  been  considered  that  the 
preceding  doctrine  is  confined  to  the  case  where  the  husband  has  never  been  in  this  country.  Id.  ibid, 
sed  qua;re.  At  all  events  it  is  confined  to  cases  only  where  the  husband  was  an  alien.  11  East,  301. 
1  N.  R.  80.  And  where  the  husband  resided  in  the  West  Indies  and  allowed  his  wife  a  weekly  sum 
for  her  subsistence,  it  was  held  that  she  could  not  contract  as  a  feme  sole.  3  Esp.  18.  1  N.  R.  80.  5 
'J".  R.679,  682.  And  where  :oi  Englishman,  employed  in  the  service  o(  the  British  Government,  re- 
siding in  a  foreign  country,  and  having  lands  there,  upon  the  cessation  ol  his  employment  in  conse- 
quence of  war  between  the  two  countries,  sent  his  wife  and  family  to  this  country,  but  continued  to 
reside  abroad  himself,  it  was  held  the  wife  could  not  contract  as  a  feme  sole.    2  B.  &  P,  226. 
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mesnor  s,  flagellis  etfustibns  acriter  vcrberare  uxor  cm  ;  for  others,  only  mo- 
dicam  castigationem  adhibere.  But,  with  iis,  in  the  politer  reign  of  Charles 
the  second,  this  power  of  correction  began  to  be  doubted  :  and  a  wife  may 
now  have  security  of  the  peace  against  her  husband  ;  or,  in  return,  a  hus- 
band against  his  wife.  Yet  the  lower  rank  of  people,  who  were  always 
fond  of  the  old  common  law,  still  claim  and  exert  their  ancient  privilege  ; 
and  the  courts  of  law  will  still  permit  a  husband  to  restrain  a  wife  of  her 
liberty,  in  case  of  any  gross  misbehaviour. 

"These  are  the  chief  legal  effects  of  marriage  during  the  coverture  ;  up- 
on which  we  may  observe,  that  even  the  disabilities  which  the  wife  lies  un- 
der, are  for  the  most  part  intended  for  her  protection  and  benefit.  So  great 
a  favourite  is  the  female  sex  of  the  laws  of  England." 

To  this  rapid  survey  of  Mr.  Blackstone,  I  shall  add  a  few  remarks  for  the 
benefit  of  the  student. 

Although,  as  we  have  seen,  much  doubt  has  been  expressed  as  to  the  va- 
lidity of  articles  of  separation  as  between  the  parties,  yet  it  often  becomes 
necessary  to  decide  what  is  the  effect  as  to  transactions  with  third  persons 
of  that  actual  separation  which  sometimes  occurs.  And  as  during  cohabi- 
tation the  husband  is  answerable  for  all  debts  contracted  by  the  wife  for  ne- 
cessaries, but  for  nothing  further, — so,  if  he  turns  her  away  or  runs  away  from 
her,  or  so  ill-treats  her  that  she  is  forced  to  leave  him,  3  Berg.  127,  or 
keeps  a  prostitute  in  his  house  in  consequence  of  which  she  leaves  him,  Id., 
he  is  in  like  manner  liable,  for  he  still  sends  with  her  credit  for  her  necessary 
expenses  which  he  was  bound  to  defray  himself.  Salk.  119.  2  Str.  1214.* 
But  this  is  not  the  law  where  she  elopes  from  him  ;  for  after  the  separation 
has  become  notorious,  he  who  gives  her  credit  does  it  at  his  peril.  And  in 
some  cases  it  seems  to  have  been  considered  that  the  husband  in  such  case 
is  not  liable,  whether  the  tradesman  had  notice  or  not.  1  Str.  647,  706. 
Nor  is  it  material  whether  she  lives  in  adultery  or  not.  2  Str.  875.  Though 
if  not  adulterous.  Lord  Raymond  seemed  to  think  the  refusal  of  the  husband 
to  take  her  again,  might  from  that  time  render  him  liable  ;  ibid  ;  also  the 
case  of  Hatchet  vs.  Baddely,  there  cited  in  the  note,  and  2  Black.  Rep. 
1079.  See  also  3  Bing.  127.  It  has  been  left  as  a  fact  to  the  jury  to  say, 
whether  the  credit  was  given  to  the  husband  or  wife,  though  they  lived  to- 
gether. 5  Taun.  356.  11  G.  L.  R.  301,  in  note.  By  such  credit  to  the 
wife  the  general  liability  of  the  husband  is  repelled.  But  if  the  elopement 
is  adulterous,  the  husband  is  dischai-ged  forever,  though  the  wife  was  pro- 
voked to  the  act  by  his  sinning  first.  6  T.  R.  603.  And  yet  in  such  case 
she  cannot  be  sued  as  k  feme  sole.  4  T.  R.  766.  Most  of  these  doctrines 
proceed  upon  these  principles, — that  where  the  husband  is  bound  to  furnish 
his  wife  with  necessaries,  and  does  not  do  it,  a  tradesman  furnishing  them 
ought  to  recover,  because  the  advances  he  makes  are  for  the  husband's  use. 
But  where,  by  the  wife's  conduct,  she  loses  her  claim  to  support,  the  act  of 
the  tradesman  is  at  his  own  peril,  because  the  advances  cannot  be  said  to 
be  for  the  husband's  use.  Sen  Manby  vs.  Scott,  1  Bac.  285.  (Wils.  Ed.) 
And  it  is  on  like  principles,  that  although  at  law,  money  lent  to  the  wife  can- 
not be  recovered  of  the  husband,  even  though  lent  to  pay  for  necessaries, 
unless  at  his  request ;  yet  in  equity,  upon  the  principle  of  substitution,  the 
lender  will  be  allowed  to  stand  in  the  shoes  of  the  tradesman,  and  to  have 
satisfaction  so  far  as  they  could  have  done  if  they  had  been  plaintiffs.  See 
1  Salk.  187.  3  Wils.  388.  As  to  what  are  necessaries,  see  10  C.  L.  R. 
205, — it  has  among  other  things  been  decided,  that  where  the  husband  de- 

*11  C.  L.  R.  2S1;  nor  is  the  tradesmnn's  action  afToclrd  bv  r  subsefient  allowance  of  all  mo  nj-, 
though  from  a  date  anterior  to  his  advances,  and  though  when  fhev  were  made,  the  suit  for  alimony 
was  pending. 
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serted  his  wife  and  she  died,  her  funeral  expenses  should  be  considered  as 
necessaries  chargeable  to  him.     2  H.  B.  99. 

It  must  be  observed  here,  that  in  those  contracts  made  by  a  wife,  which 
do  not  bind  the  husband,  the  party  contracting  with  her  is  utterly  without 
remedy,  for  he  cannot  even  sue  the  wife.  4  T.  R.  76G,  yet  see  1  B.  &  P. 
738. 

As  to  the  cases  where  the  husband  and  wife  part  by  consent,  and  she  has 
a  separate  maintenance,  there  is  much  contrariety  in  the  decisions  of  the 
courts.  Upon  principle  and  authority,  it  would  seem  that  the  husband  is 
discharged  :  for,  having  furnished  the  means  of  support,  the  obligation  upon 
him  appears  to  have  been  fulfilled  ;  and  therefore  the  tradesman  cannot  put 
upon  him  a  new  burden  against  his  will.  And  it  has  been  accordingly  de- 
cided, that  a  separation  of  the  parties,  and  the  wife's  having  a  separate  main- 
tenance, being  a  matter  of  public  notoriety  in  the  place  where  the  parties 
live,  absolves  the  husband,  though  the  notification  did  not  exist  in  the  place 
where  the  debt  was  contracted.  Salk.  116.  1  T.  R.  10.  But  though  there 
is  little  difterence  of  opinion  as  to  the  husband's  discharge,  the  cases  diifer 
much  as  to  the  wife's  liability  to  be  sued  where  she  has  a  separate  mainte- 
nance, or  in  certain  other  cases.  Thus,  in  Corbet  vs.  Poelnitz  and"  wife,  (1 
T.  R.  5,)  in  the  time  of  Lord  Mansfield,  it  was  decided  that  she  might  be 
contracted  with  and  sued  as  a.  feme  sole,  and  her  second  husband  even  made 
liable  for  the  debt.  And  so  where  credit  is  given  to  the  wife  of  a  man  in 
exile,  or  whose  husband  has  abjured  the  realm,  or  is  transported,  it  is  said 
the  wife  may  be  sued  alone.*  1  T.  R.  8,  9.  Co.  Lit.  13-2.  Salk.  IIG.  1 
Lord  Ray.  147.  And  lastly,  it  is  said,  that  by  the  custom  of  London,  a  feme 
covert  carrying  on  business  on  her  own  account  may  be  sued  alone.  It 
seems,  too,  that  with  respect  to  aU  these  cases,  except  the  first,  the  law  re- 
mains unchanged  :  for  the  wife's  liability  where  her  husband  is  exiled,  <^-c., 
is  admitted.  2  Bl.  Rep.  1079.  And  where  she  is  a  foreigner,  and  her  hus- 
band is  abroad,  the  courts  have  refused  to  discharge  her  when  taken  on  a 
writ.t  Burfield  vs.  Duchess  de  Picnne,  2  New  Rep.  389.  Yet  it  is  other- 
wise where  the  husband  lived  in  Ireland.  1  New.  Rep.  80.  But  the  case 
of  Corbet  vs.  Poelnitz,  in  which  her  liability  is  asserted  where  she  lives  a- 
part  from  her  husband  with  a  separate  maintenance,  has  been  gradually  over- 
ruled. The  first  case  in  which  it  was  impugned,  was  thatof  Ellah  f^.  Leigh, 
5  T.  R.  679.  That,  too,  was  a  case  where  the  separate  maintenance  was 
even  allowed  by  the  ecclesiastical  court  pendente  lite,  which  was  a  strong 
ground  for  charging  her  as  a  feme  sole.  But  yet  in  a  like  case  of  allowance 
by  the  ecclesiastical  court  pendente  lite,  the  wife  alone  maintained  trespass, 
though  brought  without  the  husband's  authority.  9.  E.  R.  470.  Yet  this 
was  on  the  ground  of  the  necessity  of  permitting  her  to  protect  herself  while 
in  a  state  of  separation  from  violence  and  wrong.  The  case  of  JMarshallrs. 
Rutter,  (8  T.  R.  545,)  is  of  peculiar  authority,  as  it  was  argued  before  all 
the  judges,  and  seems  to  have  proceeded  on  the  obvious  principle  main- 
tained by  Lord  Eldon,  "that  it  is  not  in  the  power  of  any  persons  by  their 
private  agreement  to  alter  the  character  and  condition  which  by  law  results 
from  the  state  of  marriage  ;  "  "  to  contravene  the  general  policy  of  the  law 
in  settling  the  relations  of  domestic  life,  and  which  the  public  is  interested 
to  observe,"  and  to  place  the  parties  in  the  anomalous  and  mixed  condition 
of  being  married  as  to  some  purposes,  and  single  as  to  others.  See  also  7 
E.  582.  Even  where  there  has  been  a  permanent  separation  from  bed  and 
board  by  the  ecclesiastical  court,  the  wife  is  not  responsible  :  for  she  has  no 

*  A  replication  that  the  husband  had  abjured  the  commonwealth  was  held  ill  to  a  pica  of  coverture. 
2  Leigh,  170. 

f  iNot  go  where  the  husband  is  an  Englishman,  though  he  be  abroad.    See  2  Bo?.  &  Pull.  226.    H 
E.30I.    II  C.  L.  K.387,  338. 
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permanent  funds:  since  the  decree  is  not  for  perpetual  separation,  but  only 
until  reconciliation.     See  4  John.  192.     Vide  3  Barn.  &  Cress.  29L  Contra. 

With  respect  to  the  earnings  of  the  wife  when  she  lives  separate  from  her 
husband,  it  was  hold,  that  where  an  ordinary  working  man  left  his  wife,  the 
money  she  earned  should  go  to  keep  her.  Salk.  118.  1  Atk.  278.  4  John. 
3'2i.  Bur.  1779.  But,  iu  general,  the  earnings  of  the  wife  belong  to  the 
luisband,  and  suits  for  th(>m  must  be  brought  in  his  name  alone;  Salk.  114; 
though  there  are  some  cases  in  which  it  is  said  she  may  join,  as  where  an 
express  promise  is  made  to  the  wife,  and  the  husband  assents  to  make  it  a 
joint  contract:  so  where  she  has  a  separate  property.     Sec2Bl.  Rep. 1230. 

The  husband,  as  we  have  seen,  is  generally  liable  for  necessaries  furnished 
to  his  wife.  What  are  necessaries  is  to  be  judged  of  according  to  his  es- 
tate and  situation  in  life.  1  Lev.  4.  See  1  Camp.  120.  2  H.  B.  99.  But 
she  cannot  make  her  husband  liable  by  borrowing  money  even  to  pay  for  ne- 
cessaries ;  for  she  might  squander  it.  2  P.  Wms.  193.  3  Wils.  388. 
Yet  the  husband,  who  had  been  in  the  habit  of  paying  bills  or  refunding 
money  taken  up  by  his  wife,  would  doubtless  be  liable  on  the  same  ground 
on  which  "he  is  in  such  cases  liable  for  the  acts  of  a  servant.  See  1  Camp. 
120. 

As  to  the  evidence  necessary  to  establish  the  fact  of  a  marriage,  it  varies 
according  to  the  character  of  the  case  in  which  the  question  arises.  Thus 
in  the  case  of  Purcel  vs.  Purcel,  it  was  decided  by  Chancellor  Taylor,  (and 
the  court  of  a])pea!s  unanimously  refused  to  allow  an  appeal,)  that  "  cohabi- 
tation, name,  reputation,  and  other  circumstances,  are  good  evidence  of  the 
parties  having  been  duly  joined  in  wedlock:  "  and  so  generally  in  all  civil 
cases,  except  actions  for  criminal  conversation,  a  marriage  may  be  proved  by 
reputation,  cohabitation,  acknowledgment  or  recognition,  &,c.  See  3  H. 
&  M.  230..  11  C  L.  R.  368,  369.  The  best  evidence,  indeed,  is  the  re- 
gister required  by  law.  1  R.  C.  ch.  1Q6.  But  these  having  been  very  irre- 
gularly kept,  secondary  evidence  is  often  the  only  evidence  in  the  power  of 
the  parties.  Yet  in  actions  of  criminal  conversation,  and  in  prosecutions 
for  bigamy,  either  some  person  present  at  the  marriage  must  be  called,  or 
the  original  register,  or  a  copy  of  it,  must  be  produced,  and  the  parties  may 
be  identified  by  any  one  acquainted  with  them,  whether  present  at  the  mar- 
riage or  not.  4  Bur.  2057.  Doug.  162.  See  Bull.  112.  Peake's  Ev.  57. 
In  these  cases  an  actual  marriage,  or  marriage  in  fact,  must  be  proved  ;  and 
the  necessity  for  the  production  of  the  strongest  evidence  arises,  it  is  said, 
from  the  one  being  a  criminal  prosecution,  and  the  other  in  the  nature  of 
one.     Doug.  &  Bar.  Ubi  Supra.     Sed  vide  2  Virg.  Cases,  95. 

If  the  wife  be  indebted  before  marriage,  the  husband  becomes  bound  for 
the  debt,  provided  it  can  be  recovered,  during  the  coverture.  For,  upon  the 
termination  of  the  coverture  by  his  or  her  death,  the  liability  of  his  estate 
in  the  one  case,  and  of  himself  in  the  other,  ceases.  If  indeed  he  adminis- 
ters on  her  estate,  and  goods  come  to  his  hands  in  that  character,  he  may 
be  liable  to  that  extent.  3  P.  Wms.  410.  Cases  Temp.  Talb.  173,  S.  C. 
It  is,  however,  douI)ted  whether  the  husband  would  be  liable  even  to  the 
value  of  the  goods  recovered  by  him  as  administrator,  if  he  had  made  a  set- 
tlement of  his  own  estate  in  consideration  of  her  fortune :  for  by  such  set- 
tlement he  is  a  purchaser  of  her  fortune,  including  choses  in  action.  Prec. 
Ch.  63,  312.  3  P.  Wms.  199,  n.  2  Vcrn.  501.  See  also  2  Yez.  523. 
But  it  is  said  in  Ambler's  Reports,  that  there  must  be  an  express  agreement 
to  entitle  the  husband  to  the  wife's  choscsin  action  or  chattels.  Amb.  692, 
cited  Fon.b.  1,  ch.  2,  §  6,  note  k.  Yet  this  case  probably  turned  upon  the 
fact  that  the  settlement  was  not  made  in  consideration  of  the  fortune  which 
the  wife  might  afterwards  acquire,  and  so  did  not  comprehend  it.  Sec  2 
Vez.  677.     W'hcrc  the  settlement  is  in  consideration  ol'  the  fortune  that 
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she  is  or  may  be  entitled  to,  the  liusband  is  considered  as  a  purchaser,  and 
takes  the  whole.     9  Vez.  jr.  95,  90. 

The  rule  laid  down  by  Mr.  Blackstone,  that  a  wife  cannot  sue  or  be  sued 
alone  for  injuries  done  to  her,  must  not  only  be  taken  subject  to  the  quali- 
fications already  mentioned,  but  to  this  farther  modification,  that  where  she 
lives  separate  and  apart  from  her  husband  by  sentence  of  the  ecclesiastical 
court,  she  may  sue  and  be  sued  alone;  and  e\en  pe7idente  lite  for  a  divorce 
amensaet  thoro,  she  may  sue  for  trespass  in  breaking  into  her  house,  and 
her  husband  need  not  join.     9  East,  470. 


CHAPTER  X. 

OF  PARENT  AND  CHILD. 

"The  next  and  the  most  universal  relation  in  nature,  is  immediately  de- 
rived from  the  preceding,  being  that  between  parent  and  child. 

"Children  are  of  two  sorts;  legitimate,  and  spurious,  or  bastards:  each 
of  which  we  shall  consider  in  their  order.     And,  first,  of  legitimate  children  : 

"I.  A  legitimate  child  is  he  that  is  born  in  lawful  wedlock,  or  within  a 
competent  time  afterwards.  '  Pater  est  quern  nuptia  demonstrant,'  is  the 
rule  of  the  civil  law  ;  and  this  holds  with  the  civilians,  whether  the  nup- 
tials happen  before  or  after  the  birth  of  the  child.  With  us  and  in  England 
the  rule  is  narrowed,  for  the  nuptials  must  be  precedent  to  the  birth ;  of 
which  more  will  be  said  when  we  come  to  consider  the  case  of  bastardy.  At 
present  let  us  enquire  into,  1.  The  legal  duties  of  parents  to  their  legiti- 
mate children.  2.  Their  power  over  them.  3.  The  duties  of  such  children 
to  their  parents. 

"1.  And,  first,  the  duties  of  parents  to  legitimate  children:  which  prin- 
cipally consist  in  three  particulars  ;  their  maintenance,  their  protection,  and 
their  education. 

"The  duty  of  parents  to  provide  for  the  mainlenance  of  their  children,  is 
a  principle  of  natural  law  ;  an  obligation,  says  Puffendorf,  laid  on  them  not 
only  by  nature  herself,  but  by  their  own  proper  act,  in  bringing  them  into 
the  world  :  for  they  would  be  in  the  highest  manner  injurious  to  their  issue, 
if  they  only  gave  their  children  life,  that  they  might  afterwards  see  them 
perish.  By  begetting  them,  therefore,  they  have  entered  into  a  voluntary 
obligation  to  endeavor,  as  far  as  in  them  lies,  that  the  life  which  they  have 
bestowed  shall  be  supported  and  preserved.  And  thus  the  children  will 
have  a  perfect  right  of  receiving  maintenance  from  their  parents.  And  the 
president  Montesquieu  has  a  very  just  observation  upon  this  head  :  that  the 
establishment  of  marriage  in  all  civilized  states  is  built  on  this  natural  obli- 
gation of  the  father  to  provide  for  his  children  ;  for  that  ascertains  and  makes 
known  the  person  who  is  bound  to  fulfil  this  obligation.  Whereas,  in  pro- 
miscuous and  illicit  conjunctions,  the  father  is  unknown  ;  and  the  mother 
finds  a  thousand  obstacles  in  her  way — shame,  remorse,  the  constraint  of 
her  sex,  and  the  rigour  of  laws  : — that  stifle  her  inclinations  to  perform  this 
duty :  and,  besides,  she  generally  wants  ability. 

"  The  municipal  laws  of  all  well  regulated  states  have  taken  care  to  en- 
force this  duty,  though  Providence  has  done  it  more  effectually  than  any 
laws,  by  implanting  in  the  breast  of  every  parent  that  natural  and  insupera- 
ble degree  of  affection,  which  not  even  the  deformity  of  person  or  mind', 
not  even  the  wickedness,  ingratitude,  and  rebellion  of  children,  can  totally 
suppress  or  extinguish. 

"  The  civil  law  obliges  the  parent  to  provide  maintenance  for  his  child  ; 
and  if  he  refuse?,  'judex  do  care  cngnoscct.'     Nay,  it  carries  thi:?  matter  so 
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far,  that  it  will  not  siiirer  a  parent  at  his  death  totally  to  disinherit  his  child, 
without  expressly  giving  his  reason  for  so  doing :  and  there  arefourteen  such 
reasons  reckoned  up,  which  may  justify  such  disinherison.  If  the  parent 
alleged  no  reason,  or  a  bad  or  a  false  one,  the  child  might  set  the  will  aside, 
tanquam  testamenlum  inofficiosum,  a  testament  contrary  to  the  natural  duty  of 
the  parent.  And  it  is  remarkable  under  what  colour  the  children  were  to 
move  lor  relief  in  such  a  case:  by  suggesting  that  the  parent  had  lost  the 
use  of  his  reason,  when  he  made  the  inofficious  testament.  And  this,  as 
PufTendorf  observes,  was  not  to  bring  into  dispute  the  testator's  power  of 
disinheriting  his  own  offspring,  but  to  examine  the  motives  upon  which  he 
did  it,  and  if  they  were  found  defective  in  reason,  then  to  set  them  aside. 
But  perhaps  this  is  going  rather  too  far:  every  man  has,  or  ought  to  have, 
by  the  laws  of  society,  a  power  over  his  own  property:  and,  as  Grotiusvery 
well  distinguishes,  natural  right  obliges  to  give  a  necessary  maintenance  to 
children  ;  but  what  is  more  than  that,  they  have  no  other  right  to,  than  as  it 
is  given  them  by  the  favor  of  their  parents,  or  the  positive  constitutions  of 
the  municipal  law." 

Let  us  next  see  what  provision  our  own  laws  have  made  for  this  natural 
duty.  It  is  said  to  be  a  principle  of  law,  that  there  is  an  obligation  on  eve- 
ry man  to  provide  for  those  descended  from  his  loins.  Ray.  500.  Some 
statutes  of  a  very  limited  character  have  existed  in  England  enforcing  this 
duty,  but  they  were  never  in  force  in  Virginia  ;  nor  do  I  know  of  any  law  ii* 
Virginia,  (either  common  or  statute  law,)  which  binds  the  father  of  a  sane 
legitimate  child  to  support  it,*  though  it  is  said  (Fon.  125)  without  author- 
ity in  the  treatise  of  equity,  that  chancery  will  compel  the  father  to  do  so. 
The  provisions  as  to  bastard  children,  and  the  children  of  persons  who  are 
unable  to  support  them,  will  be^seen  hereafter.  The  only  provisions  in  the 
English  law  compelling  a  fatker  to  support  his  child,  are  statutory,  and  ap- 
ply to  impotent  children  merely.  4E.  84.  See  T.  Ray,  260,  margin.  Palm. 
559.  2  Stark.  571.  6  Ran.  448.  The  provisions  as  to  insane  infants  sent 
to  the  lunatic  hospital,  require  the  expenses  to  be  paid  by  the  public,  and 
authorize  a  suit  against  the  parent  for  the  amount,  in  the  name  of  the  direc- 
tors of  the  hospital,  if  the  parent  shall  have  been  certified  by  the  court  of 
the  county  where  he  resides,  to  be  of  sufficient  ability.     1  R.  C.  ch.  109, 

It  has  been  decided  in  England,  4  T.  R.  118,  and  also  in  Virginia,  that 
if  a  woman  marries  a  second  time,  her  second  husband  is  not  bound  to  main- 
tain her  first  husband's  children.  In  England  the  statute  having  imposed 
the  obligation  of  maintenance  upon  the  mother,  Mr.  B.  seems  to  have  con- 
sidered it  a  debt  with  which  the  second  husband  is  chargeable  so  long  as 
the  coverture  continues.     That  ground  of  liability  does  not  exist  with  us. 

But  where  a  man  marries  a  widow,  who  has  children  by  her  former  hus- 
band, who  are  received  by  the  second  husband  into,  and  held  out  by  him  to 
the  world  as  forming  part  of  his  own  family,  he  will  be  liable  to  pay  third 
persons  for  necessaries  furnished  for  them.  Per  Lord  EUenborough,  4 
East,  82. 

"  No  person  is  bound  to  ])rovide  a  maintenance  for  bis  issue,  unless  where 
the  children  are  impotent  and  unable  to  work,  either  through  infancy,  dis- 
ease, or  accident :"  and  even  this  is  by  statute  which  is  not  in  force  in  Vir- 
ginia. A  contract,  however,  would  be  implied  from  slight  circumstances. 
2  Stark.  521. 

"Our  law  has  made  no  provision  to  prevent  the  disinheriting  of  children 
by  will:  leaving  every  man's  property  in  his  own  disposal,  upon  a  principle 

*  If  indeed  the  child  lives  with  the  father,  who  receives  the  avails  of  his  labor,  he  might  perhaps  be 
liable  on  other  grounds  than  the  mere  parental  relation. 

If  the  child  does  not  live  with  the  father,  the  latter  is  not  bound  for  clothes  furnished,  (though  the 
son  was  in  great  want  of  them,)  unless  bv  authority,  express  or  implied.  1  Carr.  &  Payne,  1,  5,  11. 
O.L.R.295,296. 
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of  liberty  in  this,  as  well  as  every  other  action  :  though  perhaps  it  had  not 
been  amiss,  if  the  parent  had  been  bound  to  leave  them,  at  the  least,  a 
necessary  subsistence.  Indeed,  among  persons  of  any  rank  or  fortune,  a 
competence  is  generally  provided  for  younger  children,  and  the  bulk  of  the 
estate  settled  upon  the  eldest,  by  the  marriage  articles.  Heirs  also,  and 
children,  are  favorites  of  our  courts  of  justice,  and  cannot  be  disinherited  by 
any  dubious  or  ambiguous  words  ;  there  being  required  the  utmost  certainty 
of  the  testator's  intentions  to  take  away  the  right  of  an  heir." 

The  laws  of  Virginia  contain  very  liUeral  provisions  fur  posthumous  and 
pretermitted  children,  which  will  be  the  subject  of  examination  hereafter.  See 
I  R.  C.  ch.  104.  See  the  case  of  Yerby  vs.  Yerby,  3  Call.  334,  which  oc- 
curred before  the  act  of  1794,  ch.  170,  and  was  not  within  the  former  act. 

A  devise  in  general  terms  to  the  devisor's  children,  does  not  include  a 
posthumous  child  so  as  to  prevent  it  from  claiming  under  the  provisions  of 
the  statute  as  a  pretermitted  child.  Such  child  is  entitled  to  such  share  of 
the  real  and  personal  estate,  as  it  would  have  been,  had  the  father  died  in- 
testate, together  with  a  like  share  of  the  rents  and  profits  of  the  real  estate, 
and  interest  and  profits  of  personal  estate  and  hires  of  negroes.  The  por- 
tion is  to  be  raised  by  a  proportionable  contribution  by  the  devisees  and 
legatees,  and  those  claiming  under  them,  though  they  be  purchasers  without 
notice,  (for  this  is  a  legal  right,)  and  not  by  dividing  the  estate  into  equal 
parts.     3  Mun.  W. 

"  From  the  duty  of  maintenance,  we  may  easily  pass  to  that  of  protection, 
which  is  also  a  natural  duty,  but  rather  permitted  than  enjoined  by  any  mu- 
nicipal laws :  nature,  in  this  respect,  working  so  strongly  as  to  need  rather 
a  check  than  a  spur.  A  parent  may,  by  our  laws,  maintain  and  uphold  his 
children  in  their  law-suits,  without  being  guilty  of  the  legal  crime  of  main- 
taining quarrels.  A  parent  may  also  justify  an  assault  and  battery  in  de- 
fence of  the  persons  of  his  children  :  nay,  where  a  man's  son  was  beaten  by 
another  boy,  and  the  father  went  near  a  mile  to  find  him,  and  there  revenged 
his  quarrel  by  beating  the  other  boy,  of  which  beating  he  afterwards  unfor- 
tunately died,  it  was  not  held  to  be  murder,  but  manslaughter  merely.  Such 
indulgence  does  the  law  shew  to  the  frailty  of  human  nature,  and  the  work- 
ings of  parental  affection. 

"  The  last  duty  of  parents  to  their  children  is  that  of  giving  them  an  ed- 
ucation suitable  to  their  station  in  life  :  a  duty  pointed  out  by  reason,  and 
of  far  the  greatest  importance  of  any.  For,  as  Puffendorf  very  well  observes, 
it  is  not'easy  to  imagine  or  allow,  t1iat  a  parent  has  conferred  any  consider- 
able benefit  upon  his  child,  by  bringing  him  into  the  world,  if  he  after- 
wards entirely  neglects  his  culture  and  education,  and  suffers  him  to  grow 
up  like  a  mere  beast,  to  lead  a  life  useless  to  others,  and  shameful  to  him= 
self." 

Our  Virginia  law  contains  no  provision  enforcing  the  important  moral 
duty  here  mentioned.  The  children  of  persons  who  are  incapable  of  sup- 
porting them  and  bringing  them  up  in  honest  courses,  may  indeed  be  taken 
from  their  parents  and  bound  out ;  but  the  law  goes  no  farther. 

2.  "  The  power  of  parents  over  their  children  is  derived  from  the  former 
consideration,  their  duty  :  This  authority  being  given  them,  partly  to  ena- 
ble the  parent  more  effectually  to  perform  his  duty,  and  partly  as  a  recom- 
pense for  his  care  and  trouble  in  the  faithful  discharge  of  it.  And  upon  this 
score  the  municipal  laws  of  some  nations  have  given  a  much  larger  author- 
ity to  the  parents  than  others.  The  ancient  Roman  laws  gave  the  father 
a  power  of  life  and  death  over  his  children  ;  upon  this  principle,  that  he  who 
gave  had  also  the  power  of  taking  away.  But  the  rigor  of  these  laws  was 
softened  by  subsequent  constitutions  ;  so  that  wo  find  a  father  banished  by 
the  emperor  Hadrian  for  killing  his  son,  thousih  he  had  comrnitted  a  very 
18 
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heinous  crime^  upon]] this  maxim,  that  ' patria  potestas  in  pietatc  debet,  non 
in  atrocitate,  consistere,'  But  still  they  maintained  to  the  last  a  very  large 
and  absolute  authority :  For  a  son  could  not  acquire  any  property  of  his 
own  during  the  life  of  his  father;  but  all  his  acquisitions  belonged  to  the  fa- 
ther, or  at  least  the  profits  of  them  for  his  life. 

"  The  power  of  a  parent  by  our  English  laws  is  much  more  moderate; 
but  still  sulRcient  to  keep  the  child  in  order  and  obedience.  He  may  law- 
fully correct  his  child,  being  under  age,  in  a  reasonable  manner;  for  this  is 
for  the  benefit  of  his  education.  The  consent  or  concurrence  of  the  parent 
to  the  marriage  of  his  child  under  age,  was  also  directed  by  our  ancient  law 
to  be  obtained  :  But  now  it  is  absolutely  necessary,  for  without  it  the  contract 
is  void.  And  this  also  is  another  means  which  the  law  has  put  into  the 
parent's  hands  in  order  the  better  to  discharge  his  duty;  first,  of  protecting 
his  children  from  the  snares  of  artfiil  and  designing  persons ;  and  next, 
of  settling  them  properly  in  life,  by  preventing  the  ill  consequences  of  too 
early  and  precipitate  marriages."  If  the  father  abuses  his  rights  to  the  in- 
jury of  the  child,  the  court  will  protect  it.  5  East,  221.  His  rights,  too, 
are  under  the  control  of  the  courts  of  chancery,  (see  1  R.  C.  ch.  108,)  and 
that  court  will,  in  case  of  ill-treatment  or  cruelty,  appoint  another  guardian. 
10  Vez.  jr.  52.     12  Vez.  jr.  492. 

But  the  father  of  a  child  is  entitled  to  the  custody  of  it,  though  an  infant 
at  the  breast  of  the  mother,  if  the  court  see  no  ground  to  impute  any  mo- 
tive to  the  father,  injurious  to  its  health  or  liberty.  5  East,  22 1.  For  in 
general  the  father  has  a  natural  and  legal  right  to  the  custody  of: the  child. 
3  P.  Wms.  154.  See  however  4  John.  187.  But  not  only  in  the  case  of 
ill-treatment  above  mentioned  has  the  child  been  removed  from  the  control 
of  his  father,  but  in  other  cases  also  ;  as  where  he  was  in  constant  habits 
of  drunkenness  and  blasphemy :  vide  10  Vez.  jr.  61,  62  :  and  it  has  been 
done  even  where  he  had  become  insolvent,  and  was  incapable  of  supporting 
and  bringing  him  up.  1  Mad.  262.  This  power  exists  expressly  with  us  in 
such  a  case,  by  the  provisions  of  our  act.  2  R.  C.  ch.  239,  514.  And  in 
case  an  infant  is  the  "  ward  of  the  court,"  the  father  has,  in  Englaml,  been 
prevented  from  taking  it  for  education  abroad,  and  compelled  to  give  secu- 
rity not  to  remove  him.  See  a  case  cited  10  Vez.  55,  63.  4  Br.  101.  1 
P.  Wms.  704,  n.  1.     6  Vez.  363. 

"  A  father  has  no  other  power  over  his  son's  estate,  than  as  his  trustee 
or  guardian  ;  for,  though  he  may  receive  the  profits  during  the  child's  mi- 
nority, yet  he  must  account  for  them  when  he  comes  of  age." 

The  father  is  guardian  by  nature  of  his  child.  But  the  guardianship  by 
nature  extends  no  farther  than  the  custody  of  the  infant's  person.  Carth. 
386.  Co.  Litt.  84.  It  is  true,  that  where  he  acquired  possession  of  the 
lands,  claiming  the  custody  of  the  body  as  guardian  by  nature,  he  is  said  not 
to  have  been  accountable  to  the  heir.  3  Bac.  404,  citing  Co.  Litt.  88,  b. 
But  where  he  was  guardian  in  socage,  he  was  always  bound  to  account: 
Ibid  :  and  ]\Ir.  Hargrave  says,  that  Lord  Coke  did  not  mean  that  if  the  fa- 
ther did  receive  the  profits  he  was  not  accountable.  This  matter  is  more 
fully  treated  of  hereafter. 

I  apprehend  that  in  Virginia,  where  the  father  is  only  guardian  by  nature, 
he  is  not  only  bound  to  account,  as  Mr.  Blackstone  here  states,  but  that  he 
cannot  lawfully  hold  the  infant's  property  without  giving  security.  The  act 
of  assembly  (1  R.  C.  108)  authorizes' the  courts  having  jurisdiction,  to  re- 
quire security  from  any  guardian  in  socage  ;  and  it  further  gives  power  to 
displace  "any  guardian  of  any  description  whatever,"  who  appears  to  have 
been  guilty  of  a  flagrant  breach  of  trust.  Moreover,  payment  to  the  father, 
of  a  legacy  to  the  child,  being  decided  not  to  be  a  good  payment,  (1  P. 
"W  1)5.  285,)  it  would  seem  to  follow,  that,  i.n  that  character  alone,  he  has  no 
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power  over  the  infant's  estate  ;  for  if  he  cannot  receive,  still  less  can  he  sue 
for  and  recover.  Hence  the  practice  has  generally  been  for  the  parent  to 
become  guardian  of  the  child  by  appointment  of  the  court,  where  the  child 
has  property  independent  of  the  parent.  It  is  rarely  omitted,  save  where 
the  unquestionable  solvency  of  the  party  affords  no  reason  for  throwing  any 
obstacles  in  the  way  of  payment  to  him. 

"  Where  children,"  says  Mr.  Christian,  "have  fortunes  independent  of 
their  parents.  Lord  Thurlow  declares  that  it  was  the  practice  in  chancery  to 
refer  it  to  the  master,  to  enquire  whether  the  parents  were  of  ability  to 
maintain  the  children ;  if  not,  then  to  report  what  would  be  a  proper  main- 
tenance ;  and  this  practice  did  not  vary  where  a  maintenance  was  directly 
given  by  the  will,  unless  in  cases  where  it  was  given  to  the  father ;  under 
which  circumstance  it  was  a  legacy  to  him.     1  Bro.  388." 

Before  an  order  is  made  for  maintenance,  an  enquiry  will  be  directed  into 
the  ability  of  the  father,  if  living,  to  maintain  the  infant :  for  the  father  is 
not  relieved  from  his  natural  duty,  and  if  he  is  of  ability,  the  property  will 
be  permitted  to  accumulate  for  the  infant's  benefit.  1  Atk.  519.  3  Atk. 
123.  3  Atk.  399,  Darley  vs.  Darley.  3  Br.  Ch.  G.  60.  4  Br.  Ch.  C.  224. 
4  Vez.  jr.  699.  5  Vez.  jr.  191.  9  Vez.  jr.  470.  Quare  as  to  the  mother, 
and  see  Bun.  1.36.  1  Br.  Ch.  C.  268.  4  East,  76.  4  John.  100.  But 
this  enquiry  is  dispensed  with  where  a  legacy  is  left  to  the  infant  expressly 
for  maintenance,  (3  Vez.  jr.  730,)  though  formerly  held  otherwise.  3  Br. 
Ch.  C.  424.  And  where  the  father  is  not  of  ability,  maintenance  will  now 
be  decreed  for  time  past  as  well  as  to  come.  3  Br.  Ch.  C.  60.  6  Vez.  jr. 
425,  454.  "9  Vez.  jr.  285.  Interest,  however,  is  never  allowed  upon  arrears 
of  maintenance.     14  Vez.  516,  517.     See  1  Mad.  271,  272,  &.c. 

"  The  father  may  have  the  benefit  of  his  children's  labor  while  they  live 
with  him,  and  are  maintained  by  him  :  But  this  is  no  more  than  he  is  en- 
titled to  from  his  apprentices  or  servants.  The  legal  power  of  a  father,  (for 
a  mother,  as  such,  is  entitled  to  no  power,  but  only  to  reverence  and  respect,) 
the  power  of  a  father,  I  say,  over  the  persons  of  his  children,  ceases  at  the 
age  of  twenty-one  :  For  they  are  then  enfranchised  by  arriving  at  years  of 
discretion,  or  that  point  which  the  law  has  established  (as  some  must  neces- 
sarily be  established)  when  the  empire  of  the  father,  or  other  guardian,  gives 
place  to  the  empire  of  reason.  Yet,  till  that  age  arrives,  this  empire  of  the 
father  continues  even  after  his  death  ;  for  he  may  by  his  will  appoint  a 
guardian  to  his  children.  He  may  also  delegate  part  of  his  parental  authori- 
ty, during  his  life,  to  the  tutor  or  schoolmaster  of  his  child,  who  is  then  in 
loco  parentis,  and  has  such  a  portion  of  the  power  of  the  parent  committed 
to  his  charge,  viz:  that  of  restraint  and  correction,  as  may  be  necessary  to 
answer  the  purposes  for  which  he  is  employed.* 

3.  "  The  duties  of  children  to  their  parents  arise  from  a  principle  of  na- 
tural justice  and  retribution.  For  to  those  who  gave  us  existence,  we  na- 
turally owe  subjection  and  obedience  during  our  minority,  and  honor  and 
reverence  ever  after  :  They  who  protected  the  weakness  of  our  infancy,  are 
entitled  to  our  protection  in  the  infirmity  of  their  age  ;  they  who,  by  sus- 
tenance and  education,  have  enabled  their  offspring  to  prosper,  ought  in  re- 
turn to  be  supported  by  that  offspring,  in  case  they  stand  in  need  of  assis- 
tance. Upon  this  principle  proceed  all  the  duties  of  children  to  their  pa- 
rents which  are  enjoined  by  positive  laws.     And  the  Athenian  laws  carried 

*It  is  not  easy  lo  say  preoisaly  what  amounts  to  an  emancipation  of  the  child  from  parental  authori- 
ty. In  5  Barn.  &.  Aid.  625,  it  is  said,  that  "  dtiring  the  minority  the  child  will  remain,  almost  under 
any  circumstances,  unemancipaied.  During  minoiity  there  can  be  no  emancipation,  unless  lie  mar- 
ries and  so  becomes  himself  the  head  of  alamilv,  or  unless  he  contracts  Rome  other  relation  so  as 
wholly  and  permanently  to  exclude  parental  control.  Such,  for  instance,  as  engaging  in  military  ser- 
vice.  5  Barn.  &.  Aid.  176.  But  if  ever  this  terminates  before  maturity,  the  parental  nulhonty  re- 
vi*-**.    I  Barn.  <fc  Cre».  345.    See  6  T.  R.  247. 
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this  prineiple  into  practice  witli  a  scrupulous  kind  of  nicety:  obliging  all 
children  to  provide  for  their  father,  when  fallen  into  poverty  ;  with  an  ex- 
ception to  spurious  children,  to  those  whose  chastity  had  been  prostituted 
by  consent  of  the  father,  and  to  those  whom  he  had  not  put  in  any  way  of 
gaining  a  livelihood.  The  legislature,  says  Baron  Montesquieu,  considered 
that,  in  the  first  casn,  the  father,  being  uncertain,  had  rendered  the  natural 
obligation  precarious  ;  that,  in  the  second  case,  he  had  sullied  the  life  he 
had  given,  and  done  his  children  the  greatest  of  injuries,  in  depriving  them 
of  their  reputation  ;  and  that,  in  the  third  case,  he  had  rendered  their  life 
(so  far  as  in  him  lay)  an  insupportable  burthen,  by  furnishing  them  with  no 
meiins  of  subsistence. 

"  Our  laws  agree  with  those  of  Athens  with  regard  to  the  first  only  of 
these  particulars,  the  case  of  spurious  issue.  In  the  other  cases,  the  law 
does  not  hold  the  tic  of  nature  to  be  dissolved  by  any  misbehaviour  of  the 
parent,  and  therefore  a  child  is  equally  justifiable  in  defending  the  person,  or 
maintaining  the  cause  or  suit,  of  a  bad  parent,  as  a  good  one  ;  and  is  equally 
compellable,  if  of  sufficient  ability,  to  maintain  and  provide  for  a  wicked 
and  unnatural  progenitor,  as  for  one  who  has  shewn  the  greatest  tenderness 
and  parental  piety." 

Our  law  contains  no  provision  enforcing  this  natural  duty.  The  statute 
cited  has  been  repealed  by  the  general  act  repealing  British  statuters. 

It  may  not  be  improper  here  to  add,  that  contracts  between  parent  and 
child  are  regarded  in  equity  with  a  jealous  eye,  (1  Vez.  400.  2  Atk.  159, 
254,  258.  1  P.  Wms.  639.  3  Br.  Ch.  C.  156,)  and  the  relation  in  which 
they  stand  weighs  much  in  deciding  a  question  of  fraud.  But  where  there 
is  no  other  evidence  of  fraud,  the  contract  will  not  be  set  aside  for  this 
cause  only  ;  particularly  if  the  agreement  was  reasonable,  or  entered  into  to 
effect  a  laudable  purpose.  2  Atk.  85.  1  Br.  Ch.  C,  369.  And  the  com- 
plairit  should  always  be  made  in  time,  and  not  postponed  till  the  father  is 
dead  and  the  child  married,  by  which  last  act,  in  cases  of  settlement,  per- 
sons unborn  instantly  acquire  a  right.     5  Vez.  877.     1  Vez.  401. 

II.  "  We  are  next  to  consider  the  case  of  illegitimate  children,  or  bas- 
tards; with  regard  to  whom  let  us  enquire,  1.  Who  are  bastards.  2.  The 
legal  duties  of  the  parents  towards  a  bastard  child.  3.  The  rights  and  inca- 
pacities attending  such  bastard  children. 

1.  "  Who  are  bastards.  A  bastard,  by  the  English  law,  is  one  that  is  not 
only  begotten,  but  born,  out  of  lawful  matrimony."  But  if  the  father  has 
intermarried  with  his  mother,  and  subsequently  recognized  him,  or  if  he 
was  born  in  marriage  deemed  tiull  in  law,  the  child  is  not  a  bastard.  1  R. 
C.  ch.  96,  §  19.  And  so  though  the  child  was  born  and  the  marriage 
consummated  before  the  act  was  passed,  yet  if  the  father  lived  afterwards, 
and  continued  to  recognize  him,  he  is  thereby  legitimated.     3  H.  &  M.  225. 

"The  civil  and  cannon  laws  do  not  allow  a  child  to  remain  a  bastard,  if 
the  parents  afterwards  intermarry  :  and  herein  they  differ  most  materially 
from  our  law  ;  which,  though  not  so  strict  as  to  require  that  the  child  shall 
be  begotten,  yet  makes  it  an  indispensable  condition  to  make  it  legitimate, 
that  it  shall  be  born  after  lawful  wedlock.  And  the  reason  of  our  English 
law  is  surely  much  superior  to  that  of  the  Roman,  if  wc  consider  the  prin- 
cipal end  and  design  of  establishing  the  contract  of  marriage,  taken  in  a 
civil  light  abstractedly  from  nny  religious  view,  which  has  nothing  to  do 
with  the  legitimacy  or  illegitimacy  of  the  children.  The  main  end  and 
design  of  marriage,  therefore,  being  to  ascertain  and  fix  upon  some  certain 
person,  to  whom  the  care,  the  protection,  the  maintenance,  and  the  educa- 
tion of  the  children  should  belong,  this  end  is  undoubtedly  better  answered 
by  legitimating  all  issue  born  after  wedlock,  than  by  legitimating  all  issue 
of  the  same  parties,  even  born  before  wedlock,  so  as  wedlock  afterwards  en- 
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sues:  I.  Because  of  the  very  great  uncertainty  there  will  generally  be,  in 
the  proof  that  the  issue  was  really  begotten  by  the  same  man  :  whereas,  by 
confining  the  proof  to  the  birth,  and  not  to  the  begetting,  our  law  has  ren- 
dered it  perfectly  certain  what  child  is  legitimate,  and  who  is  to  take  care 
of  the  child.  2.  Because,  by  the  Roman  law,  a  child  may  be  continued  a 
bastard,  or  made  legitimate,  at  the  option  of  the  father  and  mother,  by  a 
ma.rna.ge  ex  post  facto  ;  thereby  opening  a  door  to  many  frauds  and  partiali- 
ties, which  by  our  law  are  prevented.  3.  Because,  by  those  laws,  a  man  may 
remain  a  bastard  till  forty  years  of  age,  and  then  become  legitimate  by  the 
subsequent  marriage  of  his  parents;  whereby  the  main  end  of  marriage,  the 
protection  of  infants,  is  totally  frustrated.  4.  Because  this  rule  of  the  Ro- 
man law  admits  of  no  limitations  as  to  the  time  or  number  of  bastard?  so  to 
be  legitimated;  but  a  dozen  of  them  may,  twenty  years  after  their  birth,  by 
the  subsequent  marriage  of  their  parents,  be  admitted  to  all  the  privileges  of 
legitimate  children.  This  is  plainly  a  great  discouragement  to  the  matrimonial 
state  ;  to  which  one  main  inducement  is  usually  not  only  the  desire  of  hav- 
ing children,  but  also  the  desire  of  procreating  lawful  heirs.  Whereas,  our 
constitutions  guard  against  this  indecency,  and  at  the  same  time  give  suffi- 
cient allowance  to  the  frailties  of  human  nature.  For,  if  a  child  be  begot- 
ten while  the  parents  are  single,  and  they  will  endeavor  to  make  an  early 
reparation  for  the  offence,  by  marrying  within  a  few  months  after,  our  law  is 
so  indulgent  as  not  to  bastardize  the  child,  if  it  be  born,  though  not  begot- 
ten, in  lawful  wedlock  ;  for  this  is  an  incident  that  can  happen  but  once, 
since  all  future  children  will  be  begotten,  as  well  as  born,  within  the  rules  of 
honor  and  civil  society.  Upon  reasons  like  these,  we  may  suppose  the  peers 
to  have  acted  at  the  parliament  of  Merton,  when  they  refused  to  enact  that 
children  born  before  marriage  should  be  esteemed  legitimate. 

"  From  what  has  been  said,  it  appears,  that  all  children  born  before  ma- 
trimony are  bastards  by  the  common  law :  and  so  it  is  of  all  children  born 
BO  long  after  the  death  of  the  husband,  that,  by  the  usual  course  of  gestation, 
they  could  not  be  begotten  by  him.  But,  this  being  a  matter  of  some  un- 
certainty, the  law  is  not  exact  as  to  a  few  days.  And  this  gives  occasion 
to  a  proceeding  at  common  law,  where  a  widow  is  suspected  to  feign  herself 
with  child,  in  order  to  produce  a  supposititious  heir  to  the  estate  :.  an  attempt 
which  the  rigor  of  the  Gothick  constitutions  esteemed  equivalent  to  the 
most  atrocious  theft,  and  therefore  punished  with  death.  In  this  case,  with 
us  the  heir  presumptive  may  have  a  writ  de  ventre  inspiciendo,  to  examine 
whether  she  be  with  child  or  not ;  and,  if  she  be,  to  keep  her  under  proper 
restraint  till  delivered  ;  which  is  entirely  conformable  to  the  practice  of  the 
civil  law  :  but,  if  the  widow  be,  upon  due  examination,  found  not  pregnant, 
the  presumptive  heir  shall  be  admitted  to  the  inheritance,  though  liable  to 
lose  it  again  on  the  birth  of  a  child  within  forty  weeks  from  the  death  of  a 
husband.  But  if  a  man  dies,  and  his  widow  soon  after  marries  again,  and 
a  child  is  born  within  such  a  time,  as  that  by  the  course  of  nature  it  might 
have  been  the  child  of  either  husband  ;  in  this  case  he  is  said  to  be  more 
than  ordinarily  legitimate  ;  for  he  may,  when  he  arrives  to  years  of  discre- 
tion, choose  which  of  the  fathers  he  pleases.  To  prevent  this,  among  other 
inconveniencies,  the  civil  law  ordained  that  no  widow  should  marry  ivfra 
annum  Indus,  a  rule  which  obtained  so  early  as  the  reign  of  Augustus,  if  not 
of  Romulus :  and  the  same  constitution  was  probably  handed  down  to  our 
early  ancestors  from  the  Romans,  during  their  stay  in  this  island  ;  for  we 
find  it  established  under  the  Saxon  and  Danish  governments. 

"  As  bastards  may  be  born  before  the  coverture  or  marriage  state  is  begun, 
or  after  it  is  determined,  so  also  children  born  during  wedlock  may,  in  some 
circumstances,  be  bastards.  As  if  the  husband  be  out  of  the  kingdom  of 
England  (or,  as  the  law  somewhat  loosely  phrases  it,  extra  quatuqr  tnaria) 
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for  above  nine  months,  so  that  no  access  to  his  wife  can  be  presumed,  her 
issue  during  that  period  shall  be  bastards.  But  generally,  during  the  cover- 
ture, access  of  the  husband  shall  be  presumed,  unless  the  contrary  can  be 
shewn  ;  which  is  such  a  negative  as  can  only  be  proved  by  shewing  him  to 
be  elsewhere  :  for  the  general  rule  is,  prasumitur  pro  legitimatione."- 

Formerly,  when  the  husband  was  living  within  the  kingdom,  access  was 
presumed,  unle^-s  strict  proof  was  adduced  that  the  husband  and  wife  were 
all  the  time  living  at  a  distance  from  each  other;  but  now,  the  legitimacy  or 
illegitimacy  of  the  child  of  a  married  woman,  living  in  'a  notorious  state  of 
adultery,  under  all  the  circumstances,  is  a  question  lor  a  jury  to  determine. 
4  T.  R.  35(5,  and  '2-31.  And  when  the  husband  in  the  course  of  nature  can- 
not have  been  the  father  of  his  wife's  child,  the  child  is  by  law  considered  a 
bastard  ;  and  Lord  Ellenborough  said,  that  circumstances  which  shew  a  na- 
tural impossibility  that  the  husband  could  be  the  father  of  the  child  of  which 
the  wife  is  delivered,  whether  arising  from  his  being  under  the  age  of  puber- 
ty, or  from  his  labouring  under  disability  occasioned  by  natural  infirmity,  or 
from  the  length  of  time  elapsed  since  his  death,  are  grounds  on  which  the 
illegitimacy  of  the  child  may  be  founded.  And,  therefore,  where  it  was 
proved  that  the  husband  had  only  access  one  fortnight  before  the  birth  of  a 
child,  it  was  held  to  be  illegitimate  ;  but  the  court  said  that  the  case  where 
the  parents  have  married  so  recently  before  the  birth  of  the  child  that  it 
could  not  have  been  begotten  in  wedlock,  stands  upon  its  own  peculiar 
ground,  the  child  in  that  case  is  legitimated  by  the  recognition  of  the  hus- 
band ;  8  East,  193  ;  and  as  to  proof  of  bastardy,  see  Stark,  on  Evid.  part  4, 
217  to  225.  Chitty. 

In  the  case  cited  by  Mr.  Chitty  of  Goodright  ex  dem.  Thomson  vs.  Saul, 
(4  T.  R.  356,)  a  new  trial  was  granted  on  the  ground  of  misdirection.  The 
judge  had  instructed  the  jury,  that  as  there  was  no  proof  of  non  access  by 
the  husband,  the  child  could  not  be  bastardized  by  proof  of  cohabitation 
with  another,  accompanied  by  other  strong  circumstances.  Note — It  has 
been  decided  that  the  wife  is  not  a  good  witness  to  prove  non  access,  for 
that  may  be  proved  by  others  ;  but  she  is  a  good  witness  to  prove  inconti- 
nence ex  necessitate.  Bull.  Ni.  Pr.  112.  1  Wils.  340.  Sed  quare,  and  see 
Cowper,  594. 

Besides  the  rule  " prasumitur pro  legitimatione,"  there  is  another,  "quod 
non  jastuin  est  post  mortem  bastardum  facer t ;"  but  this  is  said  to  hold  only 
in  the  dispute  between  bastard  eigne  and  mulier  puisne.  For  the  curious 
doctrine  on  this  subject,  see  Co.  Litt.  243,  b.  &c. 

In  Stevens  vs.  Moss,  (Cow.  591,)  it  was  decided  that  the  parents  were 
good  witnesses  to  prove  the  child  to  have  been  born  before  marriage,  but  not 
to  bastardize  him  by  proving  no  connexion  after  marriage  ;  and  so  they  are 
good  witnesses  to  prove  no  marriage,  or  an  illegal  one.  6  T.  R.  330.  The 
distinction  seems  therefore  to  be,  that  the  wife  may  prove  her  own  inconti- 
nence, but  cannot  prove  "  no  access."  Yet  the  reasons  of  Lord  Mansfield 
in  Stevens  us.  Moss,  and  the  general  principles  of  the  law  of  evidence,  would 
seem  to  oppose  the  admission  in  either  case.  The  cases  cited  in  support 
of  it  in  1  Wils.  340,  may  be  found  in  cases  Temp.  Hard.  79.  See  Peake, 
131.  It  was  an  order  of  bastardy,  and  the  woman  was  a  married  woman. 
She  was  admitted  to  prove  that  she  had  had  criminal  connexion  with  another, 
but  not  non  access  of  the  husband.  The  wife  was  not  permitted  to  prove 
non  access  in  a  case,  HE.  R.   132. 

In  the  case  of  Bowles  vs.  Bingham,  (2  Mun.  442,)  it  was  decided  that 
declarations  of  the  husband,  that  a  child  born  in  wedlock  is  not  his,  are  not 
admissible  evidence  of  bastardy,  though  the  child  was  born  only  three  months 
after  marriage,  and  though  the  declarations  were  offered  in  evidence  to  repel 
the  claim   of  the  husband  as  heir  of  the  child.     See   3  Mun.  506,  599. 
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Judge  Roane,  in  delivering  the  opinion  of  the  court,  approves  the  decision 
of  Stevens  vs.  Moss. — See  further,  as  to  the  competency  of  such  testimony, 
King  vs.  Lufle,  8  East,  V.rS.     6  Bin.  283. 

Mr.  Blackstone  tells  us,  in  reference  to  the  period  of  gestation,  that  "  the 
law  is  not  exact  as  to  a  few  days."  Eleven  months  is  too  late.  Bull.  1 14. 
See  a  learned  note  of  Mr.  Hargrave's  on  this  subject,  Co.  Litt.  123.  He 
seems  inclined  to  think  that  the  decisions  do  not  tie  down  the  rule  to  forty 
weeks,  as  Lord  Coke  intimates,  but  that  it  has  been  the  practice  of  the" 
courts  to  consider  forty  weeks  merely  as  the  usual  time,  but  not  the  ultimum 
tempus.  See  Alsop  us.  Stacey,  Cro.  Ja.  54 J.  Thecar's  case,  idem,  685. 
■Starkie,  part  4,  221,  n.  a. 

In  one  of  the  laws  of  Virginia,  ten  months  seems  to  be  constituted  the 
ultimum  tempus.     1  R.  C.  ch.  99,  §  26. 

The  following  information  from  Dr.  Hunter  will  be  found  in  Harg.  &  B. 
Co.  Litt.  123.  1.  The  usual  period  of  gestation  is  nine  calendar  months, 
but  there  is  very  commonly  a  difference  of  one,  two,  or  three  weeks.  2.  A 
child  may  be  born  alive,  at  any  time  from  three  months  ;  but  we  see  none 
born  with  powers  of  coming  to  manhood,  or  of  being  reared,  before  seven 
calendar  months,  or  near  that  time  ;  at  six  months  it  cannot  be.  3.  I  have 
known  a  woman  bear  a  living  child,  in  a  perfectly  natural  way,  fourteen  days 
later  than  nine  calendar  months;  and  believe  two  women  to  have  been  de- 
livered of  a  child  alive,  in  a  natural  way,  above  ten  calendar  months  from 
the  hour  of  conception,     iiee  further  Runnington  on  Ejectments,  1  ed. 

In  a  case  where  the  wife  was  a  lewd  woman,  and  she  was  delivered  of  a 
child  forty  weeks  and  ten  days  after  the  death  of  the  husband,  it  was  held 
legitimate.  Hale's  MSS.  Stark,  on  evid.  part  4,  221,  n.  a.  So  where  the 
child  was  born  forty  weeks  and  eleven  days  after  the  death  of  the  first  hus- 
band. 18  Rich.  2.  Hale's  MSS.  Cro.  Jac.  541.  Godb.  281.  See  also  2 
Stra.  925.     Roll.  Ab.  356.  Chitty. 

"  In  a  divorce  a  mensa  el  thoro,  if  the  wife  breeds  children,  they  are  bas- 
tards ;  for  the  law  will  presume  the  husband  and  wife  conformable  to  the 
sentence  of  separation,  unless  access  be  proved  :  but,  in  a  voluntary  sepa- 
ration by  agreement,  the  law  will  suppose  access,  unless  the  negative  be 
shewn.  So  also  if  there  is  an  apparent  impossibility  of  procreation  on  the 
part  of  the  husband,  as  if  he  be  only  eight  years  old,  or  the  like,  there  the 
issue  of  the  wife  shall  be  bastard.  Likewise,  in  case  of  divorce  in  the  spi- 
ritual court  a  vinculo  matrimonii,  all  the  issue  born  during  the  coverture  are 
bastards ;  because  such  divorce  is  always  upon  some  cause  that  reBdered 
the  marriage  unlawful  and  null  from  the  beginning. 

2.  "Let  us  next  see  the  duty  of  parents  to  their  bastard  children,  by  our 
lavir ;  which  is  principally  that  of  maintenance.  For,  though  bastards  are 
not  looked  upon  as  children  to  any  civil  purposes,  yet  the  ties  of  nature,  of 
which  maintenance  are  one,  is  not  so  easily  dissolved:  and  they  hold  indeed 
as  to  many  other  intentions  ;  as,  particularly,  that  a  man  shall  not  marry  his 
bastard  sister  or  daughter.  The  civil  law,  therefore,  when  it  denied  main- 
tenance to  bastards  begotten  under  certain  atrocious  circumstances,  was 
neither  consonant  to  nature  nor  reason,  however  profligate  and  wicked  the 
parents  might  justly  be  esteemed. 

"The  method  in  which  the  English  law  provides  maintenance  for  them 
is  as  follows.  When  a  woman  is  delivered,  or  declares  herself  with  child, 
of  a  bastard,  and  will  by  oath  before  a  justice  of  peace  charge  any  person 
as  having  got  her  Avith  child,  the  justice  shall  cause  such  person  to  be  ap- 
prehended, and  commit  him  till  he  gives  security,  either  to  maintain  the 
child,  or  appear  at  the  next  quarter  sessions  to  dispute  and  try  the  fact.  But 
if  the  woman  dies,  or  is  married  before  delivery,  or  miscarries,  or  proves  not 
to  have  been  with  child,  the  person  shall  be  discharged  :  otherwise,  the  ses- 
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sions,  or  two  justices  out  of  sessions,  upon  original  application  to  them,  may 
take  order  for  the  keeping  of  the  bastard,  by  charging  the  mother  or  the  re- 
j)uted  father  with  the  payment  of  money  or  other  sustentation  for  that  pur- 
pose." 

For  the  provisions  of  our  act  on  this  subject,  which  is  somewhat  in  detail, 
the  student  is  referred  to  2  11.  C.  ch.  239,  §  31  to  35. 

Under  this  act  a  person  is  not  bound  to  support  a  bastard  child,  unless  it 
appear  that  such  child  has  either  actually  been,  or  is  likely  to  be,  chargea- 
ble to  the  parish.  And  where  a  bastard  has  been  placed  on  the  parish  list, 
but  has  been  supported  without  any  engagement  of  the  overseers  of  the 
poor  concerning  it,  the  court  cannot  make  a  retrospective  judgment  for  pre- 
vious maintenance.     Fall  rs.  Augusta  Overseers,  3  Mun.  495. 

An  order  to  pay  so  much  per  week,  or  month,  or  year,  till  the  child  at- 
tains a  certain  age,  is  naught :  for  the  justices  have  only  power  to  indemnify 
the  parish,  and  that  is  only  to  maintain  the  child  as  long  as  it  may  be  char- 
geable. 1  Salk.  121,  478.  But  it  is  good  if  qualified  thus — "  if  he  so  long 
live."     Str.  788. 

Yet  in  Virginia,  as  far  as  my  observation  has  extended,  the  order  is  gene- 
rally made  contrary  to  the  spirit  of  the  foregoing  decisions.  Such  was  the 
case  of  Fall  us.  Overseers  of  Augusta,  3  Mun.  495.  The  remedy  used 
where  the  child  dies  before  the  expiration  of  the  time,  is  to  refuse  payment, 
and  to  plead  the  matter  of  discharge  upon  a  scire  facias  on  the  recogni- 
sance, or  rely  on  it  on  a  motion  for  judgment  under  this  act.  See  6  E.  R. 
110. 

Where  the  parish  officers  took  a  promissory  note  for  a  sum  certain,  and 
sued  upon  it,  and  there  was  a  plea  of  tender  of  a  lesser  sum,  as  the  amount 
of  the  damages  actually  sustained  by  the  parish,  it  was  held  that  the  plain- 
tiffs could  not  recover  more,  that  issue  being  found  for  defendant.  6  E. 
R.  110. 

Voluntary  bonds  to  parish  oflicers,  conditioned  to  pay  a  sum  certain  every 
three  months  until  the  child  shall  be  deemed  capable  of  providing  (or  itself, 
held  good,  and  the  condition  certain  enough.      1  M.  &  S.  310. 

If  the  child  be  born  dead,  there  can  be  no  order  taken  for  payment  of 
the  expenses.     14  East,  277. 

A  prosecution  against  the  putative  father  of  a  bastard  cannot  be  main- 
tained, unless  the  party  be  charged  iii  writing,  nor  unless  the  warrant  was 
issued  on  application  of  the  overseers,  or  one  of  them.     See  6  Mun.  452. 

In  all  cases  of  prosecutions  under  this  act,  the  superior  courts  and  court 
of  appeals  have  jurisdiction  by  way  of  supersedeas  or  appeal,  I  presume, 
ti  Mun.  452.  But  they  cannot  receive  evidence  which  was  not  before  the 
court  below.     I  Ran.  4fi4. 

To  substantiate  the  charge,  the  mother's  testimony  alone  is  sufficient,  if 
she  be  believed.  If  she  swears  that  a  certain  man  is  the  father,  and  that  it 
is  impossible  she  should  be  mistaken.  Judge  Roane  was  of  opinion  that  it 
was  competent  for  the  defendant  to  offer  testimony  to  prove  that  the  moth- 
er, about  nine  months  before  the  birth  of  the  bastard,  was  guilty  of  crimi- 
nal commerce  with  other  men.  Judge  Brooke  inclined  to  the  contrary 
opinion,  especially  as  the  defendant  himself  admitted  that  he  had  had  alike 
intercourse  about  the  same  time.     3  Mun.  495. 

The  putative  father  of  a  bastard,  though  bound  to  support  it,  is  not  en- 
titled to  its  custody,  and  where  he  obtains  possession  of  the  child  by  force 
or  fraud,  it  will  be  restored  to  the  mother.  5  T.  R.  278.  5  East,  224.  7 
E.  579.  But  perhaps  not  where  he  has  the  custody  of  the  child  fairly.  Per 
Kenyon,  ibid.  The  question  of  guardianship  in  this  case  belongs,  it  is  said, 
to  the  Lord  Chancellor.     7  East,  579. 
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Notwithstanding  the  dictum  of  Lord'Kenyon,  however,  an  illegitimate 
child  in  the  custody  oi^  a.  friend  of  the  father,  was  directed  to  be  given  up  to 
the  mother,  though  there  was  no  allegation  of  unfairness,  and  though  it  ap- 
peared probable  the  child  would  not  be  brought  up  so  advantageously  under 
her  care.  1  N.  R.  148.  And  it  seems  yet  to  be  made  a  qucEie  whether  the 
putative  father  has  a  right  to  the  custody  6f  the  child.     4  Taun.  498. 

Though  it  is  yet  unsettled,  as  we  have  seen,  whether  the  putative  father 
of  a  bastard  has  a  right  to  the  custody  of  his  child,  and  though  strictly 
speaking  a  father  cannot  by  will  appoint  a  guardian  to  a  natural  child,  yet, 
under  the  guardian  act,  the  court  of  chancery,  upon  petition,  will  appoint 
those  nominated  by  him  in  his  will.     2  Br.  Ch.  C.  583. 

3.  "  I  proceed  next  to  the  rights  and  incapacities  which  appertain  to  a 
bastard.  The  rights  are  very  few,  being  only  such  as  he  can  acquire  ;  for  he 
can  inherit  nothing,  being  looked  upon  as  the  son  of  nobody,  and  some- 
times called  ^/i«s  nullius,  sometimes  filius  populi.  Yet  he  may  gain  a  sir- 
name  by  reputation,  though  he  has  none  by  niheritance.  All  other  children 
have  their  primary  settlement  in  their  father's  parish ;  but  a  bastard,  in  the 
parish  where  born,  for  he  hath  no  father.  However,  in  case  of  fraud,  as  if 
a  woman  be  sent,  either  by  order  of  justices,  or  comes  to  beg  as  a  vagrant, 
to  a  parish  which  she  does  not  belong  to,  and  drops  her  bastard  there,  the 
bastard  shall,  in  the  first  case,  be  settled  in  the  parish  from  whence  she  was 
illegally  removed ;  or,  in  the  latter  case,  in  the  mother's  own  parish,  if  the 
mother  be  apprehended  for  her  vagrancy.  Bastards  also  born  in  any  li- 
censed hospital  for  pregnant  women,  as  settled  in  the  parishes  to  which  the 
mothers  belong.  The  incapacity  of  a. bastard  consists,  principally,  in  this, 
that  he  cannot  be  heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body;  for,  being  nullius Jiliiis,  he  is  therefore  of  kin  to  nobody,  and  has  no 
ancestors  from  whom  any  inheritable  blood  can  be  derived.  A  bastard  was 
also,  in  strictness,  incapable  of  holy  orders  ;  and,  though  that  were  dis- 
pensed with,  yet  he  was  utterly  disqualified  from  holding  any  dignity  in  the 
church:  but  this  doctrine  seems  now  obsolete:  and  in  all  other  respects, 
there  is  no  distinction  between  a  bastard  and  another  man.  And  really  any 
other  distinction,  but  that  of  not  inheriting,  which  civil  policy  renders  ne- 
cessary, would,  with  regard  to  the  innocent  offspring  of  his  parent's  crimes, 
be  odious,  unjust,  and  cruel  to  the  last  degree  :  and  yet  the  civil  law,  so 
boasted  of  for  its  equitable  decision,  made  bastards  in  some  cases  incapable 
even  of  a  gift  from  their  parents.  A  bastard  may,  lastly,  be  made  legiti- 
mate, and  capable  of  inheriting,  by  the  transcendant  power  of  an  act  of  par- 
liament, and  not  otherwise:  as  was  done  in  the  case  of  John  of  Gant's  bas- 
tard children,  by  a  statute  of  Richard  the  Second." 

Bastards  in  Virginia  are  capable  of  inheriting  or  transmitting  an  inheri- 
tance on  the  part  of  the  mother  as  if  they  were  legitimate.  If  the  father 
of  a  bastard  marry  the  mother,  and  afterwards  recognize  the  bastard  as  his 
child,  he  is  thereby  rendered  legitimate,  and  is  consequently  as  capable  of 
inheriting,  as  if  he  had  been  born  in  lawful  wedlock.      1  R.  C.  ch.  96,  §  19. 


CHAPTER  XI. 

OF  GUARDIAN  AND  WARD. 

"The  only  general  private  relation,  now  remaining  to  be  discussed,  is 
that  of  guardian  and  ward  ;  which  bears  a  very  near  resemblance  to  the 
last,  and  is  plainly  derived  out  of  it :  the  guardian  being  only  a  temporary 
parent;  that  is,  for  so  long  a  time  as  the  ward  is  an  infant,  or  under  age. 
In  examiniuT  this  sppcies  of  rrhtionship,  I  shall  first  consider  the  different 
19 
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kinds  of. guardians,  how  tliey  are  appointed,  and  their  power  and  duty; 
next,  the  different  ages  of  persons,  aa  defined  by  tlie  law;  and,  lastly,  the 
privileges  and  disabilities  of  an  infant,  or  one  under  age,  and  subject  to 
guardianship. 

"  1.  The  guardian,  with  us,  performs  the  office  both  of  the  tutor  and  cw- 
rator  of  the  Roman  laws  ;  the  former  of  which  had  the  charge  of  the  main- 
tenance and  education  of  the  minor,  the  latter  the  care  of  his  fortune;  or, 
according  to  the  language  of  the  court  of  chancery,  the  tutor  was  the  com- 
mittee of  the  person,  the  curator  the  committee  of  the  estate.  But  this 
office  was  frequently  united  in  the  civil  law  ;  as  it  is  always  in  our  law  with" 
regard  to  minors,  though  as  to  lunatics  and  idiots  it  is  commonly  kept  dis- 
tinct. 

"  Of  the  several  species  of  guardians,  the  first  are  guardians  by  nature  : 
viz  :  the  father  and  (in  some  cases)  the  mother  of  the  child.  For  if  an  es- 
tate be  left  to  an  infant,  the  fiithcr  is,  by  common  law,  the  guardian,  and 
must  account  to  his  child  for  the  profits.  And,  with  regard  to  daughters, 
it  seems  by  construction  of  the  statute  4  and'  5  Ph.  &  Mar.  c.  8,  that  the 
father  might  by  deed  or  will  assign  a  guardian  to  any  woman  child  under 
the  age  of  sixteen ;  and,  if  none  be  so  assigned,  the  mother  shall,  in  this 
case,  be  guardian.  There  are  also  guardians  for  nurture;  which  are,  of 
course,  the  father  or  mother,  till  the  infant  attains  the  age  of  fourteen  years; 
and  in  default  of  father  or  mother,  the  ordinary  usually  assigns  some  dis- 
creet person  to  take  care  of  the  infant's  personal  estate,  and  to  provide  for 
his  maintenance  and  education.  Next  are  guardians  in  socage  (an  appel- 
lation which  will  be  farther  explained  in  the  second  book  of  these  commen- 
taries) who  are  also  called  guardians  by  the  common  law.  These  take  place 
only  when  the  minor  is  entitled  to  some  estate  in  lands,  held  by  socage  te- 
nure, and  then  by  the  common  law  the  guardianship  devolves  upon  his  next 
ef  kin,  to  whom  the  inheritance  cannot  possibly  descend ;  as  where  the  es- 
tate descended  from  his  father,  in  this  case  his  uncle  by  the  mother's  side 
cannot  possibly  inherit  this  estate,  and  therefore  shall  be  the  guardian.  For* 
the  law  judges  it  improper  to  trust  the  person  of  an  infant  in  his  hands,  who 
may  by  possibility  become  heir  to  him  ;  that  there  may  be  no  temptation, 
nor  even-  suspicion  of  temptation,  for  him  to  abuse  his  trust.  The  Roman 
laws  proceed  on  a  quite  contrary  principle,  committing  the  care  of  the  mi- 
nor to  him  who  is  next  to  succeed  to  the  inheritance,  presuming  that  the 
next  heir  would  take  the  best  care  of  an  estate,  to  which  he  has  a  prospect 
of  succeeding  ;  and  this  they  boast  to  be  '  sumina  providentia.'  But,  in  the 
mean  time,  they  seem  to  have  forgotten  how  much  it  is  the  guardian's  inter- 
est to  remove  the  incumbrance  of  his  pupil's  life  from  that  estate  for  which 
he  is  supposed  to  have  so  great  a  regard.  And  this  affords  Fortescue,  and 
Sir  Edward  Coke,  an  ample  opportunity  for  triumph;  they  affirming  that  to 
commit  the  custody  of  an  infant  to  him  that  is  next  m  succession,  is  '  quasi 
agnum  committere  liipo,  ad  devora?idum.'  These  guardians  in  socage,  like 
those  for  nurture,  continue  only  until  the  minor  is  fourteen  years  of  age; 
for  then,  in  both  cases,  he  is  presumed  to  have  discretion,  so  far  as  to  choose 
his  own  guardian.  This  he  may  do,  unless  one  be  appointed  by  the  father, 
by  virtue  of  the  statute  12  Car.  II.  c.  24,  which,  considering  the  imbecihty 
of  judgment  in  children  of  the  age  of  fourteen,  and  the  abolition  of  guardian- 
ship in  chivalry,  (which  lasted  till  the  age  of  twenty-one,  and  of  which  we 
shall  speak  hereafter,)  enacts,  that  any  father,  under  age  or  of  full  age,  may, 
by  deed  or  will,  disp6se  of  the  custody  of  his  child,  either  born  or  unborn, 
to  any  person,  except  a  popish  recusant,  either  in  possession  or  reversion, 
till  such  cliild  attains  the  age  of  one  and  twenty  years.  These  are  called 
guardians  by  statute,  or  testamentary  guardians.  There  are  also  special 
-guardians  by  custow  of  London,  and  other  places  :  but  they  arc  particular 
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exceptions,  and  do  not  fall  under  the  general  law."  Mr.  Hargrave,  in  his 
learned  annotations  on  Lord  Coke's  Commentaries,  enumerates  many  spe- 
cies of  guardian.  1.  Guardianship  in  chivalry,  which  is  abolished  even  in 
England.  2.  Guardianship  in  socage,  which  still  exists  in  England,  but 
ceases  at  fourteen  years  of  age.  This,  too,  I  conceive  to  be  abolished  in 
Virginia,  upon  principles  of  common  law,  since  it  could  only  arise  where 
the  infant  was  seised  of  lands  or  otiier  hereditaments  holdcn  by  socage. 
Co.  Litt.  87  b.  88  b.  n.  13.  Now  as  all  tenures  are  abolished  in  Virginia 
by  the  operation  of  the  act  of  1779,  ch.  1-3,  (see  vol.  1,  part  2,  page  44, 
note,)  guardianship  in  socage  cannot  in  strictness  exist  with  us  ;  and  though 
the  act  of  assembly  (1  R.  C.  108,  §  1,  4.)  speaks  of  guardians  in  socage, 
yet  the  allusion  to  them  has  probably  proceeded  from  inadvertently  copy- 
ing the  provisions  of  ante-revolutionary  statutes  without  a  due  attention  to 
the  change  thus  effected  by  our  laws.  3.  Guardianship  by  nurture,  which 
extended  no  farther  than  the  person  of  the  infant,  and  determined  at  four- 
teen years  of  age.  This  species  of  guardianship  only  occurred  where  the 
infant  was  without  any  other  guardian,  and  none  could  have  it  except  the 
father  or  mother.  Co.  Litt.  88  b.  n.  13.  Now,  as  the  father,  or.  where 
there  is  no  father,  the  mother,  is  guardian  by  nature  also,  the  meaning  of 
the  above  passage  can  only  be  solved  by  referring  to  the  doctrine,  that  ac- 
cording to  strict  law,  only  an  heir  apparent  can  be  subject  of  guardianship 
by  nature.  Of  course,  in  England,  the  father  may  be  guardian  by  nurture 
of  his  other  children,  but  never  of  his  heir  apparent.  Guardianship  by 
nurture,  therefore,  on  these  principles,  cannot  exist  in  Virginia,  since  the 
parents  would  be  equally  guardians  by  nature  of  all  their  children,  and 
where  the  two  rights  of  guardian  by  nature  and  guardian  by  nurture  con- 
cur in  the  same  person,  we  have  seen  that  he  assumes  the  first  and  not  the 
last  of  these  characters.  4.  Guardianship  by  appointment  of  ecclesiasti- 
cal court.  *  The  powers  of  that  court,  on  this  subject,  have  been  much  ques- 
tioned in  England,  but  in  Virginia  there  can  be  no  room  for  difficulty,  as 
that  species  of  court  does  not  exist  here.  5.  Guardians  by  custom,  also 
mentioned  by  Mr.  Hargrave,  cannot  find  place  in  a  country  where  there  are 
no  customs  technically  so  called. 

The  kinds  of  guardians  above  enum.erated  no  longer  existing  among  us, 
the  learning  in  relation  to  them  is  more  matter  of  curiosity  than  necessity, 
except  so  far  as  it  will  enable  the  student  to  understand  passages  in  the  law, 
which,  without  some  knowledge  of  them,  would  be  unintelligible.  With 
those  which  follow,  it  is  more  important  to  become  familiar,  because  they 
may  be  considered  as  known  to  our  laws. 

6.  Guardian  by  nature.  The  father,  motlier,  and  other  ancestors,  may 
be  guardians  by  nature,  though  with  considerable  differences,  such  as  de- 
note the  superiority  of  the  father's  claim.  The  father  has  preference,  if 
alive,  then  the  mother,  (see  2  Atk.  14,  15,)  then  his  next  lineal  ancestor  to 
whom  he  is  heir  apparent,  or  (with  us)  one  of  the  heirs  apparent:  prefer- 
ring, I  presume,  the  male  to  the  female  in  the  same  degree,  or  perhaps  de- 
ciding by  priority  of  possession  of  the  infant's  person.  Co.  Litt.  88  b. 
Hargrave's  notes.  And  though  in  England  this  guardianship  extends  to  but 
one  child,  here  it  extends  to  all — since  all  are  equally  heirs  apparent  to  the 
ancestor. 

If  an  infant  be  brought  up  by  habeas  corpus  on  allegation  of  illegal  re- 
straint, if  the  facts  appear,  he  may  be  discharged  ;  but  the  right  of  guar- 
dianship cannot  be  decided  in  this  summary  way.  4  John.  80.  Bac.  Hab. 
Corpus.  If  the  infant  be  competent  to  elect,  he  will  be  permitted  to  go 
where  he  pleases:  if  too  young,  the  court  will  exercise  its  judgment  for 
him.     Idem. 
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The  guardianship  by  nature  extends  to  twenty-one  years  of  age,  and  in 
the  case  ol'the  father  it  can  only  be  suporj^eded  by  the  powers  vested  in  the 
overseers  of  the  poor  where  the  fath«;r  is  incapable  of  supporting  his  chil- 
dren, and  bringing  them  np  in  hone:?t  courses.  See  2  R.  C.  ch.  '^■39,  §  14. 
It  seems,  too,  that  a  court  of  chancery,  in  whom  is  vested  by  law  a  control 
over  guartlians,  will,  in  case  of  ill  treatment  or  cruelty  by  the  father,  ap- 
point another  guardian.  10  Vez.  jr.  5-2.  1-2  Vez.  jr.  492.  But  the  court 
will  never  do  it  witiiout  some  misbehaviour  of  the  parent.      1  Vez.  156. 

We  must  observe,  however,  that  the  powers  of  the  mother  as  guardian 
by  nature,  or  of  any  other  ancestor,  may  be  also  superseded  by  the  father's 
testamentary  appointment,  which  will  be  presently  spoken  of. 

It  must  be  remembered  that  the  guardianship  by  nature  extends  only  to 
the  infant's  person.  It  never  did  reach  his  property,  for  during  the  exis- 
tence of  knight-service,  the  lord  had  the  wardship  of  the  lands,  and  in  cases 
of  tenure  by  socage,  the  law  invested  the  father  with  the  character  of  guar- 
dian in  socage,  who  was  always  liable  to  account  for  profits,  rather  than 
permit  him  to  retain  that  of  guardian  by  nature,  in  which  there  was  no 
right  to  the  possession  of  the  land.  See  Co.  Litt.  88  b.  and  notes  9  and 
12.  If,  however,  in  the  case  of  lands  held  by  knight-service,  the  father 
did  take  the  profits,  he  was  accountable  for  them  after  the  abolition  of  that 
tenure,  (though  perhaps  not  before  ;  3  Bac.  404,  citing  Co.  Litt.  68  ;  as  the 
heir  himself  had  no  title  to  them,  for  they  belonged  to  the  lord.)  This  ac- 
countability in  England  also  existed  in  the  case  of  guardian  in  socage,  who 
was  empowered  to  receive  the  profits  until  fourteen  years  of  age,  for  the 
benefit  of  the  infant.  After  the  infant  attained  that  age  in  England,  the 
father  ceased  to  be  guardian  in  socage,  and  was  then  guardian  by  nature 
only,  till  twenty-one.  During  that  time  in  England,  and  here  during  the 
whole  minority,  if  he  intermeddles  with  the  property  of  the  child  acquired 
either  by  purchase  or  descent,  he  does.it  without  authority,  unless  he  be  ap- 
pointed guardian  under  the  statute,  as  hereafter  mentioned.  In  such  case, 
he  stands  upon  a  footing  of  any  other  intruder  upon  the  infant's  property, 
who  is  considered  as  receiving  the  profits  as  guardian,  and  is  accountable 
as  such.  3  Atk.  130.  I  Vern  295.  1  John.  C.  217.  And  the  same  rule 
applies  to  any  other  relative  who  may  be  guardian  by  nature  of  the  infant. 

7.  Guardianship  by  operation  of  the  25lh  and  26th  sections  of  the  mar- 
riage act,  1  R.  C.  ch.  106,  arises  from  the  language  of  that  statute,  the 
terms  of  which  imply  a  g-iardianship  in  the  father  or  mother  until  sixteen 
years  of  age.  I  cannot,  liowever,  but  presume  that  this  species  of  guar- 
dianship existed  in  England  only  as  to  younger  children,  since  the  guar- 
dianship by  nature  must  be  considered  as  superior,  in  the  case  of  the  heir 
apparent.  If  so,  for  the  reasons  already  given,  the  guardianship  by  nature 
would,  in  Virginin,  exclude  the  guardianship  by  operation  of  this  statute, 
since  all  the  children  are  equally  heirs. 

8.  Guardianship  created  by  the  will  of  the  infant's  father; — called  by 
Judge  Blackstone,  guardianship  by  statute,  or  testamentary  guardianship. 
See  the  note  of  the  former  editor,  1  B.  C.  462.  This  species  of  guardianship 
arises  under  the  act,  1  R.  C.  ch.  108,  taken  from  the  12th  Char.  2,  ch.  24, 
§  8,  9.*  The  substance  of  the  provisions  of  this  act  are,  1.  That  the  father 
shall  have  the  power  to  appoint,  though  iinder  tiventy-one  himself.  2.  It 
seems  to  comprehend  all  the  children,  by  using  terms  M'hich  apply  to  any  of 
his  cliildren,  provided  they  be  unmarried,  and  although  they  be  not  born  ; 
and  it  includes  those  by  a  second  wife.  7  Vez.  348.  3.  He  may  appoint 
any  person  he  will.  4.  During  any  part  of  the  infancy  of  the  child  :  and 
according  to  Hargrave,  either  in  possession  or  remainder.     5.  The  power 

*See.  as  to  i\\c  construction  ot  this  act.  3  Bac.  Abr.  Guar.  A.  3.  Vaughan's  Reports,  178, 186.  2 
Fonb.  i248. 
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under  his  appointment  continues  until  tlie  child  attains  twenty-one,  or  any 
less  time.  (j.  The  appointment  is  efTectual  against  all  persons  whatsoever. 
7.  The  guardian  has  the  powers  of  a  guardian  in  common  socage.  8. 
With  power  to  sue  an  action  of  ravishment  of  ward  or  trespass,  and  recov- 
er the  ward  with  damages  for  the  wrong,  for  the  ward's  benefit.  9.  And 
with  full  power  over  the  infant's  estate,  real  and  personal,  and  a  right  to 
the  same  actions  in  relation  thereto,  that  a  guardian  in  socage  hath.  10. 
If  given  to  several,  and  one  dies,  the  guardianship  survives.  2  P.  Wms. 
103.  But  such  guardian,  before  he  acts,  must  appear  in  court  and  declare 
his  acceptance,  and  give  bond  and  security,  unless  the  testator  directs  oth- 
erwise :  and  if  he  fail  to  do  so,  he  may  be  summoned  and  compelled  to  ac- 
cept or  renounce  the  guardianship,  after  six  months  from  recording  the 
will,  and  if  he  renounce,  the  court  may  proceed  to  appoint  another  guar- 
dian. There  are  other  provisions  in  relation  to  testamentary  guardians, 
which  equally  apply  to  guardians  by  appointment  of  the  court,  and  there- 
fore need  not  be  here  detailed.  The  grandfather  has  no  power  under  the 
statute  to  appoint  a  guardian  by  will  to  his  grandchild.  But  if  he  devises 
property  to  him  he  may  put  that  under  the  control  of  any  person  he  pleases. 
5  John.  278,  citing  Amb.  306. 

9.  Guardian  by  appointment  of  the  court,  whether  with  or  without  the  e- 
lection  of  the  infant.  Mr.  Hargrave  distinguishes  guardians  under  appoint- 
ment of  the  Lord  Chancellor,  from  guardians  by  election,  seeming  to  suj)- 
pose,  that  to  make  a  good  election,  it  is  not  necessary  it  should  be  made 
before  the  judge,  though  that  is  spoken  of  in  2  Vez.  375,  as  being  custom- 
ary. He  cites  the  case  of  Lord  Baltimore,  who  elected  a  guardian  by  deed, 
and  intimates  that  even  an  election  by  parol  would  suffice.  In  Virginia, 
however,  the  practice  is  believed  to  be  invariable  for  the  iiifant,  if  of  age  to 
make  election,  to  do  so  before  a  court  which  always  is  bound  to  take  secu- 
rity conditioned  for  the  faithful  execution  of  his  office  ;  and  certainly  I  pre- 
sume no  person  would  be  permitted  to  continue  to  execute  the  duties  of 
guardian  without  giving  the  requisite  security  ;  since  the  powers  of  the 
courts  having  jurisdiction  are  clearly  adequate  to  displacing  him. 

From  this  short  review  it  would  seem,  that,  upon  the  birth  of  a  cliild,  the 
father,  if  alive,  or  the  mother,  if  he  be  dead,  are  invested  with  the  powers  of 
guardian  by  nature,  over  him,  and  for  default  of  father  and  mother,  his 
nearest  lineal  ancestors  to  whom  he  may  be  heir.  But  their  power  only 
extending  to  the  person,  the  father  should  be  appointed  by  the  court  the 
guardian  of  the  child,  (where  it  has  property  by  purchase  or  descent,)  and 
should  give  security  for  duly  executing  the  office  ; — and  so  of  other  guar- 
dians by  nature.  In  like'manner,  if  the  infant  has  no  guardian  by  nature, 
and  no  testamentary  guardian,  then  the  court  ought  to  appoint  him  a  guar- 
dian, taking  security  as  aforesaid.  And  in  making  such  appointment,  if 
the  child  be  over  fourteen,  the  guardian  whom  he  elects  is  appointed.  But 
as  such  election  can  only  be  made  when  the  infant  finds  himself  wholly  un- 
provided with  a  guardian,  (Co.  Litt.  88  b.  n.  16,)  so  also  I  presume  that  no 
other  guardian  than  the  guardian  by  nature  would  be  appointed  by  the 
court,  unless  for  obvious  unfitness,  or  because  he  could  not  give  the  requi- 
red security. 

It  is  to  be  remarked,  that  Mr.  Hargrave  makes  no  distinction  between 
males  and  females,  as  to  the  time  at  which  their  right  of  election  commen- 
ces, nor  does  Judge  Blackstone.  Lord  Hardwicke  (2  Vez.  575)  fixes  the 
time  for  girls  at  twelve,  and  for  boys  at  fourteen.  This  seems,  however, 
irreconcileable  with  the  duration  of  socage  guardianship,  which,  as  to  both 
sexes,  continued  till  fourteen. 

It  is  said  in  1  John.  25,  that  an  infant  arriving  at  fourteen  is  not  entitled, 
as  a  matter  of  course,  to  change  his  guardian  appointed  by  the  court.    This 
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seems  a  corrollary  from  the  power  of  the  court  to  remove  the  guardian,  and 
the  power,  though  rarely  exerted,  would  probably  be  exercised  in  the  case 
of  a  person  obviously  unfit.     See  2  B.  C.  88. 

Payment  to  the  father  as  guardian  by  nature  only,  of  a  legacy  or  distri- 
butable portion  of  a  decedent's  estate,  is  at  the  executor's  peril,  and  the  in- 
fant may  compel  him  to  pay  the  money  over  again  if  the  father  should  not 
account  for  it.  I  John.  3,  153.  A  guardian  appointed  in  another  state 
has  no  right  to  receive  money  here,  unless  reappointed  in  our  own  courts. 
1  John.  153.     G  John.  353. 

Observe,  also,  that  after  marriage  the  court  of  chancery  will  not  appoint 
a  guardian  for  the  infant:  nor,  on  the  other  hand,  will  the  court  determine  a 
guardianship,  or  discharge  any  order  for  a  guardian  because  of  marriage. 
1  Vez.  159,  IGU.  See  4  John.  378.  It  may  thus  happen  that  a  married 
man  may  be  the  ward  of  another  person  ;  3  Atk.  625.  1  Vez.  91  ;  and 
yet  by  law,  though  an  infant,  he  may  appoint  the  guardianship  of  his  child 
to  whom  he  pleases,  by  will,  and  though  under  the  guardianship  of  anoth- 
er himself,  he  may  have  the  authority  of  a  parent  over  his  child  ;  but  this, 
as  we  have  seen,  being  a  mere  guardianship  by  nature,  does  not  extend  to 
the  child's  property.  So,  too,  it  may  thus  happen  that  a  married  man  may 
be  in  a  state  of  wardship,  while  his  wife  is  by  law  sub  potestate  viri.  QucBre 
as  to  the  case  of  a  female  infant  who  marries,  and  see  the  case  of  Roach 
vs.  Garvan,  1  Vez.  157,  where,  after  marriage,  the  guardian  of  the /erne  took 
her  out  of  the  husband's  possession,  upon  which  she  petitioned  for  a  new 
guardian,  and  her  husband  petitioned  for  a  decree  for  cohabitation.  Her 
petition  was  rci'used,  and  she  was  still  left  under  the  power  of  her  former 
guardian.  Her  husband's  petition  seemed  to  be  thought  more  fit  for  the 
ecclesiastical  court,  so  far  as  it  prayed  for  a  restitution  of  conjugal  rights. 
This  case  is  not  easily  to  be  reconciled  with  the  fact,  that  even  the  father 
cannot  transfer  the  guardianship  of  his  married  child,  by  the  guardian  act; 
or  with  the  doctrine,  that  if  a/e??ie  infant  who  is  in  ward,  marries,  the  guar- 
dianship is  at  common  law  determined,  because  the  husband  immediately 
becomes  her  guardian.  1  Vez.  91.  For  marriage  determines  the  guardian- 
ship of  daughters,  says  Lord  Hardwicke,  though  not  of  sons.  See  3  Atk. 
625.  The  statute  of  26  George  2,  avoiding  marriages  contracted  without 
the  consent  of  the  guardian,  was  passed  subsequently  to  both  the  cases  ci- 
ted from  Vezey.  Qucsre  if  it  is  therefore  to  be  understood  as  law,  that  if  a 
man  runs  away  v/ith  and  marries  a  girl  without  the  consent  of  her  guardian, 
that  the  rights  of  the  husband  become  superior  ; — or  are  we  to  reconcile  1 
Vez.  91,  with  1  Vez.  159,  by  supposing  that  where  the  guardian  consents 
the  marriage  determines  guardianship  ;  but  where  he  does  not,  (he  wrong 
done  by  the  husband  does  not  take  away  the  rights  of  the  guardian  .''  This 
much  is  clear,  that  where  a  man  married  the  ward  without  the  guardian's 
consent,  he  was  severely  punishable  by  the  statute  of  Westminster,  for  the 
ravishment  of  ward.  2  Inst.  440.  2  P.  Wms.  102,  8cc.  And  lie  is  now 
punishable  by  our  marriage  act  if  she  be  under  a  certain  age.  And  note, 
if  a  man  marry  a  woman  servant,  he  cannot  take  her  out  of  her  master's 
service.     4  Wils.  Bac.  562. 

Notwithstanding,  however,  the  apparent  conflict  between  the  cases  just 
cited,  upon  a  matuie  consideration  of  the  subject,  I  am  well  satisfied,  that 
the  wardship  of  a  female,  both  as  to  her  person  and  property,  is  ipso  facto 
determined  by  her  marriage  ;  even  though  it  took  place  without  the  con- 
sent and  against  the  will  of  her  guardian.  The  marriage  not  being  void 
here,  as  it  is  in  England,  the  marital  rights  must,  I  conceive,  of  necessity 
prevail  over  the  fiduciary  powers  of  the  guardian  ;  who,  if  he  even  retained 
the  property,  would  hold  but  as  trustee  for  the  husband  and  wife.  As  to  the 
person  of  the  wife,  it  seem?  to  me  a  solecism,  to  suppose  the  marriage  valid, 
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and  yet  to  deny  the  husband's  right  to  the  possession  and  society  of  his 
wife.  It  is  to  admit  the  obligation  of  a  contract,  and  yet  to  refuse  the  bene- 
fit of  it  to  the  contracting  parties. 

It  may  be  added,  with  respect  to  testamentary  guardians,  that  though  a 
father  cannot  in  strictness  appoint  by  will  a  guardian  for  liis  natural  child, 
yet  if  he  make  such  appointment,  the  court  will,  on  petition,  give  effect  to 
his  wishes,  the  child  consenting.  'I  Br.  Ch.  C.  583.  A  testamentary  guar- 
dianship is  not  assignable,  nor  will  it  go  to  executors  or  administrators.  2 
P.  Wms.  121. 

10.  A  distinct  head  may  not  be  improper  for  those  who  are  called  in  the 
books  "the  wards  of  the  court"  of  chancery.  These  seem  to  be  iniants, 
who,  either  upon  petition,  (3  Atk.  813.  3  Br.  Ch.  C.  88,  500.  2  Atk.  14, 
315.  2  Br.  P.  C.  315,)  or  in  the  course  of  a  litigation,  are  taken  under  the 
special  protection  of  the  court,  which  appoints  a  guardian  for  them  upon 
such  terms  as  in  its  discretion  may  seem  fit.  Thus,  in  Dr.  Davis's  case,  (I 
P.  Wras.  698,)  the  guardian  was  bound  in  a  recognizance  not  to  permit  the 
heir  to  marry  with  his  privity,  without  the  consent  of  the  Court.  And  who- 
ever marries  a  girl  who  is  the  ward  of  the  court,  is  guilty  of  a  contempt, 
(3  P.  Wms.  116,)  even  if  the  party  has  no  notice  that  she  was  so  ;  and 
though  years  may  have  elapsed,  the  right  to  punish  is  not  taken  away  ;  but 
it  will  not  be  exercised  by  the  court  unless  strongly  called  upon  to  do  so. 
Where,  however,  the  guardian  was  not  appointed  by  the  court,  but  by  the 
will  of  the  infant's  father,  the  court,  notwithstanding  it  has  the  care  of  all 
infants,  is  less  concerned,  and  the  marriage  is  held  in  such  case  no  con- 
tempt; 2  P.  Wms.  117,  562;  though  other  measures  may  be  taken  against 
the  husband.  2  P.  Wms.  562.  The  court  has  even  prevented  the  father 
from  carrying  its  ward  abroad  for  education.  See  10  Vez.  55,  63.  4  Br. 
Ch.  C.  101.  1  P.  Wms.  704,  n.  1.  And  so  also  will  prevent  the  guardian. 
6  Vez.  363.  Where  a  man  has  married  a  ward  of  the  court  without  con- 
sent, he  has  in  some  instances  been  confined,  (8  Vez.  79,)  and  restrained 
from  receiving  his  wife's  visits  ;  but  after  some  time  has  been  discharged  on 
undertaking  to  make  a  settlement.  In  another  case,  this  measure  has  been 
refused.  8  Vez.  79.  As  to  the  usual  settlements  in  these  cases,  see  1  Mad. 
280. 

The  doctrines  on  this  subject  have  not  as  yet,  it  is  believed,  been  practi- 
cally introduced  into  Virginia,  and  I  should  hope  they  would  not  be  readily 
countenanced. 

In  1  T.  R.  100.  Lord  Mansfield,  speaking  of  this  principle  of  equity, 
observes,  that  the  punishment  by  the  chancery  court  of  those  who  marry 
wards  of  court  as  for  a  contempt,  had  been  found  to  be  both  ridiculous  and 
ineffectual. 

11.  Guardians  ad  litem.  The  appointment  of  these  is  incident  to  every 
court.  Co.  Litt.  88  b.  Hargrave's  note,  adjinein.  By  the  provisions  of  our 
law,  (1  R.  C.  ch.  128,  §  73,)  the  courts  of  equity  are  empowered  to  ap- 
point guardians  ad  litem,  whether  the  infant  has  been  served  with  process 
or  not,  and  to  co7npcl  the  person  so  appointed  to  act,  which  before  this  act 
they  could  not  do.  2  Mun.  342.  But  he  is  not  to  be  liable  to  costs,  and  is 
to  be  allowed  all  reasonable  charges,  to  be  paid  by  the  party  at  whose  mo- 
tion he  was  appointed,  and  to  be  taxed  in  the  bill  of  costs.  As  to  the  ne- 
cessity of  having  him  before  the  court,  see  2  Call,  1.  4  Mun.  439.  2  Mun. 
129.     6  Mun.  99. 

Pursuing  the  arrangement  of  the  commentator,  it  becomes  next  necessa- 
ry to  enquire  into  the  powers  and  duties  of  the  guardian  in  relation  to  his 
ward.  1.  Of  his  powers.  We  are  told  in  the  succeeding  passage  of  this 
■work,  that  the  powers  of  the  guardian  are  pro  tempore  the  same  as  that  of 
a  father  over  his  child,  and  I   have  alrcadv  shewn  how  the  abuse  of  those 
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powers  by  llie  father  may  be  controlled  by  the  courts  of  chancery.  The 
statute  law  of  Virginia  is  explicit  in  providing  that  the  superior  courts  of 
chancery,  and  the  county  and  corporation  courts,  within  their  respective 
jurisdictions,  shall  have  power  to  control  guardians,  and  hear  and  deter- 
mine all  matters  between  them  and  their  wards.  But  as  I  have  treated  of 
the  powers  of  the  father  only  as  respects  the  person  of  the  child  to  which 
they  are  confined,  unless  he  also  qualifies  as  guardian,  it  is  proper  here  to 
speak  of  the  powers  of  guardians  over  their  ward's  estate.  And  here  I  had 
supposed  it  without  question  a  general  j)rinciple  that  a  guardian  cannot,  un- 
less authorized  by  will,  change  the  nature  of  the  infant's  estate,  real  into 
personal  or  personal  into  real.  I  Vez.  461.  Amb.  370,  419.  Chancellor 
Kent,  however,  thinks  he  may  sell  his  ward's  real  estate  under  the  authority 
of  the  court  of  chancery.  7  John.  150.  I  cannot  accede  to  this  opinion, 
or  acknowledge  this  power  in  the  court  of  chancery,  except  under  the  spe- 
cial provisions  of  our  actvof  Assembly.  1  R.  C.  ch.  109,  §  10.  Since  the 
passage  of  this  act,  we  may,  I  think,  confidently  pronounce  that  the  power 
can  only  be  exercised  according  to  its  provisions:  and  these  must  be  very 
strictly  pursued. 

It  is  true,  indeed,  the  guardian  even  at  common  law  c6uld  make  leases 
for  years  in  his  own  name,  and  the  lessee  might  maintain  ejectment  there- 
upon ;  1  Lord  Ray.  130.  IJohn.Ch.  R.  5.  Bac.  Guard.  G.  I  Wash.  90; 
and  by  statute  (1  R.  C.  ch.  108,  §  15,)  a  testamentary  guardian,  provided 
there  be  no  prohibition  in  the  testator's  will,  may  make  a  lease  for  years  for 
a  term  ending  when  the  ward  shall  attain  twenty-one  years  of  age,  or  con- 
tinuing beyond  that  time  as  the  ward  may  elect :  see  2  Wils.  126,  135:  and 
a  power  to  lease  until  his  ward  attains  the  age  of  fourteen,  is  given  by  the 
same  clause,  to  a  guardian  appointed  by  the  court.  This  latter  limitation 
perhaps  arose  from  analogy  to  the  case  of  guardian  in  socage,  whose  pow- 
ers expiring  at  fourteen  years  of  age,  he  was  unable  to  make  a  valid  lease 
for  a  longer  period.  But  if  he  did  so,  it  was  not  void,  but  only  voidable  by 
the  infant  at  his  election  when  he  came  of  age.  For  such  leases  are  not 
derived,  it  is  said,  barely  out  of  the  interest  of  the  guardian,  or  to  be  mea- 
sured thereby,  but  take  effect  by  virtue  of  his  authority,  which  for  the  time 
is  general  and  absolute,  and  therefore  all  acts  done  during  its  continuance, 
are  good,  and  may  subsist  after  its  termination.  Bac.  ubi  supra.  A  better 
reason  seems  to  be,  that  as  the  act  of  the  guardian  may  have  been  for  the 
infant's  benefit,  and  as  the  lessee  has  assented  to  take  the  lease,  the  law,  in 
tenderness  to  the  infant,  permits  him  to  have  the  advantage  of  it  to  his  pro- 
fit, or  to  reject  it  if  prejudicial.  And  such,  I  presume,  is  now  the  doctrine 
in  relation  to  guardians  appointed  by  the  court,  where  they  act  without  its 
authority  and  approbation  :  wherefore,  to  avoid  every  risk,  it  is  most  expe- 
dient for  such  guardians  to  apply  to  the  court  appointing  them  for  its  in- 
struction, as  the  statute  very  broadly  empowers  it  to  give  "  such  directions, 
and  make  such  rules  and  orders  for  the  government,  maintenance,  and  edu- 
cation of  wards,  and  for  the  preservation  of  their  iestates,  and  the  conduct 
of  their  guardians,  as  they  shall  think  fit."      1  R.  C.  ch.  108,  §  4. 

It  is  further  provided  that  the  guardians  of  infants  who  are  trustees  or 
mortgagees,  may,  on  petition  of  parties  interested,  to  a  superior  court  of 
chancery  having  jurisdiction  over  the  subject  matter,  execute  such  deed  or 
perform  such  act,  as  the  trustee  himself,  if  of  full  age,  might  have  executed 
or  performed,  and  such  deed  or  other  act  shall  be  valid  ;  but  the  infant  shall 
not  be  bound  by  a  warranty  or  other  covenant  contained  in  the  deed.  1  R. 
C.  ch.  108,  §  13.     (7  Ann.  ch.  19,  §  1,  2.)* 

*  One  who  signs  a  note  as  sunrdian  will  yet  be  liejd  personally  repponsilile.  5  Mass.  Rep.  299.  6 
Maes.  Rep.  58.  Chitty  on  bills,  27,  in  notes.' 
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Such  court  may  also  empower  a  guardian  to  make  or  take  a  surrender  of 
a  former  lease,  or  to  make  or  take  a  new  lease,  and  the  fine  and  expenses 
necessary  shall  be  taken  out  of  his  estate  ;  and  the  new  lease  will  be  sub- 
ject to  such  fine  and  expenses,  and  also  to  all  incumbrances  to  which  th3 
lease  surrendered  would  have  been  subject.  1  R.  C.  108,  §  14.  (29  Geo. 
2,  ch.  31.) 

It  has  lately  been  also  provided,  that  under  certain  circumstances  a  guar- 
dian may,  under  the  authority  of  tlie  court  of  chancery  of  the  district  with- 
in which  the  real  estate  of  an  infant  lies,  sell  it  "  where  it  shall  be  proved 
to  the  satisfaction  of  the  court,  by  evidence  taken  according  to  the  direc- 
tions of  the  act,  that  the  interest  of  the  infant  manifestly  requires  a  sale,  and 
that  the  rights  of  others  will  not  be  violated."  1  R.  C.  ch.  108,  §  16,  &c. 
The  provisions  of  this  statute  are  very  cautious  and  guarded,  and  the  student 
is  referred  to  the  act  itself  for  the  detail.  I  will  here  only  remark,  that  the 
guardian  cannot  be  a  purchaser,  either  by  himself  or  by  another,  or  in  any 
manner  become  the  owner  of  the  land  during  the  infancy  ;  and  that  the  pro- 
ceeds of  sale,  though  converted  into  personalty,  shall  descend  and  pass  as 
real  estate,  if  the  infant  dies  intestate  under  twenty-one  years  of  age.  See 
the  case  of  Garland  vs.  Loving,  &c.,  (1  Ran.  396,)  for  an  exposition  of 
some  of  the  principles  of  this  act. 

As  to  the  personal  estate  of  the  infant,  it  is  provided  by  statute,  that 
when  an  orphan's  estate  is  insufficient  for  his  support,  and  he  is  loo  young 
to  be  bound  out,  the  guardian  may,  with  the  approbation  of  the  court,  take 
"  from  the  personal  estate  such  sums  of  money"  as  may  be  necessary  for  the 
orphan's  support  until  he  attains  an  age  at  which  the  overseers  of  the  poor 
can  find  a  suitable  master  or  mistress  for  him."  1  R.  C.  ch.  108.  See  6 
Ran.  444.  It  is,  however,  a  general  rule,  that  a  trustee  cannot  break  in  up- 
on the  capital.     6  Vez.  474.     1  Mad.  275. 

A  question,  however,  may  arise  as  to  the  power  of  the  guardian  to  sell 
and  dispose  of  the  infant's  property  so  as  to  vest  a  good  title  in  the  vendee. 
To  suppose  that  the  guardian  has  not  the  power,  on  the  one  hand,  to  dispose 
by  sale  of  the  crops  or  perishable  estate  of  the  infant,  would  be  absurd,* 
though  it  would  seem  equally  improper  that  his  slaves  or  property  in  the 
funds,  or  what  may  be  considered  as  the  capital  of  his  estate,  should  be 
subject  to  his  power  of  disposal,  for  he  is  but  a  trustee.  1  P.  Wms.  704. 
And  that  a  guardian  cannot  break  in  upon  the  principal  of  his  ward's  estate, 
see  3  Leigh,  12.  But  if  he  runs  up  and  pays  accounts  to  a  merchant  out  of 
the  principal  of  the  ward's  estate,  there  is  no  obligation  on  the  merchant  to 
refund,  if  he  did  not  know  that  there  was  a  misapplication.  Id.  Quare 
then  how  far  his  acts  herein  are  valid,  and  so  far  binding  on  the  infant  as  to 
compel  him  to  look  to  the  guardian's  bond  for  indemnity.  The  question 
becomes  the  more  important  when  it  is  considered  that  that  bond  is  usually 
taken  so  as  to  cover  the  annual  profits  of  the  infant's  estate  only,  though  I 
presume  improperly  ;  since  the  guardian,  even  without  power  to  pass  the 
right,  might  so  eloign  the  property  (such  as  slaves)  as'to  place  it  beyond  the 
reach  of  the  ward.  Indeed  in  every  view  it  is  important,  because  the  se- 
curity in  the  bond  might  often  be  relieved  if  the  ward  could  lawfully  reclaim 
from  the  vendee  the  property  improperly  sold  by  his  guardian.  Chancellor 
Kent  is  of  opinion  that  the  guardian  may  change  or  dispose  of  the  personal 
estate  of  his  ward,  and  is  personally  responsible  for  so  doing,  but  that  the 
vendee  to  whom  he  sells  is  not  responsible  if  he  has  dealt  fairly  and  justly 

*  A  guardian  ought  to  sell  all  moveables  in  a  reasonable  time,  and  turn  them  into  land  or  money 
except  the  minor  is  near  of  age,  and  niaj'  want  such  good?  liimself;  and  he  will  be  liable  to  pay  in 
terest  for  money  in  his  hands  which  might  have  been  put  out  at  interest,  in  which  case  it  will  be  pre- 
sumed the  guardian  made  use  of  it  himself.    3  Salk.  177. 

A  guardian  cannot  change  the  nature  of  die  ward's  estate,  unless  by  some  art  manifestly  for  the 
ward's  advantage,  or  bv  leave  of  a  court  of  chancery.    Anib.  370,    2  P.  Wms.  273.    1  Vcrn.  43o. 
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and  without  notice  of  any  fraudulent  intent.  7  John.  155.  Leaving  this 
matter  on  his  authority,  I  will  observe,  in  relation  to  the  powers  of  a  guar- 
dian, that  where  a  testator  has  omitted  to  direct  the  funds  or  amount  to  be 
applied  to  the  support  and  education  of  the  infant,  and  the  disbursements  of 
the  guardian  (suitable  to  the  estate  and  circumstances  of  liis  ward)  exceed 
the  profits  in  any  year,  a  sale  of  part  of  his  personal  estate  may  be  made  to 
supply  the  deficiency  : — a  provision,  by  the  way,  strongly  consonant  with 
the  suggestion  that  the  unaided  power  of  the  guardian  is  insufficient  to  pass 
away  the  legal  title  of  the  infant  to  his  personal  estate.  1  R.  C,  ch.  108, 
§  9.  See  6  Ran.  444.  Under  this  clause  of  the  statute  it  has  been  decided 
that  a  guardian  may  be  allowed  for  moneys  paid  for  necessary  expenses 
out  of  the  principal  of  the  ward's  estate,  if  it  appear  that  from  extraordi- 
nary circumstances  they  were  unavoidable,  and  without  culpable  neglect  on 
the  part  of  th-e  guardian.  Otherwise  the  allowance  should  be  made  out  of 
th«  profits  only.  1  Mun.  119,  132.  See  1  Vern.  255.  6  Vez.  473.  14 
Vez.  499.     4  John.  Ch.  R.  100,  104.     6  Ran.  444. 

2»  Of  the  duties  of  the  guardian.  Besides  the  general  duty  which  is  im- 
plied in  every  case  of  a  trust,  that  the  party  shall  execute  it  with  fidelity 
and  diligence,  there  are  certain  specific  duties  required  of  a  guardian  by 
law,  which,  however  rarely  performed,  are  nevertheless  explicitly  enjoined > 
Thus  by  statute  it  is  required  "  that,  at  the  first  or  second  session  after  he 
shall  have  qualified,  he  shall  deliver  into  court  an  inventory  upon  oath,  of  all 
the  estate  he  shall  have  received ;  and  an  inventory  shall  also  be  delivered 
of  any  estate  subsequently  received  within  two  successive  courts  after  such 
receipt.  He  is  further  required  to  settle  his  guardianship  account  once  in 
every  year,  and  oftener  if  required,  on  pain  of  being  displaced.  1  R.  C.  ch. 
108,  §  7.  But  these  salutary  provisions  are  entirely  disregarded  ia  prac- 
tice, notwithstanding  a  penalty  is  denounced  against  the  justices  of  the 
courts  for  omitting  to  order  process  against  the  guardian,  to  compel  him  to 
settle  his  accounts. 

The  gutardian  is  the  proper  judge  at  what  school  to  place  his  ward,  and 
the  court  will  not  indulge  the  infant  with  being  put  to  a  private  tutor,  or 
changing  his  school ;  and  if  he  refuses  to  go  to  school,  will  compel  him.  3 
Atk.  721.  2  Vez.  374.  But  after  a  female  i&fant  is  marriageble,  some 
weight  will  be  allowed  to  her  inclination  as  to  the  person  with  whom  she 
shall  reside  and  be  educated.    2  Ves.  375. 

If  guardians  disagree  as  to  the  management  of  their  v/ard,  the  guardianship 
devolves  on  the  court.     3  P.  Wms.  52.     Here  it  would  decide  between  them. 

A  guardian  ought  to  put  the  money  of  his  ward  to  interest  within  a  rea- 
sonable time,  which  is  six  months.  1  Mun.  119.  And  where  he  kept  pa- 
per money  longer  than  that  time,  the  scale  of  depreciation  was  applied  at> 
the  end  of  six  months  from  the  time  of  the  receipt,  whereby  he  sustained  a 
loss.     Ibid'. 

3.  Of  the  remedies  against  a  guardian.  Though  this  branch  of  the  sub- 
ject more  properly  belongs  to  the  third  volume  of  the  Commentaries,  yet  as 
our  author  has  not  touched  upon  it  there,  it  may  not  be  amiss  to  take  no- 
tice of  it  in  this  place.  The  jurisdiction  over  guardians  is  vested  by  law  in 
the  superior  courts  of  chancery,  and  the  county  and  corporation  courts  on 
their  chancery  side,  (1  R.  C.  ch.  108,)  and  hence  the  superior  courts  of  law 
have  no  appellate  jurisdiction  in  such  cases  from  the  decisions  of  a  county 
court.  Ficklin  vs.  Ficklin,  General  Court,  June  term,  1820.  If  a  guardian 
appointed  by  will,  fail  within  six  months  after  the  will  is  recorded  to  ap- 
pear and  give  bond  and  qualify  as  guardian,  he  may  be  summoned  and 
compelled  to  declare  his  acceptance  or  renunciation  of  the  trust;  and  if  he 
renounce,  or  is  unable  to  give  the  security  required,  the  court  may  appoint 
?ynie  other.     If  after  qualification  he  fhall  be  guilty  of  a  flagrant  breach  of 
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trust,  he  may  be  removed  :  if  he  fail  to  settle  his  accounts,  or  deliver  an  in- 
ventory, he  may  be  summoned  and  compelled  to  perform  his  duty :  if  his 
security  is  failing,  he  may  be  compelled  to  give  supplemental  security,  or  be 
removed :  if  his  security  demands  counter-security  of  him,  he  shall  be  com- 
pelled to  give  it  or  surrender  the  estate  into  his  hands,  or  those  of  some 
other  person,  in  either  of  which  cases  security  must  be  given  by  them  :  if  he 
is  in  arrear  to  his  ward,  he  and  his  securities  may  be  sued  at  once  upon  his 
bond,  no  previous  suit  against  himself  having  been  ever  deemed  necessary, 
though  it  was  formerly  otherwise  in  regard  to  executors  and  administrators. 
1  Call,  333.  4  Mun.  298.  If  he  has  failed  to  settle  his  accounts  as  requi- 
red by  law,  the  ward  may  file  a  bill  in  chancery  during  his  minority  to  com- 
pel him  to  settle.  I  Vez.  91.  On  this  settlement,  or  on  settlement  before 
the  court  which  appointed  him,  he  is  to  be  allowed  a  reasonable  compensa- 
tion for  his  services,  and  tlie  necessary  expenses  of  his  ward  and  his  estate  ; 
and  is  to  be  charged  with  interest  on  moneys  in  his  hands  from  the  expira- 
tion of  six  months  after  he  receives  it.  1  Mun.  119.  For  most  of  the 
foregoing  provisions,  the  student  will  consult  1  R.  C.  ch.  108.  As  to  re- 
moving guardians,  see  1  P.  Wms.  703.  2  P.  Wms.  107.  1  John.  Ch.  R, 
99.  Arab.  146.  1  Vez.  159.  2  John.  Ch.  R.  439.  As  to  directions  for 
maintenance  and  education,  see  1  Jac.  and  Walk.  151.  4  John.  Ch.  R.  102. 

"  The  power  and  reciprocal  duty  of  a  guardian  and  ward  are  the  same, 
pro  tempore,  as  that  of  a  father  and  child  ;  and  therefore  I  shall  not  repeat 
4:hem  :  but  shall  only  add  that  the  guardian,  when  the  ward  comes  of  age,  is 
bound  to  give  him  an  account  of  all  that  he  has  transacted  on  his  behalf, 
and  must  answer  for  all  losses  by  his  wilful  default  or  negligence.  In  or- 
der therefore  to  prevent  disagreeable  contests  with  young  gentlemen,  it  has 
become  a  practice  for  many  guardians,  of  large  estates  especially,  to  indem- 
nify themselves  by  applying  to  the  court  of  chancery,  acting  under  its  di- 
rection, and  accounting  annually  before  the  officers  of  that  court.  For  the 
lord  chancellor  is,  by  right  derived  from  the  crown,  the  general  and  supreme 
guardian  of  all  infants,  as  well  as  idiots  and  lunatics  :  that  is,  of  all  such 
persons  as  have  not  discretion  enough  to  manage  their  own  concerns.  In 
case  therefore  any  guardian  abuses  his  trust,  the  court  will  check  and  pun- 
ish him ;  nay,  sometimes  will  proceed  to  the  removal  of  him,  and  appoint 
another  in  his  stead. 

2.  "  Let  us  next  consider  the  ward  or  person  within  age,  for  whose  as*- 
sistance  and  support  these  guardians  are  constituted  by  law ;  or  who  it  is, 
that  is  said  to  be  within  age.  The  ages  of  male  and  female  are  different 
for  different  purposes.  A  male  at  twelve  years  old  may  take  the  oath  of  al- 
legiance ;  a.t  fourteen  is  at  years  of  discretion,  and  therefore  may  consent  or 
disagree  to  marriage,  may  choose  his  guardian,  and.  if  his  discretion  be  ac- 
tually proved,  may  make  his  testament  of  his  personal  estate  ;  at  seventeen 
may  be  an  executor ;  and  at  twenty-one  at  his  own  disposal,  and  may  aliene 
his  lands,  goods,  and  chattels.  A  female  also  at  seven  years  of  age  may  be 
betrothed  or  given  in  marriage ;  at  nine  is  entitled  to  dower  ;  at  twelve  is 
at  years  of  maturity,  and  therefore  may  consent  or  disagree  to  marriage,  and, 
if  proved  to  have  sufficient  discretion,  may  bequeath  her  personal  estate  ; 
at  fourteen  is  at  years  of  legal  discretion,  and  may  choose  a  guardian;  at 
eeventeen  may  be  an  executrix  ;  and  at  twenty-one  may  dispose  of  herself 
and  her  lands.  So  that  full  age  in  male  or  female  is  twenty-one  years,  Avhich 
age  is  completed  on  the  day  preceding  the  anniversary  of  a  person's  birth ; 
who  till  that  time  is  an  infant,  and  so  styled  in  law.  Among  the  ancient 
Greeks  and  Romans  women  were  never  of  age,  but  subject  to  perpetual 
guardianship  unless  when  married,  "  nisi  convenissent  in  manum  viri  :"  and, 
when  that  perpetual  tutelage  wore  away  in  process  of  time,  we  find  that,  in 
feoiales  as  well  as  males,  full  age  was  not  till  twenty-five  years.     Thus,  by 
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the  constitution  of  different  kingdoms,  this  period,  which  is  merely  arbitra- 
ry, tind  juris  positivi,  is  fixed  atdifferent  times.  Scotland  agrees  with  Eng- 
land in  this  point ;  (both  probably  copying  from  the  old  Saxon  constitutions 
on  the  continent,  which  extended  the  age  of  minority  "ad  annum  vigesi- 
mumprimmn,  et  eo  usque juvenes  sub  tutelam  reponunt :'  )  but  in  Naples  they 
are  of  full  age  at  eighteen  :  in  France,  with  regard  to  marriage,  not  till  <Air- 
ty  ;  and  in  Holland  at  twenty-five. 

3.  "  Infants  have  various  privileges,  and  various  disabilities  ;  but  their 
very  disabilities  are  privileges,  in  order  to  secure  them  from  hurting  them- 
selves by  their  own  improvident  acts.  An  infant  cannot  be  sued  but  under 
the  protection,  and  joining  the  name,  of  his  guardian  ;  for  he  is  to  defend 
him  against  all  attacks  as  well  by  law  as  otherwise.  But  he  may  sue  either 
by  his  guardian,  or  prochein  amy,  his  next  friend  who  is  not  his  guardian." 
And  in  Virginia,  in  every  case  the  next  friend  shall  be  admitted  to  sue  for 
him.  1  R.  C.  ch.  108,  §  32.  And  his  being  named  in  the  bill,  and  the  suit 
going  on  without  objection,  is  a  sufficient  admission  with  us  to  sue  as  such. 
I  Ran.  138,  151,  152.  See  as  to  English  practice,  2  Str.  709,  Co.  Litt, 
135  b.  n.  1.     Prac.  Reg.  Wyatt's,  212,  349.     Mitford,  3d  Ed.  20. 

"  With  regard  to  estates  and  civil  property,  an  infant  hath  many  privile- 
ges, which  will  be  better  understood  when  we  come  to  treat  more  particu- 
larly of  those  matters:  but  this  may  be  said  in  general,  that  an  infant  shall 
lose  nothing  by  non-claim,  or  neglect  of  demanding  his  right ;  nor  shall  any 
other  laches  or  negligence  be  imputed  to  an  infant,  except  in  some  very  par- 
ticular cases. 

"  It  is  generally  true,  that  an  infant  can  neither  aliene  his  lands,  nor  do 
any  legal  act,  nor  make  a  deed,  nor  indeed  any  manner  of  contract,  that 
will  bind  him.  But  still  to  all  these  rules  there  are  some  exceptions  :  part 
of  which  were  just  now  mentioned  in  reckoning  up  the  different  capacities 
which  they  assume  at  different  ages  :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  specimen  of  the  whole.  And 
first,  it  is  true,  that  infants  cannot  alien  their  estates  :  but  infant  trustees, 
or  rnortgagees,  are  enabled  to  convey,  under  the  direction  of  the  court  of 
chancery  or  exchequer,  or  other  courts  of  equity,  the  estates  they  hold  in 
trust  or  mortgage,  to  such  person  as  the  court  shall  appoint.  Also  it  is  gen- 
erally true,  that  an  infant  can  do  no  legal  act;  yet,  an  infant,  who  has  an 
advowson,  may  present  to  the  benefice  when  it  becomes  void.  For  the  law 
in  this  case  dispenses  with  one  rule,  in  order  to  maintain  others  of  far  grea- 
ter consequence  :  it  permits  an  infant  to  present  a  clerk,  (who,  if  unfit,  may 
be  rejected  by  the  bishop,)  rather  than  either  suffer  the  church  to  be  unserv- 
ed till  he  comes  of  age,  or  permit  the  infant  to  be  debarred  of  his  right  by 
lapse  to  the  bishop.  An  infant  may  also  purchase  lands,  but  his  purchase 
is  incomplete  :  for,  when  he  comes  to  age,  he  may  either  agree  or  disagree 
to  it,  as  he  thinks  prudent  or  proper,  without  alleging  any  reason  ;  and  so 
may  his  heirs  after  him,  if  he  dies  without  having  completed  his  agreement. 
It  is,  farther,  generally  true,  that  an  infant,  under  twenty-one,  can  make  no 
deed  but  what  is  afterwards  voidable  :  yet  in  some  cases  he  may  bind  him- 
self apprentice  by  deed  indented  or  indentures,  for  seven  years  ;  and  he  may 
by  deed  or  will  appoint  a  guardian  to  his  children,  if  he  has  any.  Lastly. 
it  is  generally  true,  that  an  infant  can  make  no  other  contract  that  will  bind 
him  :  yet  he  may  bind  himself  to  pay  for  his  necessary  meat,  drink,  apparel, 
physic,  and  such  other  necessaries  ;  and  likewise  for  his  good  teaching  and 
instruction,  whereby  he  may  profit  himself  afterwards.  And  thus  much,  at 
present,  for  the  privileges  and  disabilities  of  infants." 

It  may  not  be  amiss  here  to  refer  to  the  doctrines  of  equity  in  relation  to 
contracts  and  transactions  between  guardian  and  ward.  These  are  alway? 
viewed  by  courts  of  equity  with  suspicion,  when  they  occur  shortly  after  the 
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latter  has  attained  twenty-one,  and  particularly  if  made  at  the  time  of  ac- 
counting and  delivering  up  the  estate  :  because  of  the  influence  often  pos- 
sessed and  not  unfrequently  exerted  by  the  guardian  to  his  own  emolu- 
ment. Such  transactions,  and  the  contracts  arising  out  of  them,  have 
therefore  frequently  been  rescinded.     1  P.  Wms.  120,  in  Mr.  Cox's  note. 

2  Vez.  547.  2  Leigh,  11.  And  partly  upon  the  same  principle  relief  has 
been  given  against  an  agreement  made  by  a  man  with  a  guardian  (pre- 
vious to  marrying  his  female  ward)  to  release  the  mesne  profits  of  her  es- 
tate. Such  relief  to  the  ward  has,  under  strong  circumstances,  been  given 
after  the  lapse  of  twenty  years,  and  after  the  guardian's  death  ; — as  where 
the  ward  was  deaf  and  dumb — the  contract  having  been  written  by  the 
guardian's  brother,  and  she  having  become  covert  before  her  full  age,  so  as 
never  to  have  been  her  own  mistress.  9  Vez.  29'2.  Yet  if  after  ihe  ward 
is  of  age,  and  has  been  put  into  actual  possession  of  his  estate,  and  is  com- 
pletely sui  juris,  he  thinks  fit,  with  his  eyes  open,  to  make  a  reasonable 
grant  to  his  guardian  as  a  reward  for  care  and  trouble,  equity  will  not  inter- 
fere.    See  2  Vez.  549.     6  John.  242. 

An  infant  may  be  an  executor  at  seventeen,  in  England,  because  he  is 
not  required  to  give  bond.  Because  of  that  requisition  as  to  an  adminis- 
trator, he  cannot  act  as  such  until  twenty-one.  In  Virginia,  bonds  are 
equally  required  in  both  cases,  save  where  the  testator  dispenses  with  it. 
I  presume,  therefore,  that  unless  in  case  of  such  dispensation,  an  infant 
cannot  act  as  executor  with  us. 

It  is  said  an  inf;int  cannot  be  a  juror.     Hob.  325. 

An  infant  might,  at  common  law,  at  the  age  of  seventeen,  make  a  will 
of  chattels  and  appoint  executors.  Co.  Litt.  89  b.  Off.  Ex.  305.  Some 
have  said  he  might  do  so  at  an  earlier  period — as  at  fourteen  in  males,  and 
twelve  in  females.  Note  6,  13  Ed.  Co.  Litt.  69  b.  11  Vez.  jr.  11.  In 
Virginia,  the  infant  must  be  eighteen  years  of  age,  at  least,  or  the  will, 
though  of  chattels,  will  not  be  good.     1  R.  C.  ch.  104,  §  6. 

We  have  seen  that  an  infant  may  dispose  of  the  wardship  of  his  child 
by  will,  which  draws  after  it  the  land.  Vaugh.  178,  cited  Bac.  Infancy  and 
Age,  A. 

Though  the  subject  of  an  infant's  capacity  to  bind  himself  by  his  con- 
tracts or  other  acts,  is  taken  up  again  in  the  following  volume,  it  may  not 
be  amiss  here  to  add  some  remarks  to  those  of  the  Commentator. 

And  first  as  to  the  valid  contracts  of  an  infant.  Besides  those  for  main- 
tenance and  education,  mentioned  by  Mr.  Blackstone,  other  agreements  by 
infants  are  sometimes  considered  valid :  thus  where  a  mortgagee  threaten- 
ed to  enter  on  the  infant's  estate  unless  interest  were  made  principal,  and 
the  infant  had  no  other  support  but  the  rents  of  the  premises,  an  agree- 
ment to  that  effect,  sanctioned  by  his  guardian,  was  held  good.  1  Eq.  Ca. 
Abr.  286.  See  also  1  Atk.  489.  3  Atk.  613.  But  a  contract  of  an  in- 
fant merchant  is  not  good,  though  for  wares  for  his  trade.  See  Bac.  In- 
fancy and  Age,  I.  The  case  in  Buller  Ni.  Pr.  p.  154,  seems  not  law.  1 
Carr.  &  Payne,  94. 

So  the  interest  of  a  feme  infant  in  a  money  portion  may  be  bound  by  a» 
greement  on  marriage,  if  entered  into  with  consent  of  her  guardian.  For 
it  is  for  her  advantage,  as  otherwise  the  property,  if  vested  and  in  posses- 
sion, would  belong  to  the  husband  absolutely  on  the  marriage  ;  3  Atk.  612; 
and  if  it  were  even  a  contingent  interest  only,  he  might  have  assigned  it. 
Ibid.  2  P.  Wms.  608.  9  Mod.  101.  But  the  contract  must  be  fair  and 
reasonable.     1  Br.  Ch.  C.  112,  152. 

It  seems  to  have  been  the  received  opinion,  at  one  time,  that  a  feme  in- 
fant might  bind  her  real  estate  by  marriage  agreement.     2  P.  Wms.  242. 

3  Atk.  612,  615.    But  this  doctrine  is  considered  as  settled  otherwise  by  the 
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case  of  Clough  vs.  Clough,  decided  by  Lord  Thurlow.  See  5  Vez.  714, 
cited  New.  8,  and  1  Mad.  282.  See  also  1  Br.  Cli.  C.  lOG.  4  Br.  Ch.  C. 
500.  Sed  vide  8  Hen.  and  Mun.  422,  and  qmere.  As  to  a  male  infant, 
there  seems  to  be  no  case  in  which  his  marriage  settlement  has  been  held 
valid  to  bind  his  real  estate.  New.  8.  But  though  a  minor,  he  may  assent 
to  a  settlement  of  the  ivife's  property.  2  Br.  Ch.  C.  5-15.  And  a.  feme  in- 
fant may  in  like  manner  bar  her  dower  and  distributive  share  by  accepting 
a  jointure.  4  Br.  Ch.  C.  500.  For  as  to  the  husband's  case,  he  but  as- 
sents to  a  settlement  which  the  wife  had  a  right  to  make,  provided  no  fraud 
is  committed  on  him,  and  every  imputation  of  fraud  is  taken  away  by  his 
concurrence.  As  to  the  case  of  the  wife,  the  settlement  is  in  fact  710/  a 
contract  of  her's,  but  of  her  husband's,  who  is  authorized  by  statute  to  make 
a  jointure  in  lieu  of  dower  ;  and  as  the  act  uses  a  general  expression  em- 
bracing the  case  of  infants,  there  is  no  ground  for  excepting  them.  See 
New.  9,  11.  Yet  by  our  act  the  feme  infant  may  waive  the  jointure  so 
made,  at  her  full  age. 

2.  The  contracts  of  an  infant  which  are  not  binding  upon  him,  are  eith- 
er void  or  voidable  :  and  the  distinction  is  important,  because  an  act  which 
was  once  void,  never  can  be  rendered  good  ;  "quod  ab  initio  non  valet,  tractu 
teniporis  non  convalescet :"  whereas  a  voidable  act  is  susceptible  of  confirm- 
ation, even  by  acts  not  very  demonstrative  of  the  exercise  of  the  will, — as 
by  simple  acquiescence. 

The  distinction  as  taken  by  old  authors,  (Perkins,  §  12,)  that  "  all  such 
gifts,  grants,  or  deeds  of  the  infant,  as  do  not  take  effect  by  delivery  of  his 
hand,  are  void,  but  such  as  do  take  effect  by  delivery  of  his  hand,  are  only 
voidable,"  savours  of  the  quaintness  of  antiquity,  but  seems  to  have  been 
considered  as  the  law  by  Lord  Mansfield  in  the  case  of  Zouch  vs.  Parsons. 
3  Bur.  1804.  But  he  says  it  is  not  settled  whether  the  solemnity  of  the  in- 
strument be  the  criterion,  or  the  apparent  benefit  of  the  transaction  to  the 
infant.  In  one  book  it  is  said  thai  a  conveyance  made  by  an  infant  of  his 
estate,  by  deed  or  matter  in  fait,  is  absolutely  void,  (except,  perhaps,  in  the 
case  of  a  feoftment,  which  is  considered  good  by  reason  of  its  solemnity  ;) 
and  that  although  some  have  attempted  to  distinguish  between  a  deed  which 
conveys  an  interest  by  delivery,  and  those  which  only  give  an  authority, 
yet  the  better  opinion  is  that  both  are  void.  Pow.  on  Con.  33.  Tlie  cor- 
rectness of  this  dictum  may  be  questioned  ;  for,  as  Lord  Mansfield  justly 
observes,  "  the  object  of  the  rule  was  the  preservation  of  the  infant's  rights," 
and  they  are  certainly  best  preserved  by  giving  to  his  acts  so  much  validity 
as  will  enable  him  to  confirm  them  at  full  age,  if  he  thinks  proper.  3  Bur. 
1806,  1808.  Contenting  myself  with  referring  to  the  case  of  Zouch  vs. 
Parsons,  where  the  subject  is  discussed  by  Lord  Mansfield,  I  shall  lay 
down  the  following  as  the  rules  upon  the  subject,  deducible  from  the  best 
authority : 

1.  Judicial  acts  done  by  an  infant  in  a  court  of  record,  regularly  bind 
Mm  and  his  representatives.  To  this  the  case  of  a  fine  is  in  England  an 
exception,  for  that  may  be  reversed,  provided  it  be  done  during  minority  ; 
and  so  it  is  (with  some  modifications)  of  a  recovery.  It  is  perhaps  but  an 
extension  of  this  general  principle  just  stated,  that  a  partition  by  a  writ  de 
partitione  facienda  will  bind  an  infant,  unless  on  arriving  at  full  age  he  6an 
shew  inequality.  We  must  not,  however,  embrace  within  it  the  case  of  a 
recognizance  or  statute,  (which  may  be  avoided  at  any  time  before  full  age,) 
or  the  case  of  a  recorded  deed,  which  receives  in  this  respect  no  greater 
validity  or  binding  operation  from  being  recorded  than  it  would  have  had 
without.     See  2  Inst.  673.     3  Wils.  Bac.  596,  597. 

2.  Deeds  of  feoffment  are  on  all  hands  considered  voidable  only.  As  to 
other  dced.-i.  Lord  Mansfield,  on  the  authority  of  Littleton  &,  Perkins,  and 
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the  above  passage  from  2  Inst.,  draws  the  conclusion,  that  though  the  deeds 
of  feme  coverts  are  void,  those  of  infants  are  voidable  only.  3  Bur,  1865. 
And  so  he  contends  that  the  surrender  of  an  infant  which  some  consider 
void,  (Powell  3'3,)  is  only  voidable  at  the  infant's  election,  for  the  other  par- 
ty cannot  say  it  is  void.  So,  too,  he  decides  that  as  a  lease  by  an  infant, 
even  without  rent,  may  be  beneficial  by  reason  of  covenants  or  ufsome  col- 
lateral advantage,  (as  where  it  is  made  with  a  view  to  try  his  title,)  it  is 
voidable  only,  and  not  void :  to  prove  which,  he  rests  again  upon  tbe 
ground  that  the  lessee  cannot  object. 

Powers  of  attorney  are  admitted  by  him  to  be  an  exception  to  the  rule 
that  deeds  are  only  voidable;  but  out  of  this  exception  are  excepted  pow- 
ers of  attorney  to  receive  seisin. 

He  admits,  indeed,  "that  if  a  case  should  arise  where  it  would  be  more 
beneficial  to  the  infant  that  the  deed  should  be  considered  as  void,  the  rea- 
son of  the  privilege  would,  in  such  case,  warrant  an  exception  to  the  gene- 
ral rule  that  deeds  are  voidable  only,  and  not  void."  And  so,  I  presume, 
where  on  the  face  of  the  transaction  the  deed  appears  prejudicial,  it  will  be 
considered  void. 

The  bond  of  an  infant  is  voidable  by  plea,  even  though  given  for  neces- 
saries;  but,  in  that  case,  being  avoided  ab  initio,  it  does  not  drown  the 
original  contract,  but  he  may  be  sued  on  the  simple  contract  in  assumpsit. 
3  Wils.  Bac.  595.  Cro.  Eliz.  920.  A  single  bill  given  for  necessaries  is 
not  void. 

8.  As  for  the  contracts  of  an  infant  which  are  not  by  deed,  they  are  ge- 
neraJIy  not  binding  on  him,  except  they  be  for  necessaries  :*  though  it  can- 

*  It  has  been  considered,  that  a  bill  of  exchange,  or  negotiable  security,  given  by  an  infant  during 
his  minority,  is  in  no  case  binding  on  iiim,  though  given  for  necessaries.  1  Camp.  55'J,  3.  Hoit.C- 
N.  P.  78.  1  T.  K.  40.  4  Price,  300.  Chit,  on  llillit,  5  ed.  2-2;  and  most  clearly  so,  if  not  given  for  ne- 
cessaries. Cartli.  160.  But  infancy  being  a  personal  privilege,  the  infant  only  can  take  advantage 
of  this.    4  Esp.  187. 

An  infant  is  not  liable  on  an  account  stated,  even  though  the  particulars  of  the  account  were  for  ne- 
cessaries.    I  T.  K.  40.    See  2  Stark.  36,  where  otherwise  in  equity.    1  Eq.  C.  Ab.  286. 

(26)  This  rule  is  providently  intended  for  the  benefit  of  the  infant,  that  he  may  be  enabled  to  gaio 
credit  for  such  things  as  are  suited  to  his  degree  and  station.  The  term  necessaries,  used  by  Lord- 
Coke,  is  a  relative  one  ;  and  the  question,  as  to  what  are  necessaries,  must  be  determined  by  the  age, 
fortune,  condition,  and  rank  in  life  of  the  infant.  See  3  T.  K.  578.  1  Esp.  Rep.  212.  Carter,  315,- 
which  must  be  real  and  not  apparent.  Peake.  229.  1  Esp.  Rep.  211.  The  question  as  '.o  what  aie 
necessaries,  is  for  a  jury.    1  M.  &,  S.  738. 

Liveries  ordered  by  a  captain  in  the  army  for  his  servant  have  been  considered  necessaries.  _  8  T. 
R.  378.  Regimentals  furnished  to  a  member  of  volunteer  corps  may  be  recovered  as  necessaries.  5 
Esp.  152.  But  it  has  been  held,  that  a  chronometer  is  not  necessary  for  a  lieutenant  in  the  navy,  when 
lie  is  not  in  commission  at  the  time  it  was  supplied.    Holt.  C.  N.  P.  77. 

All  infant  has  been  held  liable  for  a  fine  on  his  admission  fo  a  copyhold  estate.  3  Burr.  1717.  But 
it  has  been  said,  that  if  an  infant  isthe  owner  of  houses,  and  it  is  necessary  to  have  them  put  in  repair, 
yet  the  contract  to  repair  will  not  bind  him  at  law ;  for  no  contracts  are  binding  on  infants  but  such 
as  concern  his  person.  2  Rol.  Rep.  271.  But  in  equity  an  agreement  by  infant  to  pay  compound  in- 
terest on  mortgage  to  prevent  toreclosure,  is  binding.     I  Eq.  C.  Ab.  286.     lAik.489. 

An  infant  is  liable  lor  necessaries  furnished  to  his  wife  and  family,  1  Stra.  168,  or  for  the  nursing 
of  his  lawful  child.  Bacon  Max.  18,  but  not  for  ariicles  furnished  in  order  for  the  marriage.  1  Stra. 
163.  He  is  liable  for  so  much  goods  supplied  to  him  to  trade  with,  an  were  consumed  as  necessaries 
in  hisown  family.    1  Car.  Rep.  94. 

But  the  trading  contract  of  an  infant  is  absolutely  void,  and  not  merely  voidable;  altliougli,  indeed, 
the  trade  in  which  he  is  engaged  mav  be  the  means  bv  which  he  gains  his  livelihood.  Per  Bayley, 
J.  2  B.  &- C.  826.  4  D.  &  R.  545,  S."  C.  Cro.Jac.494.  2Esp.430  Therelore  an  infant  is  not  lia- 
ble for  goods  supplied  him  to  trade  with.  Cro  Jac.  494.  And  for  this  reason  he  is  not  subject  to  the 
bankrupt  laws.    Bull.  N.  P.  38. 

An  infant  is  not  liable  for  instruction  in  a  trade  or  business.     1  T.  R.  40- 

It  seems  that  an  infant  is  liable  for  money  pai(l  lor  him  in  the  purchasi;  of  necessaries.  5  Mod.  368.- 
10  Mod.  67.  And  money  paid  to  release  an  infant  out  of  custody  from  process  of  execution,  may  ho 
recovered  from  the  infant.  5  Esp.  28.  vid.  13  East,  6.  And  so  may  money  paid  to  release  the  in- 
fant from  custody,  under  mesne  process,  provided  the  debt  for  whieh  he  was  arrested  was  contracted 
lor  necessaries.    Id.    See  also,  as  to  a  charge  of  bastardy,  8  East,  330. 

But  an  infant  is  not  liable.at  law  for  money  lent,  though  laid  out  in  the  purchase  of  necejisariea.  2 
Esp.  472,  n.    lSalk.279.    14  East,  302. 

In  equity,  however,  relief  may  be  obtained  in  such  case,  by  the  lenders  being  allowed  to  stand  in 
the  place  of  the  creditor  for  necessaries.      1  P.  Wms.  482,  558.  1  Ves.  249. 

But  the  privilege  of  infancy  will  not  afford  any  answer  to  an  action  substantially  founded  on  a  tort,  ai 
for  slander,  treipasB,  or  assault,  or  detinue,  or  trover  for  goods  taken  not  under  any  contract.    8T.  R. 
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not  be  affirmed  of  them  that  they  are  absohitely  void  ;  for  then  they  would 
bind  neither  party;  and  there  are  cases  in  which  the  person  of  full  age  with 
whom  an  infant  contracts  is  bound  or  not,  at  the  election  of  the  infant. 

336.  Cym.  Dig.  Infant,  D.  4.  Noy.  129.  Bac.  Al».  Infancy.  1  New.  Rep.  140.  But  an  infant  can- 
not be  a  trespasser  by  prior  or  subsequent  assent,  but  only  !>>•  his  own  act.    Co.  Lit.  J80,  b.  n.  4. 

It  seems  an  action  ot  assumpsit,  for  mi>ney  had  and  received,  will  lie  a|;ainst  an  infant,  where,  hav- 
ing been  intrusted  to  pay  money  on  a  curtain  account,  he  pretended  thai  he  liad  paid  more  than  he 
really  had,  and  embezzled  great  pan  of  the  money.    I'eake  Rep.  y-J3.    1  Esp.  llcp.  17'^. 

But  where  the  subslantuM  cause  of  complaint  against  him  is  founded  on  a  contract,  upon  which  he  is 
not  liai)ie,  no  action  is  maintainable,  lliougli  by  the  (ornis  which  prevail  in  law,  the  party  with  whom 
ha  has  contracted  may  have  the  option  of  proceeding  either  as  for  a  breach  of  con»ract,  or  ex  de- 
licto, as  (bra  tort.  As  by  suing  incase  for  the  immoderate  or  negligent  use  of  a  horse.  8  I'.R.  Com. 
Die.  Infant,  D.  4. 

On  this  principle,  an  action  on  the  case  is  not  maintainable  against  an  infant  for  the  false  warranty 
of  a  horse,  thongli  lie  knew  it  was  unsound  wlwn  the  sale  took  place,  ii  Marsh.  425.  4  Camp.  118. 
Nor  wilj  an  action  lie  against  him  for  falsely  representing  a  horse  to  be  his  property  when  it  was  not 
so.  1  Keb.  1778.  1  Leoiy.  16^.  Nor  is  an  infant  liable  on  the  custom  of  the  realm,  for  the  loss  of 
goods  committed  to  his  care,  as  an  innkeeper.    Rol.  Ab.  Action  sur  le  Case,  D.  3. 

Nor  is  he  liable  to  an  action  at  law  for  representing  himself  to  be  of  age,  and  by  that  pretence  ob- 
taining money.  Bac.  Ab.  Infancy.  J  Lev.  llj'j.  1  Sid.  "2.58,  sed.  vid.  Peake's  Kcp. '2123.  But  in  equi- 
ty, it  seems,  infancy  will  not  protect  a  party  against  the  consequences  of  an  assent,  which  bears  any 
dishonest  appearances;  as  where  a  man,  who  has  a  title,  stands  by  and  encourages,  and  does  not  for- 
bid a  purchase  inconsistent  with  such  title,  lie  shall  be  bound,  and  all  claiming  under  him.  9  Mod. 
38.  2  l')g.  Ca.  Ab.  489.  lBro.Kep.3j3.  And  it  also  seems,  if  an  infmt  above  the  age  of  discretion, 
(vis.  14,)  be  guilty  of  any  fraud  in  afiirming  himself  to  be  of  full  age,  or  i(,  bv  combination  wilh  his 
guardian,  he  make  any  contract  or  agreement,  with  intent  afterwards  to  elude  it  by  privilege  of  in- 
I'ancy,  a  court  of  equity  will  decree  it  good  against  him,  according  to  the  circumstances  of  the  fraud. 
Bac.  Ab.  Infancy.  2  Vern.  224.  2  Ves.  212.  3  Burr.  1802.  But  it  seems,  equity  can  only  thus  exert 
itself,  where  the  act  done  by  the  infant  is  voidable;  if  ii  be  absolutely  void,  itcannot  make  it  good, 
though  there  appear  circumstances  of  fraud  on  the  part  of  the  infant.  1  H.  Bla.  75.  See  Bine,  on 
Infancy,  96,  97. 

If  a  person,  after  atta'ining  his  full  age,  and  before  any  action  brought,  expressly  and  voluntarily 
promise  to  pav  a  demand  upon  him,  though  not  for  necessaries,  he  will  be  thereby  rendered  liable. — 

1  Stia,  t)90.  1  T.  R.  648.  2  B.  &  C.  824.  4  D.  &  R.  545,  S.  C.  Therefore,  an  express  promise, 
made  after  the  infant's  attaining  his  full  age,  to  pay  a  bill  of  exchange,  accepted  by  him  <luring  his 
infancy,  is  binding  on  him.  4  Esp.  Rep.  187.  VVe  have  already  seen  what  ratification  is  necessary, 
in  order  to  render  a  person  liable  on  a  bond  entered  into  by  him  during  his  infancy.  Ante.  466,  n.  23; 
3  M.  &i,  S.  477. 

In  arderto  revive  a  debt  to  which  infancy  would  aflford  a  good  answer,  an  express  promise  must  be 
proved  ;  for  a  mere  acknowledgment  of  the  debt,  or  a  promise  to  pay  a  part,  or  even  an  actual  pay- 
ment of  part,  will  not  amount  to  a  confirmation  on  the  part  of  the  infant,  so  aa  to  render  him  liable. 
2 Esp.  Rep.  481,  623.    2  M.  >fc  S.  205,  2U9. 

In  chancery,  hoivever,  it  has  been  decreed,  that  if  an  infant  borrow  money  and  give  a  bond  for  it, 
and  afterwards,  being  of  suflicient  capacity,  devise  his  personal  estate  for  the  payment  ot  his  debt, 
the  bond  shall  be  paid.    Nel.«.  Ch.  Rep.  55. 

The  promise  must  not  be  extorted  under  terror  of  an  arrest,  5  Esp.  102,  or  by  fraud.    2  Atk.  34. 

2  Mad.  40. 

A  conditional  promise  is  sufficient;  but  the  plaintiflfniust  prove  the  fulfilment  of  such  condition.  3 
Esp.  Rep.  159. 

The  promise  must  be  made  before  action  brought.    2  B.  «fc  C.  824.    4  D.  &  R.  545,  S.  C. 

If  a  lessee  of  premises  he  an  infar>',  he  may  affirm  the  lease  by  continuing  in  possession  after  he 
liasattained  hisfullage.  1  Roll.  Ab.  731, 1.  45  Ci  o.  Jac.  320,  and  see  8  Taunt.  37.  Quaere,  whether 
four  months  after  an  infant  becomes  of  age  bp  a  reasonable  time  for  him  to  avoid  a  lease  entered  into 
during  his  minority.  1  IMoore,  466.  And  so  also,  if  an  infant  demise  lantls,  reserving  rent,  the  lease 
will  be  conclusively  affirmed  by  acceptance  of  rent,  after  the  age  of  privilege  has  ceased.  SeeSB. 
&A.  147.    8  Taunt.  .37. 

And  it  has  been  held,  that  if  an  infant  be  partner  with  another,  and,  during  his  infancy,  represent 
himself  as  such  partner,  and,  upon  his  attaining  twenty-one,  dissolve  the  partnership,  he  must  give 
notice  of  such  dissolution,  or  he  will  be  responsible  for  the  subsequent  contracts  of  his  co-partner  to 
persons  ignorant  of  thedissohiiion.    Id. 

Infancy  being  a  personal  privilege,  no  one  can  take  advantage  of  it  but  the  infant,  or  his  personal 
representatives.    2  H.  Bla.  51.5.    Car;h.  160.    3Salk.  197.    Cro.  Eliz.  126.    3  Camp.  254. 

And  where  several  parties  join  in  a  security,  the  infancy  of  one  of  them  cannot  be  taken  advantage 
of  by  the  others  :  and  in  case  of  an  action  brought  on  it,  the  infant  should  not  be  joined  as  a  defen- 
dant.   4  Taunt.  10,  468.    [See  2  Ran.  174.] 

And  the  infant  may  always  sue  on  liis  contract,  the  same  as  if  he  were  an  adult.  2  M.  &  S.  205.  6 
Taunt.  118.    2  Stra.  938.    4  Taunt.  469.    1  Sid.  446,  and  cases  collected  in  Bac.  Ab.  Infancy,  1,  4. 

(27)  It  has  been  observed,  that  the  incidents  which  law  has  attached  to  infants  in  their  natural  capa- 
city, do  not  extend  to  them  in  the  exercise  of  corporate  or  political  functions:  imbecility  !\nd  inexpe- 
rience are  not  supposed  to  form  a  part  of  those  abstra.ct  existences,  which  are  constituted  for  the 
mere  performance  of  publit;  service,  and  which  oiily  require  skill  and  diligence ;  and  so  far  as  that  is 
concerned,  the  natural  properties  of  the  infant  merge  in  his  political  capacity,  to  which  age  is  nei- 
ther material  nor  imputable.  Bro.  Age.  Plowd.379,  381.  Bingh.2.  Therefore,  if  the  king,  within 
age,  consent  to  an  act  of  parliament,  or  make  any  lease  or  grant,  he  is  bound  as  if  he  were  of  age. 
Co.  Lit.  43,  b.  1  Roll.  728.  7  Co.  12.  Plowd.  213.  Also,  the  acts  of  a  mayor  and  commonalty  shall 
not  be  avoided  by  reason  of  the  nonage  of  the  mayor.    Cro.  Car.  557. 

If  a  parson,  improperly  admitted  under  age,  make  a  lease  with  the  due  requisites,  it  will  bind  his 
successor;  (or  the  parson  made  the  lease  in  his  capacity  of  corporation  sole.    Bro.  Age. 

An  infant  may  also  hold  the  offices  of  park-keeper,  forester,  gaoler,  sheriff,  <fcc.  2  Inst.  382.  Bac. 
Ab,  Infancy  and  Age,  lE„~Chilttj. 
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Lord  Mansfield  lays  down  this  as  a  conceded  principle.  3  Bur.  1807,  and 
see  2  Str.  937.  It  seems  to  be  supposed  that  parol  contracts  are  void  or 
voidable,  according  as  they  appear  or  do  not  appear  to  be  beneficial  to  the 
infant.     New.  13.     3  Atk.  610. 

Having  thus  concisely  shew^n  what  contracts  are  only  voidable,  I  must 
remark,  that  such  as  are  but  voidable  may  be  avoided  or  confirmed  by  the 
infant:  if  they  are  matters  of  record,  they  must  be  aroi(Zed  during  minority, 
as  the  nonage  must  in  such  cases  be  tried  by  inspection  according  to  the 
rules  of  law  :  if  they  are  matters  in  fait,  the  infant  may  avoid  them  either 
within  age  or  at  full  age.  But  he  cannot  confirm  them  till  he  arrives  at  full 
age,  since  such  confirmation  partakes  of  the  objection  to  the  original  act; 
nor  can  he  bring  a  "dum  fuit  infra  (stateni"  during  his  minority,  lest  his 
election  should  be  bound  by  the  judgment.  3  Burr.  1808.  But  if,  after 
twenty-one  years  of  age,  he  does  any  act  which  shews  an  acquiescence,  as 
receiving  rent  under  a  voidable  lease,  he  will  be  considered  to  confirm  it. 
So  in  case  of  an  exchange,  if  he  continues  in  possession  of  the  property  re- 
ceived in  exchange  for  his  own.  See  Litt.  §  258.  1  Atk.  489.  1  Vern. 
132.     2  Vern.  225. 

Nor  must  I  omit  to  add  here,  that  this  privilege  of  infancy,  which  is  de- 
signed as  a  protection,  it  is  said,  is  not  permitted  by  law  to  be  converted 
into  an  instrument  of  fraud.  Thus  we  find  it  laid  down  in  Drury  vs.  Dru- 
ry,  (cited  in  the  notes  to  Caruthers  vs.  Caruthers,  4  Bro.  C.  C.  505,)  that 
infancy  does  not  authorize  the  committing  a  fraud;  so  that  if  goods  are 
delivered  to  an  infant,  and  he  embezzles  them,  an  action  of  trover  lies  against 
him.  Id.  And,  perhaps,  also  assumpsit.  See  1  Com.  on  Con.  140.  Nor. 
Peake,  223.  1  Esp.  172.  But  a  plaintiff  cannot  convert  an  action,  the 
real  foundation  of  which  is  a  contract,  into  a  tort,  so  as  to  charge  an  infant 
defendant.     8  T.  R.  335.     2  Marsh.  485.     Carth.  160. 

Where  an  infant  is  suable,  he  may  be  taken  in  execution  after  judgment 
on  a  casa.     2  Str.  1217. 

Infants  are  in  general  liable  in  actions  for  tort,  such  as  assault  and  bat- 
tery, trespass,  slander,  and  the  like. 

I  conceive,  also,  that  an  infant  who  has  obtained  a  license  to  practice 
the  law  cannot  plead  infancy  in  bar  of  an  action  for  embezzlement  of  his 
client's  money,  both  because  the  embezzlement  is  a  tort,  and  because  he  is 
estopped  by  the  record  to  deny  that  he  is  of  full  age.  The  certificate  of 
the  county  court  is  in  truth  a  judicial  act,  done  at  his  instance.  It  is  the 
decision  of  the  court,  upon  his  application,  that  he  is  of  full  age,  and,  being 
a  judicial  act,  we  have  seen  it  binds  him,  and  he  can  never  deny  its  truth. 


CHAPTER  XII. 

OF  CORPORATIONS. 

"  We  have  hitherto  considered  persons  in  their  natural  capacities,  and 
have  treated  of  their  rights  and  duties.  But,  as  all  personal  rights  die  with 
the  person,  and  as  the  necessary  forms  of  investing  a  series  of  individualsj 
one  after  another,  with  the  same  identical  rights,  would  be  very  inconve- 
nient, if  not  impracticable,  it  has  been  found  necessary,  when  it  is  for  the 
advantage  of  the  public  to  have  any  particular  rights  kept  on  foot  and  con- 
tinued, to  constitute  artificial  persons,  who  may  maintain  a  perpetual  suc- 
cession, and  enjoy  a  kind  of  legal  immortality. 

"  These  artificial  persons  are  called  bodies  politic,  b^bdies  corporate,  (cor' 
para  corporata,)  or  corporations ;  of  which  there  is  a  great  variety  subsist- 
ing, for  the  advancement  of  religion,  of  learning,  and  of  conynerce  ;  in  or- 
21 
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der  to  preserve  entire  and  forever  tliose  riglits  and  immunities,  which,  if 
they  were  granted  only  to  tliose  individuals  of  which  the  body  corporate  is 
composed,  wouM  upon  their  death    be  utterly  lost  and  extinct.     To  shew 
the  advantages  of  these  incorporations,  let  us  consider  the  case  of  a  college 
in  either  of  our  universities,  founded  ad  sludendum  ct  orandum,  for  the  en- 
couragement and  support  of  religion  and  learning.     If  this  were  a  mere 
voluntary  assembly,  the  individual;?  which  compose  it  might  indeed  read, 
pray,  study,  and  perform  scholastic  exercises  together,  so  long  as  they  could 
agree  to  do  so ;  but  they  could  neither  frame,  nor  receive  any  laws  or  rules 
of  their  conduct ;   none,  at  least,  which  would  have  any  binding  force,  for 
want  of  a  coercive  power  to  create  a  sufficient  obligation.     Neither  could 
they  be  capable  of  retaining  any  privileges  or  immunities;  for  if  such  privi- 
leges be  attacked,  which  of  all  this  unconnected  assembly  has  the  right,  or 
ability,  to  defend  them  ?     And,  when  they  are  dispersed  by  death  or  other- 
wise, how  shall  they  transfer  these  advantages  to  another  set  of  students, 
equally  unconnected  as  themselves?    So  also  with  regard  to  holding  estates 
or  other  property,  if  land  be  granted  for  the  purposes  of  religion  or  learning 
to  twenty  individuals  not  incorporated,  there  is  no  legal  way  of  continuing 
the  property  to  any  other  persons  for  the  same  ])urposes,but  by  endless  con- 
veyances from   one  to  the  other,  as  often  as  the  hands  are  changed.     But 
when  they  are  consolidated  and  united   into  a  corporation,  they  and  their 
successors  are   then  considered  as  one  person  in  law  :  as  one  person  they 
have  one  will,  which  is  collected  from  the  sense  of  the  majority  of  the  indi- 
viduals ;  this  one  will  may  establish  rules  and  orders  for  the  regulation  of 
the  whole,  which  are  a  sort  of  municipal  laws  of  this  little   republic ;  or 
rules  and  statutes  may  be  prescribed  to  it  at  its  creation,  which  are  then  in 
the  place  of  natural  laws  :  the  privileges  and  immunities,  the  estates  and 
possessions  of  the  corporation,  when  once  vested  in  them,  will  be  for  ever 
vested,  without  any  new  conveyance  to  new  successions  ;  for  all  the  indi- 
vidual members  that  have  existed  from  the  foundation  to  the  present  time, 
or  that  shall  hereafter  exist,  are  but  one  person  in  law,  a  person  that  never 
dies :  in  like  manner  as  the  river  Thames  is  still  the  same  river,  though  the 
parts  which  compose  it  are  changing  every  instant. 

"Before  we  proceed  to  treat  of  the  several  incidents  of  corporations,  as 
regarded  by  the  laws  of  England,  let  us  first  take  a  view  of  the  several  sorts 
of  them  ;  and  then  we  shall  be  better  enabled  to  apprehend  their  respec- 
tive qualities. 

"The  first  division  of  corporation  is  into  aggregate  and  sole.  Corpora- 
tions aggregate  consist  of  many  persons  united  together  into  one  society, 
and  are  kept  up  by  a  perpetual  succession  of  members,  so  as  to  continue 
forever  ;  of  which  kind  are  the  mayor  and  commonalty  of  a  city,  the  head 
and  fellows  of  a  college,  the  dean  and  chapter  of  a  cathedral  church.  Cor- 
porations sole  consist  of  one  person  only  and  his  successors,  in  some  par- 
ticular station,  who  are  incorporated  by  law,  in  order  to  give  them  some  le- 
gal capacities  and  advantages,  particularly  that  of  perpetuity,  which  in  their 
natural  persons  they  could  not  have  had.  In  this  sense  the  king  is  a  sole 
corporation ;  so  is  a  bishop :  so  are  some  deans,  and  prebendaries,  distinct 
from  their  several  chapters  ;  and  so  is  every  parson  and  vicar.  And  the  ne- 
cessity, or  at  least  use,  of  this  institution  will  be  very  apparent,  if  we  con- 
sider the  case  of  a  parson  of  a  church.  At  the  original  endowment  of  pa- 
rish churches,  the  freehold  of  the  church,  the  churchyard,  the  parsonage- 
house,  the  glebe,  and  the  tithes  of  the  parish,  were  vested  in  the  then  par- 
son by  the  bounty  of  the  donor,  as  a  temporal  recompense  to  him  for  his 
spiritual  care  of  the  tiihabitants,  and  with  intent  that  the  same  emoluments 
should  ever  aftcrwa'rds  continue  as  a  recompense  for  the  same  care.  But  how 
w;[5  this  to  bqcffcclcdr     The  fVceliold  war>  vested  in  thr.  par?!on  ;  and  if  we 
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suppose  it  vested  in  his  natural  capacity,  on  his  death  it  might  descend  to 
his  heir,  and  would  be  liable  to  his  debts  and  incumbrances  :  or,  at  best,  the 
heir  might  be  compellable,  at  some  trouble  and  expense,  to  convey  these 
rights  to  the  succeeding  incumbent.  The  law,  therefore,  has  wisely  ordain- 
ed, that  the  parson,  quatenus  parson,  shall  never  die,  any  more  than  the  king, 
by  making  him  and  his  successors  a  corporation.  By  which  means  all  the 
original  rights  of  the  parsonage  are  preserved  entire  to  the  successor  :  for 
the  present  incumbent,  and  his  predecessor  who  lived  seven  centuries  ago, 
are  in  law  one  and  the  same  person  ;  and  what  was  given  to  the  one  was 
given  to  the  other  also. 

"  Another  division  of  incorporations,  either  sole  or  aggregate,  is  into  ec- 
clesiastical and  lay.  Ecclesiastical  corporations  [which  are  unknown  in 
Virginia]  are  where  the  members  that  compose  it  are  entirely  spiritual  per- 
sons; such  as  bishops  ;  certain  deans,  and  prebendaries;  all  archdeacons, 
parsons,  and  viear;  which  are  sole  corporations  ;  deans  and  chapters  at 
present,  and  formerly  prior  and  convent,  abbot  and  monks,  and  the  like, 
bodies  aggregate.  These  are  elected  for  the  furtherance  of  religion,  and 
perpetuating  the  rights  of  the  church.  Lay  corporations  are  of  two  sorts, 
civil  and  eleemosynary.  The  civil  are  such  as  are  erected  for  a  variety  of 
temporal  purposes.  The  king,  for  instance,  is  made  a  corporation  to  pre- 
vent in  general  the  possibility  of  an  interregnimi  or  vacancy  of  the  throne, 
and  to  preserve  the  possessions  of  the  crown  entire  ;  for  immediately  upon 
the  demise  of  one  king,  his  successor  is,  as  we  have  formerly  seen,  in  full 
possession  of  the  regal  rights  and  dignity.  Other  lay  corporations  are  erec- 
ted for  the  good  government  of  a  town  or  particular  district,  as  a  mayor  and 
commonalty,  bailiff  or  burgesses,"  or  the  like  ;  some  for  the  advancement 
and  regulation  of  manufactures  and  commerce  or  for  carrying  on  a  particu- 
lar business,  as  banking  companies,  road  companies,  and  the  like. 

"  The  eleemosynary  sort  are  such  as  are  constituted  for  the  perpetual  dis- 
tribution of  the  free  alms,  or  bounty,  of  the  founder  of  them  to  such  persons 
as  he  has  directed.  Of  this  kind  are  all  hospitals  for  the  maintenance  of  the 
poor,  sick,  and  impotent :  and  all  colleges. 

"  Having  thus  marshalled  the  several  species  of  corporations,  let  us  next 
proceed  to  consider,  1.  How  corporations  in  general  may  be  created.  2. 
What  are  their  powers,  capacities,  and  incapacities.  3.  How  corporations 
are  visited-     And,  4.  How  they  may  be  dissolved. 

I.  •'  Corporations,  by  the  civil  law,  seem  to  have  been  created  by  the  mere 
act  and  voluntary  association  of  their  members,  provided  such  convention 
was  not  contrary  to  law,  for  then  it  was  illicituiii  collegium.  It  does  not  ap- 
pear that  the  prince's  consent  was  necessary  to  be  actually  given  to  the 
foundation  of  them ;  but  merely  that  the  original  founders  of  these  voluntary 
and  friendly  societies  (for  they  were  little  more  than  such)  should  not  es- 
tablish any  meetings  in  opposition  to  the  laws  of  the  state. 

"  But,  in  England,  the  king's  consent  is  absolutely  necessary  to  the  erec- 
tion of  any  corporation,  either  impliedly  or  expressly  given.  The  king's 
implied  consent  is  to  be  found  in  corporations  which  exist  by  force  of  the 
com,mon  law,  to  which  former  kings  are  supposed  to  have  given  their  con- 
currence ;  common  law  being  nothing  else  than  custom,  arising  from  the 
universal  agreement  of  the  whole  community.  Of  this  sort  are  the  king 
himself,  all  bishops,  parsons,  vicars,  churchwardens,  and  some  others  ;  who 
by  common  law  have  ever  been  held  (as  far  as  our  books  can  shew  us)  to 
have  been  corporations,  virtute  officii :  and  this  incorporation  is  so  insepara- 
bly annexed  to  their  offices,  that  we  cannot  frame  a  complete  legal  idea  of 
any  of  these  persons,  but  we  must  also  have  an  idea  of  a  corporation,  capa- 
ble to  transmit  his  rights  to  his  successors,  at  the  same  time.  Another  me- 
thod of  implication,  whereby  the  king's  consent  is  presumed,  is  as  to  all 
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corporations  by  prescription,  such  as  the  city  of  London,  and  many  others, 
which  have  existed  as  corporations,  time  whereof  the  memory  of  may  run- 
neth not  to  the  contrary  ;  and  therefore  are  looked  upon  in  law  to  be  well 
created.  For  though  the  members  tlioreof  can  shew  no  legal  charter  of  in- 
corporation, yet  in  cases  of  such  high  antiquity  the  law  presumes  there  once 
was  one  ;  and  that,  by  the  variety  of  accidents  which  a  length  of  time  may 
produce,  the  charter  is  lost  or  destroyed.  The  methods  by  which  the  king's 
consent  is  expressly  givfen,  are  either  by  act  of  parliament  or  charter.  By 
act  of  parliament,  of  which  the  royal  assent  is  a  necessary  ingredient,  cor- 
porations may  undoubtedly  he  created."  And  so  in  Virginia  by  act  of  the 
legislature,  which,  indeed,  is  the  only  method  by  which  corporations  can 
be  created  with  us. 

But  as  we  are  told  by  Mr.  Blackstone  that  certain  corporations  exist  by 
common  law,  it  is  of  much  importance  to  examine  whether  there  be  in  Vir- 
ginia, by  the  adoption  of  the  common  law,  any  corporation  whose  existence 
is  independent  of  legislative  enactment.  I  am  not  aware  that  the  existence 
of  any  such  is  pretended,  except  the  ecclesiastical  corporations  of  bishops, 
parsons,  and  perhaps  church  wardens;  and,  in  relation  to  them,  I  shall  con- 
tent myself  here  with  remarking,  that  an  attentive  examination  of  the  sub- 
ject has  satisfied  me  that  there  is  no  foundation  for  the  pretension.* 

"  When  a  corporation  is  erected,  a  7iame  must  be  given  to  it,  and  by  that 
name  alone  it  must  sue  and  be  sued,  and  do  all  legal  acts,  [2  Str.  787.  2 
Ld.  Ray.  1516.  Cow.  26,]  though  a  very  minute  variation  therein  is  not 
material.  Such  name  is  the  very  being  of  its  constitution  ;  and,  though  it 
is  the  will  of  the  king  that  erects  the  corporation,  yet  the  name  is  the  knot 
of  its  combination,  without  which  it  could  not  perform  its  corporate  func- 
tions. The  name  of  incorporation,  says  Sir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptism ;  and  therefore  when  a  private  founder  gives  his 
college  or  hospital  a  name,  he  does  it  only  as  a  godfather ;  and  by  that  same 
name  the  king  baptizes  the  incorporation. 

"  A  misnomer  of  the  corporation  name,  in  a  grant  under  the  corporate 
seal,  is  immaterial.  2  Marsh.  174.  6  Taunt.  467,  S.  C.  And  where  in 
ejectment  the  demise  was  laid  to  be  by  the  mayor,  &c-  of  the  borough  town 
of  M.,  and  on  the  trial  it  turned  out,  from  the  charter,  that  the  name  of  the 
corporation  was  "the  mayor,"  &c.,  omitting  "of  the  borough  town"  of  M., 
it  was  held  that  this  was  no  variance,  it  appeaning  from  the  charter  that  M. 
was  a  borough  town  ;  1  B.  &  A.  699;  and,  in  general,  a  variance  of  this  na- 
ture in  pleading  must  be  taken  advantage  of  by  plea  in  abatement.  1  B  & 
P.  40.     3  Campb.  29.     1  Saund.  340,  a.  Chitty. 

"  II.  After  a  corporation  is  so  formed  and  named  it  acquires  many  powers, 
rights,  capacities,  and  incapacities,  which  we  are  next  to  consider." 

And  here  it  may  be  proper  first  to  remark,  that  persons  may  have  corpo- 
rate powers  for  certain  specified  purposes  only.  Such  are  corporations  in 
towns  whose  corporate  powers  are  of  course  limited  to  the  objects  speci- 
fied ;  for  a  "  corporate  body  can  act  only  in  the  manner  prescribed  by  the 
act  of  incorporation  which  gives  it  existence.  It  is  ihe  mere  creature  of 
law,  and  derives  all  hs poivers  from  the  act  of  incorporation,  and  is  capable 
of  exerting  its  faculties  only  in  the  manner  that  act  authorizes.  2  Cranch, 
127,  167. 

"  Yet  some  powers  are  necessarily  and  inseparably  incident  to  every  cor- 
poration ;  which  incidents,  as  soon  as  a  corporation  is  duly  erected,  are  ta- 
citly annexed  of  course.     As,  1.  To  have  perpetual  succession.     This  is  the 

*  The  reasons  upon  which  I  have  heen  led  to  this  conclusion  are  stated  at  large  in  an  opinion  de- 
livered by  me  in  the  Superior  Court  of  Chancery,  holden  at  Winchester,  in  the  case  of  Selden  vs. 
the  Overseers  of  the  Poor  of  Loudoun ;  a  copy  of  which  is  inserted  in  an  appendix  at  the  end  of  this 
volume,  as  containinK  the  best  views  I  am  able  to  give  in  reference  to  ecclebiaBtical  concerns  in  thi« 
Commonwealth. 
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very  end  of  its  incorporation:  for  there  cannot  be  a  succession  forever  with- 
out an  incorporation ;  and  therefore  all  aggregate  corporations  have  a  power 
necessarily  implied  of  electing  members  in  the  room  of  such  as  go  off." 
And  this  power  of  election  exists  as  is  said  by  the  Commentator  and  others 
(see  Chitty's  note)  though  no  powerbe  given  by  the  charter.  Yet  it  is  said 
in  some  books  that  there  is  herein  a  distinction  between  ancient  corpora- 
tions and  those  which  are  newly  erected.  In  the  former,  the  principle  sta- 
ted by  the  Commentator  is  admitted  to  exist,  but  otherwise  in  the  latter  : 
and  in  these  the  charter  must  provide  for  their  continuance  and  succession. 
See  10  Co.  1-20.     3  Mod.  14,  cited  Bac.  Corp.  D. 

Be  this  as  it  may,  where  the  charter  does  so  provide,  some  strictness  is 
required  in  conforming  thereto.     See  the  same  book  at  the  same  division. 

With  respect  to  the  perpetuity  of  corporations,  it  may  be  observed,  that 
many  bodies  are  incorporated  for  a  definite  number  of  years  only,  so  that 
the  uninterrupted  continuance  or  existence  of  the  corporation  so  long  as  its 
charter  continues,  seems  to  be  here  more  properly  meant  than  its  perpetuity. 

The  subject  will  be  again  adverted  to  at  the  end  of  this  chapter. 

2.  "  A  second  capacity  of  a  corporation  is  to  sue  and  be  su&d,  implead  or 
be  impleaded,  grant  or  receive  by  its  corporate  name,  and  do  all  other  acts 
as  natural  persons  may."  And  it  may  not  only  sue  in  its  own  name,  but 
where  its  rights  are  asserted  the  corporation  itself  must  sue.  2  John.  C. 
335.  For  private  individuals  (in  a  corporate  town  for  instance)  cannot  file  a 
bill  on  the  part  of  the  town  to  settle  questions  relating  to  the  common  rights 
of  the  town.  Id.  Yet  where  a  note  was  assigned  to  W.  N.,  cashier  of  the 
Farmers'  Bank,  it  was  decided  that  a  suit  was  properly  brought  in  the  name 
of  W.  N.,  and  not  of  the  bank,  though  it  was  for  their  benefit :  for  the  as- 
signment was  made  to  him  individually  and  not  to  the  corporation.  4  Ran. 
359.  So  the  mayor  and  commonalty  cannot  sue  on  a  bond  made  to  the 
mayor  himself  by  his  own  proper  name,  though  he  was  also  styled  "mayor." 
Yet  the  mayor  of  a  corporation,  who,  on  the  sale  of  certain  lands  by  auc- 
tion, of  which  the  corporation  were  the  vendors,  signed  a  contract  on  be- 
half of  himself  and  the  corporation  with  the  purchaser,  for  the  due  perform- 
ance of  the  conditions  of  sale,  cannot,  in  his  individual  capacity,  sue  the 
purchaser  for  a  breach  of  the  contract.     2  Taunt.  374,  387. 

3.  A  third  incident  to  corporations  by  common  law  was  the  right  to  pur- 
chase lands  and  hold  them  for  the  benefit  of  themselves  and  their  succes- 
sors ;  which  privilege  is  in  England  restricted  by  a  variety  of  statutes  called 
the  mortmain  acts,  which  are  not  in  force  in  Virginia.  With  us,  although 
there  seems  to  have  been  too  little  attention  to  the  fact  that  an  act  of  incor- 
poration vests  the  power  of  purchasing  and  accumulating  real  estate,  yet  in 
relation  to  the  banks  there  are  salutary  restrictions  in  the  statutes  forbidding 
the  accumulation  of  their  property  beyond  a  certain  amount,  and  also  in- 
hibiting their  acquiring  lands  except  in  the  necessary  transaction  of  bank 
business.     See  the  several  charters,  2  R.  C." 

In  England  corporations  are  excepted  out  of  the  statute  of  wills,  but 
they  are  not  so  with  us. 

4.  A  fourth  incident  of  a  corporation  is  to  have  a  common  seal.  A  cor- 
poration being  an  invisible  body,  cannot  manifest  its  intention  by  any  per- 
sonal act  or  oral  discourse,  and  therefore,  in  strictness,  it  acts  and  speaks 
only  by  its  common  seal.  5  Taunt.  792.  For  though  the  particular  mem- 
bers may  express  "  their  private  consents  to  any  act,  by  words  or  signing 
their  names,  yet  this  does  not  bind  the  corporation  :  it  is  the  fixing  of  the 
seal,  and  that  only,  which  unites  the  several  assents  of  the  individuals  who 
compose  the  community,  and  make  one  joint  assent  of  the  whole."  Yet 
this  doctrine  must  be  received  with  some  qualification.  Though  it  is  the 
fixing  the  seal  only  which  in  strictness  unites  the  assent  of  the  individuals 
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composinfr  tlie  corporation,  yet  notwithstanding  an  early  case  to  the  con- 
trary, (1  P.  Wms.  G55,)  it  is  now  settled  tliat  the  agreement  of  the  major 
part  of  the  corporation  entered  on  the  corporation  books,  though  not  under 
the  corporate  seal,  will  be  decreed  in  etpiity.  5  Mun.  3'24.  Maxwell  vs. 
Dulwich  College,  cited  Fon.  '^iif).  [Phil-  Ed.  305.]  In  an  elementary  work, 
(1  Chit.  98,)  it  is  said  that  indebitatus  assumpsit  will  not  lie  against  a  corpo- 
ration, because  it  cannot  contract  by  parol.  But  the  case  of  the  Bank  of 
Columbia  vs.  Patterson,  (7  Cranch,  '■2d9,)  takes  the  broad  ground  "  that 
wherever  a  corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents  are  ex- 
press promises  of  the  corporation,  and  all  duties  imposed  on  them  by  law, 
and  all  benefits  conferred  at  their  request,  raise  implied  promises,  for  the  en- 
forcement of  which  an  action  may  well  lie."  The  court  refers  to  3  Br.  Ch. 
Rep.  30:2.  Doug.  521.  3  Mass.  Rep.  361.  5  Mass.  Rep.  80,  491.  6 
Mass.  Rep.  40.  See  also  2  Lev.  252.  1  Camp.  466,  and  the  authorities 
collected  by  Tate  in  his  useful  digest,  114.  It  seems,  moreover,  that  the 
agent  need  not  be  appointed  under  the  corporate  seal,  but  that  he  may  be 
appointed  by  vote  or  other  corporate  act.  7  Cranch,  305,  citing  3  P.  Wms. 
419.  For  conveniency  sake,  too,  it  seems  they  have  long  been  permitted 
to  act,  in  ordinary  matters,  without  deed,  as  to  retain  a  servant.  Plow.  91, 
b.  2  Saun.  305.  And  this  relaxation  has  gradually  been  widened  so  as  to 
embrace  other  objects.  Ba.  Corp.  51.  ISalk.  191.  3  Lev.  107.  Moore, 
512.     2  Camp.  96. 

Though  a  conveyance  be  sealed  with  the  corporate  seal,  it  passes  no  title 
if  delivered  over  by  the  corporation's  officer  against  their  express  directions 
to  retain  it,  till  an  adjustment  of  accounts  with  the  purchaser.    9  E.  360. 

5.  "  To  make  by-laws  or  private  statutes  for  the  better  government  of  the 
corporation  ;  which  are  binding  upon  themselves,  unless  contrary  to  the 
laws  of  the  land,  and  then  they  are  void.  10  Co.  31.  This  is  also  inclu- 
ded by  law  in  the  very  act  of  incorporation:  for  as  natural  reason  is  given 
to  the  natural  body  for  the  governing  it,  so  by-laws  or  statutes  are  a  sort  of 
political  reason  to  govern  the  body  politic;"  and  every  by-law  by  which  the 
benefit  of  the  corporation  is  advanced,  is,  says  Lord  Holt,  good  for  that  rea- 
son :  that  is  the  touchstone  of  all  by-laws;  yet  corporations  cannot  make 
any  laws  creating  a  forfeiture,  unless  expressly  authorized  by  their  charter, 
(such  charter  being  by  act  of  parliament.)  No  such  power  can  be  given 
by  letters  patent.  1  T.  R.  118.  Nor  can  a  corporation  make  by-laws  con- 
trary to  its  constitution.     6  T.  R.  736. 

"  These  five  powers  are  inseparably  incident  to  every  corporation,  at  least 
to  every  corporation  aggregate ;  for  two  of  them,  though  they  may  be  prac- 
tised, yet  are  very  unnecessary  to  a  corporation  sole :  viz.,  to  have  a  corpo- 
rate seal  to  testify  his  sole  assent,  and  to  make  statutes  for  the  regulation 
of  his  own  conduct. 

"  There  are  also  certain  privileges  and  disabilities  that  attend  an  aggre- 
gate corporation,  and  are  not  applicable  to  such  as  are  sole  :  the  reason  of 
them  ceasing,  and  of  course  the  law.  It  must  always  appear  by  attorney  ; 
fir  it  cannot  appear  in  person,  being,  as  Sir  Edward  Coke  says,  invisible, 
and  existing  only  in  intendment  and  consideration  of  law.  It  can  neither 
maintain,  nor  be  made  defendant  to,  an  action  of  battery,  or  such  like  per- 
sonal injuries  :  for  a  corporation  can  neither  beat  nor  be  beaten,  in  its  body 
politic."  Yet  corporations  may  be  stied  in  that  character  in  many  instances, 
for  damages  arising  from  a  neglect  of  duty,  &c.  2  T.  R.  872.  3  Camp. 
403.  See  1  Chit,  on  PI.  65.  But  trespass  or  replevin  lies  not  against  a 
corporation.     8  East,  229.     Yet  see  4  Serg.  &  Rawle,  0,  19. 

"  But  trover  lies  against  a  corporation  ;  and  if  it  be  essential  to  their  con- 
version of  the  property,  [i.  e.  in  this  instance  the  detainer  of  bank  notes  by 
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the  governor  and  company  of  the  bank  of  England,)  that  they  should  have 
authorized  it  under  their  seal,  such  authority  will  be  presumed  after  verdict ; 
but  it  does  not  seem  necessary  that  the  act  of  detention,  done  by  their  ser- 
vants within  the  scope  of  their  employment,  should  be  authorized  under 
their  seal.     16  E.  R.  6. 

And  it  seems  that  an  incorporated  company  may  be  guilty  of  a  conver- 
sion by  the  act  of  their  agent,  acting  under  the  direction  of  a  committee  ap- 
pointed for  managing  the  affairs  of  the  company,  under  an  act  of  parlia- 
ment.    3  Stark.  50." 

Though  a  corporation  cannot  commit  treason  or  felony,  yet  it  has  been 
decided  that  they  are  within  the  statutes  of  usury,  and  contracts  of  an  usu- 
rious character  entered  into  with  them  through  the  president  and  directors 
are  avoided.  6  Ran.  132.  Yet  they  would  not,  I  presume,  be  within  the 
penal  clauses  of  the  statute. 

Corporations,  we  have  seen,  may  sue  and  be  sued.  But  corporations  ag- 
gregate must  sue  and  defend  by  attorney,  and  therefore  the  proper  process 
against  them  is  a  distringas ;  Co.  Litt.  66.  1  H.  Black.  209  ;  and  then  a 
sequestration.  2  Vern.  396.  Prec.  Ch.  128.  2  Mad.  168.  Bac.  Corp. 
E.  ■  And  if  they  have  neither  lands  nor  goods,  there  is  no  way  to  make  thcra 
appear  either  in  a  court  of  law  or  equity,  as  it  is  said.  Bac.  ubi.  sup.  But 
in  that  case  application  in  England  may  be  made  to  the  House  of  Lords, 
which  can  give  relief.     Ibid. 

The  statutes  of  Virginia  have  simplified  the  proceeding.  The  service  of 
a  summons  on  certain  officers  of  the  corporation,  at  law  has  the  effect  of  a 
capias  returned  executed,  and  in  chancery  of  a  subpoena  returned  execu- 
ted, and  the  subsequent  proceedings  are  then  to  go  on  as  in  other  cases. 
See  1  R.  C.  ch.  122. 

Upon  any  judgment  at  law,  or  decree  in  chancery  against  a  corporation-, 
the  plaintiff  may,  under  the  same  statute,  sue  out  a  distringas,  fieri  facias, 
levari  facias,  or  elegit,  which  "may  be  levied  on  current  money,  as  well  as 
on  the  goods  and  chattels"  of  the  corporation.  Before  this  act,  the  pro- 
cess was  distringas  and  sequestration. 

In  addition  to  what  has  already  been  said,  it  may  be  observed,  that  corpo- 
rations cannot  sue  or  be  sued  without  their  head  ;  that  it  is  unnecessary  to 
shew  how  they  were  incorporated,  but  on  the  general  issue  pleaded,  it  is 
said  they  must  prove  their  incorporation.  4  Ran.  578.  Hob.  211.  1  And. 
272.  2  Lord  Ray.  1535,  cited  Bac.  ubi.  stip.  And  this,  too,  in  the  case 
of  a  foreign  corporation  which  may  sue,  as  well  as  a  corporation  chartered 
by  parliament.*  Ibid.  1  Str.  912.  2  Lord  Ray.  1535.  The  books  of  the 
corporation  may  be  introduced  in  aid  to  establish  the  fact  of  complete  in- 
corporation. 4  Ran.  578.  In  pleading,  it  is  not  necessary  they  should  set 
forth  the  names  of  the  members.     See  2  Ran.  465,  &c. 

In  equity  corporations  aggregate  answer  under  their  common  seal,  and 
not  upon  oath;  wherefore  it  is  usual  for  the  plaintiff  to  make  some  officer 
or  principal  member  a  party  to  have  a  discovery.  1  Vern.  117.  3  P.  Wms. 
310.     15  Vez.  164.     1  Vez.  426.     1  Mad.  172.     2  Mad.  147.     Mitf.  9. 

"  A  corporation  cannot  be  executor  or  administrator,  or  perform  any  per- 
sonal duties  ;  for  it  cannot  take  an  oath  for  the  due  execution  of  the  office. 
It  cannot  be  seized  of  lands  to  the  use  of  another  ;  for  such  kind  of  confi- 
dence is  foreign  to  the  end  of  its  institution.  [Yet  see  Bac.  Abr.  Cor.  E.] 
Neither  can  it  be  committed  to  prison:  for  its  existence  being  ideal,  no  man 
can  apprehend  or  arrest  it.  And  therefore,  also,  it  cannot  be  outlawed ;  for 
outlawry  always  supposes  a  precedent  right  of  arresting,  which  has  been  de- 

*A  foreign  corporation  is  not  to  be  regarded  as  an  unincorporated  association,  so  as  to  come  within 
tlie  act  re?pecting  unchartered  banks.    4  John,  370. 
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feated  by  the  parties  absconding,  and  tliat  also  a  corporation  cannot  do  :  for 
which  reasons  the  proceedings  to  compel  a  corporation  to  appear  to  any  suit 
by  attorney  are  always  by  distress  on  their  lands  and  goods.  Neither  can  a 
corporation  be  excommunicated  :  fur  it  has  no  soul,  as  is  gravely  observed 
by  Sir  Edward  Coke:  and  therefore,  also,  it  is  not  liable  to  be  summoned  in- 
to the  ecclesiastical  courts  upon  any  account ;  for  those  courts  act  on\y  pro 
salute  oirimae,  and  their  sentences  can  only  be  enforced  by  spiritual  cen- 
sures:  a  consideration  which,  carried  to  its  full  extent,  .would  alone  demon- 
strate the  impropriety  of  these  courts  interfering  in  any  temporal  rights 
whatsoever. 

"There  are  also  other  incidents  and  powers,  which  belong  to  some  sort 
of  corporations,  and  not  to  others.  An  aggregate  corporation  may  take 
goods  and  chattels  for  the  benelit  of  themselves  and  their  successors,  but  a 
sole  corporation  cannot:  for  such  moveable  property  is  liable  to  be  lost  or 
embezzled,  and  would  raise  a  multitude  of  disputes  between  the  successor 
and  executor ;  which  the  law  is  careful  to  avoid.  In  ecclesiastical  and 
eleemosynary  foundations,  the  king  or  the  founder  may  give  them  rules,  laws, 
statutes,  and  ordinances,  which  they  are  bound  to  observe  :  but  corpora- 
tions merely  lay,  constituted  for  civil  purposes,  are  subject  to  no  particular 
statutes ;  but  to  the  common  law,  and  to  their  own  by-laws,  not  contrary 
to  the  laws  of  the  realm.  Aggregate  corporations,  also,  that  have  by  their 
constitution  a  head,  as  a  dean,  warden,  master,  or  the  like,  cannot  do  any 
acts  during  the  vacancy  of  the  headship,  except  only  appointing  another ; 
neither  are  they  then  capable  of  receiving  a  grant ;  for  such  corporation  is 
incomplete  without  a  head.  [And  therefore  a  contract  entered  into  by  the 
body  without  the  head,  or  extorted  by  duress  of  the  head  is  voidable  by  plea. 
Cow.  2*24,  226.]  But  there  may  be  a  corporation  aggregate  constituted 
without  a  head  ;  as  the  collegiate  church  of  Southwell  in  Nottinghamshire, 
which  consists  only  of  prebendaries  ;  and  the  governors  of  the  charter-house, 
London,  who  have  no  president  or  superior,  but  are  all  of  equal  authority. 
In  aggregate  corporations,  also,  the  act  of  the  major  part  is  esteemed  the  act 
of  the  whole.  By  the  civil  law  this  major  part  must  have  consisted  of  two- 
thirds  of  the  whole ;  else  no  act  could  be  performed ;  which  perhaps  may 
be  one  reason  why  they  required  three  at  least  to  make  a  corporation.  But 
with  us,  any  majority  is  sufficient  to  determine  the  act  of  the  whole  body." 
And  a  majority  of  a  regular  meeting  is  sufficient  to  bind  ;  though  that  ma- 
jority be  not  a  majority  of  the  body  corporate  ;  2  Bur.  1019 ;  and  in  some 
cases,  though  the  meeting  itself  is  but  a  minority  of  the  body  corporate. 
Cow.  249.  Where,  however,  the  charter  prescribes  a  rule  as  to  this  matter, 
it  must  be  strictly  pursued  ;  but  if  by  charter  a  smaller  number  than  a  ma- 
jority of  the  whole  are  competent  to  do  a  corporate  act,  a  majority  of  that 
smaller  number  is  equivalent  to  the  act  of  the  majority  of  the  whole.  At- 
torney General  vs.  Day,  2  Atk.  cited  Bac.  Corp.  E. 

Where  the  charter  requires  an  act  to  be  done  by  the  major  part  of  a  defi' 
nite  body,  a  majority  of  the  whole  number  is  necessary  to  constitute  a  meet- 
ing. But  in  such  case,  if  the  number  of  the  body  be  indefinite,  the  words 
"  major  part  "  are  inoperative,  and  any  number  will  suffice.  See  5  Bur. 
2548.  Cow.  248,  530.  4  T.  R.  SIO.  6  T.  R.  268,  cited  Bac.  Abr.  ubi. 
sup. 

In  the  case  of  a  corporation  aggregate  of  "many  persons  capable,"  as 
master  and  fellows,  mayor  and  commonalty,  or  president  and  directors  of  a 
bank,  I  presume,  the  head  is  but  a  member  of  the  acting  part  in  the  same 
manner  as  another  individual,  and  therefore  he  has  no  casting  vote  ;  and 
still  less  can  it  be  necessary  that  any  proposed  measure  should  be  support- 
ed by  his  vote.     See  5  Mod.  404,  421.     10  Mod.  74.     1  Str.  53. 
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Before  we  proceed  to  the  next  head  into  which  this  chapter  is  divided, 
it  is  proper  that  we  should  advert  to  some  other  considerations  to  which  the 
commentator  has  not  turned  his  attention. 

1.  As  to  the  effect  of  the  act  of  incorporation  on  the  liability  of  the  mem- 
bers thereof  as  individuals. 

In  ordinary  partnerships,  and  in  those  companies  and  societies  which 
have  sometimes  been  formed  without  the  sanction  of  the  law,  (such  as  the 
unchartered  banks  existing  about  the  year  1815,)  the  partners  are  each  in- 
dividually liable  for  the  debts  of  the  company  to  the  last  shilling  of  their 
private  fortunes.  But  in  public  companies  incorporated  by  law,  the  stock- 
holders or  partners  are  not  liable  in  their  individual  characters,  but  only  for 
their  shares  or  interest  in  the  joint  stock.  Watson  on  Part.  3.  (See,  how- 
ever, 2  Vern.  396.)  It  is  a  rule  that  for  a  public  concern  the  sheriff  can- 
not distrain  any  individual  member  of  the  corporation.     Cow.  85. 

2.  In  ordinary  partnerships  the  act  of  one  member  will  bind  another ; 
such  as  giving  a  note  in  the  name  of  the  company,  accepting  a  bill  of  ex- 
change, &c.  &c.  But  it  is  otherwise  in  incorporated  companies,  where  the 
act  of  the  company  as  such,  or  of  that  organized  assembly  of  its  members 
which  the  charter  requires,  is  necessary  to  bind  them.  Chitty  on  Bills,  35. 
Watson  160. 

We  must  advert,  however,  to  a  further  distinction  as  to  this  matter  between 
common  partnerships  and  private  associations,  not  incorporate  indeed,  but 
neither  amounting  to  partnerships.  In  these  last  even  the  majority  cannot 
bind  the  minority  except  by  special  agreement.  4  John.  C.  573.  For  ev- 
ery tenant  in  common  or  part-owner  has  entire  dominion  over  his  own  share, 
and  neither  can  bind  the  other's  interest  without  his  assent.  4  John.  580. 
See  Kyd  on  Corp.  95.  6  Vez.  773,  777.  Abbot  on  Ship,  part  1,  ch.  3,  §  2. 
5  Co.  63.  3  Vez.  70.  3  Maule  &  Sel.  488.  Co.  Litt.  181,  b.  2  Atk. 
212.  3  T.  R.  592.  6  T.  R.  388.  1  Bos.  &  Pul.  229.  4  John.  C.  522, 
573.     This  subject  will  be  touched  upon  again  hereafter.     Book  2. 

"The  general  duties  of  all  bodies  politic,  considered  in  their  corporate 
capacity,  may,  like  those  of  natural  persons,  be  reduced  to  this  single  one  ; 
that  of  acting  up  to  the  end  or  design,  whatever  it  be,  for  which  they  were 
erected  by  their  founder ;  "  yet  it  may  not  be  unimportant,  without  entering 
.into  a  minute  detail,  to  touch  upon  a  few  matters  connected  with  the  gen- 
eral remark  of  the  commentator's,  in  this  place.  1.  As  to  the  duties  of 
corporations.     2.  As  to  the  mode  of  enforcing  their  performance. 

1.  As  to  the  duties  of  corporations,  and  more  particularly  here  as  to  their 
modes  of  proceeding  in  exercising  their  powers  and  performing  those  duties. 

When  a  bill  in  equity  is  filed  against  a  corporation  it  is  the  duty  of  the 
members  to  file  its  answer,  though  this  is  not  done  under  their  oaths ;  for  a 
distinction  is  always  to  be  observed  between  the  individual  members  and 
that  invisible  corporate  existence  which  constitutes  the  corporation.  Hence, 
as  has  already  been  said,  some  principle  officer  or  member  is  made  a  party 
where  the  plaintiff  wishes  to  have  a  discovery. 

If  the  majority  of  the  members  are  ready  to  answer  a  bill  in  equity,  the 
head,  who  has  the  custody  of  the  common  seal,  (which,  by  the  way,  he  alone 
can  put  to  it,  12  Mod.  423,)  ought  not  to  refuse  to  affix  it,  and  a  court  of 
law  will  compel  him  to  do  so  if  he  does  refuse,  and  in  the  mean  time  the 
chancery  process  will  be  suspended  against  the  corporation. 

Where  the  head  office  is  vested  in  more  than  one  person,  both  must  be 
present,  for  they  make  but  one  officer.     Kyd  on  Corpo.  428. 

Where  a  charter  requires  the  new  head  to  be  sworn  before  his  predeces- 
sor, the  assant,  as  well  as  nresencei  is  necessary.  If  dissent  appears,  it  is 
not  good.    2Str.  994, 
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Where  a  summons  is  necessary,  it  is  not  sufficient  tliat  the  summoning 
officer  shall  receive  the  usual  and  general  orders.  He  must  actually  do  all 
he  can  to  summon  the  members  of  the  select  body.  Ca,  Temp.  Hard.  147, 
cited  Bac.  Corp.  E.  8. 

Where  corporate  acts  are  to  be  done,  not  on  a  corporate  day,  notice  must 
be  given  to  every  member,  (save  where  the  charter  prescribes  another 
course,)  and  though  generally  notice  of  the  particular  business  is  not  neces- 
sary, yet  it  seems  to  be  thought  that  in  cases  of  an  intention  to  remove  an 
officer,  notice  thereof,  and  perhaps  of  the  cause,  should  be  given.  2  Bur. 
723,  738.  Where  there  is  a  usual  method  of  notice,  (still  more,  I  presume, 
where  there  is  a  mode  prescribed  by  charter,)  it  cannot  be  dispensed  with, 
though  there  be  an  actual  summons,  unless  every  member  be  present  and 
waive  it.  5  Bur.  2682.  The  party  intended  in  any  case  to  be  removed, 
must  be  summoned  to  answer  the  particular  charge  alleged  against  him, 
(11  Co.  99  a.  4  Mod.  33,  37,)  unless  he  has  otherwise  complete  notice  to 
prepare,  as  when  charged  in  plenis  comi'tiis.  1  Lord  Ray.  225.  ]  Salk. 
42.  Qucere,  whether  his  being  charged,  and  answering  in  the  same  assem- 
bly, will  cure  the  want  of  notice.  2  Lord  Ray.  1240.  2  Salk.  435.  1 
Kyd,  445,  6,  7,  8,  9. 

As  to  elections  and  amotions.  There  can  regularly  be  no  election  till  a 
vacancy.  2  Kyd,  5.  Where  the  person  elected  is  unqualified,  and  the  e- 
lectors  at  the  time  have  notice  thereof,  their  votes  are  thrown  away,  and 
the  person  who  has  the  next  greatest  number  is  considered  duly  elected.  2 
Bur.  1020.     Cow.  537. 

Where  the  time  and  manner  of  election  are  not  fixed  by  charter,  the  cor- 
poration may  make  regulations  respecting  them.  2  Lord  Ray.  1355.  3 
T.  R.  189. 

It  is  said  to  be  now  acknowledged,  notwithstanding  the  opinion  of  Lord 
Coke  and  others,  that  every  corporation  aggregate  hath,  as  incident  to  it,  a 
power  of  removing  its  members  for  reasonable  cause.  2  Str.  819.  1  Bur. 
517,  cited  Bac.  Corp.  E.  n.  9.  But  this  power  cannot  be  exercised  by  any 
select  body,  unless  it  be  given  by  charter,  or  by-law  by  the  body  at  large. 
2  Kyd,  56.  Doug.  149.  When  exercised,  it  must  appear  to  have  been  at 
a  regular  meeting,  holden  in  the  corporate  character ;  2  Kyd,  57.  3  Salk. 
231 ;  and  the  amotion  must  have  been  for  reasonable  cause,  (2  Kyd,  58. 
Dyer,  332,  in  margin,)  unless  by  charter  they  have  power  to  remove  at  plea- 
sure.    See  Bac.  ubi  supra.     Causes  of  amotion  are  enumerated,  ibid, 

2.  The  general  mode  of  enforcing  the  performance  of  corporate  duties, 
or  compelling  the  corporation  to  admit  a  member  to  the  enjoyment  of  cor- 
porate rights  and  privileges,  is  by  mandamus,  which  we  shall  have  more 
particularly  to  consider  in  a  following  volume.  Where  the  corporation  has 
forfeited  its  rights,  the  forfeiture  is  enforced  by  quo  warranto,  which  we 
shall  also  have  occasion  to  consider  hereafter. 

III.  "  I  proceed  next  to  enquire,  how  these  corporations  may  be  visited. 
For  corporations,  being  composed  of  individuals  subject  to  human  frailties, 
are  liable,  as  well  as  private  persons,  to  deviate  from  the  end  of  their  insti- 
tution. And  for  that  reason  the  law  has  provided  proper  persons  to  visit, 
enquire  into,  and  correct  all  irregularities  that  arise  in  such  corporations, 
either  sole  or  aggregate,  and  whether  ecclesiastical,  civil,  or  eleemosynary." 
These  visiters  are  with  us  created  by  the  act  of  incorporation  ;  no  other 
species  of  visitation  being  known  in  Virginia.  Thus  the  visiters  of  Wil- 
liam and  Mary  College, 'and  of  the  University,  derive  their  existence  and 
powers  from  the  charters  of  those  institutions  respectively.  The  general 
assembly  have  reserved  to  themselves  in  the  several  bank  charters  a  power 
which  may  be  considered  as  visitatorial  or  inquisitorial. 
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The  power  and  jurisdiction  of  visiters  in  colleges  was  very  unsettled  un- 
iil  the  famous  case  of  Philips  vs.  Bury.  "  In  this  the  main  question  was, 
whether  the  sentence  of  the  Bishop  of  Exeter,  who  (as  visiter)  had  depriv- 
ed Doctor  Bury,  the  rector  of  Exeter  College,  could  be  examined  and  re- 
dressed by  the  court  of  king's  bench.  And  the  three  puisne  judges  were 
of  opinion  that  it  might  be  reviewed,  for  that  the  visiter's  jurisdiction  could 
not  exclude  the  common  law  ;  and,  accordingly,  judgment  was  given  in 
that  court.  But  the  Lord  Chief  Justice  Holt  was  of  a  contrary  opinion, 
and  held  that,  by  the  common  law,  the  office  of  visiter  is  to  judge  accord- 
ing to  the  statutes  of  the  college,  and  to  expel  and  deprive  upon  just  occa- 
sions, and  to  hear  all  appeals  of  course  ;  and  that  from  him,  and  him  only, 
the  party  grieved  ought  to  have  redress,  the  founder  having  reposed  in  him 
so  entire  a  confidence  that  he  will  administer  justice  impartially,  that  his 
determinations  are  final,  and  examinable  into  no  other  court  whatsoever. 
[Sed  vide  Bracken  vs.  William  and  Mary  College,  1  Call,  161,  164.]  And, 
upon  this,  a  writ  of  error  being  brought  into  the  House  of  Lords,  they  con- 
curred in  Sir  John  Holt's  opinion,  and  reversed  the  judgment  of  the 
court  of  king's  bench.  To  which  leading  case  all  subsequent  determina- 
tions have  been  conformable.  But,  where  the  visiter  is  under  a  temporary 
disability,  there  the  court  of  king's  bench  will  interpose  to  prevent  a  defect 
of  justice.  And  also  it  is  said,  that  if  a  founder  of  an  eleemosynary  foun- 
dation appoints  a  visiter,  and  limits  his  jurisdiction  by  rules  and  statutes,  if 
the  visiter  in  his  sentence  exceeds  those  rules,  an  action  lies  against  him ; 
but  it  is  otherwise  where  he  mistakes  in  a  thing  within  his  power. 

IV.  "We  come  now,  in  the  last  place,  to  consider  how  corporations 
may  be  dissolved.  Any  particular  member  may  be  disfranchised,  or  lose 
his  place  in  the  corporation,  by  acting  contrary  to  the  laws  of  the  society, 
or  the  laws  of  the  land  ;  or  he  may  resign  it  by  his  own  voluntary  act.  But 
the  body  politic  may  also  itself  be  dissolved  in  several  ways,  which  dissolu- 
tion is  the  civil  death  of  the  corporation  ;  and  in  this  case  their  lands  and 
tenements  shall  revert  to  the  person  or  his  heirs,  who  granted  them  to  the 
corporation  :  for  the  law  doth  annex  a  condition  to  every  such  grant,  that 
if  the  corporation  be  dissolved,  the  grantor  shall  have  the  lands  again,  [un- 
less they  have  been  granted  over  to  another,]  because  the  cause  of  the  grant 
faileth.  The  grant  is,  indeed,  only  during  the  life  of  the  corporation  ;  which 
may  endure  for  ever:  but  when  that  life  is  determined  by  the  dissolution  of 
the  body  politic,  the  grantor  takes  it  back  by  reversion,  as  in  the  case  of 
every  other  grant  for  life.  The  debts  of  a  corporation,  either  to  or  from  it, 
are  totally  extinguished  by  its  dissolution  ;  so  that  the  members  thereof 
cannot  recover,  or  be  charged  with  them,  in  their  natural  capacities  ;  agree- 
able to  that  maxim  of  the  civil  law,  '  si  quid  universitali  dehetur,  singulis 
non  debetur ;  nee,  quod  debet  universitas,  singuli  debent.'  " 

Mr.  Blackstone  tells  us  here  that  the  debts  of  the  corporation,  either  to  it 
or  from  it,  are  extinguished  by  its  dissolution.  The  authority  of  Levinz, 
whom  he  cites,  only  establishes  that  the  members  cannot  be  charged  in 
their  individual  capacities,  which  is  sufficiently  obvious,  so  that  we  have  on- 
ly his  own  dictum  for  the  assertion  above  mentioned.  Such  a  doctrine  can 
scarcely  be  deemed  sound  when  we  look  to  the  consequences.  If  it  be  so, 
and  if  the  expiration  of  a  charter  is  equivalent  to  dissolution,  the  banks  at 
their  dissolution  can  neither  sue  or  be  sued.  And,  indeed,  if  the  expiration 
does  not  amount  to  dissolution,  the  consequence  equally  would  follow 
where  there  is  an  actual  dissolution  by  any  of  the  enumerated  means. 
Suppose,  for  instance,  that  by  the  gross  misconduct  of  the  bank  it  forfeited 
its  charter,  although  it  might,  perhaps,  be  said  that  if  dissolved  for  that  cause 
it  ought  not  to  be  permitted  to  sue,  yet  why  should  the  debts  from  it  be  ex- 
tinguished by  such  event  ? 
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My  researches  have  not  enabled  me  to  solve  these  difficulties  satisfacto- 
rily, nor  have  I  heard  them  elsewhere  suggested.  I  incline  to  the  opinion, 
that  the  expiration  of  the  charter,  or  dissolution  of  the  corporation,  only 
abolishes  it  sub  modo,  and  that  as  to  some  purposes  the  body  is,  in  con- 
templation of  law,  still  considered  as  existing.  Certain  it  is,  that  if  a  cor- 
poration be  changed,  as  if  tliey  have  a  new  charter  with  a  new  name,  yet 
they  shall  not  bo  discharged  ol" covenants,  annuities,  and  tiie  like,  with  which 
they  were  before  bound  ;  and  by  the  same  reason  they  shall  retain  the  lands 
and  possessions  which  they  had  before,  and  so  also  debts  due  to  them  re- 
main. See  1  Lev.  237.  4  Rep.  87  b.  1  Saun.  399.  3  Bur.  1672,  1866. 
1  Bl.  Rep.  591. 

"A  corporation  may  be  dissolved,  1.  By  act  of  parliament,  which  is 
boundless  in  it  operations.  2.  By  the  natural  death  of  all  its  members,  in 
case  of  an  aggregate  corporation.  3.  By  surrender  of  its  franchises  into 
the  hands  of  the  king,  which  is  a  kind  of  suicide.  4.  By  forfeiture  of  its 
charter,  through  negligence  or  abuse  of  its  franchises  ;  in  which  case  the 
law  judges  that  the  body  politic  has  broken  the  condition  upon  which  it  was 
incorporated,  and,  thereupon,  the  incorporation  is  void.  And  the  regular 
course  is  to  bring  an  information  in  nature  of  a  writ  oi'  quo  warranto,  to  en- 
quire by  what  warrant  the  members  now  exercise  their  corporate  power, 
having  forfeited  it  by  such  and  such  proceedings.  The  exertion  of  this  act 
of  law,  for  the  purposes  of  the  state  in  the  reigns  of  king  Charles  and  king 
James  the  Second,  particularly  by  seizing  the  charter  of  the  city  of  London, 
gave  great  and  just  offence  ;  though,  perhaps,  in  strictness  of  law,  the  pro- 
ceedings in  most  of  them  were  sufficiently  regular  :  but  the  judgment  against 
that  of  London  was  reversed  by  act  of  parliament  after  the  revolution  ;  and 
by  the  same  statute  it  is  enacted,  that  the  franchises  of  the  city  of  London 
shall  never  more  be  forfeited  for  any  cause  whatsoever." 

In  the  preceding  passage.  Judge  Blackstone  makes  no  distinction  be- 
tween/)?i6/ic  corporations  existing  for  ^M^/ic  purposes,  and  private  corpora- 
tions established  by  law,  and  holding  property  under  the  faith  of  previous 
laws,  or  of  their  charter.  The  federal  court,  in  the  case  of  Terrell  rs.  Tay- 
lor, (9  Cranch,  52,)  take  this  distinction.  They  admit  the  right  of  the  le- 
gislature "to  change,  modify,  enlarge,  or  restrain  the  former,  securing,  how- 
ever, the  property  for  the  uses  of  those  for  whom  and  at  whose  expense  it 
was  originally  purchased  ;  but  that  the  legislature  can  repeal  statutes  creating 
private  corporations,  or  confirming  to  them  property  already  acquired  under 
faith  of  previous  laws,  and  by  such  repeal  vest  the  property  in  the  State,  oi" 
dispose  of  it  as  they  please,  without  the  consent  of  the  corporators,  they 
do  not  admit ;  and  think  themselves  standing  upon  the  principles  of  natu- 
ral justice,  upon  the  fundamental  laws  of  every  free  government,  upon  the 
spirit  and  letter  of  the  Constitution  of  the  United  Slates,  and  upon  the  de- 
cisions of  the  most  respectable  judicial  tribunals,  in  resisting  such  doctrine." 
However  indisposed  1  may  feel  to  admit  the  application  of  these  opinions 
to  the  case  of  Terrell  vs.  Taylor,  I  never  can  deny  my  assent  and  warm  ap- 
probation of  such  sentiments,  until  I  can  put  off  every  principle  of  a  free- 
man, and  advocate  the  heresy  of  kings,  that  "might  makes  right."  It  is 
with  regret  that  I  see  the  evidence  of  different  sentiments  among  men 
whom  I  highly  value  ;  but  I  still  have  sanguine  hopes  that  the  good  sense 
of  our  communitiy  will  long  resist  opinions  so  much  at  variance  with  those 
of  free  governments.  See  the  argument  of  Mr.  Webster  in  the  Dartmouth 
College  case  ;  also  6  Cranch,  87. 

It  becomes,  however,  under  this  and  subsequent  decisions  to  the  same 
effect,  a  matter  of  some  difficulty,  perhaps,  to  decide  what  cases  fall  with- 
in the  one  or  other  description.  In  the  case  of  Bracken  vs.  William  &  Mary 
College,  (1  Call;  164,)  Judge  Pendlcfon  gives  it  as  his  opinion  that  the  col- 
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lege  had  a  public  and  not  a  private  foundation.  In  the  case  of  Dartmouth 
College  vs.  Woodward,  (4  Wheaton,)  this  subject  came  up  very  fully  for 
discussion.  That  case  turned,  however,  less  on  general  principles,  than  on 
their  application  to  that  particular  case.  For  it  seems  to  have  been  agreed 
on  all  hands,  and  so  decided  by  the  court,  that  "  if  the  act  of  incorpora- 
tion be  a  grant  of  political  power,  if  it  create  a  civil  institution  to  be  em- 
ployed in  the  administration  of  government,  or  if  the  funds  of  the  college 
be  public  property,  or  if  the  State  as  a  government  be  alone  interested  in 
its  transactions,  the  subject  is  one  in  which  the  legislature  may  act  accord- 
ing to  its  own  judgment,  unrestrained  by  any  limitation  of  its  power  im- 
posed by  the  Constitution  of  the  United  States.  But  if  it  be  a  private 
eleemosynary  institution,  endowed  with  a  capacity  to  take  property  for  ob- 
jects unconnected  with  government,  whose  funds  are  bestowed  by  individu- 
als on  the  faith  of  the  charter,"  then  it  was  decided  to  be  beyond  the  pow- 
er of  the  legislative  body  to  alter  or  abolish  the  charter. 

The  court  then  proceed  to  examine  the  question,  whether,  in  this  view,  it 
was  a  public  or  private  corporation.  Relying  upon  the  fact  that  the  funds 
in  the  college  consisted  entirely  of  private  donations,  and  controverting  the 
idea  that  the  employment  of  funds  in  the  education  of  youth,  converted 
thereby  what  was  private  into  a  public  institution,  or  that  the  mere  act  of 
incorporation  could  have  a  similar  effect,  the  court  was  of  opinion  that 
Dartmouth  College  was  di  private  eleemosynary  corporation,  whose  charter 
was  a  contract  which  the  legislature  could  not  impair.  The  masterly  ar- 
guments of  the  bar,  and  the  able  opinion  of  the  chief  justice  in  this  case, 
'are  worthy  of  the  diligent  examination  of  the  student. 

PVom  this  decision  and  other  sources,  I  think  we  may  deduce  the  follow- 
ing principles: 

1.  That  where  an  act  of  incorporation  is  a  grant  of  political  power, 
where  it  creates  a  civil  institution  to  be  employed  in  the  administration  of 
government,  or  where  the  funds  of  the  institution  are  public  funds,  the  char- 
ter is  completely  within  the  legislative  control. 

Instances  of  this  kind  are  to  be  found  in  the  charter  of  towns,  cities, 
&c.,  which  exist  only  for  public  purposes  ;  1  Cranch,  52;  in  the  literary 
fund,  and  fund  for  internal  improvement,  created  by  the  State  of  Virginia, 
out  of  its  own  revenues,  for  the  instruction  of  youth  and  the  improvement 
of  the  country  ;  and  according  to  the  opinion  of  the  court  of  appeals  in 
Bracken  vs.  William  and  Mary  College,  in  that  institution  established  by 
the  crown,  and  publicly  endowed  for  public  purposes.     1  Call,  161. 

2.  But  where  a  corporation  is  created  out  of  private  funds,  though  for 
objects  beneficial  to  the  public,  and  those  funds  are  vested  in  trustees  to 
effect  such  objects,  the  legislative  power  is  inadequate  to  the  modification 
or  extinction  of  the  charter,  without  the  assent  of  the  corporators.  Such 
was  the  case  of  Dartmouth  College. 

3.  That  when  corporations  are  established  with  a  view  to  private  emolu- 
ment to  the  corporators,  who  on  the  faith  of  the  charter  advance  their 
funds,  the  charter  is  irrevocable  without  their  own  assent,  and  the  a  re- 
pealing it  would  be  void,  because  impairing  the  obligation  of  the  contract; 
4  Wh.  630  ;  and  this  whether  a  consideration  or  bonus  is  given  for  the 
charter,  as  in  the  case  of  the  banks  of  Virginia,  or  the  contrary:  for 
though  no  consideration  be  given,  yet  if  the  members  are  induced  to  ad- 
vance their  funds  on  the  faith  of  the  charter,  this  itself  is  a  consideration 
on  general  principles:  since  a  loss  to  one  party  is  as  good  a  consideration 
to  support  a  contract  as  a  benefit  moving  to  the  other.  5  Cranch,  142.  3 
H.  &  M.  144,  320.  Powell  on  Contracts,  344.  The  banks,  the  river  and 
road  companies,  and  other  like  institutions,  are  clearly  within  these  princi- 
ples. 
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4.  That  wlicre  a  grant,  ex  tneri  motu,  and  still  more  for  a  consideration, 
lias  been  made  by  the  state  to  individuals,  (so  described,  I  presume,  as  to 
be  segregated  from  the  mass  of  society,)  and  rights  have  vested  under  that 
grant,  it  cannot  be  annulled  by  legislative  act.  A  party  to  a  contract, 
though  a  sovereign  state,  cannot  pronounce  its  own  deed  invalid.  "  It  may 
well  be  doubted,"  says  a  distinguished  judge,  "  whether  the  nature  of  so- 
ciety and  government  does  not  prescribe  some  limits  to  legislative  power, 
and  if  any  be  prescribed,  where  are  they  to  be  found,  if  the  property  of  an 
individual  fairly  and  honestly  acquired  may  be  seized  without  compensa- 
tion ?  To  the  legislature  all  legislative  power  is  given ;  but  the  question 
whether  the  act  of  transferring  the  property  of  an  individual  to  the  public, 
be  in  the  nature  of  the  legislative  power,  is  well  worthy  of  serious  reflec- 
tion. 6  Cranch,  135,  l-iO."  Another  distinguished  ornament  of  the  pro- 
fession, strongly  remarks:  that  such  acts  "  are  not  the  exercise  of  legisla- 
tive power."  "  The  British  parliament,  among  other  unlimited  powers, 
claims  that  of  altering  and  vacating  charters,  not  as  an  act  of  ordinary  le- 
gislation, but  of  uncontrolled  authority."  "  Attainder  and  confiscation  are 
acts  of  solvere  j^n  power,  not  acts  of  legislation."     4  Wheat.  558. 

6.  Lastly,  I  conceive  that  where  the  legislature  grants  a  charter  to  a  cor- 
poration, and  endows  it  with  public  funds  for  the  benefit  of  the  whole  com- 
munity ;  or  of  a  part  of  that  community,  not  however  so  segregated  and 
designated  as  to  be  capable  of  taking  vested  rights,  the  charter  is  complete- 
ly within  legislative  control.  Thus  in  the  case  of  a  college  or  academy 
established  out  of  public  funds,  for  the  education  of  youth  generally,  we^ 
have  seen  in  the  case  of  Bracken  vs.  William  and  Mary  College,  that  the 
corporation  is  considered  as  k  public  institution.  And  so  I  conceive,  if  a 
poor  school  were  erected  by  legislative  act,  and  trustees  incorporated  for 
the  purpose  of  holding  and  managing  the  funds  to  be  advanced  by  the  pub- 
lic, or  raised  by  levy,  for  the  education  of  the  poor  of  the  town  or  county 
where  the  money  was  raised,  it  would  be  competent  to  the  legislature  to  al- 
ter or  modify  the  charter,  or  abolish  it  and  appropriate  the  funds  to  such 
other  uses  as  it  might  think  fit  for  the  benefit  of  that  town  or  county  by  a 
levy  on  which  they  were  raised  ;  for 

1.  Such  an  act  could  not  be  considered  as  a  violation  of  any  contract  or 
obligation.  Such  a  charter  would  not  be  a  contract.  For  to  every  contract 
there  must  be  contracting  parties.  Here  there  is  only  one  contracting  par- 
ty, the  state.  The  trustees  are  not  contracting  parties,  and  as  to  the  inha- 
bitants of  the  town,  they  are  not  known  to  the  law  as  capable  in  that  cha- 
racter of  contracting.  See  9  Cranch,  292.  4  Wheat.  27,  28,  29.  If  they 
were,  then  they  would  be  capable  of  enforcing  a  contract ;  yet  who  could 
institute  such  a  suit,  in  a  society  undergoing  perpetual  change.  He  who 
would  have  the  right  to-day  would  lose  it  by  removal  to-morrow,  and  he 
who  has  it  not  to-morrow  may  acquire  it  the  next  day  by  a  settlement  within 
the  boundaries  designated  by  the  charter. 

2.  For  the  like  reasons  it  would  be  no  divesting  of  vested  rights ;  for  as 
to  the  trustees,  they  have  no  rights  at  all ;  they  are  merely  the  conduits  for 
the  charity;  and  as  to  the  inhabitants,  they  are  incapable  of  being  cestuis 
que  trust,  because  incapable  of  sufficient  designation.  In  England,  indeed, 
by  virtue  of  the  act  of  43  Eiiz.  certain  devises  or  gifts  to  charitable  uses 
which  were  not  valid,  independent  of  that  statute,  were  rendered  valid  by 
it;  4  Wheat.  31;  but  the  act  is  not  in  force  in  Virginia,  and,  therefore, 
cannot  sustain  the  position  that  the  inhabitants  of  the  county  or  town  in 
the  case  supposed,  could  take  as  cestuis  que  trust.  See  3  Leigh,  Gallego's 
leg.  vs.  Gallego's  Ex. 

In  case  of  the  repeal  of  such  a  charter,  where  the  funds  of  the  institu- 
tion were  raised  by  levy  on  a  particular  town  or  county,   it  would  behove 
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the  legislature  of  common  right  to  appropriate  tlie  funds,  upon  the  vacation 
of  the  charter,  to  the  benefit  of  that  collective  body  of  citizens  from  whom 
they  were  raised.  This  is  sufficiently  obvioas  on  principles  of  natural  jus- 
tice, and  it  is  supported  by  an  analogy  to  the  dissolution  of  corporations  ; 
for  upon  such  dissolutions  the  property  reverts  to  the  donors.  See  p.  484, 
Co.  Lit.  13  a. 

These  principles  seem  to  have  governed  the  legislature  of  Virginia,  in 
the  law  for  the  sale  of  the  glebe  lands,  and  on  these  principles,  and  on  the 
grounds  stated  at  much  length  in  Appendix  A,  I  cannot  but  be  satisfied 
of  the  justice  and  constitutionality,  as  we  must  all  be  of  the  wisdom  and 
policy,  of  those  laws.     See  6  Call,  113. 

Reference  is  made  (in  a  former  page)  to  the  end  of  this  chapter,  for  some 
notice  of  the  limitation  of  our  Virginia  charters  to  a  certain  number  of 
years,  and  no  "  longer."  See  the  different  charters.  Mr.  Blackstone  ob- 
serves, that  the  first  incident  of  a  corporation  is  to  have  "  perpetual  succes- 
sion, for  there  cannot  be  a  succession  forever  without  an  incorporation." 
In  a  preceding  passage  he  also  tells  us  "  a  corporation  may  endure  for- 
ever;" and  in  enumerating  the  modes  in  which  a  corporation  may  be  dis- 
solved, he  does  not  mention  the  expiration  of  its  term  of  incorporation. 
We  must  not,  however,  suppose  that  the  limitations  in  our  statutes  are 
anomalous.  Thus  both  the  Bank  of  England  and  the  East  India  Comj>any 
were  corporations  with  limited  existence.  See  as  to  the  former,  3  Ander- 
son's History  of  Commerce,  143.  As  to  the  latter,  the  limitation  depended 
on  the  charter's  appearing  profitable  to  the  crown,  and  if  it  did  not,  the 
charter  was,  upon  two  years  notice,  to  cease  and  determine.  So  the  char- 
ters of  the  banks  of  the  United  States  have  been  limited  to  a  certain  number 
of  years  ;  and  other  instances  might  be  adduced.  The  terms  of  the  Virginia 
acts  are  in  some  instances  peculiarly  strong.  Thus  in  the  charter  of  the 
Farmers'  Bank  of  Virginia,  the  subscribers  are  created  a  corporation,  and 
"  shall  so  continue  until  the  year  1827,  and  no  longer  ;  "  and  it  seems  care- 
fully to  have  avoided  the  customary  provision  for  perpetual  succession. 
What  then  is  the  operation  of  the  many  deeds  in  fee  simple  that  have  been 
made  to  the  bank  in  the  course  of  their  business  ?  Can  the  bank,  which  is 
limited  in  its  existence  to  fifteen  years,  and  which  must  cease  to  be  a  cor- 
poration at  the  expiration  of  that  time,  have  capacity  to  take  a  fee?  Or  if 
they  have  that  capacity  and  have  acquired  real  estate  by  purchase  for  valu- 
able consideration  and  not  by  gift,  what  becomes  of  that  portion  of  it  which 
remains  unaliened  at  the  time  of  their  dissolution  ?  These  are  enquiries 
which  I  throw  out  merely  for  the  consideration  of  the  student,  as  I  am  un- 
able to  refer  him  to  any  adjudications  upon  the  subject. 

A  corporation  may  be  dissolved  by  the  death  of  all  its  members.  But 
as  long  as  an  integral  part  of  the  corporation  remains  (not  merely  a  single 
member  I  conceive)  they  may  elect  new  members.  9  John.  147,  cited  5 
John.  C.  378.  Trustees  continue  in  office  till  others  are  elected  in  their 
stead.     Id. 

Where  a  corporation  has  forfeited  its  charter,  the  remedy  is  said  by  Lord 
Kenyon  to  be  by  scire  facias.  3  T.  R.  199.  5  John.  C.  381.  That  by 
quo  warranto  is,  however,  also  proper.  Id.  citing  a  decision  of  Judge  Par- 
sons. But  the  forfeiture  must  be  by  some  means  judicially  declared,  (Id. 
2  T.  R.  575,)  and  not  merely  incidentally.     4  John.  370.* 

The  student  will  find  many  valuable  references  in  Mr.  Chitty's  notes  to 
the  chapter  of  Mr.  Blackstone  on  corporations.  He  may  also  consult  Bac. 
Abr.  Corpo.  and  Kyd  on  Corpo. 

"  When  anew  county  is  erected  out  of  an  old  one,  the  buildines  belong  to  the  old  one  excluaWely, 
though  built  at  the  common  expense,  unless  the  act  of  division  otherwise  providca.    See  2  John,  336. 
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CHAPTER   I. 
OF  REAL  PROPERTY:  AND,  FIRST,  OF  CORPOREAL  HEREDITAMENTS. 

In  pursuance  of  the  plan  proposed  to  myself,  I  shall  proceed  to  lay  be- 
fore the  student  such  portions  of  Mr.  Blackstone's  work,  on  the  subject  of 
property  or  the  rights  of  things,  as  are  not  altogether  obsolete  in  our  sys- 
tem of  jurisprudence,  interweaving  with  them  whatever  may  seem  advisable 
for  the  further  illustration  of  this  interesting  subject  in  connection  with  our 
statutory  regulations  and  the  adjudications  of  the  courts. 

"  The  objects  of  dominion  or  property,"  says  Mr.  Blackstone,  "are  things 
as  contradistinguished  from  persons  :  and  things  are  by  the  law  of  Eng- 
land distributed  into  two  kinds  ;  things  real  and  things  personal.  Things 
real  are  such  as  are  permanent,  fixed,  and  immoveable,  which  cannot  be 
carried  out  of  their  place  ;  as  lands  and  tenements  :  things  personal  are 
goods,  money,  and  all  other  moveables ;  which  may  attend  the  owner's 
person  wherever  he  thinks  proper  to  go. 

"  In  treating  of  things  real,  let  us  consider,  first,  their  several  sorts  or 
kinds  ;  secondly,  the  tenures  by  which  they  may  be  holden  ;  thirdly,  the  es- 
tates which  may  be  had  in  them  ;  and,  fourthly,  the  title  to  them,  and  the 
manner  of  acquiring'  and  losing  it. 

"  First,  with  regard  to  their  several  sorts  or  kinds,  things  real  are  usually 
said  to  consist  in  lands,  tenements,  or  hereditaments.  Laiid  comprehends 
all  things  of  a  permanent,  substantial  nature  ;  being  a  word  of  a  very  ex- 
tensive signification,  as  will  presently  appear  more  at  large.  Tenement  is  a 
word  of  still  greater  extent,  and  though  in  its  vulgar  acceptation  it  is  only 
applied  to  houses  and  other  buildings,  yet  in  its  original,  proper,  and  legal 
sense,  it  signifies  every  thing  that  may  be  holden,  provided  it  be  of  a  per- 
manent nature  ;  whether  it  be  of  a  substantial  and  sensible,  or  of  an  unsub- 
stantial ideal  kind.  Thus  liberum  tencmentum,  frank  tenement,  or  freehold, 
is  applicable  not  only  to  lands  and  other  solid  objects,  but  also  to  offices, 
rents,  commons,  and  the  like :  and,  as  lands  and  houses  are  tenements  so 
is  an  advowson  a  tenement ;  and  a  franchise,  an  office,  a  right  of  commons, 
a  peerage,  or  other  property  of  the  like  unsubstantial  kind,  are  all  of  them, 
legally  speaking,  tenements.  But  an  hereditament,  says  Sir  Edward  Coke, 
is  by  much  the  largest  and  most  comprehensive  expression :  for  it  includes 
not  only  lands  and  tenements,  but  whatsoever  may  be  inherited,  be  it  cor- 
poreal or  incorporeal,  real,  personal,  or  mixed.  Thus  an  heirloom,  or  im- 
plement of  furniture,  which  by  custom  descends  to  the  heir  together  with  a 
house,  is  neither  land,  nor  tenement,  but  a  mere  moveable  :  yet,  being  in- 
heritable, is  comprised  under  the  general  word  hereditament :  and  so  a 
condition,  the  benefit  of  which  may  descend  to  a  man  from  his  ancestor, 
is  also  an  hereditament. 
1* 
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"Hereditaments  then,  to  use  the  largest  expression,  are  of  two  kinds, 
corporeal  and  incorporeal.  Corporeal  consist  of  such  as  affect  the  senses; 
such  aa  may  be  seen  and  handled  by  the  body :  incorporeal  are  not  the  ob- 
ject of  sensation,  can  neither  be  seen  nor  handled,  are  creatures  of  the 
mind,  and  exist  only  in  contemplation. 

"Corporeal  hereditaments  consist  wholly  of  substantial  and  permanent 
objects ;  all  which  may  be  comprehended  under  the  general  denomination 
of  land  only.  For  laiid,  says  Sir  Edward  Coke,  comprehendeth  in  its  legal 
signification  any  ground,  soil,  or  earth  whatsoever ;  as  arable,  meadows, 
pastures,  woods,  moors,  waters,  marshes,  furzes,  and  heath.  It  legally  in- 
cludeth  also  all  castles,  houses,  and  other  buildings :  for  they  consist,  saith 
he,  of  two  things :  land,  which  is  the  foundation,  and  structure  thereupon  ; 
so  that  if  I  convey  the  land  or  ground,  the  structure  or  building  passeth 
therewith.  It  is  observable  that  water  is  here  mentioned  as  a  species  of 
land,  which  may  seem  a  kind  of  solecism ;  but  such  is  the  language  of  the 
law  :  and  therefore  I  cannot  bring  an  action  to  recover  possession  of  a  pool 
or  other  piece  of  water  by  the  name  of  water  only :  either  by  calculating 
its  capacity,  as,  for  so  many  cubical  yards  :  or,  by  superficial  measure,  for 
twenty  acres  of  water  ;  or  by  general  description,  as  for  a  poad,  a  water- 
course, or  a  rivulet :  but  I  must  bring  my  action  for  the  land  that  lies  at  the 
bottom,  and  must  call  it  twenty  acres  of  land  covered  with  water.  For  water 
is  a  moveable  wandering  thing,  and  must  of  necessity  continue  common  by 
the  law  of  nature  ;  so  that  I  can  only  have  a  temporary,  transient,  usufruc- 
tuary, property  therein :  wherefore,  if  a  body  of  water  runs  out  of  my 
pond  into  another  man's,  I  have  no  right  to  reclaim  it.  But  the  land,  which 
that  water  covers,  is  permanent,  fixed,  and  immoveable  :  and  therefore  in 
this  I  may  have  a  certain  substantial  property  ;  of  which  the  law  will  take 
notice,  and  not  of  the  other. 

"  Land  hath  also,  in  its  legal  signification,  an  indefinite  extent,  upwards 
as  well  as  downwards.  Cujus  est  solum,  ejus  est  usque  ad  ceelum,  is  the 
maxim  of  the  law  upwards  :  therefore  no  man  may  erect  any  building,  or 
the  like,  to  overhang  another's  land  :  and,  downwards,  whatever  is  in  a  di- 
rect line,  between  the  surface  of  any  land  and  the  centre  of  the  earth,  be- 
longs to  the  owner  of  the  surface ;  as  is  every  day's  experience  in  the  min- 
ing countries.  So  that  the  word  '  land  '  includes  not  only  the  face  of  the 
earth,  but  every  thing  under  it,  or  over  it.  And,  therefore,  if  a  man  grants 
all  his  lands,  he  grants  thereby  all  his  mines  of  metal  and  other  fossils,  his 
woods,  his  waters,  and  his  houses,  as  well  as  his  fields  and  meadows.  Not 
but  the  particular  names  of  the  things  are  equally  sufficient  to  pass  them, 
except  in  the  instance  of  water;  by  a  grant  of  which,  nothing  passes  but  a 
right  of  fishing  :  but  the  capital  distinction  is  this,  that  by  the  name  of  a 
castle,  messuage,  toft,  croft,  or  the  like,  nothing  else  will  pass,  except  what 
falls  with  the  utmost  propriety  under  the  term  made  use  of;  but  by  the  name 
of  land,  which  is  nomen  generalissimwn,  every  thing  terrestrial  will  pass." 


CHAPTER  II. 
OF  INCORPOREAL  HEREDITAMENTS.' 


"  An  incor[>orcal  hereditament  is  a  right  issuing  out  of  a  thing  corporate 
(whether  real  or  personal)  or  concerning,  or  annexed  to,  or  exerciseable 

*  Eagements  can  onfy  he  created  by  grant,  though  Iroin  lengtli  of  uninterrupted  enjoyment  under 
a  claim  ofright  a  grant  may  be  presumed. 

See  a  lucid  opinion  of  .Justice  Bayley's  on  the  enbjprl  ot  ihe  mode  of  Iransferriiij;  or  creating  such 
a  (reehold  interest  in  real  estate  as  an  caBemeni,  11  (.'.  L.  R.  "OP.    As  to  prescriptive  ri{;lit8  to  ease- 
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within,  the  same.  It  is  not  the  thing  corporate  itself,  whicli  may  consist  in 
lands,  houses,  jewels,  or  the  like  ;  but  something  collateral  thereto,  as  a 
rent  issuing  out  of  those  lands  or  houses,  or  an  office  relating  to  those  jewels. 
In  short,  as  the  logicians  speak,  corporeal  hereditaments  are  the  substance, 
which  may  be  always  seen,  always  handled  :  incorporeal  hereditaments  are 
but  a  sort  of  accidents,  which  inhere  in  and  are  supported  by  that  sub- 
stance ;  and  may  belong,  or  not  belong  to  it,  without  any  visible  alteration 
therein.  Their  existence  is  merely  in  idea  and  abstracted  contemplation  ; 
though  their  effects  and  profits  may  be  frequently  objects  of  our  bodily 
senses.  And,  indeed,  if  we  would  fix  a  clear  notion  of  an  incorporeal  here- 
ditament, we  must  be  careful  not  to  confound  together  the  profits  produced, 
and  the  thing,  or  herditaraent,  which  produces  them.  An  annuity,  for  in- 
stance, is  an  incorporeal  hereditament :  for  though  the  money,  which  is  the 
fruit  or  product  of  this  annuity,  is  doubtless  of  a  corporeal  nature,  yet  the 
annuity  itself,  which  produces  that  money,  is  a  thing  invisible,  has  only  a 
mental  existence,  and  cannot  be  delivered  over  from  hand  to  hand.  So 
tithes,  if  we  consider  the  produce  of  them,  as  the  tenth  sheaf  or  tenth  lamb, 
seem  to  be  completely  corporeal ;  yet  they  are  indeed  incorporeal  heredi- 
taments :  for  they  being  merely  a  contingent  springing  right,  collateral  to 
or  issuing  out  of  lands,  can  never  be  the  object  of  sense  :  that  casual  share 
of  the  annual  increase  is  not,  till  severed,  capable  of  being  shewn  to  the 
eye,  nor  of  being  delivered  into  bodily  possession. 

"  Incorporeal  hereditaments  are,  [in  England,]  principally  of  ten  sorts ; 
advowsons,  tithes,  commons,  ways,  offices,  dignities,  franchises,  corodies  or 
pensions,  annuities,  and  rents. 

"  I.  Advowson  is  the  right  of  presentation  to  a  church,  or  ecclesiastical 
benefice,"  but  the  whole  subject  being  entirely  foreign  to  our  institutions, 
where  a  religious  establishment  is  unknown,  I  shall  pass  it  over  without 
farther  remark,  leaving  to  the  student  the  investigation  of  it  in  the  farther 
prosecution  of  his  studies,  in  the  work  of  Mr.  Blackstone  and  other  writers 
on  the  common  and  ecclesiastical  law.  The  same  remark  may  be  made  as 
to  tithes,  which  are 

"  II.  The  second  species  of  incorporeal  hereditaments  being  defined  to 
be  the  tenth  part  of  the  increase,  yearly  arising  and  renewing  from  the  pro- 
fits of  lands,  the  stock  upon  lands,  and  the  personal  industry  of  the  inhab- 
itants. 

"  III.  Common,  or  right  of  common,  appears  from  its  very  definition  to 
be  an  incorporeal  hereditament :  being  a  profit  which  a  man  hath  in  the  land 
of  another  ;  as  to  feed  his  beasts,  to  catch  fish,  to  dig  turf,  to  cut  wood,  or 
the  like.  And  hence  common  is  chiefly  of  four  sorts  ;  common  of  pasture, 
of  piscary,  of  turbary,  and  of  estovers. 

"  1.  Common  of  pasture  is  a  right  of  feeding  one's  beasts  on  another's 
land.  This  kind  of  common  is,  [in  the  English  law,]  either  appendant, 
appurtenant,  because  of  vicinage,  or  in  gross. 

"  Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers  of 
arable  land,  and  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon 
the  lands  of  other  persons  within  the  same  manor  ;"  and  hence  it  is  ob- 
vious it  cannot  exist  with  us  where  manors  are  unknown,  all  tenure  being 
extinct.  In  like  manner,  common  appurtenant  arising,  as  Mr.  Blackstone 
tells  us,  only  from  immemorial  usage  and  prescription,  is  unknown  to  our 
jurisprudence.  Neither  am  I  aware  of  the  existence  in  Virginia  of  the  right 
of  common  because  of  vicinage,  which  arises  where  the  inhabitants  of  two 
contiguous  townships  have  usually  intercommoned  with  one  another.  But 
common  in  gross  or  at  large,  which  is  neither  appendant  nor  appurtenant  to 
land,  but  is  annexed  to  a  man's  person,  being  derived  to  him  by  grant  to 
him  or  to  him  and  his  heirs,  may  as  well  exist  here  as  elsewhere ;  since  it  is 
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obviously  competent  to  tlie  owner  of  the  soil  to  agree  to  permit  another  to 
pasture  his  lands  in  common  with  himself:  in  all  which  cases  the  extent  of 
the  right,  and  the  manner  and  terms  of  enjoyment,  are  to  be  decided,  not 
by  the  general  law  of  the  land,  hut  by  the  terms  of  the  contract  which  forms 
in  itself  the  law  of  the  subject.  The  like  remarks  apply  to  the  two  next 
species  of  common  : 

"  2,  3.  Common  of  piscary  is  a  liberty  of  fishing  in  another  man's  water  ; 
as  common  of  turbary  is  a  liberty  of  digging  turf  upon  another's  ground. 
There  is  also  a  common  of  digging  for  coals,  minerals,  stones,  and  the  like. 
All  these  bear  a  resemblance  to  common  of  pasture  in  many  respects. 

"  4.  Common  of  estovers  or  estouvicrs,  that  is,  necessaries,  (from  estoffer, 
to  furnish,)  is  a  liberty  of  taking  necessary  wood,  for  the  use  or  furniture  of 
a  house  or  farm,  from  off  another's  estate.  The  Saxon  word,  bote,  is  used 
by  us  as  synonymous  to  the  French  estovers  :  and  therefore  house-bote  is  a 
sufficient  allowance  of  wood,  to  repair,  or  to  burn  in,  the  house:  which  lat- 
ter is  sometimes  called  fire-bote  :  plough-bote  and  cart-bote  are  wood  to  be 
employed  in  making  and  repairing  all  instruments  of  husbandry  ;  and  hay- 
bote,  or  hedge-bote,  is  wood  for  repairing  of  hays,  hedges,  or  fences.  These 
botes  or  estovers  must  be  reasonable  ones ;  and  such  any  tenant  or  lessee 
may  take  off  the  land  let  or  demised  to  him,  without  waiting  for  any  leave, 
assignment,  or  appointment  of  the  lessor,  unless  he  be  restrained  by  special 
covenant  to  the  contrary."  In  the  case  of  Findlay  vs.  Smith  and  wiiie  and 
others,  (6.  Mun,  134,)  a  devise  of  salt  works  to  the  testator's  wife  and  two 
near  relations  for  life,  subject  to  legacies  to  a  large  amount,  was  construed 
to  give  unlimited  use  of  the  salt  mineral  and  woodland  which  supplied  the 
works  with  fuel.  Roane  dissentiente.  Judges  Coalter,  Cabell,  and  Brooke, 
seem  to  concur  in  opinion  that  the  widow  might  go  on  even  so  far  as  to 
use  the  last  stick  of  timber  on  the  land,  and  to  sink  new  wells,  though  by 
that  means  the  water  was  drawn  from  the  old.  The  case  however  turned 
very  much  on  the  comprehensive  language  of  the  devise. 

In  this  case,  also,  the  doctrines  of  waste  and  estovers  was  incidently  ex- 
amined. The  court  decided  that  the  law  of  waste  must  be  considered  as 
varied  by  the  circumstances  of  our  new  and  unsettled  country.  They  also 
were  of  opinion  that  the  tenant  might  take  botes  to  any  extent  not  amount- 
ing to  waste,  although  it  should  require  all  the  timber  for  fence  and  fire-bote, 
and  "  although  he  should  cut  down  the  only  timber  tree  on  the  land." 
Judge  Roane  however  observes,  that  "  no  circumstances  justify  cutting  down 
all  the  timber  on  the  inheritance." 

IV.  A  fourth  species  of  incorporeal  hereditaments,  known  both  to  the 
laws  of  England  and  Virginia,  is  that  of  ways,  or  the  right  of  going  over 
another  man's  ground.  I  speak  not  here  of  public  highways,  but  of  private 
ways,  in  which  a  particular  individual  may  have  an  interest  and  right,  though 
another  be  the  owner  of  the  soil.  This  right  of  way  may  in  England  be 
acquired  by  prescription  or  custom,  which,  we  have  more  than  once  had  oc- 
casion to  remark,  can  have  no  existence  in  Virginia.  It  may  also  arise  by 
way  of  grant,  or  special  permission  ;  as  where  the  owner  "  of  the  land 
grants  to  another  the  liberty  of  passing  over  his  grounds,  to  go  to  church, 
to  market,  or  the  like  :  in  which  case  the  gift  or  grant  is  particular,  and  con- 
fined to  the  grantee  alone  :  it  dies  with  the  pqrson  ;  and,  if  the  grantee 
leaves  the  county,  he  cannot  assign  over  his  right  to  any  other  ;  nor  can  he 
justify  taking  another  person  in  his  company."  In  like  manner  the  gran- 
tee, in  the  exercise  of  the  right,  is  confined  to  the  character  of  the  grant ; 
and  thus  a  right  to  a  foot  way  does  not  include  a  right  to  a  way  with  horses 
and  carriages  ;  though  the  former  would  doubtless  be  included  by  a  grant 
of  the  latter.     See  1  Taun.  279. 
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To  this  method  of  acquiring  a  right  of  way,  (viz.  by  grant,)  all  others 
known  to  our  law  are,  I  think,  fairly  reducible,  though  it  may  serve  to  ren- 
der the  subject  more  clear  and  intelligible,  to  speak  of  them  distinctly. 
They  are  as  follows  : 

1.  A  right  of  way  by  express  reservation  ;  as  where  I  grant  land  to  ano- 
ther, reserving  to  myself  a  right  of  way  over  it.  In  this  case  the  right  is 
matter  of  contract ;  it  is  limited  and  defined  by  the  instrument  reserving  it, 
and  must  be  governed  by  the  principles  which  prevail  in  other  cases  where 
a  right  is  claimed  by  grant. 

2.  A  right  of  way  incident  to  a  grant ;  as  where  a  way  is  appurtenant  to 
my  land,  and  I  grant  or  lease  the  land  with  the  appurtenants,  the  right  of 
way  passes.  6  Mod.  3.  Plow.  170.  1  B.  &  P.  376.  Cro.  Ja.  190.  So 
if  I  am  seized  of  close  A  and  close  B,  and  use  a  way  through  B  to  A,  the 
right  of  way  passes  by  the  conveyance  of  close  A.  6  Mod.  3.  And  though, 
as  we  shall  see,  the  right  of  way  cannot  in  strictness  subsist  where  there  has 
been  unity  of  seisin,  yet  if  a  lessor,  having  used  convenient  ways  over  his 
own  adjoining  land  during  his  occupation,  demises  premises  "with  all  ways 
and  easements  to  the  said  premises  belonging  and  appertaining,"  unless  it 
be  shewn  in  evidence  that  there  was  some  way  appurtenant  in  alieno  solo  to 
.satisfy  the  words  of  the  grant,  it  shall  be  intended  that  he  meant  the  ways 
used,  and  they  shall  pass,  though  he  miscall  them  as  appurtenant.  3  Taunt. 
24.  15  East,  109,  S.  P.  1  B.  &  P.  376.  But  after  a  way  or  other  ease- 
ment has  been  extinguished  by  unity  of  seisin,  a  devise  or  grant  of  premises 
with  the  appurtenances  will  not  pass  the  old  wav,  &.c.  or  create  a  new  one. 
1  B.  &  P.  371.     1  Taun.  205. 

3.  A  right  of  way  of  necessity  :  This  is  a  right  arising  from  the  opera- 
tion or  construction  of  law,  and  is  in  eftect  nothing  more  than  a  right  of 
way  by  grant.  For  it  derives  its  origin  from  a  grant,  and  there  seems  to  be 
no  difference  where  a  thing  is  granted  by  express  words,  and  where  by  ope- 
ration of  law  it  is  implied,  as  incident  to  a  grant  of  something  else.  Thus 
where  a  man,  having  a  close  surrounded  with  his  own  land,  grants  the 
close  to  another  in  fee,  for  life  or  years,  the  grantee  shall  have  a  way  to  the 
close  over  the  grantor's  land  as  incident  to  the  grant,  for  without  it  he  can- 
not derive  any  benefit  from  the  grant ;  so  it  is  where  he  grants  the  land 
and  reserves  the  close  to  himself.  2  Rol.  Ab.  60,  pi.  17,  18.  Cro.  Ja.  170. 
Owen,  122.  6  Mod.  3.  8  T.  R.  56.  Willes,  72,  3,  note  6.  And  this 
proceeds  upon  the  well  established  principle,  that  where  any  thing  is  given, 
the  law  implies  also  a  gift  of  whatever  is  necessary  to  its  enjoyment. 

We  must  however  observe,  that  this  right  of  way  of  necessity  is  so  call- 
ed, as  we  are  told  in  1  Saun.  323,  note  6,  in  a  partial  sense  only,  because 
the  way  is  a  necessary  incident  to  the  grant,  not  because  it  is  necessary  to 
the  enjoyment  of  the  property ;  for  that  it  is  an  erroneous  notion  which 
sometimes  prevails,  that  in  all  cases  where  a  man  has  a  close  surrounded  by 
the  land  of  another,  he  is  therefore  entitled  to  a  way  of  necessity.  He  in- 
forms us  that  such  way  of  necessity  only  exists,  because  there  is  a  grant  to 
which  it  is  a  necessary  incident,  as  in  the  case  put  by  Blackstone.  And 
so,  too,  where  having  a  close  surrounded  with  his  own  land,  he  grants  the 
land,  and  reserves  the  close,  the  right  of  way  is  a  necessary  incident  to  the 
reservation,  and  need  not  be  expressed.  8  T.  R.  50.  And  this  way  of  ne- 
cessity, or  right  of  way  necessarily  incident  to  a  grant  or  reservation  of 
property,  which  without  it  could  not  bo  enjoyed,  arises  even  where  one 
conveys  as  trustee  merely.  8  T.  R.  50.  But  cases  may  arise  in  which, 
however  necessary  the  right  of  way  may  be  to  the  enjoyment  of  the  pro- 
perty, there  is  nevertheless  no  right  of  way  of  necessity  :  as  if  I  have  a 
distinct  lot,  which  is  entirely  surrounded  by,  other  lots  belonging  to  me, 
and  I  grant  them  away  in  succession  without  ahy  reservation,  I  have  no  right 
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of  way,  1  conceive,  for  it  was  my  own  folly  by  which  I  was  deprived  of  ac- 
cess to  iny  remaining  lot.  Were  it  otherwise,  it  would  lead  to  the  absur- 
dity that  a  self-created  necessity  would  form  a  justification  of  a  trespass 
committed  on  another's  land.  From  the  case  already  cited  from  3  Taunt. 
24,  it  would  seem  unsettled,  whether,  when  a  lessee  is  entitled  to  a  way  of 
necessity,  he  has  a  right  to  the  most  convenient.  It  is  certain,  that  he  who 
pleads  a  way  of  necessity,  must  show  the  manner  in  which  the  land  over 
which  the  way  is  claimed,  is  charged  with  it.  1  Saun.  323,  a.  n.  6.  4M. 
&  S.  387. 

It  has  been  considered,  that  a  way  of  necessity  is  not  extinguished  by 
unity  of  seisin;  (5  Taunt.  212.  1  Saund.  323  a.;)  but  it  hath  also  been 
held,  that  such  a  way  is  limited  by  the  necessity  which  created  it,  and  ceases 
if  at  any  subsequent  period  the  party  entitled  to  it  can  approach  the 
place  to  which  it  led  by  passing  over  his  own  land.  Holmes  v.  Gorley,  2 
Bingh.  76. 

4.  A  right  of  way  may  arise  from  long  and  uninterrupted  enjoyment; 
yet  in  pleading  this  right,  the  party  who  relies  upon  it  must  allege  a  grant 
of  the  right  of  way,  though  in  point  of  fact  no  such  grant  ever  was  made. 
So  that  the  claim  of  a  right  of  way  by  grant  is  not  always  supported  by  the 
actual  production  of  a  deed  ;  for  where  a  party  has  been  in  the  actual  en- 
joyment of  a  right  of  way  for  a  long  time,  the  jury  who  try  the  right  may 
presume,  from  length  of  enjoyment,  a  grant  commensurate  with  the  user. 
See  3  T.  R.  157.*  And  this  not  because  such  grant  really  is  believed  to 
have  existed,  but  for  the  purpose  of  quieting  rights  that  have  been  long  un- 
interruptedly enjoyed.  But  in  these  cases  it  must  not  appear  that  the  user 
was  matter  of  leave,  or  favor,  or  under  a  mistake  of  an  award.  See  3  E. 
294.  1  Saun.  323,  a.  n.  6.  There  must  be  an  adverse  user  under  a  claim 
of  right,  or  the  presumption  will  not  arise.  3  Sel.  N.  P.  1090.  3  Leigh 
318.  The  acquiescence  in  such  an  adverse  claim  is  taken  as  a  decisive  ac- 
knowledgement of  right.  Hence  where  land  is  out  on  lease,  the  presump- 
tion will  not  be  raised  against  the  landlord;  without  evidence  of  his  knowledge 
of  the  user.     11  East,  .376,  n. 

The  length  of  time  sufficient  to  justify  the  presumption  of  a  grant  of  a 
right  of  way  or  other  easement,  is  now  fixed  at  twenty  years,  though  in 
some  of  the  cases  it  considerably  exceeded  that  term.  See  5  T.  R.  296. 
3  E.  294.  Similar  principles  prevail  even  in  respect  to  public  highways. 
"  A  highway  may  be  created  by  the  owner  in  fee  dedicating  it  to  the  public, 
and  even  less  than  twenty  years  user  may  perfect  the  right.  Of  a  dedica- 
tion to  the  public,  see  what  is  said  9Cranch,  331.  11  East,  376.  1  Campb. 
260.  4  Campb.  16.  5  Taunt.  125.  2  Saund.  by  Patterson,  175,  e.  n.  e. 
1  T.  R.  660.  But  the  erection  of  a  bar  or  fence,  in  the  middle  or  at  one 
end,  so  as  to  prevent  a  thoroughfare,  although  it  may  have  been  knocked 
down,  rebuts  the  presumption  and  negatives  the  dedication.  Id.  ibid.  And 
a  street  made  or  permitted  by  a  tenant,  even  for  ninety-nine  years,  may  be 
stopped  up  by  the  owner  in  fee,  at  the  expiration  of  the  term.  5  Bar.  & 
Aid.  454." — Chilty. 

The  question  of  presumption  arising  from  long  and  uninterrupted  user, 
arose  in  the  superior  court  of  Jefferson  in  the  case  of  the  Commonwealth 
vs.  Ransone,  wherein  it  was  decided  on  a  penal  prosecution,  that  a  road 
might  be  presumed  to  have  been  laid  out  by  adequate  authority,  upon  its  ap- 
pearing to  have  been  used  and  worked  as  a  public  road  for  a  great  number 
of  years,  although  no  record  evidence  was  produced  of  the  establishment 
of  it  as  such.     In  England  all  public  highways  are  supposed  to  have  been 

*  In  Levitt  vs.  Winston,  3  Bing.  107,  it  is  said  the  judge  may  instruct  the  jur^'  that  thej-  may  presume, 
not  that  they  must  presume  a  grant. 
As  to  the  presumption  of  a  grant  or  deed,  see  7  Wheat.   5  Cranch.    4  T.  R.  682.    12  Vez.  239. 
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laid  out  upon  writs  of  ad  quod  damnum,  corresponding  with  the  system  pur- 
sued with  us.  Bac.  Abr.  Highway,  A.  Yet  it  is  held  that  in  indictments 
for  nuisances  or  in  civil  suits,  it  is  not  necessary  to  set  forth  either  how  the 
highway  was  established,  or  that  it  had  been  so  immemorially.  3  T.  R.  255. 
Of  course  it  is  unnecessary  to  prove  the  one  or  the  other  ;  for  the  reason 
given,  "  that  a  stranger  cannot  be  presumed  conversant  of  its  origin,"  ap- 
plies to  the  proof  as  well  as  the  pleading.  Perhaps,  indeed,  a  stronger  rea- 
son is  that  arising  from  presumption  ;  since  we  find  that  where  the  owner 
of  land  suftered  the  public  to  have  a  free  passage  of  a  street  for  eight  years 
without  impediment,  a  general  dereliction  of  it  to  the  public  was  presumed. 
11  East,  375.     8  E.  4.     This  was  going  very  far. 

In  Virginia,  it  is  not  recollected  that  any  cases  on  this  subject  have  oc- 
curred before  the  tribunals  in  the  last  resort. 

I  proceed  next  to  a  few  remarks  as  to  the  extent  of  power  which  the  grant 
of  a  right  of  way  confers  on  the  grantee.  This,  as  has  been  observed,  is 
to  be  determined,  in  the  case  of  an  actual  grant,  by  the  terms  of  the  grant 
itself,  and  the  same  principle  applies  to  cases  of  reservation.  But  a  right 
of  way  of  necessity,  which  is  implied  by  law  as  incident  to  a  grant,  is,  I 
conceive,  of  a  very  comprehensive  character.  It  runs  with  the  land,  and 
extends  to  the  heirs,  and  even  to  the  assigns  of  the  estate  of  the  grantee. 
It  comprehends  not  only  the  grantee  and  his  family,  but  all  persons  going 
to,  or  coming  from,  his  premises,  and  it  is  not  confined  to  foot  passengers, 
horses,  cattle,  or  carriages,  but  extends  to  all.  For  we  must  remember  it 
is  a  right  implied  from  the  grant,  on  the  principle  "  that  when  the  law  gives 
any  thing  to  one,  it  gives  also,  impliedly,  whatsoever  is  necessary  for  enjoy- 
ing the  same."  2  B.  C.  -36.  1  Saun.  323,  b.  The  right  of  enjoyment, 
therefore,  being  without  limit,  the  right  of  user  must  of  course  be  without 
restriction. 

With  respect  to  a  right  of  way  presumed  from  long  and  uninterrupted 
enjoyment,  the  extent  of  the  right  of  enjoyment  is  always  measured  by  the 
actual  user.  For  as  the  law  implies  the  right  from  the  acquiescence  of  the 
owner  of  the  soil  in  its  uninterrupted  exercise  under  a  claim  of  right,  it  is 
obvious  that  this  implication  cannot  be  extended  beyond  that  actual  enjoy- 
ment, the  right  to  which  he  is  considered  as  having  admitted.  It  could  not 
fairly  be  inferred,  that  the  owner  of  the  soil  admitted  what  had  never  been 
asserted.  Hence  the  grant  presumed  can  never  be  more  than  commensu- 
rate with  the  user. 

The  privileges  of  the  grantee  in  the  use  of  his  conceded  right,  are  ample 
and  adequate,  according  to  the  decisions  of  the  courts.  For  it  has  been 
held,  that  under  a  grant  of  a  free  and  convenient  way  for  hauling  coals,  the 
grantee  might  even  lay  a  framed  wagon  road;  (I  T.  R.  560.  See  also  1 
Taun.  485  ;)  and  it  is  well  established  that  he  has  the  right  to  keep  the  road 
in  repair.  For  the  right  to  repair  is  an  incident  to  the  grant.  I  Saun.  322, 
b.  n.  3.  2  Saun.  Ill,  a.  2  New.  Rep.  109,  And  indeed  the  grantee 
cannot  complain,  if  the  road  be  out  of  repair ;  nor  can  he  go  upon  the  ad- 
joining land  unless  the  grantor  be  bound  to  repair  by  express  stipulation,  in 
which  case  he  may  be  sued  for  the  neglect,  I  Saund,  322,  a.  Com.  Dig. 
Chimin.  D.  6.  Indeed  a  person  having  a  private  way  over  the  land  of  an- 
other, cannot,  when  the  way  has  become  impassable,  even  by  the  overflow- 
ing of  a  river,  justify  going  on  the  adjoining  land,  although  such  land,  to- 
gether with  that  over  which  the  way  passes,  both  belong  to  the  grantor  of 
the  way,  unless  the  owner  of  the  land  was  by  express  contract  bound  to  re- 
pair the  way,  and  neglect  to  do  so.  Highways  are  governed  by  a  different 
principle;  they  are  for  the  public  service,  and  if  the  usual  track  is  impassa- 
ble, it  is  for  the  general  good  that  people  should  be  entitled  to  pass  on  an- 
other line.     Taylor  v.  Whitehead,  Doug.  744.     4  M.  &  S.  387-     But  if 
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the  owner  of  a  close  obstruct  or  ])loufrh  up  the  way,  and  especially  if  he  set 
out  a  new  one,  the  person  entitled  to  the  way  may  use  tlic  new  one  until 
the  old  one  is  restored,  but  no  Ioniser.     Yelv.  Ml.     Willes,  282. 

It  seems,  however,  to  be  unsettled,  whether,  when  a  lessee  is  entitled  to 
a  way  of  necessity,  he  has  a  rii^ht  to  the  most  convenient ;  or,  in  other  words, 
whether  it  is  the  right  of  the  grantee  to  elect,  or  of  the  grantor  to  assign,  the 
way  that  shall  be  used.  Sec  3  Taunt.  24.  It  is  certain,  however,  that  he 
who  pleads  a  way  of  necessity,  must  show  the  manner  in  which  the  land  is 
charged  with  it.  1  Saund.  323,  a.  n.  6.  4  M.  &  S.  387.  It  may  not  be 
amiss  to  add,  that  in  case  of  a  public  way,  any  person  who  has  land  imme- 
diately adjoining,  may  make  an  opening  through  his  fence  into  the  road  in 
any  part  of  it,  but  in  a  private  road  the  party  entitled  to  use  it  must  go  in 
at  the  usual  path.     Per  Chambre,  J.  in  5  Taunt.  132. 

Lastly,  I  come  to  consider  how  this  right  ©f  way  may  be  extinguished. 
And  this  may  be  either  by  release,  or  by  an  union  in  the  same  person  of  the 
seisin  both  of  the  land  charged,  and  of  that  to  which  the  right  is  appurte- 
nant. Such  unity  of  seisin,  it  is  said,  extinguishes  a  prescriptive  right,  be- 
cause the  minor  right  of  way,  common,  or  other  easement,  being  vested  in 
the  owner  of  the  soil,  merges  in  the  higher  right ;  and  it  would  be  absurd 
for  him  who  has  the  absolute  and  entire  enjoyment  of  the  soil,  to  claim,  by 
prescription,  a  right  of  way  or  other  easement  over  it.  See  Com.  Dig. 
Suspension,  B.  Vin.  Ab.  Extinguishment,  C.  1  East,  377.  This  unity  of 
seisin  is  frequently  termed  "unity  of  possession,  "  but  improperly  so,  be- 
cause the  mere  circumstance  of  the  same  person  being  in  possession  of  both, 
without  being  seised  in  fee,  will  not  have  the  same  operation,  for  then  it 
merely  suspends,  and  does  not  extinguish  the  right.  Thus  if  a  man  hath 
right  of  common  by  prescription,  and  taketh  a  lease  of  the  land  for  twenty 
years,  whereby  the  common  is  suspended,  after  the  years  ended  he  may 
claim  the  common  generally  by  prescription,  for  the  suspension  was  but  to 
the  possession,  and  not  to  the  right,  and  the  inheritance  of  the  common 
did  always  remain.  Co.  Litt.  114,  b.  Vin.  Ab.  Extinguishment,  C.  pi.  32. 
And  these  positions,  although  in  the  books  they  are  laid  down  in  reference 
to  prescriptive  rights,  extend,  I  conceive,  to  other  rights  of  way.  A  distinc- 
tion, indeed,  has  been  taken  between  rights  which  are  of  necessity,  and 
those  which  are  merely  by  way  of  easement;  the  former  are  not  destroyed 
by  unity  of  seisin,  as  a  way  to  a  church  or  market,  (1  Rol.  Ab.  Extinguish- 
nientmcnt,  936,  b.  I  Poph.  172.  3  Bulst.  340.  Noy,  84,)  or  a  gutter  car- 
ried through  an  adjoining  tenement,  (11  H.  7,  25,)  or  a  water  course  run- 
ning over  the  adjoining  lands,  (Poph.  16G.  Latch.  153.  3  Bulst.  340.  Palm. 
446):  another  reason  assigned  is  because  it  hath  its  being  not  by  prescrip- 
tion, but  ex  jure  naturcB.  I  Bos.  &  P.  374,  n.  a.  Vin.  Ab.  Extinguishment, 
C.  Yet  it  seems  difficult  to  reconcile  this  doctrine  with  the  principle  al- 
ready stated,  that  a  way  of  necessity  ceases  whenever  the  claimant  can  ap- 
proach the  place  to  which  it  led  by  passing  over  kis  own  land.  2  Bing.  76. 
Chitty. 

V.  A  fifth  species  of  incorporeal  hereditaments  are  offices,  which  Mr. 
Blackstone  tells  us  arc  either  public  or  private. 

There  are  perhaps  no  cases  among  us  of  private  officers,  (as  contradis- 
tinguished from  servants,  agents,  factors,  overseers,  and  such  like,)  UMless 
we  are  to  consider  as  such  the  officers  of  colleges,  corporations,  &c.  It 
will  not,  therefore,  be  necessary  to  expatiate  upon  the  doctrines  in  relation 
to  them,  which  must  be  consulted  whenever  a  question  shall  arise  concern- 
ing them. 

It  may  not  be  improper,  however,  here  to  remark,  that  private  offices,  as 
well  as  public  offices,  arc  forfeited  by  nonuscr  or  misuser;  though  nonuser, 
without  special  damage  occasioned  «hcreby,  is  not  cause  of  forfeiture  of  a 
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private  office.  And  this  doctrine  of  forfeiture  of  a  private  office  by  misuse, 
or  culpable  and  injurious  neglect,  is  founded  in  principles  of  justice  and 
common  sense.  For  no  man  is  bound  by  a  contract  made  with  another, 
who  orrossly  infringes  or  neglects  to  perform  that  contract  himself.  Hence, 
though  I  engage  a  servant  or  overseer  by  the  year,  or  employ  an  agent  to 
do  a  particular  business,  I  may  discharge  them,  if  they  abuse  any  power  ot 
authority  I  have  given,  or  neglect,  to  my  prejudice,  any  duty  incumbent  on 
them.  Thus,  too,  a  high  sheriff  may,  in  case  of  the  neglect  or  misconduct 
of  his  deputy,  remove  him  from  office  ;  4  Mun.  150  ;  for  he  holds  his  office 
during  pleasure,  though  the  principal  may  have  contracted  with  him  for  his 
continuance  in  office  during  his  own  term,  and  may  have  received  bond  of 
indemnity.  If  such  removal  is  without  sufficient  cause,  the  deputy  may  sue 
upon  the  contract ; — if  for  sufficient  cause,  that  cause  is  a  full  answer  to  the 
action;  for  the  deputy  contracts  impliedly,  if  not  expressly,  to  fulfil  his  du- 
ties, and  never  can  recover,  in  an  action  for  breach  of  contract,  damages 
against  the  high  sheriff  for  removing  him,  where  he  has  himself  failed  in  his 
duty;  since  the  covenants  must  in  the  nature  of  the  thing  be  considered  as 
dependent. 

Our  present  concern,  however,  principally  relates  to  public  offices,  which 
Mr.  Blackstone  defines  to  be  a  right  to  exercise  a  public  employment,  and 
to  take  the  fees  and  emoluments  thereunto  belonging. 

What  is  or  is  not  an  office,  has  ofltimes  been  matter  of  disquisition.  In 
the  case  of  Mr.  Watkins  Leigh,  an  eminent  counsellor,  who  refused  to  take 
the  anti-duellinkg  oath,  upon  qualifying  as  an  attorney  in  the  court  of  ap- 
peals, the  court  decided  that  his  license  did  not  constitute  him  an  officer. 
Without  hoping  to  improve  upon  Mr.  Blackstone's  definition,  or  that  in 
Oarthew,  478,  "  that  where  one  man  hath  to  do  with  another's  affairs  against 
his  will  and  without  his  leave,  this  is  an  office,"  I  cannot  say  I  feel  satisfied 
with  either.  To  the  first  it  is  to  be  objected  that  it  is  said  to  consist  in  the 
right  to  exercise  a  public  employment,  while  nothing  is  said  of  the  duty. 
The  second  definition  would  exclude  all  offices  held  durante  bene  placito  : 
whereas  very  many  in  England,  and  some  even  among  us,  are  of  this  char- 
acter. I  prefer,  therefore,  in  the  first  place,  to  divide  offices  into  public  and 
private,  and  then  to  apply  to  the  former  Mr.  Blackstone's  definition  slightly 
modified.  "  A  public  office  is  an  authority  to  exercise  a  public  employment, 
coupled  with  a  right  to  take  the  fees  and  enjoy  the  emoluments  and  benefits 
thereof;  and  with  the  duty  of  fulfilling  it  according  to  law."  For  every 
office  (officium)  ex  vi  termini,  implies  a  duty  to  perform ;  to  every  public  em- 
ployment a  recompense  is  or  may  be  attached,  and  to  the  performance  of 
every  duty  inseparably  belongs  the  right  and  authority  to  perform  it.  And 
so  we  find  it  said,  that  every  man  is  a  public  officer  who  hath  any  duty  con- 
cerning the  public.  Carth.  479.  Indeed  we  cannot  conceive  of  any  man 
exercising  a  public  employment  under  authority  of  the  law,  receiving  from 
the  public  a  compensation  for  his  services,  and  obliged  to  perform  them 
while  he  continues  in  office,  whether  he  will  or  not,  in  any  other  character 
than  that  of  an  officer.  Thus  a  judge,  or  a  sheriff,  or  a  clerk,  or  a  consta- 
ble, are  all  public  officers,  for  they  unite  all  these  requisites  to  constitute  an 
office.  But  an  attorney  in  Virginia  cannot  be  so  considered,  for  he  wants 
one  of  the  principal  qualifications ;  he  is  not  obliged  to  pursue  his  profes- 
sion, nor  even  while  he  pursues  it  is  he  obliged  to  render  his  services  where 
it  is  not  agreeable  to  him.  He  exercises  a  profession  merely,  but  is  not  an 
officer  of  the  public,  since  that  would  imply  a  right  in  the  public  to  compel 
him  to  perform  the  duty  of  counsel  where  he  did  not  choose.  See  Judge 
Fleming's  opinion,  1  Mun.  486. 

In  England,  offices  are  distinguished  into  ancient  offices  and  those  of  a 
new  creation^    9  Co.  97.     Show.  436,  cited  Bac.  Offices,     Here  they  may 
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be  distinguished  into  officers  by  common  law,  and  officers  by  statute  ;  and 
it  is  material  to  observe,  that  though  the  mode  of  appointment,  tenure  of  of- 
fice, duties,  and  powers  of  a  common  law  officer  may  be  varied  from  what 
they  originally  were,  they  still  are  considered  as  officers  at  the  common  law  ; 
and  wherever  their  powers,  duties,  and  rights,  are  not  expressly  restricted  or 
altered,  those  vested  in  them  by  common  law  remain.  Whereas  no  officer 
of  new  creation  hath  more  power  than  the  act  of  assembly  creating  him,  or 
some  subsequent  law  expressly  gives  him.     4  Inst.  267. 

Offices  concerning  the  administration  of  justice  are  again  distinguished 
into  judicial  and  ministerial.  The  first  relating  to  the  pronouncing  of  the 
judgment  of  the  law  in  matters  of  litigation  ;  such  as  judges,  magistrates, 
&c. :  the  latter  to  the  execution  of  the  sentence  of  the  law,  or  the  perform- 
ance of  the  ministerial  duties  necessary  to,  and  connected  with,  the  pro- 
ceedings of  courts  ;  such  as  clerks,  sheriffs,  constables,  gaolers,  &c.  The 
former  can  only  be  executed  in  person  ;  the  latter  may  be  by  deputy.  9  Co. 
97,  cited  Bac.  ubi.  sup.  It  is  true,  that  sheriffs  and  coroners  are,  in  some 
instances,  judicial  officers,  as  when  they  take  an  inquisition.  Sheriffs,  how- 
ever, are  generally  regarded  as  ministerial  officers;  and  even  their  taking 
of  an  inquisition  is  not  in  all  cases  considered  as  a  judicial  act.  2  W.  126. 
1  Call,  495. 

There  is,  moreover,  a  distinction  between  legislative,  executive,  and  mi- 
litary officers,  on  the  one  hand,  and  officers  concerned  in  the  administration 
of  justice,  on  the  other.  Yet  the  same  general  principles  apply  to  all,  how- 
ever various  their  modes  of  appointment,  their  tenure  of  service,  their  duties, 
or  their  powers.  Some  are  appointed  to  hold  their  offices  during  good  be- 
haviour, as  judges,  clerks,  and  coroners;  and  this  is  equivalent  to  a  tenure 
for  life  ;  for  since  it  is  the  party's  own  act  alone  which  can  determine  his 
office,  no  time  shorter  than  life  can  be  prefixed.  Co.  Lit.  42.  Show.  Par. 
Ca.  161.  Other  offices  are  granted  for  years;  as  the  sheriffalty,  which  can- 
not, however,  be  continued  in  the  same  person  more  than  two  years  in  suc- 
cession, except  under  particular  circumstances.  Yet  it  is  a  general  princi- 
ple of  the  common  law,  that  offices  of  public  trust  cannot  be  granted  for  a 
term  of  years,  especially  if  they  concern  the  administration  of  justice  ;  for 
then  they  might,  it  is  said,  (though  without  much  reason,)  vest  in  executors 
or  administrators.  9  Co.  97.  2  B.  C.  36.  Neither,  it  is  said,  can  "  any 
judicial  office  be  granted  in  reversion  :  because,  though  the  grantee  may 
be  able  to  perform  it  at  the  time  of  the  grant,  yet  before  the  office  falls  he 
may  become  unable  and  insufficient :  but  ministerial  offices  may  be  so 
granted;  for  those  may  be  executed  by  deputy."  Other  offices  are  merely 
temporary — -created  for  a  particular  purpose,  and  expiring  when  that  is  ef- 
fected. Thus,  I  conceive,  of  the  appointment  by  law  of  commissioners  to 
ascertain  the  boundary  line  between  states,  &c.  ;  for  as  they  have  a  duty  to 
perform,  receive  an  appointment  from  proper  authority,  and  are  paid  for 
their  services,  they  must  be  considered  as  officers.  But  when  the  duty  is 
fulfilled,  the  office  is  no  more. 

We  have  in  Virginia  no  inheritable  offices,  nor  offices  in  reversion, 
though  they  exist  occasionally  in  England:  neither  am  I  aware  of  any  in- 
stance of  a  public  officer  in  Virginia  being  a  woman ;  though  in  England 
such  things  may  happen  ;  for  the  office  of  earl  marshal,  or  lord  great  cham- 
berlain of  England,  may  descend  upon  a  female.  Com.  Dig.  Officer,  B. 
Indeed  a  woman  may  there  be  endowed  of  an  office  which  is  held  in  fee 
or  in  tail.  Co.  Litt.  32.  Perk.  §  315.  For  an  office  may  there  be  en- 
tailed. 7  Co.  33.  Co.  Litt.  20,  a.  So,  too,  a  woman  may  be  warden  of 
the  fleet  prison,  and  if  she  marries  a  prisoner  it  is  an  escape  for  which  she 
is  liable.  Plow.  17.  Bac.  Abr.  Escape,  B.  3.  So  the  wardenship  of  the 
fleet  prison  is  a  freehold,  and  may  be  leased  ;  and  if  the  lessor  is  in  custody 


CHAP.  2.]  OFFICES.  11 

of  the  lessee,  and  the  lessee  surrenders  the  lease,  it  is  an  escape ;  or  if  the 
lease  expires,  it  is  a  discharge.  Dalt.  487.  But  our  law  knows  none  of 
these  niceties  and  absurdities;  for  surely  to  our  republican  ears  it  must 
sound  absurdly,  when  we  hear  of  public  offices  being  objects  of  gift,  trans- 
fer, and  inheritance.  Indeed,  they  are  in  England  articles  of  traffic,  and 
may  be  sold,  if  not  within  the  statute  against  buying  and  selling  offices,  and 
if  the  party  having  tlie  power  of  appointment  consents.     8  T.  R.  94. 

In  the  case  of  Rust  vs.  Boggess,  in  the  chancery  court  at  Winchester, 
April,  1829,  a  question  was  made  but  not  decided,  whether  there  could  be, 
technically  speaking,  a  partnership  in  the  office  of  a  deputy  sheriff.  My 
impression  is  that  there  cannot. 

Officers  are  appointed  in  various  modes  ;  and  the  appointment  to  one 
office  is  a  power  sometimes  incident  to  another;  as  the  appointment  of  a 
clerk  by  a  judge.  But  we  have  already  had  occasion  to  state  the  mode  of 
appointment  to  the  various  offices  of  government,  which  need  not  again  be 
repeated. 

As  to  the  qualifications  necessary  for  an  office,  it  is  here  only  necessary 
to  advert  to  some  general  provisions.  Thus  it  is  provided  that  no  person 
holding  any  place  or  pension  from  any  f(»reign  state  or  potentate,  shall  be 
eligible  to  any  office  whatever  within  this  commonwealth.  1  R.  C.  66.  It 
is  also  enacted,  that  no  person  holding  or  excepting  any  office,  place,  com- 
mission, or  appointment,  under  the  authority  of  the  United  States,  shall  be 
capable  of  holding  any  office,  legislative,  executive,  or  judicial,  in  this  com- 
monwealth :  but  this  exclusion  does  not  apply  to  members  of  Congress  be- 
ing justices  of  peace  or  militia  officers,  or  to  the  case  of  pensioners,  or  of 
militia  officers  receiving  pay  when  called  into  actual  service. 

Every  officer,  before  he  proceeds  to  the  execution  of  his  duties,  must  take 
the  oath  of  fidelity,  the  oath  against  duelling,  and  the  oath  adapted  to  his 
office.  1  R.  C.  ch.  28.  He  must  also  take  the  oath  to  support  the  Consti- 
tution of  the  United  States.  See  C.  U.  S.  art.  6,  §  3.  But  it  is  required  of 
none  to  take  an  oath  to  support  the  State  Constitution. 

An  infiint — i.  e.  a  person  under  twenty-one  years  of  age,  if  he  is  capable, 
may  hold  a  ministerial  office  ;  11  Co.  4  a;  for  he  may  exercise  it  by  depu- 
ty. Few  instances  have  occurred  among  us  of  such  appointments,  and  where 
they  have  occured,  they  have  generally  been  much  disapproved.  See  Bac. 
Officers,  726,  736. 

For  the  prevention  of  corrupt  practices  in  appointments  to  offices,  heavy 
penalties  are  denounced  by  statute  (1  R.  C.  ch.  145)  against  selling  any 
public  office,  or  taking  or  giving  any  thing  for  a  vote  in  the  appointment  to 
one.  The  provisions  of  this  act  are  framed  after  the  English  statute,  (5  & 
6  Ed.  6,  ch.  16,)  but  a  proviso  is  annexed,  declaring  that  it  shall  not  extend 
to  the  appointment  of  their  deputies  by  clerks  and  sheriffs.  All  agreements 
contrary  to  the  statute  are  declared  void.  Under  this  statute  a  question 
has  arisen,  whether  the  farming  of  his  office  by  the  high  sheriff  to  the  de- 
puty, for  a  certain  sum,  be  valid.  That  question  has  been  recently  deter- 
mined affirmatively  by  the  court  of  appeals,  in  a  case  of  Sailing  vs.  McKin- 
ney,  1  Leigh,  42,  ante  book  1,  pa.  47. 

It  remains  to  remark,  that  offices  may  be  terminated  by  resignation,  or 
the  acceptance  of  an  incompatible  office,  even  though  it  be  inferior,  (2  T. 
R.  81.  Doug.  398,)  or  by  removal  (in  the  case  of  a  justice  of  peace,  and, 
perhaps,  in  some  others)  from  the  county  in  which  the  office  is  to  be  exer- 
cised;  or  by  acceptance  of  any  office,  place,  commission.,  or  appointment 
under  the  United  States,  except  that  members  of  Congress  may  be  justices 
of  peace  or  militia  officers,  and  except  that  pensioners  or  militia  officers 
receiving  pay  while  in  actual  service  are  excluded  from  the  operation  of  the 
act. 
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Offices  may  be  forfeited  by  misconduct  or  ncfrlccl,  or  ns  tlie  law  has  it,  by 
non  user  or  abuser.  6  Co,  50.  Co.  Litt.  233  b.  But  this  can  only  bcjjy 
judgment  of  a  court,  I  apprehend,  in  Virginia,  which  judgment,  ho\ve\er, 
may  be  rendered  as  well  upon  an  indictment  for  the  misbehaviour  in  ofiice 
as  upon  a  qico  tvarranto  information.  See  1  Virg.  Ca.  15(>,  308.  2  Virg. 
Ca.  130,  1  am  not  aware  of  any  decision  as  to  the  necessity  of  a  judgment 
of  amotion  where  an  oflTicehas  been  forHjited  by  removal,  or  the  acceptance 
of  an  incompatible  office. 

VI.  Dignities  constitute,  in  England,  a  sixth  species  of  incorporeal  here- 
ditaments.    They  are  unknown  to  our  law  as  such. 

VII.  Franchises  are  a  seventh  species,  Franchise  and  liberty  are  used 
as  synonimous  terms,  and  their  definition,  according  to  the  common  law,  is 
"  a  royal  privilege  or  branch  of  the  king's  prerogative  subsisting  in  the 
hands  of  the  subject,"  With  us,  a  franchise  may  be  defined  to  be  "  a  pri- 
vilege or  authority  vested  in  one  or  more  persons  by  special  statute,"  to  ex- 
ercise powers  or  to  do  and  perform  acts  which  without  such  statute  they 
could  not  do  or  perform. 

These  franchises  in  England  are  exceedingly  numerous,  as  may  be  per- 
ceived by  reference  to  Mr,  Blackstone.  With  us  they  are  few  and  circum- 
scribed, embracing,  perhaps,  no  other  causes  than  the  few  corporate  bodies 
known  to  our  institutions.  Thus  it  is  a  franchise  for  a  certain  number  of 
persons  to  be  incorporated  and  subsist  as  a  body  politic ;  whether  they  are 
incorporated  as  mayor  and  aldermen  or  trustees  of  a  town — or  trustees, 
visiters,  or  professors  of  a  college,  or  stockholders  of  a  bank,  manufacturing, 
or  insurance  company  :  for  all  these  have  extraordinary  powers  conferred 
upon  them,  such  as  maintaining  perpetual  succession,  making  by-laws, 
acting  by  a  common  seal,&c,,  and  each  member  of  such  corporation  is  also 
said  to  have  a  franchise  or  freedom. 

VIII.  Corodies,  an  eighth  species  of  incorporeal  hereditaments,  are  de- 
fined to  be  a  right  of  sustenance  or  to  receive  certain  allotments  of  victual 
or  provision  for  one's  maintenance.  In  strictness,  I  imagine,  they  were  due 
only  to  the  king,  his  servants,  or  chaplains,  or  to  bishops,  noblemen,  or  mo- 
nasteries, from  spiritual  persons  or  religious  houses  ;  and  thus  the  subject 
may  be  considered  as  entirely  obsolete  with  us.  It  is  said,  indeed,  in  the 
new  terms  of  the  law,  that  they  may  be  due  to  a  common  person,  by  grant 
from  one  to  another.  See  Jac.  L.  Diet.  Corody.  But  in  this  aspect,  they 
would  fall  within  the  general  principles  of  law  in  relation  to  contracts  or 
charges ;  and  are,  therefore,  not  worthy  of  a  distinct  consideration  here. 
We  pass  on  accordingly  to  the  next  species  of  incorporeal  hereditaments, 
to  wit : 

IX.  "  Annuities,  which  arc  much  of  the  same  nature  ;  only  that  these 
arise  from  temporal,  as  the  former  from  spiritual  persons.  An  annuity  is  a 
thing  very  distinct  from  a  rent-charge,  with  v.hich  it  is  frequently  confound- 
ed :  a  rent-charge  being  a  burthen  imposed  upon  and  issuing  out  of  lands, 
whereas  an  annuity  is  a  yearly  sum  chargeable  only  upon  the  person  of  the 
grantor.  Therefore,  if  a  man  by  deed  grant  to  another  the  sum  of  £20 
per  annum,  without  expressing  out  of  what  lands  it  shall  issue,  no  land  at 
all  shall  be  charged  with  it;  but  it  is  a  mere  personal  annuity  ;  which  is  of 
so  little  account  in  the  law,  that  if  granted  to  an  eleemosynary  corporation, 
it  is  not  v.'ithin  the  statutes  of  mortmain  ;  and  yet  a  man  may  have  a  real 
estate  in  it,  though  his  security  is  merely  personal." 

As  to  the  nature  of  an  annuity,  Fitzherbert  (title  Annuity)  says,  that  it 
proceeds  either  from  the  lands  or  the  coffers  of  another.  Lord  Coke  limits 
it  to  a  charge  upon  the  person.  It  may  be,  it  would  seem,  either  exchi.'^ivc- 
)y  personal,  or  a  charge,  in  the  firpl  instance,  both  on  the  land  and  person  : 
and  in  (he  latter  case  if  may  be  madp  real  or  personal  at  the  election  of  the 
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grantee.  When  such  election  is  made,  however,  and  the  cliaracter  of  real- 
ty is  once  imperatively  fixed,  it  would  seem  most  accurate  to  substitute  for 
the  term  "  annuity"  the  application  of  "  rcnt-cliarge."  And  even  before 
such  election  I  think  it  should  so  be  considered,  since,  until  it  is  made  ex- 
clusively persona],  it  possesses  all  the  characteristics  of  real  cstalc. 

The  right  of  election,  when  once  made,  is  determined  forever.  The  gran- 
tee may  proceed  against  cither  the  land  or  the  person  at  his  pleasure  :  but 
then  he  can  never  charge  the  other  afterwards  ;  but  this  election  can  only 
be  determined  by  suing  for  the  annuity  as  personal  by  writ  of  ar\nuity,  or 
distraining  for  it  as  real.  A  mere  claim  of  it  in  either  character  will  not  suf- 
fice. If  the  election  be  not  made  during  the  life  of  the  annuitant,  and  the 
annuity  be  charged  on  the  land,  the  interest  is  real  ;  it  is  called  a  rent- 
charge,  and  if  it  be  an  inheritable  rent-charge,  the  wife  of  the  grantee  shall 
be  endowed.  If  the  election  be  made,  and  he  elects  to  have  it  personal,  the 
wife,  I  presume,  is  not  dowable,  though  the  property  is  descendible  to  the 
heir,  and  may  be  granted  in  fee,  and  even  limited  as  a  qualified  or  condi- 
tional fee.  Co.  Litt.  144.  In  I  Bro.  C.  C.  324,  it  is  said  to  be  real  so  far 
as  respects  its  descendible  quality,  even  though  it  is  chargeable  only  on  the 
person  ;  yet  it  seems  clear  that  though  descendible  to  the  heir  to  the  exclu- 
sion of  the  executor,  it  still  is  but  personal  property  when  it  is  chargeable 
only  on  the  person,  either  by  original  creation  or  by  election.  Co.  Litt.  144. 
That,  though  personal  estate,  it  is  still  descendible  to  the  heir,  and  that  it 
is  a  kind  of  personalty  which  does  not  go  to  the  executor  as  assets,  is 
clearly  settled  from  the  earliest  cases.  Doct.  £c  Stud.  90.  2  Vez.  179.  1 
Bro.  C.  C.  325. 

This  right  of  election,  according  to  the  old  cases,  is  important  in  its  ex- 
ercise, as  it  may  sometimes  be  more  advantageous  to  elect  to  make  the 
grantor  liable,  and  at  others  less  so.  Thus,  where  an  annuity  or  rent-charge 
is  granted  out  of  lands  without  mention  that  the  heirs  of  the  grantor  as  well 
as  himself  are  bound,  if  the  grantee  elects  to  charge  the  person,  the  heirs 
cannot  be  charged;  whereas,  if  he  elects  to  charge  the  land,  it  will  bind  as 
long  as  by  the  grant  the  annuity  was  granted  for,  and  the  grantee  and  those 
claiming  under  him  may  distrain  for  it  in  infirtitum.  On  the  other  hand,  if 
it  be  granted  out  of  land  in  which  the  grantor  has  but  a  limited  estate,  (as 
for  years,)  upon  the  expiration  of  the  term  it  is  gone,  so  that  in  such  case 
it  may  be  better  to  charge  the  person.  See  Bac.  Annuity.  If,  however, 
in  the  first  case,  the  grantor  dies  before  election,  the  remedy  by  distress  re- 
mains ;  for  as  the  grantee  had  not  determined  his  election,  he  shall  not  be 
injured  by  the  act  of  God,  but  shall  have  the  alternative  remedy.  Dver,  344 
b.     Hob.  58. 

Where  the  grantee  took  bonds  and  bills  of  exchange  for  the  amount  of 
the  arrears  of  an  annuity,  it  was  contended  that,  being  of  no  greater  dignity 
than  the  annuity,  they  were  no  discharge.  But  in  the  case  of  Thornton  vs. 
Spotswood,  the  court  held  that  they  were  in  that  case  to  be  considered  as  a 
discharge  in  equity,  and  that  if  the  party  had  remedy  it  was  at  law.  1 
Wash.  142.  The  remedy,  I  presume,  was  by  action  against  the  represen- 
tatives of  the  assignor. 

Lastly,  it  may  be  observed,  that  annuities  are  assignable,  (Har.  Co.  Litt. 
144  b.  n.  1,)  and  that  conditional  fees  might  at  common  law  be  granted  in 
them,  though  they  could  not  be  entailed.  Nor  do  they  seem  to  be  within 
the  words  or  operation  of  the  statute  abolishing  entails  and  discharging  es- 
tates tail  of  the  condition  restraining  alienation  before  issue ;  since  that 
statute  only  embraces  such  estates  as  would  have  been  estates  tail  as  the  law 
"  aforetime  was."     See  1  R.  C.  ch.  99,  §  22. 
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CHAPTER  HI. 
OF  RENTS. 

X.  "  Rents  are  the  last  species  of  incorporeal  hereditaments.  The  word 
rent  or  render,  redilus,  signifies  a  compensation  or  return,  it  being  in  the 
nature  of  an  acknowledgment  given  for  the  possession  of  some  corporeal 
inheritance.  It  is  defined  to  be  a  certain  profit  issuing  yearly  out  of  lands 
and  tenements  corporeal.  It  must  be  a  profit ;  yet  there  is  no  occasion  for 
it  to  be,  as  it  usually  is,  a  sum  of  money  :  for  spurs,  capons,  horses,  corn, 
and  other  matters  may  be  rendered,  and  frequently  are  rendered,  by  way  of 
rent.  It  may  also  consist  in  services  or  manual  operations  ;  as,  to  plough 
so  many  acres  of  ground;  which  services,  in  the  eye  of  the  law,  are  profits. 
This  profit  must  also  be  certain,  or  that  which  may  be  reduced  to  a  certain- 
ty by  either  party.  It  must  also  issue  yearly,  though  there  is  no  occasion 
for  it  to  issue  every  successive  year;  but  it  may  be  reserved,  every  second, 
third,  or  fourth  year  ;  yet,  as  it  is  to  be  produced  out  of  the  profits  of  lands 
and  tenements,  as  a  recompense  for  being  permitted  to  hold  or  enjoy  them, 
it  ought  to  be  reserved  yearly,  because  those  profits  do  annually  arise  and 
are  annually  renewed.  It  must  issue  out  of  the  thing  granted,  and  not  be 
part  of  the  land  or  thing  itself;  wherein  it  differs  from  an  exception  in  the 
grant,  which  is  always  of  part  of  the  thing  granted.  Lastly,  it  must,  techni- 
cally speaking,  issue  out  of  lands  and  tenements  corporeal;  that  is  from  some 
inheritance  ^'hereunto  the  owner  or  grantee  of  the  rent  may  have  recourse 
to  distrein.  Therefore  a  rent  cannot  be  reserved  out  of  an  advowson,  a  com- 
mon, an  ofiice,  a  franchise,  or  the  like.  But  a  grant  of  such  annuity  or 
sunii  may  operate  as  a  personal  contract,  and  oblige  the  grantor  to  pay  the 
money  reserved,  or  subject  him  to  an  action  of  debt:  though  it  doth  not  af- 
fect the  inheritance,  and  is  no  legal  rent  in  contemplation  of  law,  of  which, 
however,  more  hereafter. 

"  There  are  at  common  law  three  manner  of  rents  :  rent-service,  rent- 
charge,  and  rent-seek.  Rent-service  is  so  called  because  it  hath  some  cor- 
poreal service  incident  to  it.  as  at  the  least  fealty  or  his  feodal  oath  of  fidel- 
ity. For,  if  a  tenant  held  his  land  by  fealty,  and  ten  shillings  rent;  or  by 
the  service  of  ploughing  the  lord's  land,  and  five  shillings  rent ;  these  pecu- 
niary rents,  being  connected  with  personal  services,  were  therefore  called 
rent-service.  And  for  these,  in  case  they  be  behind,  or  arrere,  at  the  day 
appointed,  the  lord  might  distrein  of  common  right,  without  reserving  any 
special  power  of  distress  ;  provided  he  hath  in  himself  the  reversion,  or  fu- 
ture estate  of  the  lands  and  tenements,  after  the  lease  or  particular  estate 
of  the  lessee  or  grantee  is  expired.  A  rent-charge  is  where  the  owner  of 
the  rent  hath  no  future  interest  or  reversion  expectant  in  the  land  :  as 
where  a  man  by  deed  maketh  over  to  others  his  tvhole  estate  in  fee-simple, 
with  a  certain  rent  payable  thereout,  and  adds  to  the  deed  a  covenant  or 
clause  of  distress,  that  if  the  rent  be  arrere,  or  behind,  it  shall  be  lawful  to 
distrein  for  the  same.  In  this  case  the  land  is  liable  to  the  distress,  not  of 
common  right,  but  by  virtue  of  the  clause  in  the  deed  ;  and  therefore  it  is 
called  a  rcnt-cAarg-e,  because  in  this  manner  the  land  is  charged  with  a 
distress  for  the  payment  of  it.  Rent-seek,  reditus  siccus,  or  barren  rent,  is 
in  effect  nothing  more  than  a  rent  reserved  by  deed,  but  without  any  clause 
of  distress."  Rents  of  assize,  quit  rents,  rack  rents,  and  fee  farm  rents,  of 
which  mention  is  made  by  Mr.  Blackstone,  do  not  seem  to  require  our  par- 
ticular attention.  The  two  former,  being  connected  with  copy-holds,  are 
unknown  to  our  law. 

With  us,  the  most  usual  species  of  rent  is  rent-service,  which  is  particu- 
larly distinguished  from  others  in  one  important  feature.  It  has  a  right  of 
distress  ahvay?  incident  to  it.     An  attention  to  this  peculiarity,  and  to  the 
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feudal  principle  upon  which  it  is  founded,  will  satisfy  us  that  our  author  is 
correct  in  the  opinion  which  he  expresses  in  this  chapter,  that  rent-seek  ex- 
isted at  common  law,  and  not  merely  by  force  of  the  statute  quia  emptores 
terrarum,  as  a  former  editor  has  suggested  in  his  notes.  As  a  proper  under- 
standing of  this  subject  will  conduce  to  the  clearer  comprehension  of  some 
important  doctrines,  I  must  be  permitted  to  discourse  somewhat  at  large  up- 
on it  here. 

Rent-service  is  so  called,  we  are  told,  because  it  hath  some  corporal  ser- 
vice incident  to  it,  as  fealty  at  the  least.  For  this  fealty  or  oath  of  fidelity 
was  not  only  incident  to  every  reversion,  where  the  owner  of  the  fee-simple 
granted  his  lands  to  another  for  a  small  portion  of  time,  such  as  tor  life,  or 
for  years,  retaining  to  himself  the  residue  of  the  estate  or  interest  in  the 
lands  when  that  estate  should  be  determined,  but  it  also  was  due  from  the 
feoffee  of  lands  to  the  feoffor,  although  the  operation  of  the  feoffment  was 
to  pass  out  of  the  feoffor,  all  interest  in  the  estate  whatsoever;  and  this  was 
according  to  the  feudal  constitutions,  which  in  their  original  permitted  un- 
limited subinfeudations.  Co.  Litt.  143.  Thus  in  all  cases,  upon  the  prin- 
ciples of  the  common  law,  the  service  of  fealty  was  incidental  to  every  re- 
version inseparably ;  and  was  due  even  from  the  purchaser  of  the  fee  to 
the  person  from  whom  he  purchased.  The  seller  was  his  lord,  and  he  was 
the  feudatory  ;  for  he  wasfeoffatus,  "  enfeoffed,"  and  for  this  cause  owed  al- 
legiance and  fidelity  to  his  lord,  according  to  the  notions  and  doctrines  of 
feudal  tenures,  as  a  return  for  the  land  which  he  received  from  his  superi- 
or. In  process  of  time,  however,  the  holders  of  land  did  not  rest  satisfi- 
ed with  the  simple  service  of  fealty,  but  burdened  their  tenant  with  some 
more  substantial  return,  called  redditus  or  rent,  consisting  of  money,  goods, 
actual  service,  &c.,  as  the  commentator  informs  us.  Here,  then,  was  an 
union  of  rent  with  the  service  of  fealty  at  the  least,  which  gave  the  denomina- 
tion to  this  species  of  rent;  and  it  was  from  this  union,  also,  that  the  right 
of  distress  was  derived.  For  it  was  a  principle  with  the  hardy  baron,  whose 
claims  were  always  asserted  without  much  scruple  as  to  the  mode,  that  the 
feudatory  who  failed  in  the  performance  of  his/ewrfaZ  services  should  be  al- 
ways subject  to  have  them  enforced  by  seisure  and  distress  on  the  part  of 
lords.  And  hence  it  was  a  conceded  point,  that  seisure  and  distress  were 
given  only  for  non-performance  of  feudal  service.  See  Co.  Litt.  150  b.  151 
b.  Bac.  Rents,  A.  1.  Where,  indeed,  rent  was  connected  with  the  ser- 
vice, the  discharge  of  both  was  enforced;  but  it  was  from  this  connection 
alone  that  a  power  of  distress  was  inseparably  incident  to  rent-service  by 
common  law,  whether  the  parties  provided  for  its  exercise  or  not,  in  the 
contract  between  them. 

Such  was  the  state  of  things  when  the  statute  quia  emptores  terrarum  pass- 
ed. Every  purchaser  of  land  became  undertenant  to  his  vendor,  who  was 
himself  tenant  to  some  one  else ;  and  every  vendor  was  7nesne  lord  to  his 
tenant,  that  is  to  say,  was  middle  lord  between  his  own  tenant  and  his  own 
superior  lord.  The  evils  of  this  subinfeudation  manifesting  itself  in  various 
ways,  the  statute  above  mentioned  was  passed,  directing  that  upon  all  sales 
and  feoffments  of  lands,  the  feoffee  should  hold  the  same  not  of  his  imme- 
diate feoffor,  but  of  the  chief  lord  of  the  fee  of  whom  the  feoffor  himself  held 
it.  Thus  the  service  of  fealty  no  longer  resulted  to  the  seller  or  feoffor,  for 
it  was  a  service  due  only  to  the  lord.  The  seller  no  longer  became  by  the 
sale  the  lord  of  the  vendee,  and  had  neither  the  right  of  seisure  and  distress, 
or  the  power  of  making  it :  for  as  to  the  right,  it  was  annihilated  when  the 
service  was  abolished  to  which  it  was  incident;  and  as  to  the  power,  the 
undertenant  owing  service  to  the  chief  lord,  was  certain  of  his  protection, 
had  such  claim  been  asserted  against  the  principles  of  law  and  the  feudal 
constitutions.     If  the  seller,  therefore,  reserved  a  rent,  he  no  longer  had  a 
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right  to  enforce  payment  by  the  summary  and  private  redress  of  seisure  and 
distress,  unless  he  secured  that  right  by  contract  with  his  vendee.  When 
he  took  this  precaution,  his  rent  was  called  a  rent-charge  ;  when  he  did 
not,  it  came  under  the  denomination  of  rent-seek,  or  barren  rent. 

It  is  in  this  sense  it  may  bo  truly  said  that  rents-seek  were  created  by  the 
statute.  Many  were  so  created.  But  we  must  not  therefore  suppose  that 
rents-charge  and  rents-seek  did  not  exist  at  common  law.  Most  probably, 
from  the  state  of  the  times  when  the  lands  afforded  the  most  ready  means 
of  raising  the  funds  which  lordly  extravagance  might  require,  or  enterprize 
demand,  landholders  frequently  retained  their  estates,  and  granted  rents  out 
of  them  to  others,  in  consideration  of  some  equivalent  but  present  benefit. 
Where  this  was  done,  and  the  precaution  of  the  grantee  of  the  rent  insert- 
ed a  clause  of  distress  in  the  deed,  it  was  called  a  rent-charge  ;  where  this 
clause  was  omitted,  it  was  called  a  rent-seek ;  for  there  was  of  course  no 
service  annexed  as  there  was  no  grant  of  a  fee  or  feodum  by  the  grantee, 
in  return  for  which  the  rent  was  given  ;  and  if  there  was  no  service,  we  have 
seen  there  was  no  right  of  seisure  and  distress.  Hence,  too,  we  see  the 
meaning  of  the  maxim,  that  no  rent  service  could  ever  be  reserved  by  any 
conveyance  which  did  not  pass  an  estate.  Co.  Litt.  114,  193.  These  ex- 
positions of  the  distinctions  between  the  different  kinds  of  rent  are  believed 
to  be  clearly  supported  by  the  authority  of  the  most  ancient  and  approved 
authors.  Litt.  §  215,  218.  7  Co.  24,  51.  Cro.  Eliz.  656.  Plow.  134.  2 
Inst.  565. 

But  although  the  statute  quia  emptores  terrarum  forbade  subinfeudations, 
yet  as  its  phraseology  applied  only  to  feoffments,  (which  were  entire  dispo- 
sitions of  the  whole  estate  and  right  in  the  land,  or  of  what  we  now  call 
the  fee-simple,)  it  followed,  that  in  all  cases  where  the  owner  of  the  land 
did  not  part  with  the  whole  estate  or  fee,  but  only  granted  it  for  life  or  years, 
so  as  to  have  in  himself  a  reversion  of  right  to  enjoy  it  again  after  the  life 
was  at  an  end  or  the  years  had  expired,  the  principles  of  the  common  law 
were  not  changed,  as  the  statute  did  not  apply  to  the  case.  Hence  in  all 
such  cases,  wherever  there  was  a  reversion,  there  was  a  distress  necessarily 
incident  to  it,  for  to  every  reversion  fealty  was  incident,  and  the  right  of 
distress  followed  of  course.  Litt.  §  214.  Co.  Litt.  143.  But  wherever 
there  was  no  reversion  left  in  the  person  entitled  to  the  rent,  or  wherever,  by 
grant,  the  rent  was  severed  from  the  reversion,  the  right  of  distress  was 
gone,  and  the  claimant  of  the  rent  was  driven  to  other  remedies.  Thus,  if 
a  man  holding  a  lease  for  one  hundred  years,  should  have  assigned  away 
his  whole  term,  reserving  a  rent  to  himself,  he  would  have  no  right  of  dis- 
tress, because  there  would  be  no  reversion.  2  Wils.  375.  He  might  in 
such  case,  perhaps,  have  reserved  a  right  of  distress,  but  without  such  re- 
servation he  could  not  have  had  that  remedy,  but  must  have  sued  upon  his 
contract  according  to  its  nature.  Wils.  ubi.  supra.  And  so  it  seems  to 
have  been  if  he  had  assigned  away  the  whole  term,  in  part  of  the  demised 
premises  only,  as  has  been  said  in  a  modern  authority,  though  I  cannot  per- 
ceive the  consistency  of  this  opinion  with  the  acknowledged  and  well  es- 
tablished doctrines  of  apportionment  which  will  presently  be  the  subject  of 
our  attention.  16  John.  159.  In  the  other  case  above  mentioned,  indeed, 
there  was  no  question  ;  for  if  a  man  having  granted  to  another  a  lease  for 
life  or  years,  reserving  rent,  grant  over  the  rent  to  another,  saving  the  rever- 
sion to  himself,  the  grantee  hath  only  a  rent-seek,  and  no  right  of  distress  ; 
though  if  the  grant  had  been  of  the  reversion  only  for  lifie,  the  right  of  dis- 
tress would  have  passed  as  incident  to  that  reversion.  Litt.  §  228.  Co. 
Litt.  151  b.  And  upon  the  same  principle,  if  a  tenant  for  one  hundred 
years  does  not  assign  away  his  whole  term,  but  leaves  in  himself  a  rever- 
sionary interest,  the  right  of  distress  for  such  rent  as  may  have  been  reserv- 
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ed  by  him  from  his  undertenant,  would  be  preserved,  I  presume,  though  I 
am  unable  to  refer  the  reader  to  any  direct  authority  upon  that  identical 
case.  That  in  such  case  the  executor  shall  have  the  rent  is  clear.  Vent. 
162.     Bac.  Rents,  H.     2Saun.  367.     2  Lev.  13.     Ray.  213. 

Before  I  pass  on  to  the  consideration  of  this  subject  as  it  respects  the 
state  of  the  law  of  it  in  Virginia,  it  is  material  to  remark,  that  although' 
there  could  be  no  distress  v\^hcn  there  was  no  fealty,  yet  cases  have  occur- 
red in  which  the  right  of  distress  was  saved  to  the  party,  though  the  lealty 
Was  extinct.  As  where  there  was  lord,  mesne,  and  tenant,  and  the  rent  of 
the  tenant  to  the  mesne  was  5s.  and  from  the  mesne  to  the  lord  only  Is. 
and  the  lord  purchased  the  tenancy ;  here  the  tenancy  to  the  mesile  be- 
came extinct,  considering  it  as  rt  feudal  tenure  ;  for  the  lord  could  not  owe 
Service  to  the  mesne,  who  by  superior  obligation  owed  service  to  him.  The 
mesne,  therefore,  by  the  extinction  of  the  fealty,  ^ould  have  lost  his  pow- 
er of  distress  for  his  4s.  being  the  excess  of  what  was  due  for  his  land  to 
him  over  and  above  what  he  owed  for  it  to  his  landlord  or  chief  lord  ;  but 
the  law  preserved  to  him  his  distress,  that  he  might  not  be  prejudiced  by 
acts  between  the  lord  and  tenant,  to  which  the  mesne  is  not  a  party.  Litt. 
231,232.     Co.  Litt.  153  a. 

The  abolitioh  of  subinfeudation,  as  vVe  have  seen,  operated  in  England 
the  annihilation  of  rent-service  where  it  grew  out  of  alienations  in  fee.  Let 
us  turn  next  to  Virginia,  and  see  what  was  the  ante-revolutionary  state  of 
our  laws  on  the  subject,  and  what  the  effect  of  the  act  of  1779,  which 
abolished  tenures  in  Virginia,  in  its  operation  upon  the  right  of  distress. 
The  statute  qui  cinptores,  though  dispensed  with  by  the  crown  as  to  Lord 
Fairfax's  territory,  seems  never  to  have  been  dispensed  with  in  the  grants  of 
the  crown  to  the  fiTst  settlers,  or  by  any  other  acts.  But  that  statute  was 
in  fact  probably  not  as  applicable  to  our  situation  as  the  statute  de  preroga- 
tiva  regis,  (see  post  91,)  since  by  the  original  charter  of  Virginia,  all  grants 
of  land  were  made  to  be  held  of  the  king,  as  of  his  manor  of  East  Green- 
wich. However  this  may  be,  the  one  or  other,  or  both  of  these  statutes, 
had  annihilated  subinfeudations ;  and  our  ancestors,  in  migrating  hither, 
brought  with  them  no  idea  of  fealty  due  from  a  vendee  to  a  vendor,  every 
notion  of  the  sort  having  been  buried  under  the  rubbish  of  several  centuries 
anterior  to  their  departure  for  this  free  western  continent ;  a  continent  which 
had  never  been  degraded  by  feudalism,  and  which  was  rrot  destined  ever  to 
revive  its  tyrannical  and  slavish  constitutions. 

But  in  the  year  1789,  an  act  passed  (ch.  17)  repealing  all  British  statutes 
not  specially  adopted  in  oirr  code  of  laws.  Did  this  repeal  of  the  statute 
quia  emptores,  whose  principles  had  been  for  centuries  interwoven  with 
British  common  law,  and  were  brought  here  as  part  of  it,  revive  the  obso- 
lete and  forgotten  doctrines  of  the  common  law  anterior  to  the  passage  of 
that  act  ?  Cojild  it  have  revived  the  notion  of  sabinfudations  upon  grants  or 
sales  of  land,  and  have  implied  that  the  grantee  should  hold  of  the  grantor 
according  to  the  rigid  principles  of  the  feudal  constitutions?  By  no  means  ; 
the  nature  of  our  institutions,  the  genera?  principles  of  our  government, 
the  spirit  if  not  the  language  of  the  act  of  1776,  (ch.  13,)  all  forbid  the 
suppo-sition,  even  if  the  general  repeal  of  British  statutes  passed  ante- 
rior to  the  reign  of  James  I.  could  have  had  the  effect  in  any  case  of  reviv- 
ing the  common  law  doctrines  which  had  been  repealed  or  modified  by 
them.  Moreover,  before  the  revolution,  tlic  statute  quia  emptores  was  cer- 
tainly in  force,  except  in  the  Northren  Neck,  and  it  was  perhaps  also  irr 
force  there.  Hence,  at  the  time  of  the  passage  of  the  act  of  1779,  there 
was  no  tenure  except  of  the  crowrr,  since  no  alienation  had  operated  as  ;r 
subinfeudation.  That  act,  at  one  blow,  abolished  all  tenure  of  the  crowrr, 
which  was  the  only  tenure  then  exi^itinn-.  The  repeal  of  the  British  statute'! 
3^ 
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could  not,  therefore,  I  presume,  liave  revived  subinfeudatiojis,  when  the  chic/ 
tenure  was  abolished. 

We  must  therefore  take  it,  that,  at  this  day,  there  is  no  such  thing  known 
in  Virginia,  as  service  ; — all  is  allodial  tenure.  Every  man  holds  his  lands 
subject  only  to  the  laws,  and  free  from  every  burden  save  those  imposed  by 
his  own  contract,  and  by  the  necessities  of  the  commonwealth.  Arc  we 
then  to  infer  that,  because  all  service  is  extinct,  there  is  now  no  right  of  dis- 
tress incident  to  the  reversion  ?  I  apprehend  not.  When  our  ancestors 
migrated  here,  they  brought  with  them  the  existing  laws  by  which  they  had 
been  governed,  and  to  which  they  had  been  accustomed.  This  was  the  na- 
tural course  of  things.  Like  the  Athenians,  they  puttheir  little  common- 
wealth on  board  of  their  ships,  and  wliile  they  quitted  the  land  which  gave 
them  birth,  they  brought  off  therr  institutions  as  their  palladium.  But  what  did 
they  bring  ?  Did  they  bring  the  form  or  the  substance  ; — the  mouldering 
and  decayed  seed,  or  the  plant  which  sprung  from  it; — the  technical  notions 
out  of  which  the  indispensable  remedies  of  the  law  had  grown,  or  the  re- 
medies themselves?  In  short,  because  they  could  nothring  fealty  across  the 
ocean,  and  rear  that  hateful  exotic  in  this  ungenial  soil,  are  we  as  jurists  to 
say,  they  left  behind  them  the  principle,  which  had  sprung  from  fealty  to  be 
sure,  but  whose  parentage  was  only  known  to  the  initiated: — I  mean  the 
principle  that  by  English  law  the  right  of  distress  was  always  incident  to  the 
reversion,  though  fealty  was  no  more  ?  I  cannot  think  so,  and  I  feel  much 
confidence  in  saying,  that  such  would  not  be  the  decision  of  our  courts  in 
these  enlightened  days.  I  have  therefore  no  hesitation  in  giving  it  as  the 
result  of  my  best  reflections,  that  the  law  of  the  subject  which  our  ancestors 
brought  with  them  was,  "that  where  the  rent  was  united  with  the  reversion, 
there  was  a  remedy  of  distress  of  common  right;"  but  where  the  person 
entitled  to  the  rent  had  no  reversion  in  him,  the  rent  was  a  rent-seek,  unless 
a  right  of  distress  was  secured  by  contract  between  the  parties,  which  would 
convert  it  into  a  rent-charge. 

It  is  upon  this  ground  that  I  have  always  been  of  opinion  that  a  former 
editor  was  incorrect  in  the  suggestion  that  distress  was  incident  to  all  rents 
in  Virginia,  as  of  common  right.  Upon  the  principles  I  have  here  contend- 
ed for,  wherever  a  man  parts  with  the  whole  fee,  reserving  a  rent  without  a 
clause  of  distress,  the  rent  is  a  rent-seek  ;  and  hence  the  ground-rents  in 
our  small  towns  in  this  Valley,  reserved  upon  the  grant  of  a  fee  without  a 
clause  of  distress,  are  of  that  description.  There  are  many  of  this  kind  ; 
and  in  the  sequel  we  shall  see  that  the  only  remedy  for  them  is  perhaps  to 
be  found  within  the  precincts  of  the  courts  of  equity,  as  the  deeds  are  ge- 
nerally deeds  poll,  whicli  do  not  admit  of  an  action  of  covenant  against  the 
grantee. 

2.  Rent-charge. — We  come  next  to  consider  that  species  of  rent  which 
is  denominated  a  rent-charge.  It  may  be  said  to  comprehend  generally  all 
rents  which  would  be  rent-seek,  but  that  a  clause  of  distress  for  the  rent  is 
reserved  by  the  deed.  Litt.  §  -218.  For  where  a  man  holding  lands,  grants 
out  of  them  by  deed  poll,  or  indenture,  a  yearly  rent  to  another  without  a 
clause  of  distress,  it  is,  as  we  have  seen,  a  rent-seek ;  if  such  a  clause  be 
inserted,  it  is  a  rent-charge.  So  if  a  man  holding  lands  convey  away  the 
whole  in  fee,  reserving  rent,  but  without  a  clause  of  distress,  the  rent  is  a 
rent-seek  ;  if  there  be  such  a  clause  it  is  a  rent-charge.     Litt.    §  215,  217. 

There  are,  however,  other  rent-charges  created  by  operation  of  law, 
which  are  sometimes  called  rents  distrainable  of  common  right.  Forex- 
am]>le,  where  lands  descend  to  parceners,  and  partition  is  made  between 
them  ;  and  for  the  purpose  of  equalizing  their  respective  portions,  the  share 
of  one  is  charged  with  a  rent  to  be  paid  to  another.  This  is  called  in  the 
quHiiil  law  language,  ?i  rent  for  owelty  of  partition  ;  and  to  (his  rent  the  re- 
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medy  of  distress  is  incident  of  common  right,  whether  it  be  reserved  by 
deed  or  not.  Litt.  §  251,  252.  So  too  if  in  the  endowment  of  a  widow,  in 
order  to  make  up  her  dower  a  full  third  of  the  estate  whereof  she  is  dowa- 
ble,  there  be  granted  to  her  by  the  heir  a  rent  issuing  out  of  the  other  lands, 
or  if  such  rent  be  charged  in  any  manner  upon  them,  the  remedy  of  distress 
is  incident  of  common  right,  whether  such  remedy  be  expressly  reserved  or 
not ;  Co.  Litt.  169  ;  for  as  the  taw  gives  her  the  rent,  it  gives  her  also  the 
remedy  for  it ;  since  the  grantor  or  person  charged  with  the  rent,  might  not 
himself  choose  to  give  the  remedy  by  distress  ;  and  it  is  a  general  maxim  of 
the  law,  that  where  there  is  a  right  there  is  a  remedy.  Quando  lex  aliquid, 
alicui  concedit,  concedere  videtur  et  id  sine  quo  res  ipsa  esse  nonpotest."  Co. 
Litt.  153. 

We  have  already  seen  that  annuites  and  rent-charges  have  some  points 
of  resemblance, — that  the  party  entitled  may  sometimes  elect  whether  to 
charge  the  person  or  the  land,  and  that  when  that  election  is  once  deter- 
mined, he  cannot  revoke  it.  It  is,  however,  here  material  to  observe,  that 
there  are  some  cases  in  which  a  party  cannot  elect  to  make  a  rent-charge 
an  annuity,  while  there  are  others  in  which  the  arwiuity  cannot  be  made  a 
rent-charge.  Thus  in  the  case  of  a  rent  for  owelty  of  partition,  or  for 
equalization  of  a  widow's  dower,  the  grantee  of  the  rent  can  never  by  writ 
of  annuity  elect  to  make  the  charge  persoiial,  "because  it  is  of  the  nature 
of  the  land  descended."  Co.  Litt.  144  b.  On  the  other  hand,  if  a  rent  be 
reserved  out  of  an  incorporeal  hereditament,  it  is  not,  nor  can  it  ever  be, 
made  in  strictness  a  rent,  since  there  is  no  inheritance  to  which  the  grantee 
can  resort  to  distrain  :  see  post  41  :  Co.  Litt.  47  a.  142  a :  in  other  words, 
for  want  of  a  real  estate  to  resort  to,  the  remedy  is  only  personal ;  of  course 
it  partakes  of  the  character  of  an  annuity,  though  it  is  to  some  purposes 
considered  and  treated  as  a  rent.  See  3  Saun.  303,  304,  n.  12.  This  per- 
sonal character  it  can  never  lose. 

3.  Rent-seek. — We  have  sufficiently  adverted  to  the  nature  of  rent-seek 
in  our  remarks  upon  rents-service  and  rents-charge  :  and  what  remains  in- 
teresting in  relation  to  it,  refers  itself  to  the  remedy  for  the  recwery.  See 
Book  2. 

4.  Out  of  what  to  be  reserved. — It  next  becomes  us  to  enquire  out  of  what 
these  various  rents  may  issue.  And  here  we  are  told  by  the  commentator 
that  they  must  issue  out  of  lands  and  tenements  corporeal,  to  which  re- 
course may  be  had  for  a  distress.  But  this  general  proposition  does  not 
meet  the  varied  enquiries  which  suggest  themselves  to  the  mind  on  the  sub- 
ject, and  which  are  answered  by  the  adjudicated  cases  in  the  English  books. 
Thus,  although  a  reversion  is  not,  it  is  true,  an  incorporeal  hereditament, 
yet  where  there  is  no  rent  reserved  so  that  it  is  what  is  called  a  dry  rever- 
sion, it  may  seem  to  approach  very  nearly  to  its  character  during  the  coji- 
tinuance  of  the  particular  estate.  But  yet  the  owner  of  a  dry  reversion  may 
grant  it  to  another,  reserving  rent  to  himself,  although  it  maybe  many  'years 
before  the  estate  may  come  into  the  grantee's  possession.*  And  so  too  of 
a  remainder.  Co.  Litt.  47  a.  n.  6.  It  is  true  there  will  not  in  either  case 
be  a  remedy  during  the  continuance  of  the  particular  estate,  hut  after  its 
determination  a  distress  may  be  made  for  all  the  arrears.  So  a  tenant  for 
years  may  lease,  reserving  rent  to  himself,  although  a  tenancy  for  years 
was  originally  considered  as  little  more  than  a  mere  contract.  But  a 
man  possessed  of  a  lease  for  years  cannot  grant  a  rent-charge  for  life  out 
of  it,  because  the  estate  may  expire  before  the  life,  and  so  the  fund  is  not 
commensurate  to    the  charge  :  yet  if  he  was  also  possessed   of  freehold 

*In  a  subsequent  part  of  this  note  see  the  difference  between  granting  a  newly  created  rent  in  fu- 
turo  and  the  grant  of  an  existing  freehold  rent,  which  eannot  at  common  law  commence  in  fuluro, 
though  by  statute  it  now  may. 
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lands,  and  granted  out  of  both  freehold  and  leasehold,  a  rent-charge  for  life 
:.vith  power  of  distress,  if  the  rent  be  in  arrear,  the  grantee  may  distrain  in 
both,  becanse  a  man  may  obbge  his  cliattels  to  the  discharge  of  his  rent. 
7  Co.  23,  24.  Co.  Litt.  147  b.  Cro.  Kb/.  (507,  G22.  But  yet,  as  the  rent 
is  freehold,  it  is  said  it  shall  issue  out  of  the  inheritance  only,  and  the  gran- 
tec  must  avow  accordingly  ;  for  the  leasehold  is  incommensurate  to  the 
charge.     Ibid. 

And  aUhoqgh  Mr.  Biackstone  justly  observes,  that  a  rent  cannot  issue  out 
of  an  incorporeal  inheritance,  yet  a  man  may  grant  thereout  a  rent  in  such 
a  manner  as  to  bind  himself  by  way  of  contract,  so  that  the  grantee  may 
have  an  action  of  debt  for  it,  though  ha  connot  distrain.  Co.  Litt.  47  a. 
It  is  not  in  all  things,  indeed,  in  contemplation  of  law,  a  rent,  for  there  is 
no  power  of  distress,  and  therefore  it  partakes  more  of  the  character  of  an 
annuity.  But  in  some  respects  it  seems  to  be  so  considered,  and  particularly 
since  the  time  of  Lord  Coke.  Indeed,  even  in  his  day,  it  was  admitted  that 
such  reservation  must  be  made  by  deed  for  years  only,  for  if  it  be  for  life, 
an  action  of  debt  would  not  liq  for  it,  as  that  action  docs  not  lie  on  free- 
hold leases.  Co.  Litt.  47  a.  n.  4.  This  shews  that  the  reservation  was  then 
considered  as  partaking  of  the  character  of  ren^  or  a  real  interest.  In  Jew- 
el's case,  indeed,  (5  Cq.  3,)  it  was  said  that  such  rent  was  not  incident  to 
the  reversion,  nor  would  go  along  with  it ;  but  in  Windsor  vs.  Gover,  and 
jn  other  cases  where  a  rent  has  been  reserved  out  of  tythes,  (Cro.  Jac.  111. 
1  Lord  Ray.  77.  3  VVils.  25,)  the  courts  seem  to  have  inclined  to  support 
such  a  lease  with  aZ/</te  properties  incident  to  a  lease  of  corporeal  heredita- 
ments, except  distress  ;  2  Saun.  3Q4,  n,  12;  so  that  the  rent  is  considered 
as  going  along  with  the  reversion,  and  the  assignee  of  the  tythes  is  liable  to 
the  grantee  in  an  action  of  debt  for  it.  However  this  may  be,  there  seems 
to  be  no  doubt  where  a  rent  is  reserved  out  of  corporeal  and  incorporeal  in- 
heritances together  ;  for  in  that  case  the  reservation  is  good  as  a  reservation 
of  rent,  and  the  party  may  distrain  ;  as  where  a  barn  with  a  portion  of  tythes 
ivas  leaded  reserving  rent,  it  was  said  to  be  reserved  as  well  in  respect  of  the 
tythes  as  of  the  barn,  and  the  tythes  being  evicted,  the  rent  was  apportion- 
ed, since  the  tythes  formed  part  of  the  profits  out  of  which  the  lessee  was 
to  make  his  rent.  And  in  such  a  case  it  is  said,  that  though  (on, account  of 
the  incorporeal  nature  of  tythes  which  do  not  admit  of  distress)  the  rent  is 
only  issuing  out  of  the  barn  in  point  of  remedy,  yet  it  issues  out  of  both  in 
point  of  render.     Cro.  Jac.  453.     Saun.  304. 

There  are  many  other  curious  cases  upon  this  part  of  our  subject  to  be 
found  in  the  books  ;  and  the  late  case  of  Newton  vs.  Wilson,  (3  H-  &.  M. 
470,)  decided  in  our  own  courts,  in  which  this  ancient  learning  was  pro- 
foundly investigated,  sufficiently  evinces  the  importance  of  the  student's  go- 
ing deeper  than  the  surface  in  the  cultivation  of  this  part  of  his  profession. 

Thus  we  have  just  seen  that  a  rent  may  be  reserved  on  the  grant  of  a  re- 
version, and  it  is  good  ;  though  the  landlord  cannot  distrain  till  the  deter- 
mination of  the  particular  estate.  So  a  lease  for  years  may  be  made  to 
commence  in  futuro,  and  yet  a  rent  be  reserved  immediately,  for  this  is  a 
good  contract  on  which  to  ground  an  action  of  debt,  and  the  lessor  may 
likewise  have  his  remedy  by  distress  for  the  arrears  when  the  lessee  comes 
into  possession.  Bac.  Rents,  B.  A  lease  too  may  be  made  of  the  vesture 
or  herbage  of  land,  reserving  rent,  and  it  is  good, — for  the  landlord  may 
come  upon  the  land  to  distrain  the  leasee's  beasts  feeding  thereon.  Co. 
Litt.  47. 

From  what  has  been  already  said,  it  is  obvious  that  rent  can  never  issue 
out  of  mere /)e/"so;ta/ property.  But  the  enquiry  at  once  suggests  itself,  how 
it  would  br  if  lands  or  other  corporeal  hereditament;?  were  leased  together 
'^I'iUi  'fork  thpicupoii,  and  a  rent  be  reserved?     The   answer  is  afli'orded  by 
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the  adjudicated  cases.  For  as  a  rent  may  be  reserved  upon  freehold  and 
leasehold  together,  even  tor  life,  altliough  llie  reservation  is  too  large  for  the 
estate  of  leasehold  ;  7  Co.  23,  21.  Co.  Litt.  147  b. ;  so  too  it  may  be  re- 
served upon  a  lease  of  lands  witli  stock  thereon,  or  implements  of  husband- 
ry ;  or  on  the  lease  of  a  house  with  ready  furnished  apartments,  or  in  Vir- 
ginia on  lands  and  slaves  conjointly.  3  H.  Sc.M.  470.  3  Mnn.  277.  As 
where  a  man  leased  land  for  years  with  a  Hock  of  sheep  which  died  ;  1 
Dyer,  5G  a. :  though  there  was  much  dispute  as  to  the  right  of  abatement 
an  that  account,  yet  there  was  no  question  as  to  the  reservation  being 
good.  And  iu  a  late  work  it  is  stated  to  have  been  recently  determined 
jthat  a  distress  will  lie  for  rent  reserved  upon  a  lease  of  land  with  stock  upon 
it,  or  for  a  ready  furnished  house  or  lodgings ;  but  the  author  says,  that  in 
contemplation  of  the  law,  the  whole  rent  issues  out  of  the  land.  Bradley 
on  Distresses,  26,  102,  cited  3  H.  &.  M.  470.  And  this  seems  perfectly 
consonant  with  the  doctrine  in  the  tythe  case  cited  before,  (Saun.  304,) 
where  it  is  stated  that  though  the  rent  issues  ,out  of  both  in  point  of  render, 
it  issues  out  of  the  land  only  in  point  of  remedy.  And  as  in  that  case  the 
^oss  of  the  tythes  abated  the  rent,  so  in  tiiis,  I  sliould  presume,  the  loss  of  the 
personalty  by  eviction  would  produce  a  like  consequence.  Of  this,  how- 
ever, hereafter. 

The  late  case  of  Newton  vs.  Wilson,  (3  H.  &  M.  470*,)  in  which  these 
doctrines  were  revised,  has  settled  the  point  that  a  rent  reserved  upon  the 
lease  of  land  with  slaves,  is  good  ;  and  as  the  judges  also  atTu-med  the  les- 
see's right  to  an  abatement  where  the  services  of  the  slave  are  lost  by  bet- 
ter title,  they  seem  to  have  adopted  the  principle  already  more  than  once 
stated,  that  the  rent  in  such  cases  comes  out  of  both  the  real  and  personal 
subject  in  point  of  render,  though  out  of  the  real  alone  in  point  of  remedy. 

5.  Words  of  reservation. — As  to  the  terms  in  which  a  rent  should  be  re- 
served, it  may  be  said  generally,  that  any  words  implying  a  return  of  some 
profit  or  commodity  out  of  the  land,  or  of  some  personal  labor  and  service 
as  a  compensation  for  its  enjoyment,  will  suffice.  In  short  it  must  not  be 
an  exception  of  part  of  the  property,  for  that  was  in  the  landlord  before, 
and  does  not  come  within  the  idea  of  compensation  for  the  enjoyment  of 
the  other  part ;  but  it  must  be  a  reservation  of  something  not  in  the  grantor 
before,  in  lieu  of  the  use  of  the  land  ;  and  where  this  is  expressed,  it  is  not 
important  what  words  are  used.  Therefore  reddendo,  reservando,  solvendo, 
faciendo,  inveniendo,  and  such  like,  are  proper  words  by  which  a  rent  may  be 
reserved.  Co.  Litt.  47  a.  Perk.  §  625.  Plow.  142.  So  a  lease  for  life,  or 
for  so  many  years,  provided  the  tenant  pay,  is  good ;  so  a  covenant  to  pay 
so  much  per  annum,  in  consideration  of  the  lease,  is  a  good  reservation,  for 
here  it  is  plain  the  money  is  intended  as  a  retribution  for  the  land.  Plow. 
131.  Bac.  Rents,  D.  And  although  in  the  old  books  it  is  decided  that  if  a 
man  make  a  lease  of  lands  except  12s.  or  saving  12s.  rent,  this  is  no  good 
reservation,  because  it  is  said  the  words  are  only  proper  to  reserve  some- 
thing already  in  being,  (Bac.  Rents,  D,  citing  Perkins  &R0II,)  yet  the  good 
sense  of  modern  times  would  probably  reject  this  technical  construction, 
and  give  effect  to  the  real  intention  of  the  parties  by  considering  the  ex- 
ception as  a  reservation. 

Under  this  head  it  is  proper  to  advert  to  the  reservation  of  rents  out  of 
several  things  which  are  leased  by  the  same  instrument  to  the  same  lessee. 
As  where  a  lease  is  made  of  two  houses  and  a  rent  reserved.  If  it  is  in- 
tended to  give  to  the  landlord  a  right  of  re-entry  into  both,  or  a  distress  in 
both  for  failure  to  pay  any  part,  the  rent  should  be  reserved  entire  in  the  rerf- 
c'c7irf«HJ  ,•  5Co.  51.  Hob.  172;  for  if  it  be  reserved  entire ///ere,  no  subsequent 
specification  of  the  estimated  value  of  each,  can  take  away  the  right  to  re- 

*  See  also  5  Ran.  571,  accord. 
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sort  to  both,  wliich  is  given  by  tlie  legal  operation  of  the  reddendum  ;  as  a 
lease  of  two  houses  rendering  (lie  nniiual  rent  of  iE5,  payable  at  such  a  time, 
to  wit,  for  one  house  £'i,  and  Ibr  tiie  other  £2.  This  is  but  one  reservation 
of  one  entire  rent,  for  the  "viz."  does  not  alter  the  nature  of  the  reserva- 
tion, but  only  expresses  the  value  of  each  house,  and  if  there  be  a  clause  of 
re-entry  for  non-payment,  the  lessor  may  re-enter  on  both  if  the  rent  be  be- 
hind ;  and  so  ho  may  distrain  in  l)oth.  But  if  the  lease  had'been  of  two 
houses,  rendering  for  one  house  £'3,  and  for  the  other  £2,  there  are  several 
reservations  in  the  nature  of  distinct  demises,  and  requiring  distinct  avow- 
ries;  and  in  this  case  each  house  is  only  chargeable  with  its  own  rent,  and 
the  non-payment  of  the  rent  of  one,  can  be  no  cause  of  re-entry  into  the 
-other.     Dyer,  309.     5  Co.  55.     Moor,  98.     Bac.  Rents,  E. 

In  like  manner  of  the  reservation  of  rents  where  there  are  several  titles. 
For  if  tenants  in  common  join  in  a  lease,  yet  is  it  not,  in  contemplation  of 
law,  a  joint  lease.  Their  titles  are  several.  They  are  seized  per  my  and  not 
per  tout,  according  to  the  law  phrase  ;  they  hold  by  distinct  moieties  in  point 
of  title,  though  undivided  moieties  in  point  of  possession.  A  rent  reserved 
to  them,  therefore,  though  by  joint  words,  is  considered  as  a  several  reserva- 
tion, and  they  shall  be  put  to  their  several  assizes  or  distresses,  unless  the 
frent  be  of  a  thing  not  severable,  (as  of  a  horse,)  in  which  case  they  may  join. 
Litt.  §  314.  Co.  Lift.  197  a.  But  it  is  otherwise  of  joint  tenants,  who  are 
seized  jtjcr  my  et  per  tout,  for  they  are  capable  of  making  a  joint  reservation, 
•but  cannot  make  a  several  one,  for  the  reservation  always  follows  the  nature 
of  the  reversion. 

6.  Time  of  payment. — The  time  of  payment  of  the  rent  always  depends 
upon,  and  is  entirely  governed  by,  the  stipulations  of  the  parties,  for  they 
have  a  right  to  contract  according  to  their  own  pleasure  herein.  Thus  it  is 
that  a  rent  mny  he  reserved  out  of  a  dry  reversion,  and  made  payable  imme- 
diately, though  the  enjoyment  of  the  estate  may  not  take  place  for  a  long 
time  ;  and  so  also  is  it  that  a  rent  payable  immediately  may  be  reserved  up- 
on a  lease  for  years  to  commence  infuturo.  The  remedy  by  distress  indeed 
is  postponed,  and  in  the  case  of  the  reservation  on  the  grant  of  the  rever- 
'  sion,  there  may  be  no  other  remedy  till  the  grantee  of  the  reversion  gets  pos- 
session. So  in  the  case  of  the  lease  for  years,  the  remedy  by  distress  is  post- 
poned till  the  tenant  gets  possession,  but  the  reservation  is  good,  and  he  is 
liable  immediately  in  debt. 

On  the  other  hand,  the  time  of  payment  may  be  postponed  for  one  or 
more  years,  and  the  rent  may  be  reserved  every  one,  two,  three,  or  more 
years  :  or  it  may  be  shortened,  as  where  the  reservation  is  quarterly,  monthly, 
&.C.  Reservations  of  rents  payable  at  shorter  intervals  than  a  quarter  of  a 
year,  rarely  occur,  I  presume,  except  in  the  leases  of  tenements  in  a  town  ; 
as  in  th'^  cases  of  leases  of  farms,  no  substantial  benefit  can  be  presumed 
to  have  been  enioyed  by  the  tenant  in  such  a  short  time.  Indeed,  al- 
though the  i;^w  leaves  this  mutter  to  the  agreement  of  the  parties,  as  being 
matter  of  contract  merely,  yet  it  inclines  t6  construe  the  time  of  payment 
stipulated,  to  have  reference  to  the  enjoymejit.  Thus,  if  a  lease  be  mnde  re- 
serving a  rent  payable  quarterly,  without  saying  in  advance,*  the  law  con- 
stru'o  ♦^he  contract  as  meaning  that  the  fir-sl  payment  shall  be  made  at  the  end 
of  t!)3  first  quarter,  for  otherwise  the  lessee  would  be  obliged  to  pay  a  rent 
before  he  had  enjoyed  any  profit,  which  will  T\m  be  presumed  to  have  been 
intended.  But  though  payment  is  then  to  be  made,  such  a  reservation  is  con- 
strued to  imply  that  the  accruing  of  the  rent  shall  commence  with  the  com- 
mencement of  the  first  quarter,  otherwise  the  landlord  would  lose  the  use  of 
his  land  for  three  months,  without  receiving  any  rent  for  it,  which  the  law 

*  But  it  inav  l)c  reserved  navaWe  in  advance,  and  if  not  paid  accordingly,  may  be  distrained  for. 
3  Mum.  277.    " 
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will  presume  not  to  btive  been  the  intention  of  the  contracting  parties.    Bac. 
Rents,  F. 

7.  To  whom  to  bt  reserved. — We  shall  presently  see  that  where  rent  is  re- 
served in  general  terms  to  the  lessor  \<'ithout  mentioning  heirs  or  executor, 
but  sufficiently  indicating  the  intention  that  it  shall  be  paid  during  the  term, 
or  as  lono-  as  the  state  out  of  which  it  is  reserved  continues,  the  rent  shall 
go  where  the  estate  wou!i  have  gone  had  there  been  no  lease.  Before  our 
entering,  however,  ori  the  distinctions  as  to  this  subject,  we  must  advert  to 
another  well  established  principle;  that  no  rent  properly  so  ciilled  can  be 
reserved  to  any  person  but  the  feoffor  or'lessor,  donor,  or  their  heirs,  &c. 
Litt.  §  346.  Co.  Litt.  47.a.  143  b.  214  a.  n.  1.  This  principle  was  jio?  the 
result  of  any  technical  attention  to  the  chaiacter  o;  rent,  which  as  a  letvibu- 
tion  for  land  should  go  to  the  party  from  whom  the  land  moved,  but  of  the 
care  of  the  common  law  in  early  times,  when  power  often  controuled  the 
course  of  justice,  to  avoid  the  danger  of  maintenance  ;  Bac.  Rents,  G;  for 
if  such  reservation  had  been  permitted  to  have  been  made  to  third  persons,, 
some  powerful  baron  might  have  been  selected  whose  iron  hand  might  have 
extorted  more  than  was  due,  or  compelled  the  trembling  tenant  to  surrender 
the  rights  with  which  the  laws  had  invested  him. 

Yet  in  the  progress  of  society  the  principle  of  this  rule  underwent  some 
modifications,  though  the  rule  itself  was  tenaciously  adhered  to.  For  though 
the  rent  could  not  be  reserved  to  a  third  person,  it  might,  as  soon  as  reserved, 
have  been  granted  over  to  him;  and  though  this  grantee  or  assignee  could 
not  at  common  law  maintain  an  action  of  covenant,  but  was  confined  to  his 
distress  or  his  action  of  debt,  (which  in  some  cases  did  nut  lie  so  that  he  was 
without  remedy,)  yet  as  early  as  the  reign  of  Henry  VIII.  the  remedy  by  en- 
try for  non-payment  of  rent,  or  for  forfeiture,  and  the  benefit  of  an  action 
upon  all  the  covenants  of  a  lease,  were  secured  to  the  assignee.  Nay  more, 
if  A  even  at  common  law  made  a  lease,  resening  a  rent  to  B,  though  this 
would  be  no  rent  in  contemplation  of  law  ; — and  though  B  would  bo  entirely^ 
without  remedy  for  it  if  it  was  unpaid,  yet  if  the  lease  contained  a  clause  of 
re-entry  on  the  part  of  A  for  failure  of  payment,  the  tenant  was  held  bound 
to  pay  the  rent  to  B,  or  A  might  have  entered  and  put  an  end  to  his  lease ; 
Litt.  §  345 ;  for  here  it  may  be  observed  there  was  no  danger  of  the  im- 
proper exercise  of  power  byB,  since,  though  the  rent  was  to  go  to  him,  the 
power  remained  in  the  hands  of  the  lessor  :  for  the  right  of  entry  never  could 
be  reserved  to  a  third  person,  since  this  would  have  been  pregnant  with  the 
danger  of  maintenance,  against  which  the  law  so  sedulously  guarded.  Litt» 
§  347. 

There  is  another  modification  of  the  principle  above  mentioned,  which 
was  early  introduced,  and  at  this  day  would  be  unquestionable.  It  will  be 
found  in  Whitlock's  case,  (8  Co.  R.  69,)  where  rt  was  decided,  that  if  ten- 
ant for  life  with  several  limitations  over,  and  with  power  to  make  leases  re- 
serving rent,  does  make  a  lease  under  the  power,  and  reserves  the  rent  to 
himself  and  to  every  person  to  whom  the  inheritance  or  reversion  of  the 
premises  shall  appertain  during  the  term,  this  is  a  good  reservation  ;  though 
at  first  view  it  appears  that  so  much  of  the  rent  as  is  reserved  to  those  in 
remainder  is  in  conflict  with  the  rule  under  discussion.  But  the  law,  it  is 
said,  will  distribute  the  rent  to  every  one  to  whom  the  limitations  of  the  use 
are  made,  and  regards  the  rent  in  such  case  as  not  being  reserved  to  stran- 
gers, "  for  the  reservation  precedes  the  limitation  of  the  uses  to  strangers." 
2  Saun.  370,  in  note.  8  Rep.  71.  There  is  something  obscure  in  this 
latter  expression  of  Lord  Coke,  but  it  is  explained  when  he  tells  us  that  in' 
such  case  "  the  lease  has  not  its  essence  from  the  estate  of  the  lessor,"  for 
it  springs  in  fact  out  of  the  original  conveyance  which  created  the  power, 
and  in  construction  of  law  precedes  the  estate  for  life  and  all  the  remain- 
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ders  ;  and,  I  presume,  as  tlie  original  creator  of  the  power  might  have  made 
a  lc;isc  reserving  rent  to  him  and  his  heirs,  and  then  liaving  granted  the  rfc- 
version  and  rent  to  several  in  s^uccession,  so  the  power  which  is  hot  the  ex- 
ecution of  his  will,  and  relates  hack  to  the  deed  by  whicli  it  was  created, 
is  considered  as  j)roi>erly  executed,  and  as  having  done  no  more  than  he 
could  Iravc  done.  Yet  in  truth  ho  could  not  himself  have,  hy  an  origina^ 
act,  so  have  reserved  the  rent,  though  after  it  was  created  he  might  so  have 
limited  it;  we  must  thercibrc,  perhaps,  look  upon  it  as  innovation  upon  the 
rigour  of  a  rule,  which  thn  changing  circumstances  of  the  times  required, 
or  which  was  permitted  for  the  purposes  of  family  settlements. 

The  rule  as  laid  down,  which  we  are  now  considering,  we  must  observe, 
confines  the  reservation  of  rent  to  the  feoffor,  lessor,  donor,  or  to  their  heirs. 
So  that  if  a  man  makes  a  lease  for  years,  reservirs-grent  to  his  heirs,  not  nam- 
ing himself,  or  to  commence  after  Iris  owir  death  rescrviirg  rent,  this  is  a 
rent-service  arising  in  the  heir,  not  by  way  of  new  purchase  of  such  rent, 
but  as  incident  to  the  reversion  descending  to  him  ;  and  tliough  never  to  be 
enjoyed  by  the  lessor  himself,  yet  he  may  release  it,  which  could  not  be  if  it 
were  a  new  purchase  in  the  heir.  Litt.  316,  and  see  Co.  Litt.  99  b.  231  a. 
Bac.  Rents,  G.  And  if,  instead  of  leasing  ibr  years,  th-e  lease  was  made  for 
life,  it  would  be  the  same  thing,  for  the  reversion  descends  from  the  ances- 
tor to  the  heir,  and  the  rent-service  is  incident  to  the  reversion,  and  "  this 
may  as  well  be,  as  a  man  that  hath  an  estate  in  land  m-ay  graiit  such  origi- 
nal charges."  So  that  it  seems  such  a  rent  may  be  eithef  by  reservation  as 
rent-service,  or  by  grant  as  rent-charge. 

It  must,  however,  be  remarked  in  reference  to  thils  position,  "  that  a  rent 
may  be  reserved  to  commence  infuturo,"  that  it  applies  only  to  the  new  or 
original  creation  of  a  rent ;  for  if  there  be  a  rent  reserved  to  a  man  and  his 
heirs,  already  created,  (or  in  law  language  a  rent  in  esse,)  it  cannot  be  gran- 
ted to  another  to  commence  after  the  death  of  the  grantor;  because  such  a 
rent  already  creat'^d  and  existing,  in  a  man  and  his  heirs,  is  an  estate  of 
freehold,  and  cannot  upon  principles  of  common  law,  as  we  shall  see  here- 
after, be  granted  to  commence  hi  futuro  ;  Plow.  15(>.  Brooke  ti  :  Grant 
86.  Bac.  Rents,  G  ;  though  the  law  in  this  respect,  in' Virginia,  has  been 
altered  by  a  late  statute,  and  an  estate  of  freehold  and  inheritance  may 
now  be  made  to  commence  in  futuro,  by  deed  as  well  as  by  will.  1  R.  C. 
ch.  99,  §  28. 

8.  To  whom  payable. — Connected  with  the  last  subject  of  consideration, 
is  the  enquiry  to  whom  a  rent  reserved  is  to  be  paid. 

And  here  first  we  must  observe,  that  by  common  law  there  is  a  distinction- 
where  rent  is  reserved  in  general  terms  by  a  feoffor  or  lessor,  (the  owner  of 
the  fee,)  without  saying  to  whom  it  shall  be  payable,  and  where  there  is  k 
specification  of  the  lessor  or  feoffor,  without  naming  his  heirs  or  executors. 
In  the  former  case,  as  there  is  no  one  designated,  the  law  will  follow  the 
nature  of  the  contract,  and  as  the  rent  is  a  compensation  for  the  use  of  the 
land,  it  will  intend  that  it  shall  be  of  equal  duration  with  the  demise  ;  and 
for  the  same  reason  will  carry  it  over  after  the  lessor's  death,  to  the  person 
who  would  have  succeeded  to  the  estate  if  rro  lease  had  been  made.  1 
Vent.  161.  2  Saun.  371,  n.  7.  There  is  in  such  a  lease  nothing  from 
whence  it  can  possibly  be  inferred  that  any  distinction  was  intended  between 
the  lessor  and  his  heirs.  But  in  the  latter  case,  according  to  the  riile  that 
cxpressio  unius  exclusio  est  alfcrius,  the  law  with  its  accustomed  technicality 
inferred  that  the  heir  was  not  intended  to  be  included,  and  therefore  ad- 
judged that  the  rent  determined  by  the  death  of  the  lessor  before  the  cxpi- 
ratiori  of  the  term.  And  it  seems  to  have  been  considered  the  same  thing, 
had  the  reservation  been  to  the  lessor  and  his  assigns,  or  to  the  lessor,  his 
rxecutors,  administrator?,  and  assigns.     Co.  Litt.  47-     2  Lev.  13.     12  Co. 
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35.  For  as  the  lessor  was  the  owner  of  a  reversion  in  fee,  and  that  rever- 
sion descended  to  his  heirs,  the  executors  never  could  take  the  rent,  as  it 
is  a  retribution  for  the  use  of  the  estate  which  does  not  belong  to  them  :  and 
the  heir  could  not  take  because  not  named.  But  if  in  this  case  the  words 
"  during  the  term"  were  added,  the  rent  would  go  to  the  heir.  For  though 
there  be  no  mention  of  the  heirs  in  the  reservation,  yet  there  are  words 
which  shew  the  intention  that  the  rentshould  be  of  equal  duration  with  the 
lease;  and  if  so  then  it  must  go  to  the  heir,  since  the  inheritance  does  so, 
and  he  would  have  succeeded  to  the  possession  if  no  lease  had  been  made. 
So  also,  in  such  case,  if  the  lessor  assigns  over  the  reversion,  the  assignee 
shall,  for  the  like  reason,  have  the  rent  as  incident  thereto.  The  same 
principles  mutatis  mutandis  apply  where  a  tenant  for  years  (e.  g.  for  one 
hundred  years)  leases  his  land  for  part  of  his  term,  leaving  the  reversion  in 
himself;  if  he  is  named  and  his  executors  are  not  named,  the  rent  deter- 
mines with  his  life,  unless  the  words  "during  the  term,"  or  such  like,  are 
used  as  above  :  and  this  although  the  rent  be  reserved  to  him  and  his  heirs  ; 
for  there  the  heir  cannot  take,  as  the  estate  is  a  chattel  which  never  could 
descend  to  him  nor  the  executor,  because  not  named,  unless  the  words 
"  during  the  term,"  or  such  like,  are  added :  and  so  is  Lord  Hale  to  be 
understood  in  his  opinion  in  Ventris,  cited  in  the  margin.  1  Vent.  161.  2 
Saun.  371,  n.  7. 

I  would  venture  however  here  to  suggest,  that  although  this  seems  to  be 
the  settled  doctrine  of  the  law  of  England,  yet  as  it  most  probably  conflicts 
with  the  real  intention  of  the  parties,  who  never  could  be  presumed  to  have 
intended  a  limitation  of  rent,  which  might  expire  the  next  day,  though  the 
enjoyment  of  the  lease  might  continue  half  a  century;  as  Littleton,  one  of 
the  ablest  and  earliest  writers  on  the  laws  of  England,  was  of  a  diflerent 
opinion, — as  a  late  distinguished  author  has  justly  observed,  that  that  opinion 
had  not  only  justice  and  equity,  but  also  princi[)l;'s  of  law  to  support  it,  and 
lastly  as  we  are  not  yet  trammelled  by  any  decision  of  our  own  tribunals  on 
the  subject,  it  is  extremely  probable  that  at  this  day  different  sentiments 
might  prevail.  The  equity  of  the  statute  which  provides  that  words  of  in- 
heritance shall  never  hereafter  be  necessary  in  any  conveyance  for  the  crea- 
tion of  a  fee  simple,  (1  R.  C.  99,  §  27,)  and  the  frequency  of  informal  leases, 
drawn  often  ex  necessitate  by  uninformed  persons,  would  probably  have  some 
weight  in  leading  to  the  establishment  of  principles  more  adapted  to  our 
situation  than  the  decisions  above  quoted.  Until,  however,  some  adjudica- 
tion shall  justify  us  in  departing  in  practice  from  English  authority,  it  will 
be  always  safest  in  practice  to  make  reservations  of  rent  in  conformity  with 
their  decisions,  and  where  there  are  many  limitations,  it  is  safest  to  reserve 
the  rent  payable  annually  during  the  term,  and  then  the  law  will  carry  it  to 
the  person  entitled  as  incident  to  the  reversion.     7  Co.  81. 

Secondly,  it  is  to  be  considered  more  particularly  to  whom  a  rent  which 
does  continue  after  the  lessor's  death,  is  to  go,  whether  to  his  heir,  as  real 
estate,  or  to  his  executor  as  personal  estate.  In  England,  indeed,  a  farther 
question  arises,  as  between  persons  claiming  as  heir:  for  as  an  estate  always 
descends  there  to  the  stock  from  which  it  came,  if  a  man  seized  of  land  de- 
rived from  his  mother,  made  a  lease  reserving  rent  to  him  and  his  heirs,  and 
died,  the  reversion  was  considered  but  the  old  estate,  and  went  accordingly 
to  the  heirs  exparte  materna.  But  as  in  case  of  a  new  purchase,  the  heirs 
cxparte paterna  were  preferred,  a  rent  reserved  on  a  feoffment  in  fee  of  lands 
derived  from  the  mother,  was  considered  as  a  new  purchase,  since  there 
was  no  reversion  left  in  the  feoffor,  and  therefore  went  to  the  blood  of  the 
father.  Co.  Litt.  12.  But  as  in  Virginia  both  lines  are  equally  respected 
and  entitled,  except  in  case  of  an  infant,  and  as  in  the  case  of  infancy  there 
would  not  be  power  to  contract,  these  questions  cannot  arise  among  us. 
'      4* 


26  RENTS.  [  BOOK  2. 

As  between  llie  licir  ami  executor,  we  must  distinguish  first  between  rents 
already  due  at  the  testator's  death,  atjd  those  to  become  due. 

First.  As  to  rents  already  due  and  in  arrear.  These  are  considered  as  al- 
ready debts — severed  from  tlie  realty  sub  moilo,  and  as  such  go  to  the  exe- 
cutor. Whereas,  those  which  are  yet  to  accrue,  go  where  the  reversion 
goes,  as  we  shall  see  presently,  whether  it  be  to  the  heir  or  executor. 

Hence  we  have  decisions  settling  and  ascertaining  at  what  instant  a  rent 
is  to  become  due.  And  here  it  is  sulliciently  obvious  that  it  is  due  on  the 
day  on  which  by  contract  it  is  made  payable.  But  even  this  has  furnished 
room  for  distinction.  For  if  a  rent  be  reserved  payable  on  a  certain  day  or* 
within  ten  days  thereafter,  the  tenth  day  after  is  the  real  day  of  payment, 
and  if  the  lessor  dies  before  the  tenth  day,  it  is  no  chattel,  but  goes  with 
the  reversion  to  the  heir  if  reserved  by  the  owner  of  a  fee  simple.  10  Go. 
127.  And  where  the  day  itself  is  ascertained,  it  then  becomes  necessary 
to  determine  at  what  time  of  the  day  the  rent  is  due,  so  that  the  death  of 
the  lessor  after  that  time  shall  constitute  it  the  property  of  the  executor. 
This  has  been  a  fruitlid  subject  of  discussion,  some  contending  that  the 
sunset  was  the  last  moment  of  payment,  and  when  it  was  absolutely  due. 
But  in  Clunn's  case,  (10  Co.  liJ7,)  and  by  other  adjudications  since,  it 
seems  to  be  settled,  that  though  the  time  of  sunset  was  the  last  moment  ap- 
pointed by  law  at  which  the  rent  could  be  demanded  to  take  advantage  of 
a  condition  of  re-entry,  or  to  save  a  forfeiture,  yet  the  rent  is  not  due  until 
midnight,  or  the  last  minute  of  the  natural  day.  1  Saun.  287.  It  is  true 
that  a  payment  made  07i  that  day  at  any  time,  though  a  voluntary  payment, 
is  good  and  satisfactory,  and  shall  absolve  the  lessee  from  the  claim  of  the 
heir ;  and  although  the  money  will  come  to  the  hands  of  the  executor,  yet 
the  executor  shall  ])ay  and  account  for  it  to  the  heir  ;  10  Co.  127  b.  2 
Salk.  578.  1  P.  Wms.  177,  179;  and  though  the  opinions  of  Lord  Hale, 
as  set  forth  in  Saunders,  were  denied  by  counsel  in  the  argument  of  Rock- 
ingham vs.  Penrice,  (1  P.  Wms.  177,  178.  2  Salk.  578,)  yet  he  seems  to 
be  supported  by  Clunn's  case,  and  is  shewn  by  Serjeant  Williams  not  to  be 
contradicted  by  the  decisions  there  referred  to.  1  Saun.  287,  n.  17.  We 
may  therefore  conclude  that  where  the  lessor  dies  before  midnight  of  the 
day  on  which  tlic  rent  is  payable,  the  rent  shall  go  to  the  heir;  ollierwise  to 
the  executor. 

There  was,  indeed,  an  exception  to  this  rule  established  by  the  courts,  in 
order  to  save  the  rent  from  being  lost.  It  was  the  case  of  a  bare  tenant  for 
life,  who  made  a  lease  at  will  reserving  rent,  and  died  on  the  day  of  pay- 
ment about  noon.  1  P.  Wms.  177,  178,  180.  1  Saun.  287,  n.  17.  The 
court  took  a  distinctinn  between  a  rent  incident  to  a  reversion  whieh  must 
go  somewhere,  (to  heir  or  executor,  according  as  (he  reversion  is  an  inheri- 
tance or  a  chattel,)  and  a  case  where  the  rent  would  be  lost  entirely  if  it 
did  not  go  to  the  executor ;  as  in  this  case :  for  the  rent  could  not  go  to  the 
remainderman,  as  it  was  a  lease  at  will,  and  could,  as  to  him,  have  no  con- 
tinuance— nor  to  tiie  heir,  as  there  was  no  reversion  ;  and,  therefore,  where 
the  lessor  lived  till  the  beginning  of  the  day  of  payment,  they  adjudged  the 
rent  to  the  executor.  But  still  if  in  such  case  the  lessor  died  before  the  day  of 
payment,  the  rent  was  gone  and  u-recoverable.  1  P.  Wms.  392.  Our  law, 
however,  has  in  this  instance  cut  the  gordian  knot,  providing  that  if  there 
be  tenent  for  life  of  lands  or  slaves  let  or  hired  to  another,  upon  the  death 
of  such  tenant  for  life,  "if  that  event  happen  after  the  first  day  of  March," 
(within  the  calendar  year,  I  presume,  is  intended,)  the  lessee  or  person  hir- 
ing shall  hold  the  land  or  slaves  until  the  last  day  of  December  following, 
paying  renter  hire  to  that  time,  and  in  case  of  slaves,  delivering  them  well 
clothed  :  I  R.  C.cli.  101,  §  55:  and  the  rent  so  to  be  paid  shall  be  appor- 
tioned between  the  executor  of  the  lenenl  for  life,  and  the  person  who  shall 
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succeed  to  the  lands  and  slaves  as  heir,  devisee,  reversioner,  or  remainder- 
man, unless  in  the  case  of  a  devisee  it  be  otherwise  directed.  Ibid,  §  56. 
It  would  have  been  well  had  the  provision  been  yet  more  general.  It  will 
be  perceived,  that  if  the  tenant  for  life  dies  between  the  31st  of  December 
and  the  1st  of  March,  the  case  is  not  within  the  act,  but  must  be -settled  by 
the  rule  of  the  common  law  :  so  that  in  such  case  the  lease  ends  with  his  life, 
and  the  accruing  rent,  though  due  the  day  after  his  death,  must  be  lost  and 
"considered  in  law  as  a  gift  to  the  tenant,"  (1  Wms.  392.  Salk.  63,)  and 
not  within  the  provisions  of  the  statute  on  the  subject. 

Secondly,  we  must  consider  the  case  of  rent  not  due  and  in  arrear  at  the 
testator's  or  intestate's  death,  but  to  become  due.  In  this  case  the  rent,  if 
of  a  character  to  continue  after  his  death,  will  go  either  to  the  heir  or  the 
executor,  according  to  the  nature  of  the  reversion.  If  the  reversion  be  in- 
heritable, as  where  the  owner  of  a  fee  makes  a  lease  reserving  rent,  paya- 
ble annually  during  the  term,  then  the  rent  goes  to  the  heir  although  he  be 
not  named,  and  though  the  executor  be  named :  but  if  the  reversion  be  it- 
self a  chattel,  the  rent  incident  to  it  is  a  chattel,  and  will  go  to  the  executor 
whether  named  or  not  named ;  as  where  a  termor  for  one  hundred  years 
makes  a  lease  for  fifty  years,  reserving  a  rent  payable  annually  during  the 
term;  the  reasons  of  which  have  been  already  sufficiently  explained  in  a 
former  part  of  this  note.     Saun.  371,  n.  7. 

9.  Let  us  next  turn  our  attention  to  the  circumstances  under  which  there 
is  a  discharge,  or  an  apportionment  of  the  rent,  contracted  to  be  paid  or  re- 
served by  the  lease.  And  here  we  shall  find  that  sometimes  the  tenant  is 
absolved  from  the  whole  rent ; — sometimes  it  is  apportioned  or  abated  ac- 
cording to  principles  of  equity  ;  sometimes,  however  hard  his  case,  there 
is  no  abatement  or  apportionment  whatsoever,  and  sometimes  the  rent  is 
merely  suspended  for  a  time.  We  shall  consider  these  subjects  somewhat 
distinctly,  though  it  will  occasionally  happen,  that  in  treating  of  one  we 
shall  incidently  touch  upon  another. 

First.  Of  the  cases  in  which  the  tenant  is  discharged  from  the  whole 
rent.  It  is  clearly  agreed,  that  if  the  tenant  loses  the  whole  of  the  land  by 
a  superior  title,  and  be  actually  ousted  by  recovery  under  such  title  para- 
mount, the  lessee  is  discharged  forever  from  the  payment  of  such  rent  as  at 
the  time  of  such  eviction  has  not  become  due  and  in  arrear;  Litt.  148,  201. 
Bac  Rents,  L;  but,  notwithstanding  the  eviction,  he  shall  pay  the  rent  that 
became  due  before  the  recovery;  and  this,  I  conceive,  not  only  because  it  is 
just  he  should  pay  so  far  as  he  has  enjoyed,  but  because  the  lessor  is  liable 
for  the  rents  and  profits  to  the  holder  of  the  better  title  ;  and  as  the  law  pro- 
tects the  tenant  from  an  action  of  trespass  for  mense  profits,*  it  would  be 
hard  indeed  if  the  lessor  should  not  receive  them,  as  he  has  to  pay  them. 
But  it  must  be  observed  that  there  must  be  an  actual  ouster,  or  the  rent  is 
not  discharged,  for  until  such  ouster  the  tenant  is  receiving,  and  should, 
therefore,  pay :  1  Saun.  204,  n.  2.  1  Lord  Ray.  370.  Cow.  242:  and, 
moreover,  there  must  be  an  eviction  of  the  whole  land,  or  there  will  not  be 
a  discharge  of  the  lohole  rent.  Dyer,  56.  10  Co.  128  a.  There  is  also  a 
distinction  which  the  law  makes  between  an  eviction  of  part  of  the  land 
by  title  paramount,  and  an  enction  of  the  whole  land  for  part  of  the  time  ; 
in  the  former  case  there  will  be  an  apportionment,  and  the  tenant  shall  pay 
accordingly,  but  in  the  latter  he  is  absolved  lirom  the  whole  rent  of  that  year, 
for  a  part  of  which  he  is  evicted.  And  the  reason  seems  clear ;  for  though 
it  may  be  right  to  apportion  my  rent  where  I  have  lost  only  part  of  my  land, 
yet  if  I  am  turned  out  of  the  whole  land  though  for  only  part  of  the  year,  it 
would  not  be  just  that  my  lessor  should  receive  the  rent  lohich  has  not  ac- 
crued, when  in  fact  he  has  no  right  to  the  property. 

"For  liaving  rome  in  not  by  wrong,  he  is  not\iable  in  sucli  action.    6  Eac.  593. 
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And  here  we  must  advert  again  to  the  distinction  between  rents-service 
and  some  kinds  of  rents-charge.  For  I  apprehend  that,  in  the  case  of  a 
Tent-charge,  a  recovery  of  the  land  by  a  third  person,  does  not  in  all  cases 
extinguish  the  right  of  the  grantee  to  the  rent  as  an  annuity,  though  the  land 
itself  be  discharged  ;  as  Avhere  a  tenant  in  fee  simple  grants  a  rent  to  another 
issuing  out  of  his  land.  Ward's  case,  cited  2  Co.  36.  Co.  Litt.  148  a. 
For  in  such  case,  the  grant  of  the  land  not  being  the  consideration  for  the 
rent,  there  is  no  reason  why  the  rent  should  be  lost  to  the  grantee,  because 
the  grantor  has  declared  it  to  issue  out  of  lands  to  which  the  title  is  not  good. 
Where,  indeed,  the  rent-charge  is  reserved  by  the  feoffor  on  a  feoffment  in 
fee,  and  there  is  an  eviction,  it  would  be  otherwise,  for  in  such  case  the  rent 
is  a  retribution  for  land,  and  if  the  land  be  lost,  the  rent  should  in  justice 
be  extinguished.  We  have  an  analogous  principle  laid  down  in  the  books : 
for  if  a  man  grants  a  rent  out  of  two  acres,  and  the  grantee  himself  reco- 
vers one  acre  by  title  paramount,  the  rent  shall  neither  be  extinguished  nor 
even  apportioned :  Co.  Litt.  148  b :  and  so  if  a  third  person  recovers  one 
of  the  acres,  the  whole  rent  shall  issue  out  of  the  other.     Ibid. 

As  the  tenant  is  absolutely  discharged  from  all  future  rents  by  a  recovery 
by  title  paramount,  it  follows  a  fortiori  that  where  he  is  prevented  from  en- 
joying the  lands  by  the  wrongful  entry  and  ouster  of  his  landlord,  he  shall, 
so  long  as  the  landlord  holds  him  out,  be  exonerated  from  rent ;  and  there- 
fore if  held  out  during  the  term,  the  rent  is  thereby  discharged.  1  Saun. 
204,  n.  2,  3  Bac.  105.  Pollexfen,  142.  But  there  is  this  difference  be- 
tween the  entry  and  eviction  of  the  tenant  by  title  paramount,  and  by 
act  of  the  lessor.  In  the  former  case  we  have  just  seen  that  if  he  be  evict- 
ed of  oti\y part  of  the  land,  he  shall  not  be  discharged  of  the  whole  rent; 
but  in  the  case  of  the  lessor,  an  eviction  by  him  of  part  of  the  demised 
premises  operates,  if  temporary,  a  suspension,  and  if  continued  during  the 
term,  a  discharge  of  the  whole  rent.*  See  1  Saun.  204,  n.  2.  The  reason 
is,  that  in  the  latter  case  the  lessor  is  a  wrong-doer,  and  moreover,  peradven- 
ture  the  part  of  which  I  am  evicted  may  have  been  in  my  regard  essential 
to  my  beneficial  enjoyment  of  the  residue  ;  and  though,  where  the  evic- 
tion is  by  title  paramount,  it  may  be  reasonable  that  the  lessor  should  be 
compensated  for  what  I  retain,  yet  he  has  no  claim  to  an  apportionment 
when  he  has  violated  his  contract,  and  by  his  own  wrong  has  prevented  my 
enjoyment  of  the  whole.  In  this  case,  however,  as  in  the  former,  a  mere 
trespass  will  neither  suspend  nor  discharge  the  rent ;  there  must  be  an  ac- 
tual eviction  and  a  keeping  out  of  possession  until  after  the  rent  became  due, 
or  there  is  not  even  a  suspension  of  the  rent ;  though  the  tenant  is  not  with- 
out remedy,  as  he  may  sue  for  the  trespass  and  recover  damages.  1  Saun. 
ubi.  sup. 

Again :  as  an  entry  and  ouster  of  ihe  whole  land  by  the  landlord  during 
the  term,  is  an  extinguishment  or  discharge  of  the  rent,  so  a  purchase  by  him 
from  the  tenant  of  the  whole  land,  is  a  discharge  or  extinguishment  of  the 
rent,  whether  it  be  rent-service  or  rent-charge:  for  it  is  inconsistent  with  the 
notion  of  rent  that  there  should  be  rent  accruing  where  there  is  no  land  en- 
joyed :  and  the  landlord  cannot  complain,  because  it  is  his  own  act,  and  it 
was  his  duty  to  provide  against  any  loss  when  he  made  his  purchase.  Bac. 
Kents,  L.  But  the  purchase  oi'  part  of  the  land  by  tlie  person  entitled  to 
the.  rent,  has  a  different  oficct  where  the  rent  is  a  rent-service,  from  that 
which  it  has  in  the  case  of  a  rent-charge  :  for  in  the  case  of  the  rent-ser- 

*  If  the  tcnent  retakes  tl)c  poepession,  ilie  rent  is  revived.  See  Chambers  on  Landlord  and  Tenant, 
591,  678.    Yet,  doubtless,  (lie  landlord  would  be  liable  tor  the  disturbance. 

See  on  the  subject  of  ihe  Effect  of  Enlrv  ;uid  Eviction,  Vantris,  277.  3  Camp.  513,  and  in  note 
fhere  and  514.  C!i;imbers,  630.  Bingliam",  66.  3  Brod.  &  Bing.  630.  There  are  t-ome  difficultien 
nn  ihismibjer.t  which  were  tuuch  conyiiirrpd  in  the  case  of  Brigg.s  I'.s.  Hale,  '.vhich  will  probably  be 
repaired  Hi  1  Lei^di.    But  the  court  did  noi  undertake  to  resolve  them. 
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vice  the  rent  is  not  entirely  extinguished  by  a  purchase  by  the  landlord  of 
part  of  the  land,  but  in  the  case  of  a  rent-charge  the  whole  rent  is  extin- 
guished by  purchase  of  part,*  (Lit.  §  2-22.  8  Co.  105  b.)  unless  the  gran- 
tor by  clause  in  the  deed  grants  that  the  grantee  may  distrain  for  the  same 
rent  in  the  residue,  which,  in  fact,  amounts  to  a  new  grant.  Co.  Litt.  147, 
148.  But  in  these  cases  if  the  purchase  was  on  condition,  or  of  a  smaller 
estate  than  the  landlord  has  in  the  rent,  then  upon  the  tenant's  regaining 
possession  the  rent  is  revived,  and  so  it  is,  in  such  a  case,  a  rent  only  sus- 
pended, not  extinguished. 

But  though  regularly  there  can  be  no  apportionment  of  a  rent-charge  at 
law,  as  where  the  grantee  purchase  part  of  the  land,  yet  in  equity,  it  is  said, 
that  where  a  grantee  is  either  ignorant  of  the  fact  that  he  hath  such  rent 
out  of  the  land,  or  of  the  legal  effect  of  his  purchase,  though  this  is  igno- 
rantia  legis,  the  rent  shall  be  apportioned.  1  Fon.  378.  Mosely's  Rep. 
257. 

Analogous  rules,  it  would  seem,  should  govern  cases  where  the  lessor 
leases  a  part  of  the  land  instead  of  purchasing  it;  yet  we  find  it  broadly 
laid  down,  that  where  the  landlord  takes  a  lease  of  part  of  the  land,  the 
whole  rent  shall  not  be  suspended  or  discharged  ;  Vent.  176.  2  Lev.  143 ; 
for  here  is  a  concurrence  of  the  tenant,  who  by  his  own  consent  parts  with 
so  much  of  the  land  as  is  redemised,  and  thereby  supercedes  the  former 
contract  as  to  that  part ;  but  so  far  as  it  is  not  cancelled  or  revoked  by  the 
subsequent  contract,  it  shall  stand,  as  the  tenent  continues  to  enjoy  part  of 
the  land,  and  of  course  ought  to  pay  for  the  enjoyment.  Indeed,  if  upon 
the  redemise  the  tenent  reserves  a  rent,  then  it  is  said  no  part  of  the  rent 
reserved  on  the  first  contract  shall  be  suspended.     Vent.  276. 

We  have  already  seen,  that  although  a  rent  cannot  be  reserved  out  of  per- 
sonalty alone,  yet  it  may  be  reserved  on  a  lease  of  land  with  implements  of 
husbandry  or  stock  thereon,  or  on  a  house  with  ready  furnished  apartments. 
But  suppose  the  personal  property  be  lost  to  the  tenant  by  eviction  by  title 
paramount,  is  there  an  extinguishment  of  the  rent?  I  should  presume  not, 
for  this  seems  never  to  have  been  contended  for,  but  at  most  that  there 
should  be  an  apportionment.  See  3  H.  &  M.  480.  But  how  would  it  be 
if  the  whole  land  be  evicted  by  title  paramount,  but  the  tenant  continues  to 
hold  and  enjoy  the  personal  property  ?  This  seems  to  be  a  moot  point;  the 
year  books  having  decided  that  it  shall  work  no  extinguishment,  but  that 
the  rent  shall  be  apportioned,  and  Lord  Ch.  Baron  Gilbert  (the  first  jurist 
of  his  day)  being  of  opinion  that  the  lessee  shall  enjoy  the  goods  during  the 
term  without  paying  any  rent.  Gilb.  on  Rents,  176.  1  H.  &  M.  480. 
That  upon  such  eviction  the  money  reserved  as  rent  must  cease  to  be  rent, 
in  the  strict  legal  sense,  is  obvious,  for  it  can  neither  issue  out  of,  or  be  a 
charge  upon,  the  land  in  the  hands  of  the  person  who  has  recovered  it  by 
title  paramount,  and  we  have  seen  that,  in  these  cases  of  leases  of  real  and 
personal  estate  together,  though  the  rent  issues  out  of  both  in  point  of  render, 
yet  it  issues  out  of  the  land  alone  in  point  of  remedy  by  distress.  Thus 
far,  therefore.  Lord  Gilbert  is,  I  presume,  unquestionably  right.  But  it  is 
to  be  hoped  that  modern  times  would  not  sanction  in  extenso  a  doctrine 
which  would  leave  to  the  tenant  the  enjoyment  of  his  lessor's  property 
without  making  any  compensation  therefor.  The  reasoning  of  one  of  the 
judges  in  3  H.  &  M.  481,  shews  the  present  leaning  of  the  courts  in  those 

*  I  cannot  reconcile  this  principle  with  ideas  of  common  justice.  It  seems  incompatible  with  the 
doctrine  aa  to  leases  mentioned  in  this  page.  In  7  Co.  ^,  it  is  said  that  when  a  man  seized  of  free- 
hold of  inheritance,  and  possessed  of  leasehold,  grants  a  rent  in  fee  out  of  them,  tlic  purcliase  by  the 
grantee  of  the  leasehold  does  not  extinguish  the  rent,  lor  the  rent  being  in  fee,  never  did  issue  out 
o(  the  leasehold.  Chancellor  Kent,  on  the  foundation  of  the  doctrine  in  the  text ,  seems  to  think  thai 
a  purchase  of  part  of  the  mortgaged  premises  is  an  extinguishment  of  the  lien  on  the  residue.  6 
John.  C.  4^6.  I  cannot  think  so.  The  legal  title  in  the  unsold  moiety  remains  in  the  mortgagee, 
and  surely  he  haa  efjuiiy  on  his  side,  as  hi:  debt  is  unpaid. 
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cases,  in  favour  of  principles  which  rest  on  the  basis  of  justice  rather  than 
on  unsubstantial  technicalities. 

10.  Apportionment. — We  come  next  to  consider  when  the  rent  shall  be 
apportioned.  This  has  indeed  been  already  touched  upon,  for  we  have 
seen  that  where  the  tenant  is  evicted  of  part  of  the  land  by  title  paramount, 
in  case  of  rent-service  there  shall  be  apportionment,  but  in  case  of  a  rent- 
charge  granted  out  of  lands  there  shall  be  no  apportionment,  but  the  whole 
rent  shall  issue  out  of  what  remains.  So  in  the  case  of  a  purchase  by  the 
landlord  or  a  lease  of  part  of  the  tenement  to  him,  we  have  seen  that  the 
rent  is  to  be  apportioned  in  the  case  of  a  rent-service,  and  perhaps  also  in 
the  case  of  a  rent-charge.  So  if  a  lease  be  made  of  real  and  personal  pro- 
perty, we  have  seen  that  if  the  personal  property  be  evicted  there  shall  be 
an  apportionment,  and  this  has  been  expressly  decided  by  our  court  of 
appeals  in  the  case  of  Newton  vs.  Wilson,  already  referred  to.  3  H.  &M. 
470.  That  was  the  case  of  a  lease  of  a  mill,  together  with  a  negro  man  as 
a  miller.  The  negro  man  was  hired  by  the  lessor  as  a  slave,  but  had  actu- 
ally been  previously  emancipated,  and  within  the  year  left  the  lessee's  ser- 
vice. In  an  action  of  debt  for  the  rent  it  was  decided  that  there  should 
be  an  abatement  of  the  rent  in  proportion  to  the  value  of  the  miller's  hire 
from  the  time  he  left  the  service  of  the  lessee,  and  on  this  point  the  court 
was  unanimous. 

A  rent,  whether  rent-service  or  rent-charge,  may  be  sometimes  appor- 
tioned by  act  of  the  party ;  as  where  the  grantee  or  landlord  releases  part  of 
the  rent,  it  does  not  extinguish  the  whole.  Co.  Litt.  146.  So  if  a  lessee  for 
life  or  years  surrenders  part  or  forfeits  part  by  making  a  feoffment  or  com- 
mitting waste,  the  rent  shall  nevertheless  be  apportioned ;  for  as  the  rent  is 
a  retribution  for  the  land,  it  must  necessarily  cease  according  to  the  propor- 
tion of  the  land  resumed.     13  Co.  58.     Dyer,  5  a.    Co.  Litt.  148  a. 

The  term  apportionment,  as  heretofore  used,  means  an  abatement  of  the 
rent  in  proportion  to  some  injury  or  diminution  of  interest  sustained  by  the 
tenant.  But  a  rent  may  also  in  another  sense  be  apportioned.  For  instance, 
if  it  be  divided  between  different  persons,  it  is  apportioned  between  them. 
As  where  a  man  is  grantee  of  a  rent,  or  lessor  reserving  rent,  and  grants  or 
assigns  part  of  this  rent  to  a  third  person,  or  to  several  persons,  as  he  may, 
the  rent  shall  be  apportioned  and  divided  accordingly  ;  Co.  Litt.  148.  2 
Inst.  504.  8  Co.  796.  13  Co.  57  ;  and  each  party  may  prosecute  for  his 
proportion  separately,  either  by  action  or  distress.  This  was  at  first  made 
an  objection  to  such  assignments,  since -it  would  harass  the  tenant,  yet  it 
was  considered  that  the  tenant  may  avoid  all  such  prejudice  by  paying  his 
rent  when  it  is  due  ;  and  if  he  does  not  he  cannot  reasonably  complain.  In 
the  same  manner  there  is  an  apportionment  by  act  of  law  between  the  heir 
and  the  executor,  as  we  have  already  seen. 

We  come  next  to  consider  of  apportionment  by  act  of  the  law  or  by  act 
of  God. 

By  act  of  law  a  rent  is  sometimes  apportioned,  that  is,  divided  between 
different  persons,  as  where  rent  is  reserved  by  a  tenant  in  fee  to  himself  and 
his  heirs,  and  he  dies  leaving  several  persons  making  but  one  heir,  and  call- 
ed parceners  by  the  law.  Here  the  rent  is  to  be  apportioned  between  them, 
and  they  must  join  in  avowry  before  partition  is  made  between  them,  but 
not  after.  See  Bac.  Coparcenary,  B.  So  there  is  sometimes  an  apportion- 
ment of  the  rent  current  or  accruing  at  the  lessor's  death,  between  the  heir 
and  the  executor,  (1  R.  C.  ch.  104,  §  56,)  and  they  will  have  several  actions 
or  distresses,  as  we  have  seen  assignees  shall  have.  So  it  is  where  a  moie- 
ty of  a  reversion  is  extended  by  elegit,  the  rent  shall  be  apportioned  be- 
tween the  lessor  and  tenant  by  elegit. 

By  act  of  law,  rent  is  al.'^o  sometimes  apportioned  in  ihe  other  sense  of 
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the  word,  i.  e.  abated.  As  if  part  of  the  land  descend  on  the  grantee  of  a 
rent-charge,  the  rent  shall  be  apportioned  according  to  the  value  of  the  land  ; 
for  in  this  case  the  grantee  is  passive,  and  does  nothing  to  defeat  the  grant. 
Litt.  §  224.  So,  too,  we  have  seen,  that  where  by  act  of  law  (the  judgment 
of  a  court  of  justice)  a  lessee  is  evicted  of  part  by  title  paramount,  the  rent 
shall  be  abated  and  apportioned. 

By  act  of  God,  it  has  been  said,  the  rent  shall  be  apportioned.  As  where 
part  of  the  land  which  was  leased  was  afterwards  covered  by  an  inundation 
of  the  sea;  this  being  the  act  of  God,  which,  according  to  the  maxim  "  ne- 
minifacit  injuriam,"  the  tenant,  it  has  been  said,  should  not  suffer.  Roll. 
Abr.  236.  But  notwithstanding  the  maxim,  the  lessor  is  by  this  decision 
made  to  suffer  ;  for  he  not  only  loses  his  permanent  estate  in  the  land,  but 
he  is  even  deprived  of  the  rent  for  that  fragment  of  the  estate  which  the 
tenant  had  contracted  for  and  made  his  own. 

Notwithstanding,  however,  the  foregoing  decision,  it  is  decided  that  where 
the  house  of  the  tenant  is  burnt  down,  the  tenant  is  liable  for  the  whole  rent. 
Lord  Ray.  1477.  It  is  true  this  is  not  the  act  of  God,  but  of  an  acci- 
dent :  but  in  the  case  of  a  lease  of  land  together  with  a  flock  of  sheep,  all 
of  which  died  before  the  rent  became  due.  Lord  Chief  Baron  Gilbert  seems 
to  have  been  of  opinion  that  the  lessee  must  pay  the  whole  rent.  Gilb.  on 
Rents,  187,  188.  This  opinion  appears,  indeed,  to  be  questioned  by  Judge 
Tucker,  (3  Hen.  481,)  but  seems  mainly  supported  by  other  cases.  For 
the  decision  in  Raymond  has  been  followed  in  one  recent  English  decision, 
and  recognized  in  another;  1  T.  R.  310.  Ibid.  710  ;  and  a  distinction  is 
taken  between  cases  in  which  the  obligation  is  imposed  by  the  law,  (as  to 
abstain  from  waste,  &c.)  and  those  in  which  it  is  created  and  imposed  by 
express  contract.  For  in  the  former  the  tenant  shall  not  suffer  by  the  act 
of  God,  and  therefore,  though  a  house  be  burnt  by  lightning,  or  trees  be 
blown  up  by  the  roots,  he  is  not  guilty  of  waste.  But  where  he  binds 
himself  by  his  contract,  whether  to  pay  rent  or  to  repair,  inevitable  neces- 
sity not  being  provided  against,  does  not  excuse  :  6  T.  R.  650  :  for  if  he 
had  designed  not  to  be  bound,  it  was  his  duty  so  to  provide,  and  his  own 
folly  to  omit  it. 

Therefore,  where  a  tenant  by  his  lease  covenanted  to  repair,  and  the  house 
was  destroyed  by  lightning  or  by  the  enemies  of  the  country,  he  was  held 
nevertheless  bound  to  repair.  Dyer,  33  a.  cited  1  Fon.  367.  6  T.  R.  650. 
3  Vez.  34.  And  the  like  principle  seems  to  have  governed  the  arbitrators 
in  the  case  of  Ross  vs.  Overton,  3  Call,  309.  There  a  mill  had  been  leased 
to  a  tenant  by  lease  containing,  among  other  clauses,  a  covenant  to  repair; 
and  in  a  freshet  of  the  James  River  the  mill  was  entirely  demolished  and 
carried  away  by  ice.  Strong  as  this  case  was,  Mr.  Madison  and  Judges 
Tazewell  and  Jones,  who  were  chosen  arbitrators  as  to  this  matter,  deci- 
ded that  the  tenant  Avas  bound  to  rebuild.  Repeated  attempts  were  made 
to  set  aside  this  award  as  erroneous,  and  the  cause  was  twice  carried  before 
the  court  of  appeals,  which  on  both  occasions  refused  to  interfere  with  it 
for  the  supposed  error.  3  Call,  309.  2  H.  &,  M.  408.  And  though  it  is 
true  that  the  members  of  the  court  professed  to  be  governed  by  the  well 
settled  principle  that  an  award  shall  not  be  disturbed,  although  the  arbitra- 
tors may,  in  the  court's  opinion,  have  committed  an  error  in  a  doubtful  point, 
yet  it  seems  to  have  been  thought  by  some  that  the  arbitrators  decided  cor- 
rectly upon  the  law  of  that  case.  See  2  H.  &  M.  413.  Others,  indeed, 
thought  differently,  and  I  own  it  has  always  appeared  to  me  to  offend 
against  every  notion  of  justice  and  of  the  intention  of  the  parties.  For  al- 
though the  lessee  might,  if  he  chose,  agree  to  rebuild  in  case  of  destruction 
by  inevitable  accident,  yet  it  cannot  fairly  be  presumed  to  have  been  the  in- 
tention of  the  parties  that  a  covenant  to  repair  should  be  a  covenant  to  re- 
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build,  and  thai  the  tenant,  besides  paying  his  rent,  was  to  be  an  insurer  of 
the  property  against  Hoods,  and  against  fire  even  from  heaven. 

To  return  from  this  digression.  After  these  decisions,  I  think  it  cannot 
longer  be  denied  that  the  tenant  must  pay  the  rent  though  the  premises  are 
burnt  down.  See  -3  H.  &  M.  475.  Wickham  arguendo.  This,  indeed, 
seems  to  be  but  reasonable.  The  entire  estate  or  fee  is  in  fact  divided  into 
parcels.  The  tenant  is  owner  of  his  tenn,  subject  indeed  to  payment  of 
rent.  The  landlord  is  owner  of  the  reversion.  The  first  has  agreed  to  pay 
his  rent  as  the  consideration  for  his  estate  in  the  premiees.  The  other  has 
paid  his  money  for  the  entire  property.  Equality  is  equity.  When  the  act 
of  God  or  accident  destroys  the  property,  it  is  a  loss  which  ought  to  fall  on 
each  in  proportion  to  his  interest.  The  tenant's  loss  is  trivial:  he  loses  a 
few  years'  rent.  The  landlord's  loss  is  great:  he  loses  the  property  forev- 
er, and  the  rent  he  may  receive  is  all  that  he  can  save.  Such  appears  to 
me  to  be  the  reasonable  doctrine :  and  be  the  principle  of  the  decisions 
what  it  may,  equity  and  law  conspire  to  refuse  relief  to  the  tenant;  for  as 
we  have  seen,  his  liability  at  law  is  asserted  in  Raymond,  and  though  Lord 
Northington  was  of  another  opinion,  in  Brown  vs.  Quilter,  (A.mb.  619,) 
and  Lord  Ashley  decided  otherwise  in  Steele  vs.  Wright,  (See  Anstr.  667,) 
yet  these  opinions  were  questioned  for  very  sound  reasons  by  distinguished 
jurists,  (1  Fon.  370,)  and  have  recently  been  expressly  overruled  by  the  case 
of  Holtzapfell  vs.  Baker.     18  Vez.  jr.  115. 

It  may  not  be  amiss  in  this  place  to  refer  to  our  peculiar  doctrines  in  the 
analogous  case  of  the  hire  of  a  slave.  It  has  been  decided,  though  not  by 
the  court  of  appeals,  whose  authority  alone  can  settle  the  question,  "  that 
if  a  hired  slave  die  during  the  year,  the  hirer  shall  pay  only  to  the  time  of 
the  death  of  the  slave,  and  the  owner  shall  lose  the  residue  of  the  hire,"  un- 
less the  contrary  be  agreed :  but  if  he  be  sick  or  run  away  these  shall  be  no 
abatement.  2  H.  &  M.  5,  per  Taylor,  C.  The  decision  seems  to  have  been 
acquiesced  in. 

In  the  view  which  we  have  already  taken,  enough  has  been  said  of  the 
cases  in  which  the  tenant  shall  be  obliged  to  pay  the  whole  rent  without 
abatement,  and  also  of  the  cases  of  a  temporary  suspension  of  the  rent.  I 
will  here  only  add  to  this  dissertation,  (already  too  much  protracted,)  these 
remarks. 

1.  That  where  rent  is  of  an  entire  thing,  as  of  a  horse,  which  is  not  sus- 
ceptible of  division,  the  rent  can  never  be  apportioned.  But  in  those  cases 
where  (if  the  rent  was  susceptible  of  division)  the  law  would,  in  favour  of 
the  landlord,  apportion  the  rent  by  reason  of  some  act  of  the  tenant,  the 
tenant  must  pay  the  rent  entire.  On  the  contrary,  where  (if  the  rent  were 
susceptible  of  division)  the  law  would,  in  favour  of  the  tenant,  apportion  it, 
by  reason  of  some  act  of  the  landlord,  there  the  tenant  shall  be  totally  ab- 
solved from  the  rent.  As  cases  of  this  description  rarely  occur,  this  general 
rule  may  suffice  here,  and  the  student  desiring  to  be  acquainted  with  its  mo- 
difications will  consult  particularly  the  authorities  referred  to  here.  Co. 
Litt.  149  a.     6  Co.  1,  2.     8  Co.  105,  &c. 

2.  As  to  the  manner  of  apportionment.  At  law  this  is  the  business  of  a 
jury;  Vent.  276;  whose  business  it  is,  either  upon  the  plea  of  the  special 
matter,  or  upon  the  general  plea  of  nil  debet  and  the  special  matter  in  evi- 
dence, to  estimate  the  difference  of  the  value  of  the  land  retained  by  the  te- 
nant, and  of  that  which  he  ceases  to  hold,  and  by  their  verdict  to  abate  the 
rent  accordingly.     This  matter  will  be  enlarged  on  in  the  next  volume. 

3.  As  to  the  assignment  of  rents.  By  a  grant  of  the  reversion  the  rent 
not  already  accrued  passes.  That  which  has  accrued  does  not  unless  ex- 
pressly mentioned,  and  even  then  it  must  be  sued  for  in  the  name  of  the  as- 
signor. 
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4.  Rent  is  regularly  due  and  payable  upon  the  land  from  whence  it  issues, 
if  no  particular  place  is  mentioned  in  the  reservation.  But  where  this  is 
done,  the  contract  must  be  pursued  ;  for  the  general  provision  of  the  law  is 
controlled  by  the  agreement  of  the  parties,  according  to  the  niaxim  modus 
et  conventio  vincunt  legem. 


CHAPTER  IV. 

OF  THE  FEoCAL  system. 

"  It  is  impossible,"  says  Mr.  B.  "  to  understand,  with  any  degree  of  ac- 
curacy, either  the  civil  constitution  of  this  kingdom,  or  the  laws  which  re- 
gulate its  landed  property,  without  some  general  acquaintance  with  the  na- 
ture and  doctrine  of  feuds,  or  the  feodal  law :  a  system  so  universally  re- 
ceived throughout  Europe  upwards  of  twelve  centuries  ago.  that  Sir  Henry 
Spelman  does  not  scruple  to  call  it  the  law  of  nations  in  our  western  world. 
This  chapter  will  be  therefore  dedicated  to  this  enquiry.  And  though,  in 
the  course  of  our  observations  in  this  and  many  other  parts  of  the  present 
book,  we  may  have  occasion  to  search  pretty  highly  into  the  antiquities  of 
our  English  jurisprudence,  yet  surely  no  industrious  student  will  imagine 
his  time  misemployed,  when  he  is  led  to  consider  that  the  obsolete  doctrines 
of  our  laws  are  frequently  the  foundation  upon  which  what  remains  is  erect- 
ed ;  and  that  it  is  impracticable  to  comprehend  many  rules  of  the  modern 
law,  in  a  scholarlike  scientifical  manner,  without  having  recourse  to  the  an- 
cient. Nor  will  these  researches  be  altogether  void  of  rational  entertain- 
ment as  well  as  use :  as  in  viewing  the  majestic  ruins  of  Rome  or  Athens, 
of  Balbec  or  Palmyra,  it  administers  both  pleasure  and  instruction  to  com- 
pare them  with  the  draughts  of  the  same  edifices,  in  their  pristine  propor- 
tion and  splendor. 

"  The  constitution  of  feuds  had  its  original  from  the  military  policy  of 
the  nortlirern  or  Celtic  nations,  the  Goths,  the  Huns,  the  Franks,  the  Van- 
dals, and  the  Lombards,  who  all  migrating  from  the  same  officinn  gentium, 
as  Crag  very  justly  entitles  it,  poured  themselves  in  vast  quantities  into  all 
the  regions  of  Europe,  at  the  declension  of  the  Roman  empire.  It  was 
brought  by  them  from  their  own  countries,  and  continued  in  their  respective 
colonies  as  the  most  likely  means  to  secure  their  new  acquisitions  :  and  to 
that  end,  large  districts  or  parcels  of  land  were  allotted  by  the  conquering 
general  to  the  superior  officers  of  the  army,  and  by  them  dealt  out  again  in* 
smaller  parcels  or  allotments  to  the  inferior  officers  and  most  deserving  sol- 
diers. These  allotments  were  caWed  feoda,  feuds,  fiefs,  or  fees  ;  which  last 
appellation,  in  the  northern  language,  signifies  a  conditional  stipend  or  re- 
ward. Rewards  or  stipends  they  evidently  were  :  and  the  condition  an- 
nexed to  them  was,  that  the  possessor  should  do  service  faithfully,  both  at 
home  and  in  the  wars,  to  him  by  whom  they  were  given;  for  which  purpose 
he  took  the  juramentum  fidelitatis,  or  oath  of  fealty  :  and  in  case  of  the  breach 
of  this  condition  and  oath,  by  not  performing  the  stipulated  service,  or  by 
deserting  the  lord  in  battle,  the  lands  were  again  to  revert  to  him  who  grant- 
ed them. 

"  Allotments,  thus  acquired,  naturally  engaged  such  as  accepted  them  to' 
defend  them :  and,  as  they  all  sprang  from  the  same  right  of  conquest,  no 
part  could  subsist  independent  of  the  whole  ;  wherefore  all  givers  as  well  as 
receivers  were  mutually  bound  to  defend  each  other's  possessions.  But,  as 
that  could  not  effectually  be  done  in  a  tumultuous  irregular  way,  govern- 
ment, and  to  that  purpose  subordination,  was  necessary.  Every  receiver  of 
lands,  or  feudatory,  was  therefore  bound,  when  called  upon  by  his  benefac- 
tor, or  immediate  lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend' 
5* 
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him.  Such  benelactor  or  lord  was  likewise  subordinate  to,  and  under  Ihe 
command  of,  his  immediate  benefactor  or  superior;  and  so  upwards  to  the 
prince  or  general  himself:  ami  the  several  lords  were  also  reciprocally 
bound,  in  their  respective  gradations,  to  protect  the  possessions  they  had 
given.  Thus  the  feodal  connexion  was  established,  a  proper  military  sub- 
jection was  naturally  introduced,  and  an  army  of  feudatories  was  always 
ready  enlisted,  and  mutually  prepared  to  muster,  not  only  in  defence  of 
each  man's  own  several  jiroperly,  but  also  in  defence  of  the  whole,  and  of 
every  part  of  this  their  novvly-acquired  country  ;  the  produce  of  which  con- 
stitution was  soon  sullicientiy  visible  in  the  strength  and  spirit  with  which 
they  maintained  their  conquests. 

'•  The  universality  and  early  use  of  this  feodal  plan,  among  all  those  na- 
tions, which  in  complaisance  to  the  Romans  we  still  call  barbarous,  may 
appear  from  what  is  recorded  of  the  Cimbri  and  Teutones,  nations  of  the 
same  northern  original  as  those  whom  we  have  been  describing,  at  their  first 
irruption  into  Italy  about  a  century  before  the  Christian  sera  ;  they  desired 
stipendiary  lands  (that  is,  feuds)  to  be  alloM'ed  them,  to  be  held  by  military 
and  other  personal  services,  whenever  their  lord  should  call  upon  them. 
This  was  evidently  the  same  constitution  that  displayed  itself  more  fully 
about  seven  hundred  years  afterwards  ;  when  the  Salii,  Burgundians,  and 
Franks  broke  in  upon  Gaul,  the  Visigoths  on  Spain,  and  the  Lombards  up- 
on Italy  ;  and  introduced  with  themselves  this  northern  plan  of  polity,  serv- 
ing at  once  to  distribute  and  to  protect  the  territories  they  had  newly  gain- 
ed. And  from  hence  too  it  is  probable  that  the  emperor  Alexander  Severus 
took  the  hint  of  dividing  lands  conquered  from  the  enemy  among  his  gene- 
rals and  victorious  soldiery,  duly  stocked  with  cattle  and  bondmen,  on  con- 
dition of  receiving  military  service  from  them  and  their  heirs  for  ever. 

"  Scarce  had  these  northern  conquerors  established  themselves  in  their 
new  dominions,  when  the  wisdom  of  their  constitutions,  as  well  as  their  per- 
sonal valor,  alarmed  all  the  princes  of  Europe,  that  is,  of  those  countries 
which  had  formerly  been  Roman  provinces,  but  had  revolted,  or  were  de- 
serted by  their  old  masters,  in  the  general  wreck  of  the  empire.  Wherefore 
most,  if  not  all,  of  them  thought  it  necessary  to  enter  into  the  same  or  a 
similar  plan  of  policy.  For  whereas,  before,  the  possessions  of  their  sub- 
jects were  perfectly  allodial,  (that  is,  wholly  independent,  and  held  of  no 
superior  at  all,)  now  they  parcelled  out  their  royal  territories,  or  persuaded 
their  subjects  to  surrender  up  and  retake  their  own  landed  property,  under 
the  like  feodal  obligations  of  military  fealty.  And  thus,  in  the  compass  of 
a  very  few  years,  the  feodal  constitution,  or  the  doctrine  of  tenure,  extend- 
ed itself  over  all  the  western  world.  Which  alteration  of  landed  property, 
in  so  very  material  a  point,  necessarily  drew  after  it  an  alteration  of  laws  and 
customs:  so  that  the  feodal  laws  soon  drove  out  the  Roman,  which  had 
hitherto  so  universally  obtained,  but  now  became  for  many  centuries  lost 
and  forgotten  ;  and  Italy  itself  (as  some  of  the  civilians,  with  more  spleen 
than  judgment,  have  expressed  it)  belluinas,  atque  ferinas,  immanesque  Lon- 
gohardoTum  leges  accepti. 

"  But  this  feodal  polity,  which  was  thus  by  degrees  established  over  all 
the  continent  of  Europe,  seems  not  to  have  been  received  in  this  part  of 
our  island,  at  least  not  universally,  and  as  a  part  of  the  national  constitu- 
tion, till  the  reign  of  William  the  Norman.  Not  but  that  it  is  reasonable 
to  believe,  from  abundant  traces  in  our  history  and  laws,  that  even  in  the 
tifTies  of  the  Saxons,  who  were  a  swarm  from  what  Sir  William  Temple 
calls  the  same  northern  hive,  something  similar  to  this  was  in  use;  yet  not 
so  extensively,  nor  attended  with  all  the  rigor  that  was  afterwards  impor- 
ted by  the  Normans.  For  the  Saxons  were  firniLy  settled  in  this  island,  at 
least  as  early  a.?  the   year  600  :  and  it  was  not  (ill  two  centuries  after,  that 
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feuds  arrived  to  their  full  vigor  and  maturity,  even  on  the  continent  of  Eu- 
rope. 

"  This  introduction,  however,  of  the  feudal  tenures  into  England,  by  king 
William,  does  not  seem  to  have  been  effected  immediately  after  the  con- 
quest, nor  by  the  mere  arbitrary  will  and  power  of  the  conqueror  ;  but  to 
have  been  gradually  established  by  the  Roman  barons,  and  others,  in  such 
forfeited  lands  as  they  received  from  the  gift  of  the  conqueror,  and  after- 
wards universally  consented  to  by  the  great  council  of  the  nation,  long  after 
this  title  was  established.  Certain  it  is,  that  the  Normans  began  to  gain 
very  large  possessions  in  England  ;  and  their  regard  for  the  feodal  law  un- 
der which  they  had  long  lived,  together  with  the  king's  recommendation  of 
this  policy  to  the  English,  as  the  best  way  to  put  themselves  on  a  military 
footing,  and  thereby  to  ]>revent  any  future  attempts  from  the  continent,  were 
probably  the  reasons  that  prevailed  to  effect  its  establishment  here  by  law. 

"  In  consequence  of  this  change,  it  became  a  fundamental  maxim  and 
necessary  principle  (though  in  reality  a  mere  fiction)  of  our  English  te- 
nures, '  that  the  king  is  the  universal  lord  and  original  proprietor  of  all  the 
lands  in  his  kingdom ;  and  that  no  man  doth  or  can  possess  any  part  of  it, 
but  what  has  mediately  or  immediately  been  derived  as  a  gift  from  him,  to 
be  held  upon  feodal  services.'  For  this  being  the  real  case  in  pure,  original, 
proper  feuds,  other  nations  who  adopted  this  system  were  obliged  to  act 
upon  the  same  supposition,  as  a  substruction  and  foundation  of  their  new 
polity,  though  the  fact  was  indeed  far  otherwise.  And  indeed,  by  thus  con- 
senting to  the  introduction  of  feodal  tenures,  our  English  ancestors  proba- 
bly meant  no  more  than  to  put  the  kingdom  in  a  state  of  defence  by  estab- 
lishing a  military  system  ;  and  to  oblige  themselves  (in  respect  of  their  lands) 
to  maintain  the  king's  title  and  territories,  with  equal  vigor  and  fealty,  as  if 
they  had  received  their  lands  from  his  bounty  upon  these  express  condi- 
tions, as  pure,  proper,  beneficiary  feudatories.  But  whatever  their  meaning 
was,  the  Norman  interpreters,  skilled  in  all  the  niceties  of  the  feodal  consti- 
tutions, and  well  understanding  the  import  and  extent  of  the  feodal  terms, 
gave  a  very  different  construction  to  this  proceeding:  and  thereupon  took  a 
handle  to  introduce  not  only  the  rigorous  doctrines  which  prevailed  in  the 
duchy  of  Normandy,  but  also  such  fruits  and  dependencies,  su.ch  hardships 
and  services,  as  were  never  known  to  other  nations ;  as  if  the  English  had, 
in  fact  as  well  as  theory,  owed  every  thing  they  had  to  the  bounty  of  their 
sovereign  lord. 

"  Having  given  this  short  history  of  their  rise  and  progress,  we  will  next 
consider  the  nature,  doctrine,  and  principal  laws  offends;  wherein  we  shall 
evidently  trace  the  groundwork  of  many  parts  of  our  public  polity,  and  al- 
so the  original  of  such  of  our  own  tenures  as  were  either  abolished  in  the 
last  century,  or  still  remain  in  force. 

"  The  grand  and  fundamental  maxim  of  all  feodal  tenure  is  this  :  that 
all  lands  were  originally  granted  out  by  the  sovereign,  and  are  therefore 
holden,  either  mediately  or  immediately,  of  the  crown.  The  grantor  was 
called  the  proprietor,  or  lord :  being  he  who  retained  the  dominion  or  ulti- 
mate property  of  the  feud  or  fee  ;  and  the  grantee,  who  had  only  the  use 
and  possession,  according  to  the  terms  of  the  grant,  was  styled  the  feuda- 
tory or  vasal,  which  was  only  another  name  for  the  tenant,  or  holder  of 
the  lands  ;  though,  on  account  of  the  prejudices  which  we  have  justly  con- 
ceived against  the  doctrines  that  were  afterwards  grafted  on  this  system, 
we  now  use  the  word  vasal  opprobriously,  as  synonymous  to  slave  or  bond- 
man. The  manner  of  the  grant  was  by  words  of  gratuitous  and  pure  do- 
nation, dedi  et  concessi ;  which  are  still  the  operative  words  in  our  modern 
infeodations  or  deeds  of  feoffment.  This  was  perfected  by  the  ceremony 
of  corporal  investiture,  or  open  and  notorious  delivery  of  possession  in  the 
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presence  of  the  other  vasala  ;  whicli  perpetuated  among  them  the  sera  of 
the  new  acquisition,  ut  a  time  when  the  art  of  writing  was  very  little  known  : 
and  therefore  the  evidence  of  property  was  reposed  in  the  memory  of  the 
neighborhood  ;  who,  in  case  of  a  disputed  title,  were  afterwards  called  up- 
on to  decide  the  diflerence,  not  only  according  to  external  proofs,  adduced 
by  the  parties  litigant,  but  also  by  the  internal  testimony  of  their  own  pri- 
vate knowledge. 

"  Besides  an  oath  o^  fealty,  or  profession  of  faith  to  the  lord,  which  was 
the  parent  of  our  oath  of  allegiance,  the  vasal  or  tenant  upon  investiture 
did  usually  homage  to  his  lord  ;  openly  and  humbly  kneeling,  being  ungirt, 
uncovered,  and  holding  up  his  hands  both  together  between  those  of  the 
lord,  who  sate  before  him ;  and  there  professing  that  '  he  did  become  his 
man,  from  that  day  forth,  of  life  and  limb  and  earthly  honor:'  and  then  he 
received  a  kiss  from  his  lord.  Which  ceremony  was  denominated  homa- 
gium,  or  manhood,  by  the  feudists,  from  the  stated  form  of  words  devenio 
vaster  homo. 

"  When  the  tenant  had  thus  professed  himself  to  be  the  man  of  his  supe- 
rior or  lord,  the  next  consideration  was  concerning  the  service,  which,  as 
such,  he  was  bound  to  render,  in  recompense  for  the  land  that  he  held.  This, 
in  pure,  proper,  and  original  feuds,  was  only  two-fold  ;  to  follow,  or  do  suit 
to,  the  lord  in  his  courts  in  time  of  peace  ;  and  in  his  armies  or  warlike  re- 
tinue, when  necessity  called  him  to  the  field.  The  lord  was,  in  early  times, 
the  legislator  and  judge  over  all  his  feudatories  :  and  therefore  the  vasals  of 
the  inferior  lords  were  bound  by  their  fealty  to  attend  their  domestic  courts 
baron,  (which  were  instituted  in  every  manor  or  barony,  for  doing  speedy 
and  etfectual  justice  to  all  the  tenants,)  in  order  as  well  to  answer  such 
complaints  as  might  be  alleged  against  theniselves,  as  to  form  a  jury  or  hom- 
age for  the  trial  of  their  fellow-tenants  :  and  upon  this  account,  in  all  the 
feodal  institutions  both  here  and  on  the  continent,  they  are  distinguished  by 
the  appellation  of  the  peers  of  the  court:  pares  curtis,  or  pares  curia.  In 
like  manner  the  barons  themselves,  or  lords  of  inferior  districts,  were  de- 
nominated peers  of  the  king's  court,  and  were  bound  to  attend  him  upon 
summons,  to  hear  causes  of  greater  consequence  in  the  king's  presence,  and 
under  the  direction  of  his  grand  justiciary;  till  in  many  countries  the  power 
of  that  officer  was  broken  and  distributed  into  other  courts  of  judicature, 
the  peers  of  the  king's  court  still  reserving  to  themselves  (in  almost  every 
feodal  government)  the  right  of  appeal  from  those  subordinate  courts  in  the 
last  resort.  The  military  branch  of  service  consisted  in  attending  the  lord 
to  the  wars  if  called  upon,  with  such  a  retinue,  and  for  such  a  number  of 
days,  as  were  stipulated  at  the  first  donation,  in  proportion  to  the  quantity 
of  the  land. 

"  At  the  first  introduction  of  feuds,  as  they  were  gratuitous,  so  also  they 
were  precarious,  and  held  at  the  will  of  the  lord,  who  was  then  the  sole 
judge  whether  his  vasal  performed  his  services  faithfully.  Then  they  be- 
came certain  for  one  orrnore  years.  Among  the  ancient  Germans  they 
continued  only  from  year  to  year;  an  annual  distribution  of  lands  being 
made  by  their  leaders  in  their  general  councils  or  assemblies.  This  was 
professedly  done  lest  their  thoughts  should  be  diverted  from  war  to  agricul- 
ture, lest  the  strong  should  encroach  upon  the  possessions  of  the  weak,  and 
lest  luxury  and  avarice  should  be  encouraged  by  the  erection  of  permanent 
houses,  and  too  curious  an  attenfion  to  convenience  and  the  elegant  super- 
fluities of  life.  But,  when  the  general  migration  was  pretty  well  over,  and 
a  peaceable  possession  of  the  nevv-ac'iuired  settlements  had  introduced  new 
customs  and  manners;  when  the  fertility  of  the  soil  had  encouraged  the 
:-tudy  of  husbandry,  and  an  affection  for  the  spots  they  had  cultivated  be- 
gan naturally  to  arise  m  the  tillers  ;  a  more  permanent  degree  of  property 
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was  introduced,  and  feuds  began  now  to  be  granted  for  the  life  of  the  feud- 
atory. But  still  feuds  were  not  yet  hereditary ;  though  frequently  granted, 
by  the  favor  of  the  lord,  to  the  children  of  the  former  possessor;  till  in  pro- 
cess of  time  it  became  unusual,  and  was  therefore  thought  hard,  to  reject 
the  heir,  if  he  were  capable  to  perform  the  services  :  and  therefore  infants, 
women,  and  professed  monks,  who  were  incapable  of  bearing  arms,  were 
also  incapable  of  succeeding  to  a  genuine  feud.  But  the  heir,  when  admit- 
ted to  the  feud  which  his  ancestor  possessed,  used  generally  to  pay  a  fine 
or  acknowledgment  to  the  lord,  in  horses,  arms,  money,  or  the  like,  for  such 
renewal  of  the  feud :  which  was  called  a  relief,  because  it  raised  up  and  re- 
established the  inheritance,  or  in  the  words  of  the  feodal  writers,  '  incertam 
et  caducam  hereditatem  relevabat.'  This  relief  was  afterwards,  when  feuds 
became  absolutely  hereditary,  continued  on  the  death  of  the  tenant,  though 
the  original  foundation  of  it  had  ceased. 

"For  in  processs  of  time  feuds  came  by  degrees  to  be  universally  ex- 
tended beyond  the  life  of  the  first  vasal,  to  his  so7is,  or  perhaps  to  such  one 
of  them  as  the  lord  should  name  ;  and  in  this  case  the  form  of  the  dona- 
lion  was  strictly  observed  :  for  if  a  feud  was  given  to  a  man  and  his  sons,  all 
his  sons  succeeded  him  in  equal  portions  :  and,  as  they  died  off,  their  shares 
reverted  to  their  lord,  and  did  not  descend  to  their  children,  or  even  to  their 
surviving  brothers,  as  not  being  specified  in  the  donation.  But  when  such 
a  feud  was  given  to  a  man  and  his  heirs,  in  general  terms,  then  a  more  ex«- 
tended  rule  of  succession  took  place  ;  and  when  the  feudatory  died,  his 
male  descendants  in  infinitum  were  admitted  to  the  succession.  When  any 
such  descendant,  who  thus  had  succeeded,  died,  his  male  descendants  were 
also  admitted  in  the  first  place ;  and,  in  defect  of  them,  such  of  his  male 
collateral  kindred  as  were  of  the  blood  or  lineage  of  the  first  feudatory,  but 
no  others.  For  there  was  an  unalterable  maxim  in  feodal  succession,  that 
■'none  was  capable  of  inheriting  a  feud,  but  such  as  was  of  the  blood  of, 
that  is,  lineally  descended  from,  the  first  feudatory."  And  the  descent  be- 
ing thus  confined  to  males,  originally  extended  to  all  the  males  alike  ;  all 
the  sons,  without  any  distinction  of  primogeniture,  succeeding  to  equal 
portions  of  the  father's  feud.  But  this  being  found  upon  many  acccounts 
inconvenient,  (particularly,  by  dividing  the  services,  and  thereby  weakening 
the  strength  of  the  feodal  union,)  and  honorary  feuds  (or  titles  of  nobility) 
being  now  introduced,  which  were  not  of  a  divisible  nature,  but  could  only 
be  inherited  by  the  eldest  son  ;  in  imitation  of  these,  military  feuds  (or  those 
we  are  now  describing)  began  also  in  most  countries  to  descend,  according 
to  the  same  rule  of  primogeniture,  to  the  eldest  son,  in  exclusion  of  all 
the  rest. 

"Other  qualities  of  feuds  were,  that  the  feudatory  could  not  aliene  or  dis- 
pose of  his  feud;  neither  could  he  exchange,  nor  yet  mortgage,  nor  even 
devise  it  by  will,  without  the  consent  of  the  lord.  For  the  reason  of  con- 
ferring the  feud  being  the  personal  abilities  of  the  feudatory  to  serve  in  war, 
it  was  not  fit  he  should  be  at  liberty  to  transfer  this  gift,  either  from  him- 
self, or  from  his  posterity  who  were  presumed  to  inherit  his  valour,  to  others 
who  might  prove  less  able.  And,  as  the  feodal  obligation  was  looked  upon 
as  reciprocal,  the  feudatory  being  entitled  to  the  lord's  protection,  in  return 
for  his  own  fealty  and  service  ;  therefore  the  lord  could  no  more  transfer 
his  seigniory  or  protection  without  consent  of  his  vasal,  than  the  vasal  could 
his  feud  without  consent  of  his  lord  :  it  being  equally  unreasonable,  that  the 
lord  should  extend  his  protection  to  a  person  to  whom  he  had  exceptions, 
and  that  the  vasal  should  owe  subjection  to  a  superior  not  of  his  oun 
choosing. 

"  These  were  the  principal,  and  very  simple,  qualities  of  the  genuine  or 
original  feuds;   which  were  all  of  a  military  nature^  and  in  the  hands  of 
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military  persons ;  though  tlie  feudatories,  being  under  frequent  incapacities 
of  cultivating  and  manuring  their  own  lands,  soon  found  it  necessary  to 
commit  part  of  them  to  inferior  tenants ;  obliging  them  to  such  returns  in 
service,  corn,  cattle,  or  money,  as  might  enable  the  chief  feudatories  to  at- 
tend their  military  duties  without  distraction  :  which  returns,  or  reditus, 
were  the  original  of  rents,  and  by  these  means  the  feodal  polity  was  greatly 
extended  ;  these  inferior  feudatories  (who  held  what  are  called  in  the  Scots 
law  "  rere-fiefs")  being  under  similar  obligations  of  fealty  to  do  suit  of  court, 
to  answer  the  stipulated  renders  or  rent-service,  and  to  promote  the  welfare 
of  their  immediate  superiors  or  lords :  but  this  at  the  same  time  demolished 
the  ancient  simplicity  of  feuds  ;  and  an  inroad  being  once  made  upon  their 
constitution,  it  subjected  them,  in  a  course  of  time,  to  great  varieties  and 
innovations.  Feuds  began  to  be  bought  and  sold,  and  deviations  were 
made  from  the  old  fundamental  rules  of  tenure  and  succession  ;  which  were 
held  no  longer  sacred,  when  the  feuds  themselves  no  longer  continued 
to  be  purely  military.  Hence  these  tenures  began  now  to  be  divided  into 
feoda  propria  et  impropria,  proper  and  improper  feuds;  under  the  former  of 
which  divisions  were  comprehended  such,  and  such  only,  of  whicJi  we  have 
before  spoken  ;  and  under  that  of  improper  or  derivative  feuds  were  com- 
prised all  such  as  do  not  fall  within  the  other  descriptions;  such,  for  in- 
stance, as  were  originally  bartered  and  sold  to  the  feudatory  for  a  price  ; 
such  as  were  held  upon  base  or  less  lionourable  services,  or  upon  a  rent,  in 
Jieu  of  military  service ;  such  as  were  in  themselves  alienable,  without  mu- 
tual license  ;  and  such  as  might  descend  indifferently  either  to  males  or  fe- 
males. But,  where  a  difference  was  not  expressed  in  the  creation,  such 
ioew  created  feuds  did  in  all  respects  follow  the  nature  of  an  original,  genu- 
ine, and  proper  feud. 

"But  as  soon  as  the  feodal  system  came  to  be  considered  in  the  light  of 
a  civil  establishment,  rather  than  as  a  military  plan,  the  ingenuity  of  the 
same  ages,  which  perplexed  all  theology  with  the  subtilty  of  scholastic  dis- 
quisitions, and  bewildered  philosophy  in  the  mazes  of  metaphysical  jargon, 
began  also  to  exert  its  influence  on  this  copious  and  fruitful  sujbect :  in  pur- 
suance of  which,  the  most  refined  and  oppressive  consequences  were  drawn 
from  what  originally  was  a  plan  of  simplicity  and  liberty,  equally  beneficial 
to  both  lord  and  tenant,  and.  prudently  calculated  for  their  mutual  protec- 
tion and  defence.  From  this  one  foundation,  in  different  countries  of  Eu- 
rope, very  different  superstructures  have  been  raised." 

Having  thus  presented  the  student  with  Mr,  Blackstone's  history  of  the 
feudal  system,  I  shall  content  myself  with  a  few  short  extracts  from  his 
chapters  on  the  ancient  and  modern  English  tenures,  as  the  entire  abroga- 
tion of  the  system  of  tenures  renders  it  unnecessary  that  I  should  enter  at 
large  upon  the  subject.  As  a  knowledge  of  the  common  law  is,  however, 
intimately  connected  with  them  and  with  their  fruits  or  consequences,  I 
must  earnestly  request  of  the  student  an  attentive  perusal  of  these  chapters 
of  the  Commentator,  which  will  well  reward  him  for  his  labour. 

.  "  Almost  all  the  real  property  of  England,"  says  Mr.  B.,  "is  by  the  policy 
of  our  laws,  supposed  to  be  granted  by,  dependent  upon,  and  holden  of, 
some  superior  lord,  by  and  in  consideration  of  certain  services  to  be  render- 
ed to  the  lord  by  the  tenant  or  possessor  of  this  property.  The  thing  holden 
is  therefore  styled  a  tenement,  the  possessors  thereof  tenants,  and  the  man- 
ner of  their  possession  a  tenure.  Thus  all  the  land  in  the  kingdom  is  sup- 
posed to  be  holden,  mediately  or  immediately,  of  the  king,  who  is  styled 
the  lord  paramoxmt,  or  above  all.  Such  tenants  as  held  under  the  king  im- 
mediately, when  they  granted  out  portions  of  their  lands  to  inferior  per- 
sons, became  also  lords  with  respect  to  those  inferior  persons,  as  they  were 
still  tenants  with  respect  to  the  king:  and,  thus  partaking  of  a  middle  na- 
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ture,  were  called  mesne,  or  middle,  lords.  So  that  if  the  king  granted  a 
manor  to  A,  and  he  granted  a  portion  of  the  land  to  B,  now  B  was  said  to 
hold  of  A,  and  A  of  the  king;  or,  in  other  words,  B  held  his  lands  imme- 
diately of  A,  but  mediately  of  the  king.  The  king,  therefore,  was  styled 
lord  paramount ;  A  was  both  tenant  and  lord,  or  was  a  mesne  lord ;  and  B 
was  called  ieneni  par  avail,  or  the  lowest  tenant;  being  he  who  was  sup- 
posed to  make  avail  or  profit  of  the  land."  This  was  in  early  times  the 
accustomed  mode  of  granting  the  lands,  but  the  superior  lords  having  dis- 
covered that  their  interests  were  materially  invaded  by  these  subinfeudations, 
they  procured  at  length  the  passage  of  the  statute  called  the  statute  "  quia 
emptores,"  which  provided  that  upon  all  feoffments  the  feoffee  should  hold 
not  of  his  fepffor  but  of  the  chief  lord  of  whom  his  own  feoffor  held.  This 
statute  was  enacted  in  the  18th  Edward  I. 

"  All  tenures  being  thus  derived,  or  supposed  to  be  derived,  from  the  king, 
those  that  held  immediately  under  him,  in  right  of  his  crown  and  dignity, 
were  called  his  tenants  in  capite,  or  in  chief;  which  was  the  most  honour- 
able species  of  tenure,  but  at  the  same  time  subjected  the  tenants  to  greater 
and  more  burthensome  services,  than  inferior  tenures  did.  This  distinction 
ran  through  all  the  different  sorts  of  tenure."  Of  these  the  principal  were 
knights  service,  free  and  common  socage,  pure  villenage  and  villein  socage: 
to  each  of  which  there  were  incident  a  variety  of  oppressive  and  burthen- 
some  consequences  which  are  detailed  at  length  in  the  5th  and  6th  chapters 
of  2  Blackstone.  They  occasioned  a  slavery  so  complicated  and  extensive, 
that  at  length,  in  the  reign  of  Charles  II.  almost  all  these  tenures  or  servi- 
ces were  turned  into  free  and  common  socage.  Under  the  same  head,  fall 
also  the  customs  known  in  the  English  law  as  borough  english  and  gavel- 
kind. Of  these,  with  which  we  frequently  meet  even  in  modern  authori- 
ties, it  may  suffice  here  to  say,  that  by  the  former  the  youngest  son  succeed- 
ed to  the  burgage  tenement  instead  of  the  eldest,  who  is  preferred  by  the 
common  law ;  and  that  the  latter,  which  prevailed  by  custom  in  Kent,  was 
distinguished  by  the  foUowiryg  peculiarities  :  1.  "  The  tenant  was  of  age 
sufficient  to  aliene  his  estate  by  feoffment  at  fifteen.  2.  The  estate  did  not 
escheat  in  case  of  an  attainder  and  execution  for  felony  ;  their  maxim  be- 
ing '  the  father  to  the  bough,  the  son  to  the  plough.'  3.  In  most  places  he 
had  a  power  of  devising  lands  by  will,  before  the  statute  for  that  purpose  was 
made.  4.  The  lands  descended  not  to  the  eldest,  youngest,  or  any  one  son 
only,  but  to  all  the  sons  together;  which  was  indeed  anciently  the  most 
usual  course  of  descent  all  over  England,  though  in  particular  places  parti- 
cular customs  prevailed." 

Among  the  incidents  to  socage  tenure,  there  was  one  which,  notwithstand- 
ing the  abolition  of  all  tenures  in  Virginia,  it  may  not  be  improper  to  men- 
tion. I  speak  of  wardship,  which  was  also  an  incident  to  knight  service, 
though  of  a  nature  very  different.  For  in  knight  service  it  consisted  of  the 
custody  of  the  body  and  lands  of  the  heir,  without  an  account  of  profits,  un- 
til the  age  of  twenty-one  in  males  and  sixteen  in  females.  But  in  socage 
tenure  "  if  the  inheritance  descend  to  an  infant  under  fourteen,  the  ward- 
ship of  him  does  not,  nor  ever  did,  belong  to  the  lord  of  the  fee  ;  because 
in  this  tenure,  no  military  or  other  personal  service  being  required,  there' 
was  no  occasion  for  the  lord  to  take  the  profits,  in  order  to  provide  a  proper 
substitute  for  his  infant  tenant :  but  his  nearest  relation  (to  whom  the  in- 
heritance cannot  descend)  shall  be  his  guardian  in  socage,  and  have  the 
custody  of  his  land  and  body  till  he  arrives  at  the  age  of  fourteen.  The 
guardian  must  be  such  a  one,  to  whom  the  inheritance  by  no  possibility  caft- 
descend  ;  as  was  fully  explained,  together  with  the  reasons  for  it,  in  the 
former  book  of  these  commentaries.  At  fourteen  this  wardship  in  socage 
ceases ;  and  the  heir  may  oust  the  guardian  and  call  him  to  account  for  the 
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rents  and  profits:  for  at  this  age  the  law  supposes  him  capable  of  choosing 
a  guardian  for  himself,"  aS' we  have  already  seen  in  the  lecture  on  the  rela- 
tion of  guardian  and  ward. 

So  much  must  suffice  as  to  the  modern  English  tenures.  The  whole 
have  been  abolished  by  the  act  of  May,  1779,  ch.  13,  which  contains  this 
strong  and  emphatic  enactment : 

"  And  that  the  proprietors  of  lands  within  this  commonwealth  may  no 
longer  be  subject  to  any  servile,  feudal,  or  precarious  tenure ;  and  to  pre- 
vent the  danger  to  a  free  state  from  perpetual  revenue,  Be  it  enacted,  that 
the  reservation  of  royal  mines,  of  quit-rents,  and  all  other  reservations  and 
conditions  in  the  patents  or  grants  of  land  from  the  crown  of  England,  or 
Great-Britain,  under  the  former  government,  shall  be,  and  are  hereby  de- 
clared null  and  void  ;  and  that  all  lands  thereby  respectively  granted,  shall 
be  held  in  absolute  and  unconditional  property  to  all  intents  and  purposes 
whatsoever,  in  the  same  manner  with  the  lands  hereafter  to  be  granted  by 
the  commonwealth  by  virtue  of  this  act."  Edi.  1785,  p.  98.  By  the  opera- 
tion of  this  act  the  possession  of  all  lands  in  Virginia  became  allodial,  theit 
is,  independent,  and  held  of  no  superior  at  all. 


CHAPTER  V. 
OF  FREEHOLD  ESTATES.    OF  INHERITANCE. 

"  The  next  objects  of  our  disquisitions  are  the  nature  and  properties  of 
estates.  An  estate  in  lands,  tenements,  and  hereditaments,  signifies  such 
interest  as  the  tenant  hath  therein :  so  that  if  a  man  grants  all  his  estate  in 
Dale  to  A. and  his  heirs,  every  thing  that  he  can  possibly  grant  shall  pass 
thereby.  It  is  called  in  Latin  status  ;  it  signifying  the  condition,  or  circum- 
stance, in  which  the  owner  stands  with  regard  to  his  property.  And  to 
ascertain  this  with  proper  precision  and  accuracy,  estates  may  be  consider- 
ed in  a  three-fold  view  :  first,  with  regard  to  the  quantity  of  interest  which 
the  tenant  has  in  the  tenement :  secondly,  with  regard  to  the  time  at  which 
that  quantity  of  interest  is  to  be  enjoyed  :  and  thirdly,  with  regard  to  the 
number  and   connexions  of  the  tenants. 

"  First,  with  regard  to  the  quantity  of  interest  which  the  tenant  has  in 
the  tenement,  this  is  measured  by  its  duration  and  extent.  Thus,  either  his 
right  of  possession  is  to  subsist  for  an  uncertain  period,  during  his  own  life, 
or  the  life  of  another  man :  to  determine  at  his  own  decease,  or  to  remain 
to  his  descendants  after  him  :  or  it  is  circumscribed  within  a  certain  number 
of  years,  months,  or  days :  or,  lastly,  it  is  infinite  and  unlimited,  being  vest- 
ed in  him  and  his  representatives  for  ever.  And  this  occasions  the  prirna- 
ry  division  of  estates  into  such  as  are  freehold,  and  such  as  are  less  than- 
freehold. 

"  A'n  estate  of  freehold,  libcrum  tenementum,  or  franktenement,  is  defined 
by  Britton  to  be  "the  possession  of  the  soil  by  a  freeman."  And  St.  Ger- 
Riyn  tells  us,  that  "the  possession  of  the  land  is  called  in  the  law  of  Eng- 
land the  franktenement  or  freehold."  Such  estate,  therefore,  and  no  other, 
as  requires  actual  possession  of  the  land,  is,  legally  speaking,  freehold: 
which  actual  possession  can,  by  the  course  of  the  common  law,  be  only 
given  by  the  ceremony  called  livery  of  seisin,  which  is  the  same  as  the  feo- 
dal  investiture.  And  from  these  principles  we  may  extract  this  description 
of  a  freehold  ;  that  it  is  such  an  estate  in  lands  as  is  conveyed  by  livery  of 
seisin,  or  in  tenements  of  any  incorporeal  nature,  by  'what  is  equivalent 
thereto.  And  accordingly  it  is  laid  down  by  Littleton,  that  where  a  free- 
hold shall  pass,  it  behoveth  to  have  livery  of  feisin.     As,  therefore,  estates 
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of  inheritance  and  estates  for  life  could  not  by  common  law  be  conveyed 
without  livery  of  seisin,  these  are  properly  estates  of  freehold;  and,  as  no 
other  estates  are  conveyed  with  the  same  solemnity,  therefore  no  others  are 
properly  freehold  estate^. 

"Estates  of  freehold  (thus  understood)  are  either  estates  of  inheritance, 
or  estates  not  of  inheritance.''  Of  the  former  there  is  but  one  species,  I 
imagine,  existing  in  this  commonwealth.  But  by  the  English  law  inheri- 
tances are  divided  into  "absolute  or  fee-simple',  and  limited,  one  species  of 
which  we  usually  call  fee-tail. 

I.  Tenant  in  fee-simple  (or,  as  he  is  frequently  styled,  tenant  in  fee,)  i^ 
he  that  hath  lands,  tenements,  or  hereditaments,  to  hold  to  him  and  his  heirs 
forever  ;  generally,  absolutely,  and  simply  ;  without  mentioning  what  heirs, 
but  referring  that  to  his  own  pleasure,  or  to  the  disposition  of  the  law. 
The  true  meaning  of  the  word  fee  (feodum)  is  the  same  with  that  of  feud 
or  fief,  and  in  its  original  sense  it  is  taken  in  contradistinction  to  allodium  ; 
which  latter  the  writers  on  this  subject  define  to  be  every  man's  own  land, 
which  he  possesseth  merely  in  his  own  right,  without  owing  any  rent  or 
service  to  any  superior.  This  is  property  in  its  highest  degree ;  and  the 
owner  thereof  hath  absolutum  et  directum  dominium,  and  therefore  is  said  to 
be  seised  thereof  absolutely  in  dominico  suo,  in  his  own  demesne.  But/e- 
odum,  or  fee,  is  that  which  is  held  of  some  superior,  on  condition  of  render- 
ing him  service ;  in  which  superior  the  ultimate  property  of  the  land  re- 
sides. And,  therefore.  Sir  Henry  Spelman  defines  a  feud  or  fee  to  be  the 
right  which  the  vasal  or  tenant  hath  in  lands,  to  use  the  same,  and  take  the 
profits  thereof  to  him  and  his  heirs,  rendering  to  the  lord  his  due  services  : 
the  mere  allodial  property  of  the  soil  always  remaining  in  the  lord.  This 
allodial  property  no  subject  in  England  has,  [though  all  property  is  so  held 
in  Virginia,]  it  being  a  received,  and  now  undeniable,  principle  in  the  law, 
that  all  the  lands  in  England  are  holden  mediately  or  immediately  of  the 
king.  The  king,  therefore,  only  hath  absolutum  et  directum  dominium  ;  but 
all  subjects'  lands  are  in  the  nature  o^  feodum  or  fee;  whether  derived  to 
them  by  descent  from  their  ancestors,  or  purchased  for  a  valuable  consider- 
ation ;  for  they  cannot  come  to  any  man  by  either  of  those  ways,  unless  ac- 
companied with  those  feudal  clogs  which  were  laid  upon  the  first  feudatory 
when  it  was  originally  granted.  A  subject,  therefore,  hath  only  the  usu- 
fruct, and  not  the  absolute  property  of  the  soil;  or,  as  Sir  Edward  Coke 
expresses  it,  he  hath  dominium  utile,  but  not  dominium  directum.  And  hence 
it  is,  that,  in  the  most  solemn  acts  of  law,  we  express  the  strongest  and 
highest  estate  that  any  subject  can  have,  by  these  words :  'he  is  seised 
thereof  in  his  demesne,  as  of  fee.'  It  is  a  man's  demesne,  dominicum,  or 
property,  since  it  belongs  to  him  and  his  heirs  for  ever :  yet  this  domini- 
cum, property,  or  demesne  is  strictly  not  absolute  or  allodial,  but  qualified 
or  feodal :  it  is  his  demesne,  as  of  fee :  that  is,  it  is  not  purely  and  simply 
his  own,  since  it  is  held  of  a  superior  lord,  in  whom  the  ultimate  property 
resides. 

"  Thid  is  the  primary  sense  and  acceptation  of  the  \vord/ee.  But  (as  Sir 
Martin  Wright  very  justly  observes)  the  doctrine,  '  that  all  lands  are  holden,' 
having  been  for  so  many  ages  a  fixed  and  undeniable  axiom,  our  English 
lawyers  do  very  rarely  (of  late  years  especially)  use  the  word/ee  in  this  its 
primary  original  sense,  in  contradistinction  to  allodium  or  absolute  proper- 
ty, with  which  they  have  no  concern  ;  but  generally  use  it  to  express  the 
continuance  or  quantity  of  estate.  A/ce,  therefore,  in  general,  signifies  an 
estate  of  inheritance,  being  the  highest  and  most  extensive  interest  that  a 
man  can  have  in  feud  :  and  when  the  term  is  used  simply,  without  any  other 
ardjunct,  or  has  the  adjunct  of  simple  annexed  to  it,  (as  a  fee,  or  a  fee-sim- 
ple,) it  is  used  in  contradistinction  to  a  fee-conditional  at  the  common  law, 
6* 
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or  a  fee-tail  by  the  statute  ;  importing  an  absolute  inheritance,  clear  of  any 
condition,  limitation,  or  restrictions  to  particular  heirs,  but  descendible  to 
the  heirs  general,  whether  male  or  female,  lineal  or  collateral.  And  in  no 
other  sense  than  this  is  the  king  said  to  be  seised  in  fee,  he  being  the  feu- 
datory of  no  man.  " 

"  Taking,  therefore, /cc  for  the  future,  unless  where  otherwise  explained, 
in  this  its  secondary  tense,  as  a  state  of  inheritance,  it  is  applicable  to,  and 
may  be  had  in,  any  kind  of  hereditaments,  either  corporeal  or  incorporeal. 
But  there  is  this  distinction  between  the  two  species  of  hereditaments  ;  that, 
of  a  corporeal  inheritance  a  man  shall  be  said  to  be  seised  in  his  demesne, 
as  of  fee;  of  an  incorporeal  one,  he  shall  only  be  said  to  be  seised  as  of  fee, 
and  not  in  his  demesne.  For,  as  incorporeal  hereditaments  are  in  their  na- 
ture collateral  to,  and  issue  out  of,  lands  and  houses,  their  owner  hath  no 
property,  dominicxmi ,  or  demesne,  in  the  thing  itself,  but  hath  only  some- 
thing derived  out  of  it ;  resembling  the  servilules,  or  services,  of  the  civil 
law.  The  dominicum  or  property  is  frequently  in  one  man,  while  the  ap- 
pendage or  service  is  in  another.  Thus  Caius  may  be  seised  as  of  fee  of 
a  way  leading  over  the  land,  of  which  Titius  is  seised  in  his  demesne  as  of 
fee. 

"  The  fee-simple  or  inheritance  of  lands  and  tenements  is  generally  vest- 
ed and  resides  in  some  person  or  other;  though  divers  inferior  estates  may 
be  carved  out  of  it.  As  if  one  grants  a  lease  for  twenty-one  years,  or  for 
one  or  two  lives,  the  fee-simple  remains  vested  in  him  and  his  heirs  ;  and 
after  the  determination  of  those  years  or  lives,  the  land  reverts  to  the  gran- 
tor or  his  heirs,  who  shall  hold  it  again  in  fee-simple.  Yet  sometimes," 
says  Mr.  Blackstone,  "  the  fee  may  be  in  abeyance,  that  is  (as  the  word 
signifies,)  in  expectation,  remembrance,  and  contemplation  in  law  ;  there 
being  no  person  in  esse,  in  whom  it  can  vest  and  abide  ;  though  the  law  con- 
siders it  as  always  potentially  existing,  and  ready  to  vest  whenever  a  pro- 
per owner  appears.  Thus,  in  a  grant  to  John  for  life,  and  afterwards  to 
the  heirs  of  Richard,  the  inheritance  is  plainly  neither  granted  to  John 
nor  Richard,  nor  can  it  vest  in  the  heirs  of  Richard  till  his  death,  nam  nemo 
est  haeres  viventis  :  it  remains  therefore  in  waiting  or  abeyance,  during  the 
life  of  Richard.  This  is  likewise  always  the  case  of  a  parson  of  a  church, 
who  hath  only  an  estate  therein  for  the  term  of  his  life  ;  and  the  inheritance 
remains  in  abeyance.  And  not  only  the  fee,  but  the  freehold  also,  may  be 
in  abeyance  ;  as,  when  a  parson  dies,  the  freehold  of  his  glebe  is  in  abey- 
ance, until  a  successor  is  named,  and  then  it  vests  in  the  successor.'' 

These  opinions  of  Mr.  Blackstone  have  been,  I  think,  successfully  con- 
tested by  other  writers.  Thus,  in  the  case  first  put,  of  the  devise  to  John 
for  life,  with  remainder  to  the  heira  of  Richard,  Mr.  Fearne  has  proved  be- 
yond controversy  that  the  doctrine  here  laid  down  is  incorrect.  See  Fearne 
on  Contingent  Rem.  4th  ed.  pp.  275  to  28().  That  distinguished  writer, 
on  the  intricate  doctrine  of  contingent  remainders,  contends  with  much 
reason  that  the  fee  remains  in  the  grantor  and  his  heirs  until  the  contingen- 
cy happens,  and  is  not  in  abeyance,  as  Mr.  Blackstone  alleges.  The  other 
instances  which  he  gives  cannot  arise  in  Virginia,  where  an  ecclesiastical 
establishment  is  unknown  ;  nor  am  I  aware  of  any  case,  with  us,  in  which 
the  freehold  or  inheritance  can  be  in  abeyance. 

"The  word  "  heirs"  is  necessary  [in  England]  in  the  grant  or  donation 
in  order  to  make  a  fee,  or  inheritance.  For  if  land  be  given  to  a  man  for- 
ever, or  to  him  and  his  assigns  forever,  this  vests  in  him  but  an  estate  for 
life."  But  in  Virginia  it  is  provided  by  statute,  that  every  estate  in  lands, 
whether  created  by  deed  or  devise,  shall  be  deemed  to  be  a  fee-simple,  al- 
though other  words  theretofore  necessary  to  create  an  inheritance  be  not  ad- 
ded ;  provided  a  less  estate  be  not  limited  by  expres.s  words,  or  do  not  ap- 
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pear  to  have  been  granted,  conveyed,  or  devised  by  construction  or  opera- 
tion of  law.     Acts  of  1785,  ch.  62.     12  Hen.  Stat.  157.     1  R.  C.  ch.  99, 

§  27.  This  provision  took  effect  on  the  1st  January,  1787.  See  12  Hen. 
Stat.  158.  And  hence  it  becomes  necessary  to  continue  the  prosecution  of 
our  enquiries  as  to  the  doctrines  of  the  common  law  on  this  subject,  since 
the  construction  of  all  deeds  and  wills,  made  anterior  to  the  commence- 
ment of  the  act  of  1785,  must  be  governed  by  that  law. 

Mr.  Blackstone  tells  us,  that  the  rule  laid  down  as  to  the  necessity  of  the 
word  heirs,  in  a  grant  or  donation,  in  order  to  pass  a  fee  or  inheritance,  is 
softened  by  many  exceptions.  Some  of  these,  such  as  the  creations  of  no- 
bility by  writ,  and  grants  to  the  king  or  a  bishop,  or  other  spiritual  corpora- 
tion in  Frankelmoign,  find  no  place  in  our  law.  It  is  also  a  matter  of  little 
interest  that  fines  and  reco\'eries  are  excluded  from  the  operation  of  the 
rule,  since  they  are  certainly  unused  in  Virginia,  even  if  they  may  not  be 
considered  as  obsolete.  The  only  two  exceptions,  therefore,  to  the  appli- 
cation of  the  rule  above  laid  down,  to  which  it  is  material  for  us  to  advert, 
are  those  of  grants  to  corporations,  and  devises  by  will.  1.  In  grants  to 
sole  corporations,  the  word  successors  supplied  the  place  of  heirs.  "But 
in  a  grant  of  lands  to  a  corporation  aggregate,  the  word  "successors"  is 
not  necessary,  though  usually  inserted :  for,  albeit  such  simple  grant  be 
strictly  an  estate  for  life,  yet  as  that  corporation  never  dies,  such  estate  for 
life  is  perpetual,  or  equivalent  to  a  fee-simple,  and  therefore  the  law  allows 
it  to  be  one."  2.  In  devises  by  will  the  rule  does  not  prevail :  for  in  wills, 
a  fee  may  pass  without  any  words  of  limitation  to  the  heirs,  as  often  as  it 
can  by  any  means  be  clearly  collected,  that  it  was  the  intention  of  the  tes- 
tator to  give  an  interest  of  this  extent.  In  the  construction  of  wills,  the 
testator  is  supposed  to  have  wanted  that  professional  assistance  of  which  a 
party  to  a  deed  may  always  avail  himself.  (Treat,  on  Eq.  59,  §  2.  2  Eu- 
nomus,  47.  Latch  42,  per  Dodderidge.)  The  law,  therefore,  regards  the 
intention,  more  than  the  precise  legal  import  of  the  words  in  which  the  tes- 
tator has  expressed  his  meaning,  (per  Ld.  Mansfield  in  Loveacresrs.  Blight, 
Cowp.  352,)  and  as  often  ,vs  it  can  be  collected  from  any  circumstance  in 
a  will,  Cowp.  235,  or  from  the  whole  will  taken  together,  and  applied  to 
the  subject-matter,  be  reasonably  inferred,  that  the  testator  intended  to  pass 
all  his  estate  in  his  property,  that  estate  will  pass,  though  the  property  be 
not  limited  to  the  heirs  of  the  person  to  whom  the  devise  is  made.  This  is 
rather  a  rule  of  construction  on  the  intention,  than  a  rule  of  positive  law. 
As  it  will  always  happen,  under  rules  of  this  sort,  the  cases  are  various. 
Chitly.     See  2  Prest.  on  Estates,  69  to  77. 

Hence,  by  a  devise  to  a  man  forever,  or  to  one  and  his  assigns  forever, 
or  to  one  in  fee-simple,  the  devisee  hath  an  estate  of  inheritance  ;  for  the 
intention  of  the  devisor  is  sufficiently  plain  from  the  words  of  perpetuity  an- 
nexed, though  he  hath  omitted  the  legal  words  of  inheritance.  But  if  the 
devise  be  to  a  man  and  his  assigns,  without  annexing  words  of  perpetuity, 
there  the  devisee  shall  take  only  an  estate  for  life  :  for  it  does  not  appear 
that  the  devisor  intended  any  more;  unless  indeed  other  expressions  are 
used  from  which  such  intention  may  be  inferred.  This  often  happens  ;  and 
the  courts  seem  to  have  been  astute  in  catching  at  any  thing  in  a  will  which 
seems  to  imply  a  design  to  give  a  fee.  Thus  that  intention  is  sometimes 
implied  from  the  use  of  the  word  estate,  which  in  legal  phraseology  does 
not  mean  only  the  property  itself  but  the  quantity  of  interest  which  the 
owner  has  in  it.  Hence  a  devise  even  in  England  of  all  a  man's  estate  to 
A,  without  more  saying,  passes  a  fee.  7  E.  259.  4  M.  &  S.  369.  4Taun. 
176.  6  Taun.  410.  '2  Marsh.  113.  And  though  in  England  the  declara- 
tion in  the  introductory  part  of  a  will,  of  an  intention  to  dispose  of  all  a 
man's  estate,  will  not  suffice  without  a  specific  devise  to  that  effect,  yet  in 
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Watson  vt.  Powell,  and  Kennon  is.  M'Roberts,  and  Davis  vs.  Miller,  (3 
Call,  306.  1  Wash.  96.  1  Call,  lii7.)  it  was  decided  that  when  the  testa- 
tor in  the  preamble  of  his  will  recites  his  intention  to  disj)ose  of  his  estate,  a 
devise  of  lands  to  A  without  words  ot  limitation  is  good  to  pass  a  fee,  as 
the  word  estate  will  be  transposed  from  the  preamble,  and  incorporated  in 
the  devise  for  that  purpose.  And  subsecpiently,  the  courts  founding  them- 
selves on  the  intention  of  the  testator,  and  on  the  principle  that  where  it  is 
a  legal  intention  it  furnishes  the  law  of  the  subject,  have  determined  that 
where,  from  the  whole  will,  the  intention  to  give  a  fee  can  be  deduced,  that 
intention  shall  be  obeyed.  1  Mun.  537.  Judge  Roane  intimated  a  disin- 
clination to  go  farther  than  the  court  had  already  done  in  former  cases,  and 
dissented  from  the  majority  of  the  court.  In  a  subsequent  case,  the  same 
principle  was  settled  by  the  same  court  with  the  same  dissent  on  the  part  of 
Judge  Roane.     1  Mun.  549.     See  also  3  Ran.  260. 

In  a  still  later  case,  however,  we  find  it  decided  that  a  devise  of  lands  be- 
fore the  1st  January,  1787,  will  not  be  construed  to  be  a  fee,  because  of  a 
direction  that  the  testator's  debts  be  first  paid,  especially  if  other  funds  be 
appropriated  for  payment  of  debts  ;  and  that  when  a  will  is  systematically 
composed  and  the  meaning  plain,  the  court  will  not,  for  the  purpose  of  en- 
larging the  estate,  transpose  expressions  occurring  in  other  clauses  and  ob- 
viously relating  to  other  subjects.  The  decision  does  not,  however,  impugn 
the  doctrine,  that  where  lands  are  given  charged  with  the  payment  of  a  spe- 
cific sum,  which  is  not  to  be  raised  out  of  the  rents  and  profits,  such  a  de- 
vise without  words  of  perpetuity  will  carry  a  fee-simple ;  for  otherwise  the 
devisee  might  be  a  loser  by  dying  before  he  was  repaid  the  sum  charged  up- 
on the  estate.     Hargr.  Co.  Litt.  9  b.     3  T.  R.  356.     8  T.  R.  1. 

II.  "We  are  next  to  consider  limited  fees,  or  such  estates  of  inheritance 
as  are  clogged  and  confined  with  conditions,  or  qualifications,  of  any  sort. 
And  these  we  may  divide  into  two  sorts:  1.  Qualified,  or  base  fees  ;  and, 
2.  Fees  conditional,  so  called  at  the  common  law  ;  and  afterwards  {ees-tail, 
in  consequence  of  the  statute  de  donis. 

1.  "  A  base,  or  qualified  fee,  is  such  a  one  as  hath  a  qualification  subjoin- 
ed thereto,  and  which  must  be  determined  whenever  the  qualification  an- 
nexed to  it  is  at  an  end.  As,  in  the  case  of  a  grant,  to  A,  and  his  heirs, 
tenants  of  the  manor  of  Dale;  in  this  instance,  whenever  the  heirs  of  A 
cease  to  be  tenants  of  that  manor,  the  grant  is  entirely  defeated.  So,  when 
Henry  VI.  granted  to  John  Talbot,  lord  of  the  manor  of  Kingston-Lisle  in 
Berks,  that  he  and  his  heirs,  lords  of  the  said  manor,  should  be  peers  of  the 
realm,  by  the  title  of  Barons  of  Lisle ;  here  John  Talbot  had  a  base  or  qua- 
lified fee  in  that  dignity,  and,  the  instant  he  or  his  heirs  quitted  the  seignory 
of  th)is  manor,  the  dignity  was  at  an  end.  This  estate  is  a  fee,  because  by 
possibility  it  may  endure  for  ever  in  a  man  and  his  heirs  :  yet  as  that  duration 
depends  upon  the  concurrence  of  collateral  circumstances,  which  qualify  and 
debase  the  purity  of  the  donation,  it  is  therefore  a  qualified  or  base  fee. 

2.  "  A  conditional  fee,  at  the  common  law,  was  a  fee  restrained  to  some 
particular  heirs,  exclusive  of  others :  donatio  stricta  et  coarctata  ;  sicut  certis 
kaeredibus,  quibusdam  asuccessione  exclusis ;''  as  to  the  heirs  of  aman's  body, 
by  which  only  his  lineal  descendants  were  admitted,  in  exclusion  of  col- 
lateral heirs ;  or  to  the  heirs  male  of  his  body,  in  exclusion  both  of  collate- 
rals, and  lineal  females  also.  It  was  called  a  conditional  fee,  by  reason  of 
the  condition  expressed  or  implied  in  the  donation  of  it,  that  if  the  donee 
died  without  such  particular  heirs,  the  land  should  revert  to  the  donor.  For 
this  was  a  condition  annexed  by  law  to  all  grants  whatsoever;  that  on  fail- 
ure of  the  heirs  specified  in  the  grant,  the  grant  should  be  at  an  end,  and 
the  land  return  to  its  ancient  proprietor.  Such  conditional  fees  were  strict- 
ly agreeable  to  the  nature  of  feuds,  when  they  first  ceased  to  be  mere  estates 
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for  life,  and  were  not  yet  arrived  to  be  absolute  estates  in  fee-simple.  And 
we  find  strong  traces  of  these  limited,  conditional  fees,  which  could  not  be 
alienated  from  the  lineage  of  the  first  purchaser  in  our  earliest  Saxon  laws. 

"  Now,  with  regard  to  the  condition  annexed  to  these  fees  by  the  common 
law,  our  ancestors  held,  that  such  a  gift  (^to  a  man  and  the  heirs  of  his  bo- 
dy) was  a  gift  upon  condition,  that  it  should  revert  to  the  donor,  if  the  do- 
nee had  no  heirs  of  his  body;  but,  if  he  had,  it  should  then  remain  to  the 
donee.  They  therefore  called  it  a  fee-simple,  on  condition  that  he  had 
issue.  Now  we  must  observe,  that,  when  any  condition  is  performed,  it  is 
thenceforth  entirely  gone;  and  the  thing  to  which  it  was  before  annexed, 
becomes  absolute,  and  wholly  unconditional.  So  that,  as  soon  as  the  gran- 
tee had  any  issue  born,  his  estate  was  supposed  to  become  absolute,  by  the 
performance  of  the  condition;  at  least  for  these  three  purposes  :  1.  To  en- 
able the  tenant  to  aliene  the  land,  and  thereby  to  bar  not  only  his  own  issue, 
but  also  the  donor  of  his  interest  in  the  reversion.  2.  To  subject  him  to 
forfeit  it  for  treason  ;  which  he  could  not  do,  till  issue  born,  longer  than 
for  his  own  life  ;  lest  thereby  the  inheritance  of  the  issue,  and  reversion  of 
the  donor,  might  have  been  defeated.  3.  To  empoAver  him  to  charge  the 
land  with  rents,  commons,'  and  certain  other  incumbrances,  so  as  to  bind 
his  issue.  And  this  was  thought  the  more  reasonable,  because,  by  the  birth 
of  issue,  the  possibility  of  the  donor's  reversion  was  rendered  more  distant 
and  precarious:  and  his  interest  seems  to  have  been  the  only  one  which 
the  law,  as  it  then  stood,  was  solicitous  to  protect ;  without  much  regard  to 
the  right  of  succession  intended  to  be  vested  in  the  issue.  However,  if  the 
tenant  did  not  in  fact  aliene  the  land,  the  course  of  descent  was  not  altered 
by  this  performance  of  the  condition;  for  if  the  issue  had  afterwards  died, 
and  then  the  tenant  or  original  grantee  had  died  without  making  any  alien- 
ation ;  the  land,  by  the  terms  of  the  donation,  could  descend  to  none  but 
the  heirs  of  his  body,  and  therefore,  in  default  of  them,  must  have  reverted 
to  the  donor.  For  which  reason,  in  order  to  subject  the  lands  to  the  ordi- 
nary course  of  descent,  the  donees  of  these  conditional  fee-simples  took 
care  to  aliene  as  soon  as  they  had  performed  the  condition  by  having  issue  ; 
and  afterwards  repurchased  the  lands,  which  gave  them  a  fee-simple  abso- 
lute, that  would  descend  to  the  heirs  general,  according  to  the  course  of 
the  common  law.  And  thus  stood  the  old  law  with  regard  to  conditional 
fees  :  which  things,  says  Sir  Edward  Coke,  though  they  seem  ancient,  are 
yet  necessary  to  be  known  ;  as  well  for  the  declaring  how  the  common  law- 
stood  in  such  cases,  as  for  the  sake  of  annuities,  and  such  like  inheritances 
as  are  not  within  the  statutes  of  entail,  and  therefore  remain  as  at  the  com-- 
mon  law. 

"  The  inconveniences,  which  attend  these  limited  and  fettered  inheri- 
tances, were  probably  what  induced  the  judges  to  give  way  to  this  subtle 
finesse  of  construction  (for  such  it  undoubtedly  was,)  in  order  to  shorten 
the  duration  of  these  conditional  estates.  Bui,  on  the  other  hand,  the  no- 
bility, who  were  willing  to  perpetuate  their  possessions  in  their  own  fami- 
lies, to  put  a  stop  to  this  practice,  procured  the  statute  of  Westminster  the 
second  (commonly  called  the  statute  de  dcnis  conditionalibus)  to  be  made  ; 
which  paid  a  greater  regard  to  the  private  will  and  intentions  of  the  donor, 
than  to  the  propriety  of  such  intentions,  or  any  public  considerations  what- 
soever. This  statute  revived  in  some  sort  the  ancient  feodal  restraints  which 
were  originally  laid  on  alienations,  by  enacting,  that  from  thenceforth  the 
will  of  the  donor  be  observed  ;  and  that  the  tenements  so  given  (to  a  man 
and  the  heirs  of  his  body)  should  at  all  events  go  to  the  issue,  if  there  were 
any  ;  or,  if  none,  should  revert  to  the  donor. 

"Upon  the  construction  of  this  act  of  parliament,  the  judges  determined 
that  th*"  donee  had  no  longer  a  conditional  fee-simple,  which  became  abso- 


46  FEE-TAIL.  !  BOOK  2. 

lute  and  at  his  own  disposal,  the  instant  any  issue  was  born,  but  they  divi- 
ded the  estate  into  two  parts,  leavin;^  in  the  donee  a  new  kind  of  particu- 
lar estate,  which  they  denominated  a  fee-tait ;  and  investing  in  the  donor 
the  ultimate  fee-simple  of  the  land,  expectant  on  the  failure  of  issue  ;  which 
expectant  estate  is  what  we  now  call  a  reversion.  And  hence  it  is  that  Lit- 
tleton tells  us,  that  tenant  in  fee-tail  is  by  virtue  of  the  statute  of  Westmin- 
ster the  second. 

"  Having  thus  shewn  the  original  of  estates-tail,  I  now  proceed  to  consi- 
der, what  things  may,  or  may  not,  be  entailed  under  the  statute  de  donis. 
Tenements  is  the  only  word  used  in  the  statute :  and  this  Sir  Edward  Coke 
expounds  to  comprehend  all  corporeal  hereditaments  whatsoever;  and  also 
all  incorporeal  hereditaments  which  savour  of  the  realty,  that  is,  which  is- 
sue out  of  corporeal  ones,  or  which  concern,  or  are  annexed  to,  or  may  be 
exercised  within  the  same  ;  as  rents,  estovers,  commons,  and  the  like.  Al- 
so offices  and  dignities,  which  concern  lands,  or  have  relation  to  fixed  and 
certain  places,  may  be  entailed.  But  mere  personal  chattels,  which  savour 
not  at  all  of  the  realty,  cannot  be  entailed.  Neither  can  an  office,  which 
merely  relates  to  such  personal  chattels  ;  nor  an  annuity,  which  charges 
only  the  person,  and  not  the  lands  of  the  grantor.  But  in  these  last,  if 
granted  to  a  man  and  the  heirs  of  his  body,  the  grantee  hath  still  a  fee- 
conditional  at  common  law,  as  before  the  statute  ;  and  by  his  alienation 
(after  issue  born)  may  bar  the  heir  or  reversioner.*  An  estate  to  a  man 
and  his  heirs  for  another's  life  cannot  be  entailed  :  for  this  is  strictly  no  es- 
tate of  inheritance,  (as  will  appear  hereafter,)  and  therefore  not  within  the 
statute  de  donis.  Neither  can  a  copyhold  estate  be  entailed  by  virtue  of 
the  statute ;  for  that  would  tend  to  encroach  upon  and  restrain  the  will  of 
the  lord:  but,  by  the  special  custom  of  the  manor,  a  copyhold  may  be  limi- 
ted to  the  heirs  of  the  body  ;  for  here  the  custom  ascertains  and  interprets 
the  lord's  will. 

"Next,  as  to  the  several  species  of  estates-tails,  and  how  they  are  respec- 
tively created.  Estates-tail  are  either  general  or  special.  Tail-general  is 
where  lands  and  tenements  are  given  to  one,  and  the  heirs  of  his  body  be- 
gotten :  which  is  called  tail-general,  because,  how  often  soever  such  donee 
in  tail  be  married,  his  issue  in  general  by  all  and  every  such  marriage  is,  in 
successive  order,  capable  of  inheriting  the  estate-tail,  per  formam  doni. 
Tenant  in  tail  special  is  where  the  gift  is  restrained  to  certain  heirs  of  the 
donee's  body,  and  does  not  go  to  all  of  them  in  general.  And  this  may 
happen  several  ways.  I  shall  instance  in  only  one  ;  as  where  lands  and 
tenements  are  given  to  a  man  and  the  heirs  of  his  body,  on  Mary  his  now 
wife  to  be  begotten :  here  no  issue  can  inherit,  but  such  special  issue  as  is 
engendered  between  them  two  ;  not  such  as  the  husband  may  have  by  ano-; 
ther  wife  ;  and  therefore  it  is  called  special  tail.  And  here  we  may  ob- 
serve, that  the  words  of  inheritance  (to  him  and  his  heirs,)  give  him  an  es- 
tate in  fee  :  but  they  being  heirs  to  be  by  him  begotten,  this  makes  it  fee-tail ; 
and  the  person  being  also  limited,  on  whom  such  heirs  shall  be  begotten 
(viz.  Mary  his  present  loife,)  this  makes  it  a  fee-tail  special. 

"  Estates,  in  general  and  special  tail,  are  farther  diversified  by  the  distinc- 
tion of  sexes  in  such  entails  ;  for  both  of  them  may  either  be  in  tail  maZe  or 
tail  female.     As  if  lands  be  given  to  a  man,  and  his  heirs  male  of  his  body 

*If  an  annuity  is  granted  out  of  personal  property  to  a  man  and  the  heirs  of  his  body,  it  is  a  fee- 
conditional  at  common  law,  and  there  can  be  no  remainder  or  further  limitations  of  it;-  and  when  tlie 
grantee  has  issue,  lie  has  the  lull  power  of  alienation,  and  of  barring  the  possibility  of  its  reverting  to 
the  grantor  by  the  extinction  of  his  issue.    2  Ves.  160.     J  Bro.  325. 

But  out  of  a  term  for  years,  or  any  personal  chattel,  except  in  the  instance  of  an  annuity,  neither  a 
fee-conditional  nor  an  estate-tail  can  be  created;  for  ifiliey  are  granted  or  devised  by  such  words  as 
would  convey  an  estate-!ail  in  real  property,  the  grantee  or  devisee  has  the  entire  and  absolute  inte- 
rest without  having  issue;  and  as  soon  as  such  an  interest  is  vested  in  any  one,  all  subsequent  liraita- 
•ions  of  consequence  become  null  and  void.  I  Bro.  274.  Harg.  Co  Lift.  20.  Fearne,  345,  3d  ed. 
Roper  on  I,eg:ici(\'?,  rhsjp.  wii.—  f'hristifin. 
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begotten,  this  is  an  estate  in  tail  male  general  ;  but  if  to  a  man  and  the  heirs 
female  of  his  body  on  his  present  wife  begotten,  this  is  an  estate  in  tail  fe- 
male special.  And,  in  case  of  an  entail  male,  the  heirs  female  shall  never 
inherit,  nor  any  derived  from  them  ;  nor,  e  converso,  the  heirs  male,  in  case 
of  a  (fift  in  tail  female.  Thus,  if  the  donee  in  tail  male  hath  a  daughter, 
who  dies  leaving  a  son,  such  grandson  in  this  case  cannot  inherit  the  estate 
tail  ;  for  he  cannot  deduce  his  descent  wholly  by  heirs  male.  And  as  the 
heir  male  must  convey  his  descent  wholly  by  males,  so  must  the  heir  female 
wholly  by  females.  And  therefore  if  a  man  hath  two  estates-tail,  the  one  in 
tail  male,  the  other  in  tail  female  ;  and  he  hath  issue  a  daughter,  which 
daughter  hath  issue  a  son ;  this  grandson  can  succeed  to  neither  of  the  es- 
tates ;  for  he  cannot  convey  his  descent  wholly  either  in  the  male  or  lemale 
line. 

"  As  the  word  heirs  is  necessary  to  create  a  fee,  so  in  farther  limitation  of 
the  strictness  of  the  feodal  donation,  the  word  body,  or  some  other  words  of 
procreation,  are  necessary  to  make  it  a  fee-tail,  and  ascertain  to  what  heirs 
in  particular  the  fee  is  limited.  If  therefore  either  the  words  of  inheritance 
or  words  of  procreation  be  omitted,  albeit  the  others  are  inserted  in  the  grant, 
this  will  not  make  an  estate-tail.  As,  if  the  grant  be  to  a  man  and  his  is- 
sue of  his  body,  to  a  man  and  his  seed,  to  a  man  and  his  children,  or  off- 
spring;  all  these  are  only  estates  for  life,  there  wanting  the  words  of  inheri- 
tance, his  heirs.  So,  on  the  other  hand,  a  gift  to  a  man  and  his  heirs  male, 
or  female,  is  an  estate  in  fee-simple,  and  not  in  fee-tail  ;  for  there  are  no 
words  to  ascertain  the  body  out  of  which  they  shall  issue.  Indeed,  in  last 
wills  and  testaments,  wherein  greater  indulgence  is  allowed,  an  estate-tail 
may  be  created  by  a  devise  to  a  man  and  bis  seed,  or  to  a  man  and  his  heirs 
male  ;  or  by  other  irregular  modes  of  expression,"  of  which,  however,  more 
hereafter. 

"  The  incidents  to  a  tenancy  in  tail,  under  the  statute  Westm.  2,  are  chief- 
ly these.  1.  That  a  tenant  in  tail  may  commit  waste  on  the  estate-tail,  by 
felling  timber,  pulling  down  houses,  or  the  like,  without  being  impeached, 
or  called  to  an  account  for  the  same.  2.  That  the  wife  of  the  tenant  in 
tail  shall  have  her  dower,  or  thirds  of  the  estate-tail.  3.  That  the  husband 
of  a  female  tenant  in  tail  may  be  tenant  by  the  curtesy  of  the  estate-tail.  4. 
That  an  estate-tail  may  be  barred,  or  destroyed  by  a  fine,  by  a  common  re- 
covery, or  by  lineal  warranty  descending  with  assets  to  the  heir." 

A  succinct  account  of  estates-tail  having  thus  been  presented  to  the 
jjtudent,  I  proceed  to  lay  before  him  the  Virginia  statutes  by  which  that 
species  of  estate  has  been  altogether  abolished.  The  evils  of  entails  had 
been  abundantly  felt  even  in  England,  and  had  given  rise  to  the  contrivances 
for  barring,  destroying,  or  docking  them,  which  have  been  mentioned  above. 

"  Children  grew  disobedient  when  they  knew  they  could  not  be  set  aside  : 
farmers  were  ousted  of  their  leases  made  by  tenants  in  tail ;  for,  if  such 
leases  had  been  valid,  then  under  colour  of  long  leases  the  issue  might  have 
been  virtually  disinherited  ;  creditors  were  defrauded  of  their  debts ;  for,  if 
tena,nt  in  tail  could  have  charged  his  estate  with  their  payment,  he  might 
also  have  defeated  his  issue,  by  mortgaging  it  for  as  much  as  it  was  worth  : 
innumerable  latent  entails  were  produced  to  deprive  purchasers  of  the  lands 
they  had  fairly  bought;  of  suits  in  consequence  of  which,  our  ancient  books 
are  full :  and  treasons  were  encouraged  ;  as  estates-tail  were  not  liable  to 
forfeiture,  longer  than  for  the  tenant's  life.  So  that  they  were  justly  brand- 
ed, as  the  source  of  new  contentions,  and  mischiefs  unknown  to  the  com- 
mon law  ;  and  almost  universally  considered  as  the  common  grievance  of 
the  realm." 

Besides  these  evils,  the  system  of  entails  was  calculated  to  sustain  the 
principle  of  aristocracy,  so  much  at  variance  with  the  spirit  of  our  institu- 
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lions.  Our  revolutionary  ancestors  therefore,  instead  of  tampering  with  so 
noxious  a  j)Iant,  resolved  to  lay  the  axe  to  its  root  by  a  total  abolition.  As 
early  therefore  as  the  7th  of  October,  177G,  immediately  after  the  Declara- 
tion of  Independence,  an  act  passed  declaring  "  that  any  person  who  now 
hath,  or  hereafter  may  have,  any  estate  in  fee  taille,  general  or  special,  in 
any  lands  or  slaves  in  possession,  or  in  the  use  or  trust  of  any  lands  or  slaves 
in  possession,  or  who  now  is  or  hereafter  may  be  rntitled  to  any  such  estate 
taille  in  reversion  or  remainder,  after  the  determination  of  any  estate  for 
life  or  lives,  or  of  any  lesser  estate,  whether  such  estate  taille  hath  been  or 
shall  be  created  by  deed,  will,  act  of  assembly,  or  by  any  other  ways  or 
means,  shall  from  henceforth,  or  from  the  commencement  of  such  estate 
taille,  stand  ipso  facto  seized,  possessed,  or  entitled  of,  in,  or  to  such  lands 
or  slaves,  or  use  in  lands  or  slaves,  so  held  or  to  be  held  as  aforesaid,  in  pos- 
session, reversion,  or  remainder,  in  full  and  absolute  fee-simple,  in  like  man- 
ner as  if  such  deed,  will,  act  of  assembly,  or  other  instrument,  had  convey- 
ed the  same  to  him  in  iee-simple  ;  any  words,  limitations,  or  conditions, 
in  the  said  deed,  will,  act  of  assembly,  or  other  instrument,  to  the  contrary 
notwithstanding." 

In  1785  the  principle  of  this  act  was  extended  to  every  estate  in  lands  of 
slaves,  which,  on  the  7th  October,  1779,  was  a  fee-tail,  such  estates  being 
declared  from  that  time  to  have  been,  and  from  thenceforward  to  continue, 
estates  in  fee-simple.  And  it  was  further  enacted,  that  any  estate  in  lands 
limited  since  October,  1776,  or  which  should  be  limited  after  the  1st  January, 
1787,  (when  the  act  of  1785  took  effect,)  so  that  as  the  law  aforetime  was,  it 
would  have  been  an  estate-tail,  should  be  deemed  to  have  been  and  continue 
an  estate  in  fee-simple.  The  act  further  provided,  that  all  such  estates  should 
be  further  discarged  of  the  conditions  annexed  by  the  common  law,  re- 
straining alienations  before  the  donees  shall  have  issue,  and  that  the  donees 
should  hold  pure  and  absolute  fees.  12  Hen.  Stat,  156,  157.  By  this  act 
it  will  be  perceived,  that  a/Z  estates  tail  in  reversion  or  remainder  were  com- 
prehended, whereas  the  act  of  1776  only  embraced  Such  reversions  and  re- 
mainders in  tail  as  were  reserved  after  an  estate  for  life  or  lives  or  any  less 
estate ;  and  did  not  therefore  embrace  the  case  of  a  reversion  or  remainder 
to  take  effect  after  the  determination  of  a  preceding  estate  tail.  It  was,  as 
we  shall  hereafter  see,  upon  this  peculiarity  of  the  act  of  1776  that  the  case 
of  Roy  vs.  Garnett  (2  W.  9)  in  a  measure  turned. 

In  the  revisal  of  1794,  the  act  of  1785  was  re-enacted  verbatim,  with  a 
proviso  annexed,  that  if  the  lands  should  become  escheatable  for  defect  of 
blood,  the  estate  should  descend  and  be  deemed  to  have  descended  agree- 
ably to  the  limitations  of  the  deed  or  will  which  created  it.  In  the  revisal 
of  1819  this  last  act  is  re-enacted  verbatim,  chap.  99  ;  but  it  is  further  pro- 
vided "  that  every  estate  in  lands  limited  by  deed  thereafter  made,  or  by  will 
of  a  person  thereafter  dying,  so  that  as  the  law  was  on  the  7th  of  October, 
1776,  the  estate  would  have  been  an  estate  tail,  shall  be  deemed  a  fee-sim- 
ple in  the  same  manner  as  if  limited  by  those  technical  words,  which  at 
common  law  are  appropriate  to  create  an  estate  in  fee-simple  ;  and  every 
limitation  upon  such  estate  shall  be  held  valid,  if  the  same  would  have  been 
held  valid  when  limited  upon  an  estate  in  fee  created  by  such  technical  lan- 
guage." I  purpose  hereafter  to  take  up  the  whole  of  this  subject  together, 
that  a  more  connected  and  intelligible  statement  of  it  may  be  presented  to 
the  student,  than  can  be  afforded  before  he  has  acquired  some  knowledge  of 
the  doctrines  of  contingent  remainders  and  executory  devises.  Under  that 
head  he  will  find  an  examination  in  some  detail  of  the  question,  what  amounts 
to  the  creation  of  an  estate  tail  by  will  "  as  the  law  aforetime  was."  At 
present  we  shall  only  add,  that,  before  the  revolution,  entails  were  greatly 
favored  in  Virginia.    The  statute  de  donis  was  in  force  here,  and  in  1710  they 
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were  protected  from  being  barred  by  fine  and  recovery.  Even  slaves  were 
rendered  capable  of  being  entailed  by  an  act  passed  in  1727.  In  1734  small 
entailed  estates  not  exceeding  £-200  in  value  were  authorized  to  be  barred  by 
a  proceeding  under  a  writ  of  ad  quod  damnum  as  prescribed  by  an  act  of 
that  year.  Estates  above  the  value  of  £200  could  only  be  barred  by  an  act 
of  assembly.  When  this  was  done,  I  believe  a  settlement  of  other  lands 
equivalent  in  value  was  always  required. 


CHAPTER  VI. 

OF  FREEHOLDS,  NOT  OF  INHERITANCE. 

"  We  are  next  to  discourse  of  such  estates  of  freehold,  as  are  not  of  in- 
heritance, but/or  life  only.  And  of  these  estates  for  life,  some  are  conven- 
tional, or  expressly  created  by  the  act  of  the  parties  ;  others  merely  legal, 
or  created  by  construction  and  operation  of  law.  We  will  consider  them 
both  in  their  order. 

I.  "  Estates  for  life,  expressly  created  by  deed  or  grant,  (which  alone  are 
properly  conventional,)  are  where  a  lease  is  made  of  lands  or  tenements  to 
a  man,  to  hold  for  the  term  of  his  own  life,  or  for  that  of  any  other  person, 
or  for  more  lives  than  one:  in  any  one  of  which  cases  he  is  styled  tenant 
for  life  ;  only  when  he  holds  the  estate  by  the  life  of  another,  he  is  usually 
called  tenant  per  auter  vie.  These  estates  for  life  were,  like  inheritances, 
of  feodal  nature  ;  and  were,  for  some  time,  the  highest  estate  that  any  man 
could  have  in  a  feud,  which  (as  we  have  before  seen)  was  not  in  its  original 
hereditary.  They  were  given  or  conferred  by  the  same  feodal  rights  and 
solemnities,  the  same  investiture  or  livery  of  seisin,  as  fees  themselves  were; 
and  they  are  held  [in  England']  by  fealty,  if  demanded,  and  such  conven- 
tional rents  and  services  as  the  lord  or  lessor,  and  his  tenant  or  lessee,  hav« 
agreed  on. 

"  Estates  for  life  may  [in  England]  be  created,  not  only  by  the  express 
words  before  mentioned,  but  also  by  a  general  grant,  without  defining  or 
limiting  any  specific  estate.  As,  if  one  grants  to  A  B  the  manor  of  Dale,  this 
makes  him  tenant  for  life.  For  though,  as  there  are  no  words  of  inheritance 
or  heirs  mentioned  in  the  grant,  it  cannot  be  construed  to  be  a  fee,  it  shall 
however  be  construed  to  be  as  large  an  estate  as  the  words  of  the  donation 
will  bear,  and  therefore  an  estate  for  life.  Als(vsuch  a  grant  at  large,  or 
a  grant  for  a  term  of  life  generally,  shall  be  construed  to  be  an  estate  for 
the  life  of  the  grantee ;  iri  case  the  grantor  hath  authority  to  make  such 
grant :  for  an  estate  for  a  man's  own  life  is  more  beneficial  and  of  a  higher 
nature  than  for  any  other  life  ;  and  the  rule  of  [the  common]  law  is,  that  all 
grailts  are  to  be  taken  riiost  strongly  against  the  grantor,  unless  in  the  case 
of  the  king." 

Such  are  the  doctrines  of  the  common  law  as  to  the  creation  of  an  ex- 
press estate  for  life,  but  in  Virginia,  as  we  have  already  seen,  a  general 
grant,  without  limiting  or  defining  any  specific  estate,  has  a  more  enlarged 
operation  than  in  England  ;  for  if  a  less  estate  than  a  fee  be  not  limited  by 
express  words,  or  do  not  appear  to  have  been  granted,  conveyed,  or  devised 
by  construction  or  operation  of  law,  the  grant  will  be  construed  to  convey  a 
fee.     1  R.  C.  ch.  99,  §  27. 

"  Estates  for  life  will,  geiierally  speaking,  endure  so  long  as  the  life  for 
which  they  are  granted  :  but  there  are  some  estates  for  life,  which  may  de- 
termine upon  future  contingencies,  before  the  life  for  which  they  are  created 
expires.  As,  if  an  estate  be  granted  to  a  woman  during  her  widowhood,  or 
to  a  man  until  he  be  promoted  to  a  benefice  ;  in  these,  and  similar  cases^ 
7* 
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whenever  the  contingency  happens,  when  the  widow  marries,  or  the  gran- 
tee obtains  a  benefice,  ihe  respective  estates  arc  absolutely  determined  and 
gone.  Yet  while  they  subsist,  they  are  r(!ckoned  estates  for  life  ;  because, 
the  time  for  which  they  will  endure  hvAUjj;  uncertain,  they  may  by  possibili- 
ty last  for  life,  if  the  contingencies  upon  which  they  are  to  determine  do 
not  sooner  happen.  And  moreover,  in  case  an  estate  be  granted  to  a  man 
for  his  life,  generally,  it  may  also  determine  by  his  civil  death  :  as  if  he  en- 
ters into  a  monastery,  whereby  he  is  dead  in  law :  for  which  reason  in  con- 
veyances the  grant  is  usually  made  '  for  the  term  of  a  man's  natural  life  ;' 
which  can  only  determine  by  his  natural  death. 

"  The  incideiits  to  an  estate  for  life  arc  principally  the  following  ;  which 
are  applicable  not  only  to  that  species  of  tenants  ibr  life,  which  are  express- 
ly created  by  deed  ;  but  also  to  those  which  are  created  by  act  and  opera- 
tion of  law. 

1.  "Every  tenant  for  life,  unless  restrained  by  covenant  or  agreement, 
may  of  common  right  take  upon  the  land  demised  to  him  reasonable  esto- 
vers, or  botes.  For  he  hath  a  right  to  the  full  enjoyment  and  use  of  the 
land,  and  all  its  profits,  during  his  estate  therein.  But  he  is  not  permitted 
to  cut  down  timber  or  to  do  other  waste  uj)on  the  premises  :  for  the  destruc- 
tion of  such  things  as  are  not  the  temporary  profits  of  the  tenement,  is  not 
necessary  for  the  tenant's  complete  enjoyment  of  his  estate  ;  but  tends  to 
the  permanent  and  lasting  loss  of  the  person  entitled  to  the  inheritance." 
On  this  subject  the  student  is  referred  to  the  opinion  of  the  judges  of  ap- 
peals, in  the  case  of  Findly  vs.  Smith  and  wife,  (G  Mun.  134,)  cited  hereto- 
fore, and  to  Bac.  Abr.  Waste. 

2.  "  Tenant  for  life,  or  his  representatives,  shall  not  be  prejudiced  by  any 
sudden  determination  of  his  estate,  because  such  a  determination  is  con- 
tingent and  uncertain.  Therefore,"  at  common  law,  "if  a  tenant  for  his 
own  life  sows  the  lands,  and  dies  before  harvest,  his  executors  shall  have  the 
emblements,  or  profits  of  the  crop  :  for  the  estate  was  determined  by  the  act 
of  God,  and  it  is  a  maxim  in  the  law,  that  actus  Dei  nemini  facit  injuriam. 
The  representatives,  therefore,  of  the  tenant  for  life  shall  have  the  emble- 
ments to  compensate  for  the  labor  and  expense  of  tilling,  manuring,  and 
sowing  the  lands  ;  and  also  for  the  encouragement  of  husbandry,  which  be- 
ing a  public  benefit,  tending  to  the  increase  and  plenty  of  provisions,  ought 
to  have  the  utmost  security  and  privilege  that  the  law  can  give  it.  So  it  is, 
also,  if  a  man  be  tenant  for  the  life  of  another,  and  cestui  que  vie,  or  he  on 
whose  life  the  land  is  held,  dies  after  the  corn  is  sown,  the  tenant  ^;cr  ait/er 
vie  shall,"  by  common  law,  "have  the  emblements.  The  same  is  also  the 
rule,  if  a  life-estate  be  determined  by  the  act  of  law.  Therefore,  if  a  lease 
be  made  to  husband  and  wife  during  coverture,  (which  gives  them  a  deter- 
minable estate  for  life,)  and  the  husband  sows  the  land,  and  afterwards  they 
are  divorced  a  vinculo  matrimonii,  the  husband  shall  have  the  emblements  in 
this  case  ;  for  the  sentence  of  divorce  is  the  act  of  law.  But  if  an  estate 
for  life  be  determined'  by  the  tenant's  own  act,  (as,  by  forfeiture  for  waste 
committed  ;  or,  if  a  tenant  during  widowhood  thinks  proper  to  marry,)  in 
these,  and  similar  cases,  the  tenants,  having  thus  determined  the  estate  by 
their  own  acts,  shall  not  be  entitled  to  take  "the  emblements." 

Such  are  the  reasonable  doctrines  of  the  common  law  on  the  subject  of 
emblements.  Very  material,  and  perhaps  some  very  injudicious  alterations 
have  been  introduced  by  our  own  statutes.  I  shall  here  insert  the  four  sec- 
tions of  1  R.  C.  chap.  104,  whicli  relate  to  this  subject,  in  order  to  some 
remarks  upon  them. 

Sect.  53.  If  any  person  shall  die  after  the  first  day  of  March,  the  ser- 
vants and  slaves  of  which  he  was  possessed,  whether  held  for  life  or  for 
other  interest,  and  which  were  cniploycd  in  making  a  crop,  shall  be  continu- 
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ed  on  tlie  plantations  in  the  occupation  of  the  decedent,  until  the  last  day 
of  December  following-,  and  then  delivered  to  those  who  shall  have  a  right 
to  demand  the  same  ;  and  their  crops  shall  be  assets  in  the  hands  of  the  exe- 
cutors and  administrators,  subject  to  debts,  legacies,  and  distribution  ;  the 
levies  and  taxes,  their  tools,  the  expense  of  feeding  them  and  their  families 
to  that  time,  and  delivering  them  well  clothed,  being  first  deducted.  A.nd 
if  such  slaves  or  servants  be  held  by  the  testator  or  intestate  for  his  or  her 
life  only,  in  that  case  the  executor  or  administrator  shall  be  obliged  to  de- 
liver, to  those  who  are  entitled  in  remainder  or  reversion,  three  barrels  of 
Indian  corn  for  every  such  servant  or  slave,  old  and  young,  to  be  allowed  in 
their  accounts  of  administration. 

54.  If  a  testator  or  intestate  shall  die  on  or  after  the  first  day  of  March, 
all  the  emblements  of  his  lands  which  shall  be  severed  before  the  thirty- 
first  day  of  December  following,  shall  in  like  manner  be  assets  in  the  hands 
of  the  executor  or  administrator,  but  all  such  emblements  growing  on  the 
lands  on  that  day,  or  at  the  lime  of  the  death  of  the  testator  or  intestate,  if 
that  event  happen  after  the  thirty-first  day  of  December,  and  before  the  first 
day  of  March,  shall  pass  with  the  land  to  the  heir,  devisee,  reversioner,  or 
remainderman. 

55.  If  there  be  tenant  for  life  of  lands  or  slaves  let  or  hired  to  another,  at 
the  death  of  such  tenant  for  life,  if  that  event  happen  after  the  first  day  of 
March,  the  lessee  or  person  hiring,  shall  hold  the  lands  and  slaves  until  the 
last  day  of  December  following,  paying  rent  or  hire  to  that  time,  and  in  the 
case  of  slaves,  delivering  them  well  clothed. 

56.  The  rent  of  land  or  hire  of  slaves  shall  be  apportioned  between  the 
executor  or  administrator  of  him,  who  having  a  freehold,  or  other  uncertain 
estate  in  the  land,  and  the  use  for  life,  or  for  other  uncertain  term  in  the 
slaves,  shall  die  before  the  rent  or  hire  become  due,  and  him  who  shall  suc- 
ceed to  the  lands  and  slaves,  as  heir,  devisee,  or  person  in  reversion  or  re- 
mainder, unless  in  the  case  of  a  devisee,  the  contrary  be  directed  by  the 
testator. 

It  is  a  matter  of  some  little  difficulty  to  understand  precisely  the  state  of 
the  law  of  emblements  under  the  laws  recited  here  ;  nor  is  it  obvious  what 
is  the  precise  extent  and  meaning  of  the  several  sections.  I  shall  therefore 
be  somewhat  minute  in  my  remarks  respecting  them,  as  they  are  matter  of 
every  day's  consultation  in  the  course  of  practice. 

Let  us  first  come  to  a  general  understanding  of  the  cases  to  which  the 
common  law  doctrine  of  emblements  applied.     They  were 

1.  The  cases  of  conventional  estates  for  life,  whether  for  the  life  of  the 
tenant  or  per  autre  vie. 

•2.  The  case  of  a  husband  holding  an  estate  during  coverture,  and  the  es- 
tate being  determined  by  divorce. 

3.  The  cases  of  tenants  by  curtesy  and  dower. 

i.  The  cases  of  lessees  from  any  of  the  foregoing. 

5.  Besides  these,  the  question  of  right  to  the  emblements  of  a  decedent's 
estate  arises  between  the  heir  and  executor,  and  is  particularly  interesting, 
as  will  presently  appear,  in  a  slave  country.  It  arises  where  a  landed  pro- 
prietor dies  at  a  season  when  a  crop  is  in  progress  that  requires  constant  at- 
tention, and  is  cultivated  by  slaves,  who  constituting  part  of  the  personalty 
would  immediately  pass  to  the  executor,  while  by  the  common  law  the  land^ 
would  go  into  the  hands  of  the  heir  at  the  same  instant.  Such  a  state  of 
things  would  produce  both  loss  and  inconvenience,  had  not  a  remedy  been 
provided  by  legislative  wisdom. 

With  a  view  to  some  or  all  of  these  cases,  the  sections  of  the  act  were 
passed  which  are  transcribed  above. 


52  EMBLEMENTS.  [  BOOK  Z 

The  first  thing  that  strikes  us  in  flie  examination  of  these  sections  is  the 
apparent  discrepancy  between  the  b-}i\  and  54(h.  Both  provided  for  the 
case  of  a  person  dying  after  the  first  day  of  March  in  any  calendar  year. 
The  first  then  declares  tliat  "the  crops  shall  be  assets  in  the  hands  of  the 
executor  ;"  thus  making  no  distinction  between  the  crops  severed  before  the 
31st  of  December  and  those  severed  after  that  day  ;  but  comprehending  all. 
But  the  second  section  makes  that  dit^tinction.  So  that  one  seems  to  de- 
clare that  the  whole  of  the  crops  shall  be  assets,  the  other  that  only  part  shall 
be  assets.  One  seems  to  embrace  the  wheat  and  other  winter  crops  which 
are  sowed  in  the  fall ;  the  other  is  confined  to  the  corn,  tobacco,  and  other 
summer  crops,  and  in  effect  declares  that  the  winter  crops  shall  not  be  as- 
sets.    How  is  this  difference  to  be  reconciled  ? 

If  we  take  the  construction  given  in  the  case  of  Fleming  and  Boiling, 
(3  Call,  82,)  which  seems  to  confine  the  53d  section  to  the  growing  crop,  or 
crop  growing  at  the  testator's  death,  where  he  died  between  the  1st  of  March 
arid  the  31st  of  December,  although  there  would  exist  no  difficulty  as  to  ca- 
ses where  the  testator  or  intestate  dies  before  seeding  time  of  the  winter  crop  ; 
yet  the  difficulty  still  remains  where  he  dies  after  seeding  time  ;  for  then  the 
wheat  crop  is  a  growing  crop,  and  would  be  assets  under  the  5.3d  section  ; 
but  as  it  could  not  be  severed  before  new-year's  day,  it  would  not  be  assets 
according  to  the  54th.     1  R.  C.  chap.  104. 

It  must  be  remarked  that  the  provisions  of  the  53d  section  were  introdu- 
ced into  the  law  at  a  very  early  period  of  the  last  century.  4  Hen.  Stat.  21, 
284.  They  were  unaccompanied  by  any  other  provision.  They  seem  to 
me  to  have  been  intended  not  to  regulate  the  doctrine  of  emblements  be- 
tween landlord  and  tenant,  but  for  the  anomalous  case  arising  in  Virginia 
between  the  heir  and  executor,  as  to  the  product  of  the  labor  of  the  slave 
after  the  testator's  death.  The  subsequent  clauses  were  introduced  by  the 
act  of  1785,  (ch.  61,  §  441,  2th  Hen.  Stat.)  and  the  provisions  of  the  53d 
section  were  also  incorporated  in  the  same  law.  We  should  therefore  na- 
turally be  led  to  suppose  that  no  conflict  between  the  sections  was  intended, 
and  that  while  the  provisions  in  the  latter  respected  the  heir  and  executor, 
those  of  the  54th  section  were  introduced  for  the  purpose  of  altering  and 
modifying  the  principles  of  the  common  law  as  applicable  to  the  question  of 
emblements  between  landlord  and  tenant. 

If  indeed  the  53d  section  is  to  be  controlled  by  the  54th,  because  it  is  of 
posterior  enactment,  and  the  executor  is  not  to  have  for  the  benefit  of  cre- 
ditors and  distributees  the  proceeds  of  the  crops  made  by  the  labour  of  the 
slaves  during  the  year,  including  the  winter  crop,  then  if  the  testator  die  be- 
fore seeding  time,  it  might  well  admit  of  question  how  far  the  executor 
ought  to  divert,  from  the  object  of  paying  the  testator's  debts,  either  the 
labour  of  the  slaves  or  the  seed  necessary  to  be  sown.  On  the  other  hand, 
a  public  inconvenience  would  be  sustained  if  the  testator  did  not  proceed 
with  the  crop,  as  it  is  the  interest  of  the  commonwealth  that  her  lands 
should  be  duly  tilled. 

Every  difficulty  may  be  reconciled,  perhaps,  by  confining  the  53d  section 
to  the  case  of  the  heir  and  executor  as  I  have  suggested.  It  will  then  be 
explained  thus  : 

At  the  common  law  the  executor  had  a  right  only  to  the  crops  actually 
growing  at  the  testator's  death.  So  that  if  he  died  before  the  corn  crop 
was  put  in,  his  executor,  on  whom  the  slaves  would  instantly  devolve,  would 
have  had  no  right  to  go  on  with  the  crop.  The  slaves  would  thus  have 
been  without  employ,  while  the  land  would  have  Iain  without  cultivation,  as 
the  slaves  are  taken  from  the  heir.  But  now,  by  this  clause,  the  executor  is 
not  only  entitled  to  take  the  growing  crop  (as  he  would  have  been  at  com- 
mon lair)  but  also  to  go  on  to  put  in  and  complete  a  crop,  the  proceeds  of 


fllAP.  6.]  EMBLEMENTS.  53 

which  will  be  assets  in  his  hands.  And  tliis  power  extends,  I  conceive,  to 
putting  in  and  taking  off  a  wheat  crop,  since  otherwise  tlie  land  would  be 
left  without  a  fall  crop,  which  could  not  have  been  intended.  I  am  not 
aware,  however,  that  the  practice  or  construction  of  the  law  has  conformed 
to  this  opinion.  If  it  be  correct,  then,  if  a  testator  should  die  in  March, 
1831,  his  executor  would  not  only  have  a  title  to  the  wheat  crop  then  in 
the  ground,  but  also  to  put  in  a  crop  in  the  autumn  of  1831,  to  be  reaped  in 
the  summer  of  1832. 

Throwing  out  these  hints  to  the  student  for  his  further  consideration,  and 
not  pretending  to  give  a  complete  solution  of  all  the  questions  arising  un- 
der these  sections,  I  shall  now  proceed  to  state  how  the  law  of  emblements 
stands  at  this  day  : — 

1.  In  the  case  of  tenant  for  his  own  life  dying,  and  leaving  crops  in  the 
ground.  By  common  law,  the  commentator  tells  us,  if  tenant  for  life  dies, 
his  representatives  shall  have  the  emblements  or  growing  crops  ;  and  by 
Gur  statute,  whenever  that  event  happens  on  or  after  the  1st  of  March  in 
any  calendar  year,  all  the  crops  severed  before  the  31st  of  December  fol- 
lowing shall  go  to  his  executors  or  administrators ;  but  the  crops  not  then 
severed  shall  go  to  the  reversioner  or  remainderman  or  heir  or  devisee  ;  and 
so  also  shall  "  all  such  emblements  "  as  are  growing  on  the  land  at  the  tes- 
tator's death,  if  he  dies  after  the  31st  of  December  and  before  the  1st  of 
March.     The  1st  day  of  March  was  not  within  the  law  before  1819. 

2.  The  case  of  tenant  per  autre  vie  where  cestui  que  vie  dies,  seems  not 
to  be  embraced  by  the  words  nor  to  be  within  the  construction  of  our  law. 
It  therefore  remains  as  at  common  law.  The  same  remark  may  be  made 
as  to  the  case  of  a  husband  seised  in  right  of  his  wife,  where  the  wife  dies; 
by  the  common  law,  which  is  herein  unchanged,  he  shall  have  the  emble- 
ments ;  Dyer,  316  ;  so  if  he  dies  his  executors  shall  have  them.  Co.  Litt. 
55  b. 

3.  The  case  of  a  husband  and  wife  holding  during  coverture  and  divorced, 
is  not  within  our  act,  and  remains  as  at  common  law.  By  the  common 
law  the  husband  was  entitled  to  emblements,  the  divorce  being  an  act  of 
law.     5  Rep.  116, 

4.  The  case  of  lessee  for  years,  from  persons  having  uncertain  interests, 
remains  as  at  common  law,  except  the  single  case  of  the  lessee  of  a  tenant 
for  life,  whose  estate  determines  by  his  death.  In  such  case  the  tenancy  is 
to  continue,  and  the  tenant  is  to  pay  rent  for  the  land  (or  hire  in  case  of 
slaves.)  In  all  other  cases  of  lessees  from  persons  holding  uncertain  inte- 
rests in  lands,  the  common  law  rule  would  still  prevail. 

5.  We  must  not  here  omit,  tliat,  by  special  provision  of  our  law,  widows 
may  bequeath  "the  crops  of  their  ground,  as  well  of  their  dowers  as  of  other 
their  lands  and  tenements.  "  1  R.  C.  ch.  107,  §  9.  If  they  do  not  bequeath 
them,  they  come  within  the  general  rule  laid  down  by  the  act. 

6.  The  question  as  between  the  heir  and  executor  will  be  resumed  else- 
where. 

There  is,  moreover,  in  the  53d  and  55th  sections,  a  casual  omission  to 
provide  for  the  case  of  the  tenant  dying  between  the  31st  of  December  and 
the  1st  of  March ;  so  that  in  that  case  also  the  common  law  would  prevail. 

From  what  we  have  seen,  it  sufficiently  appears  that  the  privilege  of  taking 
the  emblements  is  only  allowed  to  those  whose  estates  are  not  determined 
by  their  own  act.  Where  they  are  so  determined,  the  loss,  if  any,  is  the 
effect  of  the  tenant's  own  conduct,  and  he  cannot  therefore  complain.  Thus, 
in  the  case  of  a  tenancy  at  will,  where  the  tenant  determines  his  own  te- 
nure, he  shall  not  have  the  emblements.  Co.  Litt.  55  a.  So  if  the  tenant 
for  life  surrenders,  or  the  landlord  enters  upon  him  for  a  forfeiture  or  for 
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condition  broken,  the  termination  of  tlic  estate  beinjT  the  consequence  of 
liis  own  act,  ho  shall  not  have  tlio  enihlements.     4  liep.  21.     5  Rep.  116, 

Tenant  for  years,  as  will  be  hereafter  seen,  is  not  in  general  entitled  to 
emblements,  because  he  knows  the  termination  of  his  own  estate  ;  but  where 
his  estate  depends  upon  an  uncertainty,  as  where  he  holds  under  a  tenant 
for  life,  or  the  lease  is  for  so  many  years  if  he  shall  so  long  live,  it  is  other- 
wise. But  where  his  estate  is  prematurely  determined  by  his  own  act,  as 
where  the  lease  is  for  years  upon  condition  that  if  he  commit  waste  it  shall 
cease,  there  if  the  lamllord  enters  for  the  waste  committed,  he  shall  have 
the  emblements.     Co.  Litt.  55. 

The  whole  of  this  doctrine  proceeds  upon  very  reasonable  principles. 

But  though  tenant  for  years  has  not  generally  the  privilege  of  taking  off 
his  crops  growing  at  the  expiration  of  his  lease,  yet  where  the  lessor  cove- 
nants that  he  shall  have  them,  the  property  in  the  emblements  is  well  trans- 
ferred, though  not  severed  during  the  term.     Co.  Litt.  55  a.  note  5. 

It  may  also  be  useful  to  add  in  this  place,  as  no  more  fit  opportunity  will 
occur,  some  other  principles  in  respect  to  emblements  or  growing  crops, 
though  some  of  them  do  not  directly  respect  the  rights  of  tenants. 

If  a  disseisor  sows  the  land  and  afterwards  even  cuts  the  crop,  and  before 
he  carries  it  off  the  disseisee  enters,  the  disseisee  shall  have  it.  Dyer,  31. 
II  Rep.  52.  Co.  Litt.  55  b.  and  note  II.  So  where  judgment  was  given 
against  one  who  then  sowed  the  land,  and  afterwards  sued  out  a  writ  of  er- 
ror but  judgment  was  affirmed,  it  was  adjudged  that  the  recoverer  should 
have  the  crop.  2  Bulst.  213,  cited  Jac.  Die.  "Emblements."  In  these 
cases  the  terre-tenant  is  a  wrong-doer,  and  it  was  his  own  fault  and  folly 
that  he  sowed  the  land  of  another.  The  law  of  emblements,  therefore, 
which  is  introduced  to  relieve  an  innocent  man  from  injury  by  the  act  of 
God,  can  have  no  application  to  his  case.  Besides,  the  right  owner  in  these 
cases  comes  in  by  right  paramount ;  the  law,  when  it  puts  him  in  posses- 
sion, adjudges  that  possession  to  relate  back  to  the  time  of  his  ouster,  and 
therefore  revests  in  him  the  title  to  the  profits  as  well  as  the  possession  of 
the  land.  And  this  is  the  case  even  against  the  innocent  alienee  of  the  dis- 
seisor.    I  Pow.  on  Mort.  192,  193.     Gilb.  Dev.  135. 

But  where  a  man  died  leaving  a  daughter  and  his  wife  privement  enseint 
with  a  son ;  the  daughter  enters  and  sows  the  land  ;  the  son  is  born  ;  she 
shall  have  the  emblements,  for  her  estate  is  defeated  by  act  of  God,  and  she 
was  in  not  by  wrong  but  lawfully.     Co.  Litt.  55. 

Where  the  widow  is  endowed  of  lands  sown,  she  shall  have  the  emble- 
ments, it  is  said,  and  not  the  heir.  It  would  rather  seem,  however,  that 
they  should  go  to  neither,  but  to  the  executor,  unless  where  the  land  was 
sown  after  the  testator's  or  intestate's  death.  2  Inst.  81.  But  see  Co. 
Litt.  32  a.  note  7,  and  quajre. 

If  a  tenant  by  eleo-it  receives  land  delivered  in  execution  upon  extent,  he 
shall  have  the  crops.  2  Leon.  54.  Nor  is  this  a  prejudice  to  the  debtor, 
since  the  tenant  by  elegit  may  be  at  any  time  compelled  in  equity  to  account 
and  to  surrender  the  estate,  if  his  debt  is  paid  out  of  the  perception  of  the 
profits.     3  Atkins,  517. 

If  a  man  recover  of  his  disseisor  a  tract  of  land  of  which  he  was  disseis- 
ed, the  party  recovering  will  be  entitled  to  the  growing  crop :  for  as  he  may 
sue  trespass  for  mesne  profits,  he  m(^y  pari  ratione  take  them  ;  and  aj'otiori 
he  should  have  them  where  he  recovers  possession  by  law.  And  so  though 
the  tenant  is  in  by  contract  and  not  by  wrong,  as  where  the  disseisor  leases 
to  him  for  years,  he  shall  have  no  emblements;  sec  I  Pow.  Mort.  192; 
though  he  is  not  liable  to  trespass  for  mesne  profits.     Bac.  Tres.  G.  2. 

So  if  there  be  a  mortgage,  and  the  mortgagee  recover  possession  in  eject- 
ment or  foreclose,  he  is  entitled  to  the  emblements  to  apply  to  discharge  so 
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much  of  his  debt,  (see  Chris,  note,  2  B.  C.  159.  1  Pow.  186,  &c.)  al- 
though if  the  mortgagor  remains  in  possession  he  is  not  hablc  to  account 
for  the  rents  and  profits  while  he  does  so,  not  even  if  the  security  become 
deficient.     2  Atk.  107.     3  Atk.  214.     3  Vez.  25.     Mad,  425. 

So  where  there  is  a  sale  under  a  decree  for  foreclosure  or  under  a  deed  of 
trust,  the  right  to  take  the  crops  may  be  sold,  since  they  go  in  eff'ect  to  the 
use  of  the  debtor  by  paying  so  much  of  his  debt.  Nor  would  it  be  other- 
wise where  the  premises  are  in  the  hands  of  a  lessee  of  the  mortgagor,  un- 
less he  was  in  with  the  mortgagee's  permission.     1  Pow.  186. 

If  a  man  sows  land  and  then  devises  it  and  dies,  the  devisee  shall  have 
the  emblements,  though  the  heir  in  such  case  would  not,  but  the  executors. 
But  if  he  devise  to  A  for  life,  remainder  to  B  for  life,  and  dies,  and  A  dies 
before  severance,  B  shall  have  the  emblements,  and  not  A's  executors.  Cro. 
Eliz.  61.  Co.  Litt.  55  b.  note  2.  See  Gilb.  Ev.  250.  This  doctrine  is  said 
by  Mr.  Chitty  in  his  notes,  (though  erroneously  I  conceive,)  to  have  bcert 
overruled  by  Lord  Hardwicke,  -3  Atk.  16.  If,  indeed,  there  be  a  devise  to 
A  for  life,  and  he  sows  the  land  and  then  dies  before  severance,  the  revei-- 
sioner  shall  not  have  the  emblements,  but  the  executor  of  the  tenant  for 
life  is  upon  general  principles  entitled  to  them.  But  in  the  case  above  sup- 
posed, the  land  having  been  sown  by  the  testator  and  devised  to  A  for  life 
with  remainder  to  B, — if  A  dies,  the  whole  of  what  was  given  to  him  pas- 
ses over,  and  as  he  did  not  sow  there  is  no  reason  that  his  executors  should 
reap. 

It  is  said,  that  if  the  lessor  in  the  case  of  a  lease  at  will  expressly  deter- 
mines the  will  and  enters  upon  the  lessee,  who  has  ploughed  and  manured 
but  not  sowed  the  ground,  he  is  without  remedy  for  the  costs  of  ploughing 
and  manuring.  And  if  this  be  the  law,  I  presume  it  is  generally  the  rule 
in  cases  of  determination  of  estates.     See  Co.  Litt.  55  b.  note  4. 

Upon  the  principle  of  the  law  of  emblements,  it  seems  obvious  that  per- 
sons whose  estates  are  limited  to  terminate  upon  the  happening  of  some 
uncertain  event,  will  be  entitled  to  emblements.  As  in  the  case  of  some 
contingent  remainders  or  executory  devises  ;  for  in  all  such  cases  it  is  but 
reasonable  that  he  who  sows  should  reap,  as  he  knows  not  when  his  estate 
may  end  ;  and  so,  too,  as  we  have  seen,  where  the  estate  of  one  who  enters 
as  heir  is  divested  by  the  subsequent  birth  of  another  person  whose  title  as 
heir  is  superior;  of  which  Lord  Coke  puts  several  instances.    Co.  Litt.  11  b. 

In  such  cases,  too,  an  interesting  question  connected  in  some  degree 
with  the  case  of  emblements  arises,  as  to  the  right  to  the  intermediate  pro- 
fits. Mr.  Hargrave  tells  us  that  there  is  herein  an  important  distinction  be- 
tween the  rents  and  profits  of  real  estate  and  of  personally.  The  law 
will  not  permit  the  freehold  to  be  in  abeyance  except  in  certain  special  ca- 
ses; and  therefore  when  an  estate  is  to  arise  on  a  contingency,  the  freehold 
must  vest  in  some  person  in  the  mean  time,  either  in  the  heir  or  in  some 
©ther  person  who  takes  subject  to  the  contingency;  and  that  person,  who- 
ever he  is,  has  the  right  to  the  mesne  profits  for  his  own  benefit,  unless  they 
are  otherwise  disposed  of  by  express  provision  of  the  parties  themselves; 
(as  in  the  case  of  trustees  to  preserve  contingent  remainders,  who  are  gen- 
erally directed  how  to  apply  the  profits;)  or  by  act  of  parliament ;  (such  as 
10  &  11  Will.  3,  ch.  16,  which  preserves  contingent  remainders  for  posthu- 
mous children,  and  gives  the  estate  in  the  same  manner  as  if  they  had  been 
born  in  their  father's  life  time,  and  is  therefore  construed  to  carry  the  pro- 
fits from  his  death.)  But  the  case  of  personalty  is  different;  for  the  right 
to  that  may  be  in  suspense  and  contingency,  and  generally,  during  the  time 
it  continues  so,  the  profits  accumulate  till  the  vesting  of  the  capital  happens, 
and  then  arc  added  to  it  and  belong  to  the  same  person-     Sec  Co.  Litt.  11 
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b.  in  notes.     Co.  Litt.  55  b.  Har.  note  8,  citing  3  P.  Wms.  305.     2  Atk. 
473.     But.  Fearne,  173. 

It  next  becomes  necessary  to  shew,  what  arc  considered  emblements,  or 
profits  of  the  crop,  to  which  the  tenant  is  entitled  under  the  rule  of  law  we 
have  been  considering.  And  here  we  arc  told  by  Mr.  Blackstone  that  "  the 
doctrine  of  emblements  extends  not  only  to  corn  sown  but  to  roots  planted, 
or  other  annuul  artiilcial  profit,  but  i»  is  otherwise  of  fruit  trees,  grass,  and 
the  like;  which  are  not  planted  annually  at  the  expense  and  labour  of  the 
tenant,  but  are  either  a  permanent  or  natural  profit  of  the  earth.  For  when 
a  man  plants  a  tree,  he  cannot  be  presumed  to  plant  it  in  contemplatron  of 
any  present  profit;  but  merely  with  a  prospect  of  its  being  useful  to  him- 
self in  future,  and  to  future  successions  of  tenants.* 

3.  "A  third  incident  to  estates  for  life  relates  to  the  under-tenants,  or 
lessees.  For  they  have  the  same,  nay  greater  indulgencies  than  the  lessors, 
the  original  tenants  for  life.  The  same  ;  for  the  law  of  estovers  and  emble- 
ments with  regard  to  the  tenant  for  life,  is  also  law  with  regard  to  his  un- 
der-tenant, who  represents  him  and  stands  in  his  place:  and  greater;  for 
in  those  cases  where  tenant  for  life  shall  not  have  the  emblements,  because 
the  estate  determines  by  his  own  act,  the  exception  shall  not  reach  his  les- 
see, who  is  a  third  person.  As  in  the  case  of  a  woman  who  holds  durante 
viduitale  :  her  taking  husband  is  her  own  act,  and  therefore  deprives  her  of 
the  emblements  ;  but  if  she  leases  her  estate  to  an  under-tenant,  who  sows 
the  land,  and  she  then  marries,  this  her  act  shall  not  deprive  the  tenant  of 
his  emblements,  who  is  a  stranger  and  could  not  prevent  her.  The  lessees 
of  tenants  for  life  had  also,  at  the  common  law,  another  most  unreasonable 
advantage ;  for  at  the  death  of  their  lessors,  the  tenants  for"  life,  these  un- 
der-tenants might  if  they  pleased  quit  the  premises,  and  pay  no  rent  to  any 
body  for  the  occupation  of  the  land  since  the  last  quarter  day,  or  other  day 
assigned  for  payment  of  rent.  To  remedy  which  it  is  now  enacted,  [in 
England,]  that  the  executors  or  administrators  of  tenant  for  life,  on  whose 
death  any  lease  determined,  shall  recover  of  the  lessee  a  rateable  proportionr 
of  rent  from  the  last  day  of  payment  to  the  death  of  such  lessor." 

With  us  the  provision  is  somewhat  different,  as  may  be  seen  by  recurring 
to  the  55th  section  of  the  statute  of  Wills.  1  R.  C.  ch.  104,  already  quoted. 

II.  "The  next  estate  for  life  is  of  the  legal  kind,  as  contradistinguished 
from  conventional ;  viz. :  that  of  tenant  in  tail  after  possibility  of  issue  ex- 

*Tlie  following  note  of  Mr.  Chittymay  be  of  service  here: 

As  to  emblements  in  general,  what  th6y  are,  and  who  shall  have  them,  see  Com.  Dig.  Biens,  G.  1. 
2.;  Vin.Ab.  Emblements  and  Executors,  U.;  Bac.  Ab.  Executors,  H.3.;  Co.  Litt.  55.  a.  b. ;  Toller's 
Law  of  Execiitois,  book  2,  ch.  4.  &c.  3  Atk.  l(j.  Emblements  arc  corn,  peas,  beans,  tares,  hemp, 
(Ijtx,  andaimual  roots,  as  parsnips,  carrots  and  turnips,  id.  ibid;  and  if  a  lessee  for  life  of  a  hop  ground 
dies  in  August  before  severance  of  the  hops,  the  executor  shall  have  them,  though  on  ancient  roots, 
for  all  these  are  produced  by  ^reat  manurance  and  induslr}'.  Cro.  Car.  515.  Co.  Litt.  55,  b.  note  1. 
Toller,  b.  2,  ch.  4.  But  all  other  roots  and  trees  not  annuals,  and  fruits  on  the  trees,  though  ripe,  and 
grass  growing,  though  ready  to  be  cut  into  hay,  and  though  improved  by  manure,  and  the  labour  and 
industry  of  the  occupier,  by  trenching,  or  sowing  hay  seed,  are  not  emblements,  but  belong  to  the  re- 
mainderman or  heir.    Com.  Dig.  Biens,  G.  L    Toller,  b.2,  ch.  4. 

VViih  respect  to  who  is  entitled  to  emblements.  Lord  Ellenborough  observed,  in  3  East,  343,  that  the 
distinction  between  the  heir  and  devisee  in  this  respect,  is  capricious  enough.  In  the  testator  himself, 
tiie  standing  corn,  though  part  of  the  realty,  subsists  for  some  purposes,  as  a  chattel  interest,  which 
goes  on  his  death  to  his  executors,  against  the  heir;  though,  as  against  the  executors,  it  goes  to  the 
devisee  of  the  land,  who  is  in  the  place  of  the  heir,  unless  otherwise  directed.  This  is  founded  upon 
a  presumed  intention  of  the  devisor  in  favour  of  the  devisee.  But  this  again  may  be  rebutted  by  wordr. 
which  shew  an  intent  that  the  executor  shall  have  it.  A  devise  to  the  executor  of  all  the  testator's 
slock  on  the  farm,  entitles  him  to  the  crops,  in  opposition  to  the  devisee  of  the  estate.  6  East,  604, 
note  d.  8  East,  339.  Com.  Dig.  Biens,  G.  2.  Every  one  who  has  an  uncertain  estate  or  in- 
terest, if  his  estate  determines  by  the  act  of  God,  before  severance  of  the  corn,  shall  have  the  emble- 
ments, or  they  go  to  his  executor  or  administrator.  As,  if  a  tenant  for  life  sow  the  land,  and  die  be- 
fore severance,  or  tenant  per  autcr  vie  and  cestui  que  vie,  dies,  or  tenant  for  years  if  he  so  long  live, 
or  the  lessee  of  tenant  for  life,  or  it  a  lessee  strictly  at  will,  die,  or  if  tenant  by  statute  merchant,  &c. 
sow,  and  be  satisfied  by  the  caaual  profit  before  severance.  Co.  Litt.  55,  b.  Com.  Dig.  Biens,  G.  2. 
However,  a  lessee  of  tenant  for  life  is  bound  to  take  notice  of  the  time  of  the  death,  and  if,  in  igno- 
rance of  it,  he  afterwards  so^v  corn,  he  is  not  entitled  to  it.  Bro.  Ab,  Notice,  pi.  15.  Viii.  Ab.  No- 
tice, A.  2,  pi.  5. 
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tinct.  This  happens  where  one  is  tenant  in  special  tail ,  and  a  person^ 
from  whose  body  the  issue  was  to  spring,  dies  without  issue  ;  or,  having  left 
issue,  that  issue  becomes  extinct:  in  either  of  these  cases  the  surviving  te- 
nant in  special  tail  becomes  tenant  in  tail  after  possibility  of  issue  extinct," 
But  this  species  of  estate  being  unknown  to  our  law,  I  shall  pass  it  over 
without  further  remark. 

III.  "  Tenant  by  the  curtesy  of  England,  is  where  a  man  (not  an  alien) 
marries  a  woman  seized  of  an  estate  of  inheritance,  that  is,  of  lands  and 
tenements  in  fee-simple,  and  has  by  her  issue,  born  alive,  which  was  ca- 
pable of  inheriting  her  estate.  In  this  case,  he  shall,  on  the  death  of  his 
wife,  hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England. 

"  There  are  are  four  requisites  necessary  to  make  a  tenancy  by  the  cur- 
tesy ;  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  I.  The 
marriage  must  be  legal,  and  valid,  and  hence  the  husband  of  an  idiot  can- 
not be  tenant  by  the  curtesy,  since  an  idiot  cannot  make  a  valid  contract  of 
marriage.  2.  The  seisin  of  the  wife  must  be  an  actual  seisin,  or  possession 
of  the  lands;  not  a  bare  right  to  possess,  or  a  seisin  in  law,  but  an  actual 
possession,  which  is  a  seisin  in  deed.  And  therefore  a  man  shall  not  be 
tenant  by  the  curtesy  of  a  remainder  or  reversion,"  unless  it  be  expectant 
on  an  estate  for  years  ;  for  then  the  possesion  of  the  tenant  for  years  being 
his  wife's  possession,  and  the  actual  seisin  of  the  freehold  and  inheritance 
being  thus  in  her,  he  has  this  requisite  to  constitute  him  tenant  by  curtesy. 
3  Atk.  469.  Co.  Litt.  29  a.  note  3.  But  as  an  estate  for  life  can  only  be 
created  by  livery  of  seisin,  or  what  is  equivalent  thereto,  the  seisin  (in  the 
case  of  a  reversion  expectant  on  an  estate  for  life)  is  in  the  tenant  for  life, 
and  not  in  the  wife  during  the  continuance  of  the  life  estate.  But  if  the 
estate  for  life  determines  during  the  coverture,  and  the  husband  enters,  as 
he  may,  in  right  of  his  wife,  the  seisen  will  then  be  in  her,  and  suffice  to 
constitute  him  tenant  by  the  curtesy,  if  the  other  requisites  concur. 

The  student  must  distinguish  clearly  between  a  seisin  in  fact,  a  seisin  iff 
law,  and  a  mere  right  of  entry  or  action. 

A  seisin  in  fact  or  in  deed  is  the  actual  possession  of  the  land  by  one's- 
self  or  one's  tenant  for  years,  accompanied  with  the  estate  in  reversion  for 
life  or  in  fee.  As  if  I  am  a  tenant  in  fee  or  tenant  for  life  in  possession, 
I  have  actual  seisin  ;  and  if  I  lease  to  A  for  years  and  put  him  in  posses- 
sion, I  do  not  thereby  divest  my  seisin,  for  his  possession  is  my  possession, 
and  by  making  an  estate  for  years  I  do  not  give  away  what  is  technically 
called  seisin,  but  the  seisin  is  still  in  me.  But  if  I  make  a  lease  for  life, 
it  is  otherwise ;  for  to  make  that  estate  I  must  give  away  the  seisin  by  live- 
ry, (or  delivery  of  seisin,)  and,  therefore,  it  no  longer  remains  in  me.  Sei= 
sin  in  fact  or  in  deed  is  therefore,  in  strictness,  the  actual  possession  or  pedis 
positio  of  one  having  a  freehold  estate  in  the  land,  either  by  himself  or  his 
tenant  for  years.  There  are,  however,  some  cases,  as  we  shall  see,  in  which 
this  actual  possession  is  implied,  as  in  the  case  of  the  commonwealth's 
patent. 

Seisin  in  law  is  indeed,  as  Mr.  Blackstone  observes,  a  bare  right  to  pos= 
sess,  without  actual  possession :  but  then  there  must  be  no  other  person  in 
possession  claiming  adverse  title  ;  for  if  there  be,  these  is  no  seisin  in  law. 
Thus  if  I  give  good  title  to  land,  and  another  forcibly  turns  me  out  of  pos- 
session, though  I  have  a  right  to  enter,  yet  I  have  no  longer  seisin  in  fact 
or  in  law,  for  he  has  disseised  me.  So  if  my  father  dies  and  leaves  me  an 
estate  as  his  heir,  the  freehold  cast  on  me  by  law  confers  a  seisin  in  law 
even  before  I  take  possession  ;  but  if  after  my  father's  death,  and  before  I 
enter,  another  person  enters  claiming  the  land,  he  is  an  abator ;  my  seisin 
iin  law  is  gone,  and  I  have  only  left  in  me  a  bare  right  of  entry  or  of  action, 
8* 
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Now,  a  man  can  be  tenant  by  curtesy  only  in  case  of  a  seisin  in  fact  or 
deed. 

A  woman  may  be  tenant  in  dower  where  there  has  been  either  seisin  in 
fact  OR  seisin  in  law. 

But  a  bare  right  of  entry  or  of  action,  where  another  person  has  seisin, 
will  confer  no  right  to  curtesy  or  dower. 

A  commonwealth's  patent,  however,  without  actual  entry,  confers  seisin 
in  deed.  8  Cranch,  2*29.  So  does  a  bargain  and  sale  by  a  bargainor  in 
possession.     Per  Story  in  the  same  case. 

There  is,  also,  a  distinction  between  such  inheritances  as  are  susceptible 
of  a  seisin  in  fact  and  those  which  are  not.  Of  the  former,  such  as  lands, 
there  must  be  an  actual  seisin  or  possession ;  but  of  the  latter,  such  as  a 
rerjt,  a  seisin  in  law  is  sufficient.  Co.  Litt.  29.  For  a  man  may  be  tenant 
by  the  curtesy  of  a  rent  as  well  as  of  lands,  provided  it  be  an  inheritable 
rent,  that  is,  a  rent  reserved  or  granted  to  his  wife  and  her  heirs.  Co.  Litt. 
144,  But  in  the  case  of  a  rent-charge,  if  a  writ  of  annuity  be  brought  by 
the  wife  before  marriage,  that,  as  we  have  seen,  discharges  the  land ;  the 
grantee  is  considered  as  electing  to  hold  the  grant  as  a  personal  charge,  and 
therefore  the  husband  shall  not  be  tenant  by  the  curtesy  of  it. 

By  attending  to  the  principles  here  laid  down,  we  shall  readily  understand 
the  following  case,  which  is  to  be  found  in  the  books  : 

If  a  woman  seised  of  a  fee  simple  leases  for  life,  reserving  rent,  and  then 
marries  and  dies  before  the  estate  for  life  determines,  the  husband  shall 
neither  be  tenant  by  the  curtesy  of  the  land  nor  of  the  rent:  notof  thelaiKl, 
since  a  man  cannot  be  tenant  by  the  curtesy  of  a  reversion  dependant  on  a 
freehold  ;  nor  of  the  rent,  because  the  wife  had  no  estate  of  inheritance  in 
it.  This  is  the  doctrine  as  to  dower,  and  is  equally  true  as  to  curtesy,  I 
presume,  notwithstanding  the  quasre  of  Perkins  mentioned  by  Mr.  Har- 
grave,  Co.  Litt,  29  a.  note  7. 

It  may  not  be  amiss  to  remark,  that  an  entry  is  not  always  necessary  to 
give  seisin  in  deed  (or  in  fact;)  for  if  land  is  in  lease  for  years,  curtesy  may 
be  without  entry  or  receipt  of  rent,  the  lessee's  possession  being  deemed 
the  possession  of  the  husband  and  wife.  3  Atk.  469.  Co.  Litt.  29  a. 
note  .3. 

It  would  seem  reasonable  that  the  husband's  right  could  never  be  more 
than  commensurate  with  the  wife's.  Yet  in  the  case  of  Buckworth  vs. 
Thirkell,  3  Bos.  &  Pull.  G58.  G  Cruise,  471,  (cited  Co.  Litt.  241  a.  note 
4,)  where  an  estate  was  devised  to  trustees  for  the  benefit  of  M.  B.  till  she 
should  attain  the  age  of  21  yearo,  and  then  to  her  and  her  heirs,  but  if 
she  should  die  before  she  attained  the  age  of  21  without  issue,  then  remain- 
der over ;  she  married  and  died  before  she  attained  the  age  of  21,  and  yet 
the  husband  was  held  to  be  entitled  to  curtesy.  The  annotator  upon  Coke's 
Commentaries  on  Littleton  does  not  seem  to  consider  this  decision  as  free 
from  objections. 

It  remains  to  say  a  few  words  as  to  uses  and  trusts,  in  connexion  with 
the  rights  of  the  husband. 

By  a  conveyance  to  uses  anterior  to  the  statute  reducing  uses  into  posses- 
sion, the  student  must  understand  that  the  legal  title  was  conveyed  to  one 
person  upon  the  trust  and  confidence  that  he  would  permit  another  to  take 
the  rents  and  profits.  Where,  then,  such  a  conveyance  was  made  of  the 
legal  title  to  the  use  of  the  wife,  whether  it  was  made  by  herself  or  another, 
the  seisin  and  legal  title  became  vested  in  the  person  to  whom  the  deed  was 
made,  and  she  had  only  an  equitable  interest.  Yet  it  was  held,  before  the 
statute  of  uses,  thai  the  husband  might  be  tenant  by  the  curtesy  of  this  use, 
3  Atk.  603.  1  P.  Wms,  108,  and  the  doctrine  is  the  same  at  this  day  as  to 
till :tSi  which,  since  the  .statute  transferring  or  uniting  the  possession  to  the 
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use,  are  just  what  uses  were  before  that  statute.  Idem.  But  in  Virginia 
the  right  does  not  depend  alone  upon  the  common  law,  lor  a  husband  may 
by  the  provisions  of  our  statutes  be  tenant  by  the  curtesy  of  any  lands  of 
which  "any  person  is  seised  to  the  use  of  or  in  trust  for  the  benefit  of  his 
wife."  1  R.  C,  ch.  99,  §  31.  But  this  must  not  be  understood  of  her  se- 
parate estate  secured  to  her  by  marriage  settlement,  or  by  conveyance  to  her 
separate  use  ;  for  the  first  is  expressly  protected,  by  the  husband's  own  en- 
gagement, from  his  legal  demands;  and  in  the  latter  case  he  is  as  expressly 
excluded  by  the  will  of  the  donor.  See  1  Cruise,  325.  1  Vcz.  298.  3 
Atk.  695.     3  Ran.  377,  and  post.  255. 

As  a  corollary  from  the  right  of  the  husband  to  be  tenant  by  curtesy  of 
his  wife's  trust  estates,  it  has  been  decided,  that  if  money  be  directed  to  be 
laid  out  in  land  of  inheritance  for  a  woman,  and  she  marries  and  has  issue 
and  dies  before  it  is  so  laid  out,  a  court  of  equity,  considering  the  money  as 
land,  will  decree  the  husband  to  have  the  interest  for  life  as  tenant  by  the 
curtesy.    Sweetapple  vs.  Bindon,  2  Vern.  5-36. 

3.  The  third  requisite  to  a  tenancy  by  curtesy  is  the  birth  of  issue.  "  The 
issue  must  be  born  alive.  Some  have  had  a  notion  that  it  must  be  heard  to 
cry ;  but  that  is  a  mistake.  Crying  indeed  is  the  strongest  evidence  of  its 
being  born  alive  ;  but  it  is  not  the  only  evidence.  The  issue  also  must  be 
born  during  the  life  of  the  mother;  for  if  the  mother  dies  in  labour,  and  the 
Caesarean  operation  is  performed,  the  husband  in  this  case  shall  not  be 
tenant  by  the  curtesy  ;  because,  at  the  instant  of  the  mother's  death,  he  was 
clearly  not  entitled,  as  having  had  no  issue  born,  but  the  land  descended  to 
the  child,  while  he  was  yet  in  his  mother's  womb  ;  and  the  estate  being  once 
so  vested,  shall  not  afterwards  be  taken  from  him.  In  gavelkind  lands,  a 
husband  may  be  tenant  by  the  curtesy,  without  having  any  issue."  But  by 
the  general  or  common  law  the  birth  of  living  issue  is  indispensable.  It  is 
also  laid  down  as  a  part  of  the  rule,  that  the  issue  must  be  capable  of  in- 
heriting the  mother's  estate.  This  capacity  exists  in  all  cases  in  Virginia. 
In  England  the  qualification  of  the  rule  seems  to  have  been  applicable  only 
to  estates-tail.  "  The  time  when  the  issue  was  born  is  ijnmaterial,  provid- 
ed it  were  during  the  coverture ;  for,  whether  it  were  before  or  after  the 
wife's  seisin  of  the  lands,  whether  it  be  living  or  dead  at  the  time  of  the  seisin, 
or  at  the  time  of  the  wife's  decease,  the  husband  shall  be  tenant  by  the  cur- 
tesy. The  husband  by  the  birth  of  the  child  becomes  (as  was  before  ob- 
served) tenant  by  the  curtesy  initiate,  and  may  do  many  acts  to  charge  the 
lands,  but  his  estate  is  not  consummate  till  the  death  of  the  wife :  which  is 
the  fourth  and  last  requisite  to  make  a  complete  tenant  by  the  curtesy." 
Curtesy  and  dower  are  both  defeated  when  the  fee  is  evicted  by  title 
paramount ;  or  entry  for  a  condition  broken,  or  where  the  seisin  was  wrong- 
ful and  the  heir  is  remiitted  ;  or  the  fee  is  a  qualified  or  base  fee,  or  is  deter- 
minable on  some  particular  event,  which  event  happens.  P  Cruise,  192. 
Yet  see,  as  to  this  last,  Buckworth  us.  Thirkell,  before  cited,  3 Bos.  &  Pull. 
658. 

For  further  informarion  on  the  subject  of  this  species  of  freehold  estate, 
see  in  general,  2  Saunders,  45,  n.  5,  46,  n.  q.  382,  a.  b.  Bac.  Ab.  tit.  Cur- 
tesy of  England.  Com.  Dig.  Estates,  D.  1.  Prest.  on  Conv.  69.  1  Cru. 
Dig,  104,  and  index,  tit.  Curtesy.  Fearne  Con.  Rem.  55,  6,  341,  2,  562, 
n.  g. 

IV.  "  Tenant  in  dower  is  where  the  husband  of  a  woman  is  seised  of  an 
estate  of  inheritance,  and  dies;  in  this  case,  the  wife  shall  have  the  third 
part  of  all  the  lands  and  tenements  whereof  he  was  seised  at  any  time  dur- 
ing the  coverture,  to  hold  to  herself  for  the  term  of  her  natural  life."  1  R. 
C.  ch.  107,  §  1. 
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A  wije,  it  is  said,  has  a  title  of  dower,  and  a  widow  a  right  of  dower  be- 
fore it  is  set  out  by  metes  and  bounds,  and  after  it  is  so  set  out  she  has  an 
estate  in  dower.     Max.  in  Conv.  §  73,  "222,  cited  Tate,  98.     It  may  not  be 
amiss,  before  entering  upon  the  subject  generally,  to  say  something  of  the 
rights  of  the  dovveress  anterior  to  the  assignment  of  dower.     By  the  com- 
mon law  she  was  entitled   to  what  was  called  her  quarantine ;  which  she 
forfeited  if  she  married  again.    1  Tho.  Co.  Litt.  584,  595.    It  was  a  right  to 
hold   and  continue  in  the  capital  messuage  or  mansion  house,  or  some 
other  house  whereof  she  was  dowable,  for  forty  days  after  her  husband's 
death,  and  during  that  time  to  be  pro^^ided  with  all  necessaries  at  the  ex- 
pense of  the  heir,  and  before  the  end  thereof  to  have  her  dower  assigned. 
Co.  Litt.  32  b.  34  b.     2  Inst.  16,   17.     Hob.  153.     For  this  the  laws  of 
Virginia  (1  R.  C.  ch.  107,  §  2,)  have  substituted  the  provision,  that  until  her 
dower  be  assigned  it  shall  be  lawful  for  her  to  remain  in  the  mansion  house 
find  th«  messuage  or  plantation  thereunto  belonging,  without  being  chargea- 
ble to  the  heir  for  rent  for  the  same.  By  this  provision  her  situation  is  much 
improved ;  for  at  common  law,  at  the  end  of  the  forty  days  the  heir  might 
have  expelled  her,  and  put  her  to  her  suit  for  dower.     Co.  Litt.  34  b.  Jenk. 
Cen.  case,  16.    7  John.  247.   By  this  law  she  shall  have  power  to  retain  the 
mansion  house  and  plantation  until  her  dower  is  assigned,  without  paying 
rent,  and  may  if  she  choose  in  the  mean  time  sue  to  have  it  assigned  to  her. 
By  the  common  law  she  depends  on  the  heir  to  furnish  necessaries:  by  ours 
she  has  in  possession,  and  may  take  for  herself  the  profits  of  the  plantation 
which  belongs  to  the  mansion  house, — by  which  I  understand  that  usually 
occupied  with   it,  whether  consisting  of  one  or  more  separate  parcels  of 
land.    .Nor  is  she  obliged,  in  any  case  where  the  mansion  property  is  more 
valuable  than  her  dower,  to  account  for  the  surplus  profits,  not  even  though 
she  fails  to  demand  her  dower  by  writ,  because  it  is  the  duty  of  the  heir  in 
all  cases  to  assign  it,  and  he  may  do  it  without  suit,  only  taking  care  that 
the  assignment  be  fair  and  adequate,  in  which  case  she  is  bound  to  accept 
it.    2  Ran.  421.    Her  possession,  too,  is  considered  so  complete  and  exclu- 
sive of  the  heir,  that  he  can  maintain  no  action  for  a  trespass  committed  on 
the  mansion  property  while  so  held  by  her  until  assignment  of  her  dower; 
3  Call.  181 ;  and  this  although  the  trespass  was  committed  on  the  woodland 
only  in  the  portion  allotted  to  her. 

On  the  other  hand  she  is  considered  as  having  no  title  to  the  possession 
of  any  part  of  the  land  except  the  mansion  house  and  plantation,  until  her 
dower  is  assigned  her ;  so  that  the  heir  may  maintain  ejectment  for  it,  and 
her  right  of  dower  cannot  be  set  up  to  prove  title  out  of  him  ; — for  if  he  re- 
covers he  does  so  subject  to  such  right.  4  Mun.  382.  And  so,  too,  if  a  wo- 
man has  a  right  of  dower  in  a  tract  of  land,  which  has  never  been  assigned 
to  her,  that  right  cannot  be  set  up  in  bar  of  the  claim  of  the  plaintiff  in  eject- 
ment;— though  after  the  recovery  of  the  land,  it  will  be  subject  to  her  right 
of  dower.     5  Mun.  346. 

We  proceed  now  to  consider  first  "  who  may  be  endowed  ;  secondly,  of 
what  she  may  be  endowed  ;  thirdly,  the  manner  how  she  shall  be  endowed  ; 
and,  fourthly,  how  dower  may  be  barred  or  prevented. 

1.  "  Who  may  be  endowed.  She  must  be  the  actual  wife  of  the  party  at 
the  time  of  his  decease.  If  she  be  divorced  a  vinculo  matrimonii,  she  shall 
not  be  endowed  :  for  ubi  nullum  matrimonium,  ibi  nulla  dos.  But  a  divorce 
a  mcnsn  et  thoro  only,  doth  not  destroy  the  dower  ;  no,  not  even  for  adul- 
tery itself  by  the  common  law.  Yet  by  statute,"  1  R.  C.  ch.  107,  §  10,  "  if 
a  woman  voluntarily  leaves  (which  the  law  calls  eloping  from)  her  husband, 
and  lives  with  an  adulterer,  she  shall  lose  her  dower,  unless  her  husband  be 
voluntarily  reconciled  to  her.  It  was  formerly  held,  that  the  wife  of  an  idiot 
might  be  endowed,  though  the  husband  of  an  idiot  could  not  be  tenant  by 
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the  curtesy ;  but  as  it  seems  to  be  at  present  agreed,  upon  principles  of 
sound  sense  and  reason,  that  an  idiot  cannot  marry,  being  incapable  of  con- 
senting to  any  contract,  this  doctrine  cannot  now  take  place.  By  the  an- 
cient law,  the  wife  of  a  person  attainted  of  treason  or  felony  could  not  be 
endowed;"  but  by  our  law,  1  R.  C  ch.  169,  §  56,  there  shall  be  no  forfeit- 
ure for  treason  or  felony,  but  the  lands  of  the  convict,  if  he  be  sentenced  to 
death,  shall  descend  and  pass  in  like  manner  as  in  case  of  other  persons  dy- 
ing intestate. 

"An  alien  also  cannot  be  endowed;  for  no  alien  is  capable  of  holding 
lands.  The  wife  must  be  above  nine  years  old  at  her  husband's  death, 
otherwise  she  shall  not  be  endowed  :  though  in  Bracton's  time  the  age  was 
indefinite,  and  dower  was  then  only  due  '  si  uxor  possit  dotem  promereri,  et 
virum  sustinere.' 

2.  "  We  are  next  to  enquire,  of  what  a  wife  may  be  endowed.  And  she 
is  now  by  law  entitled  to  be  endowed  of  all  lands,  tenements,"  and  other 
real  estate,  "of  which  her  husband  was  seised  in  fee-simple,  at  any  time 
during  the  coverture,"  to  which  she  shall  not  have  relinquished  her  right  of 
dower  by  deed  executed,  acknowledged,  and  recorded  in  the  manner  pre- 
scribed by  law.  1  R.  C.  ch.  107,  §  1.  And  though  in  England  the  wife  of 
a  jointenant  could  not  be  endowed,  yet  it  is  otherwise  in  Virginia  by  the 
provisions  of  the  act  1  R.  C.  ch.  98,  §  2. 

When  slaves  were  declared  to  be  real  estate  in  Virginia,  the  widow  was 
dowable  thereof,  and  might  have  had  a  writ  of  dower  to  recover  her  right 
and  possession  of  such  slaves.  But  she  was  not  authorised  to  carry  or  send 
them  out  of  the  colony,  without  consent  of  him  in  the  reversion,  under  pen- 
alty of  forfeiting  her  whole  dower  therein.  1705,  c.  3  Edi.  1769.  But 
slaves  being  now  personal  estate,  she  has  no  longer  a  right  of  dower  there- 
in, but  she  is  nevertheless  entitled  to  an  interest  resembling  dower,  inas- 
much as  her  interest  is  only  to  the  use  of  the  slave  during  her  life.  Edi. 
1794,  c.  92,  103.     1  R.  C.  ch.  104,  §  26,  29. 

From  Mr.  B.'s  definition  we  perceive,  that  in  dower  as  well  as  in  curtesy 
seisin  is  essential ;  a  mere  right  of  action  in  the  husband  will  not  do.  Perk. 
366.     Bac.  Dow. 

"  A  seisin  in  law  of  the  husband  will,  however,  be  as  effectual  as  a  sei- 
sin in  deed,  in  order  to  render  the  wife  dowable  ;  for  it  is  not  in  the  wife's 
power  to  bring  the  husband's  title  to  an  actual  seisin,  as  it  is  in  the  hus- 
band's power  to  do  with  regard  to  the  wife's  lands  :  which  is  one  reason 
why  he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands  whereof  the 
wife,  or  he  himself  in  her  right,  was  actually  seised  in  deed.  The  seisin  of 
the  husband,  for  a  transitory  instant  only,  when  the  same  act  which  gives 
him  the  estate  conveys  it  also  out  of  him  again,  (as  where,  by  a  fine,  land  is 
granted  to  a  man,  and  he  immediately  renders  it  back  by  the  same  fine,) 
such  a  seisin  will  not  entitle  the  wife  to  dower :  for  the  land  was  merely  in 
transitu,  and  never  rested  in  the  husband,  the  grant  and  render  being  one 
continued  act."  The  better  reason  in  the  case  here  put  seems  however  to 
be,  that  the  husband  is  but  the  medium  to  convey  the  estate  to  the  party  who 
receives  it  under  the  contract.  He  has  no  real  beneficial  interest,  and  with- 
out it  there  is  nothing  to  be  transferred  to  his  wife.  Rop.  116.  Preston 
on  Estates,  cited  Bac.  Dower  C.  Sug.  256,  257.  Where  he  has  such  be- 
neficial interest,  although  the  estate  in  the  land  abides  in  him  but  for  a  sin- 
gle moment,  it  seems  that  the  wife  shall  be  endowed,  of  which  Mr.  Black- 
stone  gives  a  singular  instance.  A  father  and  son  being  hanged  together, 
and  the  son  being  supposed  from  his  protracted  struggles  to  have  survived 
the  father,  his  wife  was  held  dowable  of  the  land  which  descended  from  the 
fatlier  to  the  son  as  his  heir.  Croke  Eliz.  503.  The  French  law  of  suc- 
cessions has  made  provision  for  the  case  of  persons  perishing  together  by 
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the  samn  event — as  for,  instance,  in  tlip  same  shipwreck.  In  2  Philliniore, 
2GI,  tliere  is  a  case  of  this  kind.  A  luisband  and  wile  were  drowned  in 
the  same  shipwreck,  and  tlicre  was  no  proof  which  of  them  actually  survived. 
The  husband  had  by  will  appointed  his  wife  executrix  and  residuary  legatee, 
yet  administration  was  granted  to  his  next  of  kin,  thus  evincing  that  the  rights 
of  the  wife  were  not  considered  as  having  ever  vested.  The  presumption 
of  survivorship  is  first  to  be  settled,  if  possible,  by  the  circumstances  ;  if  not, 
it  is  decided  according  to  age  and  sex  upon  the  following  principles  :  If  the 
parties  are  all  below  15  ytars  of  age  the  eldest  will  be  presumed  to  have 
survived  ;  if  over  60  the  presumption  is  in  favor  of  the  youngest.  If  one  is 
under  15  and  the  other  over  00  the  first  is  presumed  to  have  survived.  Be- 
tween 15  and  GO  the  presumption  is  in  favor  of  the  male  over  the  female, 
where  the  ages  are  equal  or  do  not  difier  more  than  a  year.  If  of  the  same 
sex,  the  youngest  is  preferred  to  the  more  advanced  in  age.  Code  civile, 
Liv.  3,  ti.  1,  ch.  1.  Our  law  has  not  undertaken  to  lay  down  any  rules  in 
such  cases  ;  nor  do  I  think  we  should  attribute  survivorship  so  as  to  vest  the 
inheritance  in  either  of  several  persons  perishing  in  the  same  shipwreck, 
merely  from  presumption  of  age  or  sex,  or  superior  strength  or  powers  of 
endurance  and  vitality.  The  case  from  Croke  cited  by  Mr.  Blackstone, 
would  scarcely  be  considered  as  the  law  at  this  day. 

In  connexion  with  the  principle  that  the  seisin  of  the  husband  which 
shall  entitle  the  wife  to  dower  must  be  a  seisin  beneficially  for  his  own  use, 
is  the  question  whether  if  A  sells  land  to  B  and  at  the  same  time  takes  back 
a  deed  of  trust  for  the  security  of  the  purchase  money  in  which  B's  wife 
does  not  join,  the  wife  is  entitled  to  dower  discharged  of  the  trust  lien. 
Though  this  point  has  never  yet  been  expressly  adjudged,  yet  the  remarks 
which  have  dropped  from  the  court  indicate  an  opinion  which  may  be  ex- 
pected to  be  unfavorable  to  the  widow.  See  Moore  vs.  Gilliam,  5  Mun. 
346.  1  Gil.  200.  In  other  states  the  question  has  been  decided  adversely 
to  the  claim  of  dower,  on  the  ground  that  the  deed  of  conveyance  and  mort- 
gage or  deed  of  trust  are  to  be  considered  as  parts  of  the  same  contract,  as 
taking  effect  at  the  same  instant,  and  as  constituting  but  one  act;  that  both 
contracts  may  be  contained  in  the  same  instrument  or  in  different  instru- 
ments, but  that  where  two  instruments  relate  to  the  same  subject,  and  are 
executed  at  the  same  tiriie,  they  are  to  be  taken  as  forming  parts  of  the  same 
agreement  ;  that  therefore  the  seisin  of  the  husband  being  merely  instan- 
taneous, the  wife  could  have  no  title  to  dower  superior  to  the  rights  of  the 
creditor.*  4  Mass.  Rep.  566.  14  Mass.  Rep.  351.  15  John.  Rep.  458, 
467.     Rop.  116. 

If  a  lease  made  by  A  for  life  rendering  rent,  and  he  then  marries  and 
dies  before  tenant  for  life,  the  wife  shall  neither  be  endowed  of  the  land, 
(for  a  woman  cannot  be  endowed  of  a  reversion  dependant  on  an  estate  of 
freehold,  since  the  husband  never  had  even  seisin  in  law,  2  Leigh  29,)  nor  of 
the  rent,  since  it  was  no  inheritance.     Co.  Litt.  32  a,  Bac.  Dow. 

But  if  before  marriage  he  leases  for  years  reserving  rent,  and  then  mar- 
ries and  dies,  the  widow  shall  be  endowed  of  the  reversion  and  rent  as  in- 
cident to  it ;  for  the  possession  of  the  tenant  for  years  was  her  husband's 
possession.  Bac.  Dow.  Co.  Litt.  .32  a.  Perk.  335  b.  If  in  such  case  no 
rent  be  reserved;  then  cesset  executio  during  the  term  ;  for  the  lease  being 
made  before  marriage  is  good  against  her.  But  if  the  lease  be  made  after 
marriage,  the  wife  shall  have  her  dower  discharged  of  it,  whether  rent  be  re- 
served or  not  ;  for  the  husband  can  do  nothing  after  marriage  in  derogation 
of  her  rights.  Co.  Litt.  32  a,  Back.  Dow.  See  Co.  Litt.  208,  in  note  1, 
last  edition.     Therefore,  in  such  case,  executio  non  cesset  durante  termino  ; 

*  Since  the  last  edition  of  this  work,  this  queglion  has  been  settled  in  the  case  of  Gilli«m  vs.  Moore, 
which  will  appear  in  4  Leigh.    The  wife  was  held  not  entitled  to  dower. 
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unless  indeed  she  had  joined  in  the  leases  and  been  pievioiisly  examined,  or 
after  his  death  consented  to  affirm  the  lease  and  to  be  endowed  of  the  rent 
and  reversion  ;  for  an  affirmance  by  acceptance  of  rent  would  even  make 
valid  a  lease  of  her  own  land  made  during  coverture  by  herself  and  husband 
without  privy  examination.     3  Bac.  305. 

"  Where  dower  is  allowable,  it  matters  not  though  the  husband  aliene 
the  lands  during  the  coverture  :  for  he  alienes  them  liable  to  dower,"  un- 
less the  wife  relinquishes  her  right  by  joining  in  the  deed  and  executing  it 
with  the  ceremonies  required  by  law.*  And  even  if  before  marriage  a  man 
sells  land  in  fee,  and  gives  the  purchaser  possession,  and  receives  the  pur- 
chase money  and  marries  and  dies  without  having  m'ade  a  deed,  it  would 
seem  to  be  doubtful,  from  the  case  of  Braxton  vs.  Lee's  heirs,  (4  H.  &,  M. 
387,388.)  whether  the  wife  of  the  seller  was  not  entitled  to  dower  in  the 
land  sold. 

As  to  improvements  upon  the  land.  If  the  husband  makes  a  feoffment 
in  fee  of  lands,  and  the  feoffee  builds  thereon  and  improves  it  greatly  in 
value,  yet  the  wife  shall  be  endowed  only  according  to  the  value  at  the  sale 
in  her  husband's  lifetime  ;  Co.  Litt.  32  a,  in  note.  Perk.  328;  for  if  such 
feoffment  were  with  warranty,  the  heir  would  be  bound  to  render  ojily  the 
value  as  it  was  at  the  time  of  the  feoffment ;  Co.  Litt.  32  a,  note  8;  and  so 
the  wife  would  recover  more  against  the  feoffee  than  he  would  recover  over, 
which  would  be  unreasonable.* 

But  if  the  heir  improve  by  building,  or  sowing  the  land,  the  wife  shall  re- 
cover her  dower  with  the  improvements  on  it,  because  by  her  husbaini's 
death  her  title  was  consummate,  and  the  improvements  as  to  her  part  were 
quasi  upon  her  land  ;  for  which  reason  also  she  shall  share  in  any  loss  un- 
less it  be  occasioned  by  the  heir's  own  act,  and  then  he  shall  make  recom- 
pense in  damages.     Co.  Litt.  32  a.     6  John.  260,  accord. 

If  the  husband  mortgages  and  then  releases,  the  date  of  the  release  is 
that  at  which  the  value  should  be  fixed.  6  John.  258.  In  the  cases  here 
cited  the  wife  agreed  to  receive  a  yearly  sum  in  lieu  of  dower,  from  the 
alienee,  and  it  was  fixed  according  to  the  value  when  sold. 

I  do  not  find  any  decision  as  to  the  effect  upon  the  rights  of  the  wife,  if 
after  the  sale  valuable  minerals  are  discovered.  The  question  is  stated  by 
Kent  G.  in  6  John.  261. 

As  a  husband  shall  be  tenant  by  the  curtesy  of  money  directed  to  be  laid 
out  in  land,  so  a  fortiori  will  a  woman  be  entitled  to  dower  in  such  case,  in- 
asmuch as  actual  seisin  is  not  necessary  to  complete  her  right  of  dower. 

It  remains  under  this  head  to  state  the  doctrines  of  the  common  law,  and 
the  provision  of  our  statute,  in  reference  to  the  wife's  right  of  dower  in 
trust  estates. 

We  have  already  seen,  that  before  the  statute  of  uses  a  man  might  be 
tenant  by  the  curtesy  of  an  use,  and  that  since  the  introduction  of  trusts, 
which  immediately  succeeded  (o  uses,  there  may  be  curtesy  of  a  trust  as 
well  as  of  a  legal  estate.  It  is  not  so  however  in  England  in  relation  to 
dower ;  and  in  this  commonwealth  also,  Until  January  1st,  1787,  widows  were 
denied  a  right  of  dower  in  the  trust  or  other  equitable  estates  of  the  hus- 
band. The  injustice  of  this  doctrine,  however,  and  the  palpable  inequality 
thus  established  between  the  cases  of  the  husband  and  the  wife,  gave  rise 
in  1785  to  a  wise  and  salutary  law,  which  provides,  that  where  amy  person 
to  whose  use,  or  in  trust  for  whose  benefit  another  is  or  shall  be  seised  of 
lands,  tenements,  or  hereditaments,  hath  or  shall  have  such  inheritance  in  the 

*  In  Blow  us.  Majnard,  2  Leigh  29,  llie  wife  claimed  under  a  settlement  which  was  set  aside  as  fiau- 
dulenl.    Yet,  as  she  had  not  joined  in  the  deed,  she  was  allowed  her  dower. 

*In  Todd  vs.  Bowyer,  which  will  appear  in  4  Leigh,  the  question  as  lo  the  valuation  of  the  wife's 
dower  was  much  argued  and  considered. 
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use  ot  trust,  as  that  iC  it  had  been  a  legal  riirht,  the  husband  or  wife  of  such 
person  would  thereof  have  been  ejititlcd  to  curtesy  or  dower,  such  husband 
or  wife  shall  have  and  hold,  and  may  by  the  remedy  proper  in  similar  cases, 
recover  curtesy  or  dowerof  such  lands,  tenements,  or  hereditaments.  This 
act  took  elTcct  January  1st,  1767.  It  is  now  scarcely  necessary  to  go  at 
large  into  the  doctrine  anterior  to  this  act,  denying  to  a  widow  dower  in  an 
equitable  estate.  Few  cases  can  now  occur  in  Virginia  involving  the  nice 
distinctions  existing  on  this  subject.  In  the  case  of  Claiborne  and  wife 
against  Henderson  and  others,  (3  H.  &  M.  S2-2,)  an  effort  was  made  to  re- 
cover dower  for  the  wife  in  a  tract  of  land  whereof  her  husband  had  the  equi- 
table title  and  possession,  and  which  he  sold  anterior  to  the  passage  of  the 
act  of  1785,  which  was  the  original  of  the  act  1,  R.  C.  ch.  99,  §  31.  In  that 
case  all  the  English  cases  are  cited  and  reviewed,  and  the  student  may  there 
see  the  doctrines  on  the  subject  in  extenso.  The  court  upon  full  and  mature 
consideration  adhered  to  the  English  decisions,  upon  the  great  principle  that 
it  was  not  safe  to  depart  from  a  rule  which  had  become  a  canon  of  property, 
and  involved  the  validity  of  many  titles. 

Since  the  passage  of  the  above  act,  however,  a  widow  is  held  to  be  enti- 
tled to  dower  wherever  her  husband  has  an  equitable  title  to  an  estate, 
though  by  verbal  contract  only,  provided  it  be  a  case  in  which  her  husband 
would  have  been  entitled  to  specific  execution  of  the  contract  and  to  a  con- 
veyance of  the  legal  title.     Rowton  vs.  Rowton,  1  H.  &  M.  92. 

Under  the  provision  of  this  section,  too,  a  widow  is  entitled  to  dower  in" 
the  equity  of  redemption  of  land  mortgaged  by  her  husband  before  marriage, 
and  of  land  mortgaged  by  him  after  marriage,  she  having  united  in  the 
mortgage  and  parted  with  the  legal  title ;  but  in  both  cases  she  can  claim' 
dower  only  subject  to  the  mortgages.  1  Rand.  344,  354 ;  and  see  5  John. 
Chancery  Cases,  482,  491. 

Both  in  a  case  of  a  mortgage  and  of  a  purchase,  where  the  legal  title  hns 
not  been  made,  the  widow  who  demands  her  dower  in  the  equity  of  redemp- 
tion or  in  the  purchased  lands,  must  be  charged  with  her  portion  of  the 
mortgage  debt  or  of  any  residue  of  the  purchase  money  which  remains  un- 
paid;  for  she  takes  but  one  third  of  the  equity  of  redemption  or  of  her  hus- 
band's equitable  right. 

It  becomes  then  a  maiter  of  importance  to  know  with  what  proportion 
she  shall  be  charged.  The  old  and  absurd  rule,  as  it  is  called,  estimated 
a  life  interest  as  equal  to  one  third  of  the  whole  estate,  and  charged  the 
tenant  for  life  with  one  third.  4  Vez.  jr.  .3-2.  1  Vez.  428.  Amb.  88.  But 
if  the  tenant  for  life  was  ninety  years  of  age,  by  this  rule  he  would  be 
charged  with  as  much,  and  his  interest  in  the  estate  would  be  valued  as 
highly,  as  if  he  was  only  twenty-five.  The  rule.in  respect  to  charges  now 
seems  to  be,  that  the  tenant  for  life  in  possession  of  an  estate  subject  to 
mortgage,  shall  be  bound  to  keep  down  the  interest  during  his  life,  and  if 
he  permits  it  to  accumulate,  the  reversioner  may  file  his  bill  to  make  the 
rents  amenable,  and  make  the  tenant  for  life  answer  for  what  has  accrued 
due.  5  Vez.  106  ;  and  see  2  P.  Wms.  278.  A  tenant  by  curtesy  is  con- 
sidered as  within  the  rule  in  England,  and  a  tenant  in  dower  here  is  withire 
the  same  reason.  1  Atk.  606.  And  this  rule  in  England,  where  the  pro- 
fits of  land  are  high,  probably  never  operates  hardly.  In  Virginia  it  might 
be  sometimes  onerous  upon  the  tenant  for  life,  as  the  profits  are  not  always 
equal  to  interest.  See  Coalter's  remarks.  Ran.  346.  Yet  he  may  exone- 
rate himself  by  paying  off  the  mortgage  or  the  purchase  money,  in  which 
case  he  will  stand  in  the  shoes  of  the  creditor,  and  will  not  be  presumed  to 
have  intended  to  exonerate  the  estate.  1  Ball  and  Beatty,  140,  142.  I 
Vez.  jr.  234. 
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This  brings  us  to  the  enquiry  as  to  the  proportion  of  llie  principal  the 
tenant  for  life  shall  be  charged  with,  in  case  the  mortgage  is  enforced  or  pur- 
chase money  demanded.  The  old  rule  in  this  and  analogous  cases,  as  I 
have  just  said,  seems  to  have  established  that  one  third  should  be  paid  off 
by  the  tenant  for  life.  1  Vez.  428.  Ainb.  68.  Co.  Litt.  208,  in  note. 
This  does  not  now  prevail,  but  he  shall  contribute  in  proportion  to  the  ben- 
efit he  takes,  which  always  depends  much  upon  his  age.  See  1  Bro.  Ch. 
C.  440.  4  Vez.  jr.  24.  5  Vez.  jr.  554.  9  Vez.  jr.  554.  In  the  case  of 
White  vs.  White,  hov/ever,  the  Master  of  the  Rolls,  speaking  of  a  devise  in 
strict  settlement  charged  with  a  mortgage,  says,  that  the  decree  is  not 
against  the  tenant  for  life  to  pay  a  third,  but  always  "  for  a  mortgage,"  (that 
is,  that  the  money  shall  be  raised  by  a  new  mortgage  of  the  estate,)  and  if 
a  mortgage  cannot  be  procured,  that  -d  proportion  oi  the  estate  shall  be  sold, 
whereby  the  tenant  for  life  would  of  cour.se  lose  exactly  in  proportion  to 
his  interest.  4  Vez.  jr.  33.  And  this  seems  the  most  equitable  rule  where 
the  estate  admits  of  its  application  ;  where  it  docs  not,  and  on  a  decree 
of  foreclosure  it  is  sold  out  and  out,  and  after  payment  of  the  incumbrance 
there  is  a  balance  remaining,  that  balance  should  be  apportioned  between 
the  tenant  for  life  and  remainderman,  according  to  the  benefit  he  takes, 
which  is  always  in  proportion  to  his  age  and  constitution  ;  9  Vez.  554.  1 
Mad.  195  ;  or  the  principal  should  be  so  invested  as  to  secure  the  use  of 
it  to  tenant  for  life  during  his  life,  and  at  his  death  to  pass  over  to  the  re- 
mainderman. 

With  respect  to  tenant  in  dower  it  must  be  remembered  that  she  is  charge- 
able with  a  just  proportion,  accoi-ding  to  the  above  principles,  on  only  one 
third  of  the  estate  :*  so  that  when  her  life  interest  was  valued  at  one  third 
of  the  fee-simple,  she  was  held  chargeable  with  one  ninth  of  the  whole  in- 
cumbrance. This  has  often  been  done  in  our  courts  ;  but  in  the  case  of 
Pollard  vs.  Underwood,  (4  H.  &  M.  459,)  the  principle  before  stated  of  es- 
timating the  proportion  of  the  charge  which  should  be  paid  by  the  widow 
was  followed,  and  a  jury  was  directed  to  ascertain  the  proportion  which  the 
value  of  the  life  estate  bore  to  the  remainder.     See  1  Ran.  346,  &c. 

3.  We  come  now  to  consider  thirdly,  how  a  woman  is  to  be  endowed. 
Of  the  five  species  of  dower  mentioned  by  Mr.  Blackstone,  only  one  seems 
to  be  known  in  Virginia; — dower  by  custom,  dower  ad  ostium  ecclesia:, 
dower  ex  assensic  patris,  and  dower  de  la  plus  belle  having  become  obsolete, 
I  presume.  Dower  by  common  law  alone  remains.  We  proceed  therefore 
to  consider  the  method  of  endowments,  or  assigning  dower  by  the  common 
law.  And  this  may  either  be  by  the  voluntary  act  of  the  parties  or  it  may 
be  compulsory. 

1.  As  to  an  assignment  of  dower  by  act  of  the  parties,  it  must  be  first 
observed  that  the  "  lands,  to  be  held  in  dower,  must  be  assigned  by  the  heir 
of  the  husband,  or  his  guardian." 

The  assignment  by  the  heir  for  and  on  behalf  of  his  co-heirs  is  good,  and 
is  not  only  binding  on  the  widow,  provided  it  is  a  fair  and  full  assignment, 
but  is  also  binding  on  the  co-heirs,  provided  it  be  not  excessive  ;  for  as  an 
assignment  might  have  been  compelled,  it  is  held  binding,  if  it  has  been  just 
and  fair.  2  Ran.  418.  In  like  manner,  if  a  disseissor,  abater,  or  intruder 
assign  dower,  it  is  good;  for  they  might  be  compelled  to  do  so  by  writ,  and 
the  widow  need  not  await  the  re-entry  or  recovery  by  the  heir.  Bac.  Dow. 
D.  1.  So  a  feoffee  of  lands,  in  which  the  widow  is  entitled  to  dower,  may 
assign  her  dower ;  and  the  heir,  being  subject  to  recovery  in  value  by  the 
feoffee,  may  assign  her  dower,  in  satisfaction  of  dower  out  of  his  own  land^ 
and  the  lands  of  the  feoffee,  and  it  will  be  a  bar  to  her  claim  against  the  fe- 

*  With  respect  to  the  mortgage,  indeed,  her  dower  right  would  be  chargeable  with  the  wliole;  but 
in  that  event  she  would  be  entitled  ti  iioH  the  entate  until  sali^^f^rtion  be  made  r>f  what  is  overpaid,-- » 
Roper  1 13, 
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offec.  But  no  one  can  assign  dower  wlio  has  not  a  freehold,  quia  nondet 
qui  mm  habct ;  nor  will  a  suit  lor  dower  lie  except  against  the  tenant  of  a 
freehold  ;  for  as  the  widow's  estate  is  a  freehold,  bhe  cannot  recover  it  from 
one  who  has  but  a  smaller  estate.     Co.  Litl.  35  a. 

Whether  it  i?  advisable  for  a  woman  to  demand  dower  out  of  the  landa 
of  the  alienee  or  not,  is  matter  of  calculation  in  each  case  ;  for  if  she  de- 
mands it,  and  there  are  proper  covenants,  the  alienee  may  recover  out  of 
the  personal  estate  as  much  as  he  loses  in  the  real  ;  and  il  the  widow  un- 
der the  husband's  will  lakes  the  whole  personalty,  she  may  lose  as  niuch  as 
she  gains. 

Next,  as  to  the  manner  in  wJiiclj  her  dower  is  to  be  laid  out.  If  the  thing, 
of  which  the  widow  is  to  be  endowed,  is  divisible,  her  dower  must  be  set 
out  by  metes  and  bounds,  except  in  the  case  of  the  widow  of  a  tenant  in 
common,  (or  jointtenant,  since  our  act  which  gives  dower  in  a  joint  estate  :) 
for  in  these  cases  the  husband  held  an  undivided  estate  and  as  the  widow  is 
endowed  pro  tanto  of  that  estate,  she  cannot  have  it  in  any  other  manner 
than  he  himself  had. 

If  the  heir  assign  to  the  widow  one  full  third  part  of  the  whole  estate, 
whether  it  comprehend  the  mansion  house  or  not,  the  widow,  I  conceive, 
is  bound  by  the  assignment.  She  has  no  right  to  elect  where  or  in  what 
part  of  the  lands  the  dower  shall  be  laid  ofl' ;  but  the  heir,  on  llie  contrary, 
appears  to  have  the  right  of  making  the  assignment  where  he  pleases,  pro- 
vided it  be  full  and  fair.  Thus  it  is  that  the  heir  may  exclude  the  widow 
irom  dower  in  the  lands  of  her  husband's  feoffee,  by  assigning  to  her  an 
equal  portion  of  the  lands  which  may  have  descended  to  him  in  lieu  thereof. 
If,  however,  the  heir  were  vexatiously  to  assign  her  disjointed  parts,  or  in- 
convenient strips  of  land,  doubtless  she  would  have  remedy. 

If  the  property  be  indivisible,  it  was  the  established  rule  of  the  common 
law,  that  the  widow  should  be  endowed  specially,  as   in  the  ease  of  a  null 
of  the  third  toll  dish.     In  modern  times  this  matter  has  generally  been  set- 
tled, upon  principles  of  good  sense,  with  a  view  to  the  interest  and  conve- 
nience of  all  the  parties,  though  it  may  still  be  necessary  in  some  cases  to 
pursue  the  common  law  principle.     Thus,  if  there  be  tliree  houses,  it  would 
not  be  right  to  divide  each  and  give  the  widow  one  tMrd  in  each  ;  for  that 
would  be  to  embarrass  the  use  of  all  three  to  all  entitled:  but  some  recom- 
pense is  to  be  made,  either  by  a  sum  of  money  or  rent,  for  owelty  of  parti- 
tion, so  as  to  equalize  the  value.     Sec  1  P.  Wms.  44G.     With  us  the  same 
course  is  usually  pursued  inTrclation  to  several  tracts  of  land  ;  and,  indeed, 
the  whole  business  of  assigning  dower  and  making  partition,  is  governed  by 
the  great  principle  of  so  adjusting  the  several  claims  as  to  produce  the  great- 
est equality  with  the  least  inconvenience.     An  instance  of  the  liberality  pre- 
vailing in  this  respect  is  afl'orded  by  tlio  established  doctrine  among  us  m 
relatiou'to  partition  of  slaves  ;  for  in  a  division  of^them,  as  equality  in  num- 
ber or  value  is  not  always  possible,  and  sometimes  improper,  (as  where  it 
would  separate  young 'children  from  their  mothers,)  a  compensation  is  al- 
ways directed  to  be  made  in  money.     3  Call,  13.     5  Mun.  108.     It  can 
scarcely  be  supposed,  therefore,  that  some  remedy  would  not  be  attempted 
in  such  a  case  as  is  mentioned,  by  Mr.  Madoc,  (I  Mad.  200,)  where  excep- 
tions were  made  to  a  report  of  commissioners  for  the  partition  of  a  house^ 
one  party  complaining  that  she  could  not  get  to  her  part  except  up  a  pair  of 
stairs  which  were  allotted  to  another  person,  and  the  court  refused  to  inter- 
fere ! !    Yet  see  8  Vez.  142.     Amb.236,  589.     11  Vcz.  157,  in  note. 

Before  we  leave  this  head  of  our  subject,  it  may  not  be  amiss  to  add,  that 
the  assignment  of  dower  rnu'St  be  absolute  and  not  conditional,  or  with  ex- 
ception or  reservation,  and  it  must  be  of  hinds  and  tenements,  or  rents  is- 
suing out  of  them.     Bac  Dow,  D,  2. 
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Moreover.in  some  cases  the  wife  hatli  election  to  be  enJowed  of  one  oi 
the  other  of  two  things.  As  where  her  husband  and  another  person  ex- 
chancre  lands,  she  shall  not  have  dower  of  both,  but  of  which  she  pleases. 
Co.  Litt.  31b. 

And  if  a  woman  be  evicted  of  her  dower  by  title  paramount,  she  shall  be 
endowed  anew  of  the  balance  of  the  lands ;  but  only  of  one  third  of  such 
balance.     4  Co.  122. 

The  case  of  dos  de  dote,  as  it  is  called,  must  not  be  passed  sub  silentio. 
Tlie  following  case  from  the  books  presents  an  instance  of  it.  Bac.  Dow. 
E.  Grandfather,  father  and  son,  and  grandfather  dies,  and  dower  is  assign- 
ed to  his  wife  ;  the  father  then  dies.  In  contemplation  of  law  he  is  con- 
sidered as  never  having  been  seised  of  the  third  of  which  the  grandfather's 
wife  was  endowed,  but  only  of  a  reversion  thereof,  of  which,  as  we  have 
seen,  his  wife  could  not  have  dower,  as  it  was  a  freehold  in  the  doweress, 
and  so  he  never  had  seisin  in  deed  or  in  law.  If  dower  were  assigned  to 
the  wife  of  the  father  in  respect  of  the  land  held  by  the  grandmother  as  her 
dower,  it  would  have  been  dos  de  dote ;  which  in  this  case  would  not  be  per- 
mitted even  after  the  grandmother's  death,  provided  she  had  asserted  her 
right,  and  her  dower  had  been  assigned  in  her  lifetime  :  for,  as  I  have  said, 
the  father  is,  in  contemplation  of  law,  considered  as  never  having  been  seis- 
ed of  her  third,  since,  upon  the  assignment,  her  possession  related  back  to 
the  consummation  of  her  title  by  her  husband's  death.  But  if  the  grand- 
father had  enfeoffed  the  father,  then  he  would  have  had  seisin  of  the  whole 
during  the  grandfather's  life :  and  then  if  the  grandmother's  dower  be  as- 
signed, the  lather's  wife  would  have  right  of  dower  of  the  two  thirds  imme- 
diately, and  of  the  other  third  when  it  falls  in  possession.  If  indeed  she 
sues  out  her  writ  of  dower  and  recovers  before  any  assignment  to  the  grand- 
mother, one  third  of  the  whole  shall  be  assigned,  subject  indeed  to  eviction 
as  to  part  by  the  grandmother,  after  recovery  of  dower ;  but  it  is  in  that  case 
only  defeated  during  the  grandmother's  life  ;  and  if  such  dower  was  never 
claimed  by  the  grandmother,  the  question  of  dos  de  dote  is  not  considered 
as  arising.  Nor  does  it  seem  to  have  been  considered  as  arising  where 
there  was  a  devise  to  one  in  fee  who  left  a  widow,  and  the  testator's  wi- 
dow never  asserted  her  claim  ;  2  Vern.  403  ;  for  in  the  case  above  stated 
the  seisin  of  the  grandmother,  after  she  got  possession,  related  back  so  as 
to  defeat  the  seisin  of  the  father :  but  in  this  case,  as  there  never  was  seisin 
in  the  widow,  there  was  no  relation  back  so  as  to  defeat  the  seisin  of  the 
devisee. 

2.  We  eorae  next  to  speak  of  the  assignment  of  dower  by  suit,  where  a 
voluntary  assignment  has  been  withheld  by  the  heir  or  terre-tenant.  This 
ittdeed  more  properly  belongs  to  the  subject  of  "remedies"  than  of  "  rights," 
but  a  notice  of  the  matter  here,  will  contribute  perhaps  to  a  more  full  com- 
prehension of  the  whole  law  of  dower. 

And  first,  it  must  be  observed,  that  if  the  widow,  before  assignment  of 
her  dower,  be  turned  out,  or  kept  out  of  the  mansion  house  and  planta- 
tion belonging  thereto,  which  in  Virginia  [is  in  lieu  of  her  quarentiiie,  or 
in  law  language,  if  she  be  thereof  deforced,  she  shall  have  a  writ  for  the 
recovery  of  her  right  herein.  This  writ  is  a  vicontiel  writ,  in  the  nature 
of  a  writ  de  quarentina  habenda,  directed  to  the  sheriff;  whereupon  such 
proceedings  and  speed  shall  be  used,  as  hath  or  might  have  been  used  on 
the  said  writ  of  quarentine.     As  to  the  wntde  quarenlina  see  F.  N.  B.  161. 

Next,  as  to  the  remedies  of  the  widow  for  the  recovery  of  her  dower. 
There  were  two  writs  afforded  her  by  the  common  law  adapted  to  the  dif- 
ferent injuries  she  might  sustain.  These  were  tl»o  tvrit  of  right  of  dower, 
and  the  writ  of  dower  wide  nihil  habet.  The  first  was  adapted  to  the  re- 
covery of  dower  from  the  alienee  of  the  husband,  where  only  part  of  his 
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lands  had  been  aliened  aiul  the  widow  li:id  recovered  her  dower  in  the  re- 
sidue. When  that  was  the  case,  she  could  not  sue  out  tlie  "  nnde  nihil  ha- 
bet,"  since  she  could  not  truly  alle^re  lliat  she  had  recovered  nothing. 
The  law  therefore  afforded  lier  I  lie  more  general  remedy  of  a  writ  of  right 
of  dower,  which  extended  cither  to  :i  part  or  to  the  whole.  '3  B.  C.  183. 
F.  N.  B.  16,  147.  But  both  tiiese  remedies  are  I  believe  entirely  disused, 
and  have  given  way  to  more  sinij)le  means  for  the  recovery  of  the  widow's 
rights. 

As  far  as  my  own  observation  has  extended,  tlie  assignment  of  dower  in 
Virginia  has  usually  been  upon  motion  of  the  widow  for  appointment  of 
commissioners,  by  whom  the  dower  is  laid  off.  This  is  indeed  maZws  usus, 
et  aholendus.  That  it  has  been  pursued  elsewhere  in  Virginia  than  in  the 
circuit  to  which  my  observation  lias  extended,  appears  from  the  several  cases 
in  our  courts,  in  which  they  have  pronounced  the  proceeding  irregular,  but 
have,  after  a  long  time  elapsed,  refused  to  set  it  aside.  1  Wash.  51.  3  Call, 
13.  5  Mun.108.  If  indeed  the  assignment  of  dower  is  made  by  commis- 
sioners on  the  motion  of  the  heir,  and  not  of  the  widow,  it  is  valid,  and  bind- 
ing, provided  it  be  full  and  fair.  For  as  to  the  heir,  the  act  of  the  commis- 
sioners appointed  upon  his  motion,  if  not  excepted  to  by  him.  is  considered 
as  his  act,  and  therefore  binding  on  him.  And  asto  the  widow,  it  is  binding, 
both  because  she  has  no  reason  to  complain  if  she  has  a  full  third,  and  be- 
cause, as  we  have  said,  the  heir  might  have  made  the  assignment  even  with- 
out the  intervention  of  the  court  or  commissioners.  But  where  the  motion 
is  by  the  widow,  the  heir  being  no  party,  is  not  bound.  Hence  the  proper 
and  regular  mode  of  assignment  is  by  bill  in  chancery,  the  jurisdiction  of 
the  chancery  court  being  firmly  established  by  long  custom,  and  supported 
both  by  authority  and  the  provisions  of  tlie  statute  law  as  at  one  time  exist- 
ing. 3  Ran.  364.  17Vez.55!.  5  .John.  C.  488.  7Cranch,370.  3  H. 
&  M.  359.  1  Fonb.  19.  1  Madoc,  197.  Acts  of  1727,  ch.  4,  ed.  1769. 
But  if  the  right  of  dower  is  controverted,  it  must,  it  has  been  said,  be  made 
out  at  law,  and  I  presume  a  case  may  be  directed  to  try  the  title  before  that 
tribunal.     2  Vez.  jr.  122. 

In  the  assignment  of  dower,  a  question  often  arises,  where  a  long  time 
elapses  from  the  death  of  the  husband  before  an  assignment  is  made,  as  to 
the  wife's  right  to  the  mesne  or  intermediate  profits.*  And  here  it  must 
first  be  observed,  that  at  common  law  the  widow  recovered  no  damages  in 
any  form  of  action  as  a  compensation  for  the  mesne  profits.  In  the  writ  of 
right  of  dower,  upon  general  principles,  damages  would  not  be  recovered  ; 
for  it  was  a  rule  of  the  common  law  to  give  damages  in  no  droiturel  action, 
(i.  e.  an  action  in  which  the  right  itself  was  questionable  and  no  wrong  was 
supposed  to  be  done  till  the  right  was  determined.)  Co.  Litt.  36  b.  And 
until  the  statute  of  Merton,  which  applied  only  to  the  writ  of  dower  tmde 
nihil  habet  (Co.  Litt.  32  b,)  we  have  the  authority  of  Lord  Hale  for  saying 
there  were  no  damages  in  dower.  Co.  Litt.  32  b.  n.  4  Hale's  MSS.  2 
Saun.  45,  n.  4.  Indeed,  Bracton  calls  that  statute  nova  constitutio,  whence 
we  may  infer,  that  it  introduced  an  entirely  new  principle.  Co.  Litt.  32  b. 
ThqJ;  statute  has  been  closely  followed  by  the  language  of  our  own  ;  1  R. 
C.  ch.  167,  §  4  ;  which  provides  that  whosoever  shall  deforce  widows  of 
their  dowers  of  the  lands  whereof  their  husbands  died  seised,  or  of  such 
mansion  house  or  plantation,  if  the  same  widows  shall  afterwards  recover 
by  plea,  they  that  be  convicted  of  such  wrongful  deforcement,  shall  yield 
ddinages  to  the  same  widows;  that  is  to  say,  the  value'of  the  whole  dower 
to  tlieni  belonging,  from  the  time  of  the  death  of  their  husbands,  unto  the 
day  that  the  said  widows  by  judgment  have  recovered  seisin  of  their  dower. 

By  this  statute,  then,  it  is  clear,  that  where  the  widow  was  deforced  of  the 

-  See  2  Carr.  &  P;iynf,  43'J,  and  Todrl  vs.  Bowi  er,  which  will  appear  in  1  Leigh. 
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whole  of  her  dowei';  tlie  heir  was  bound  to  render  damages  therefor  if  he 
was  the  deforceant.  If,  however,  (as'seems  to  have  been  established,)  this 
statute  only  applies  to  the  writ  of  dower  imde  nihil  habet,  it  would  follow 
that  the  widow  could  not  recover  damages  of  the  heir  where  she  was  de- 
forced oi  part  only  of  her  dower.  Moreover,  it  is  clearly  settled  that  dama- 
ges can  only  be  after  demand  of  dower  ;  for  the  heir  is  not  bound  to  assign 
dower  till  demanded.  The  whole  freehold  being  cast  upon  him  he  is  no 
wrongdoer  in  holding  possession  ;  nor  till  demand  is  he  in  any  default,  since 
the  concurrent  act  of  the  widow  is  necessary  to  a  division.  Co.  Litt.  32. 
Until  such  demand,  he  cannot,  therefore,  be  considered  a  deforceant,  and 
damages  are  only  given  against  deforcing.  But  when  there  has  been  a  de- 
mand and  refusal,  the  damages  relate  not  to  the  time  of  the  demand,  but  to 
the  death  of  the  husband,  by  the  express  provision  of  the  act.  Lastly,  the 
demand  for  damages  against  the  heir,  being  in  the  nature  of  an  action  for  a 
tort,  died  with  the  person,  according  to  a  well  known  principle  of  the  com- 
mon law  ;  so  that  the  death  either  of  the  widow  or  the  heir,  puts  an  end  to 
the  demand  for  damages.     Bac.  Dow.  J.     3  Lev.  275.     'S  Saun.  45,  n.  4. 

We  come  next  to  consider  the  case  of  the  alienee  of  the  husband.  And 
here  we  must  remember,  that  the  widow  at  common  law  could  recover  no 
damages  for  detention  of  her  dower  in  any  action  whatever.  Now  the  sta- 
tute only  gives  damages  for  deforcement  of  the  dower  in  lands  whereof  the 
husband  died  seised.  But  he  did  not  die  seised  of  what  he  had  aliened. 
The  alienation  divested  his  seisin;  and  it  has,  therefore,  been  decided,  that 
the  statute  did  not  reach  the  alienee,  that  his  case  remained  as  at  common 
law,  and  that  he  was  not  liable  to  the  widow's  claim  for  damages  in  a  court 
of  law.     Roper,  147,  cited  Keble,  85,  616,  711. 

Let  us  now  see  the  doctrines  of  courts  of  equity  on  this  subject.  These 
courts  have  assumed  jurisdiction  in  cases  of  dower  only  because  of  the  dif- 
ficulties in  the  way  of  the  dovveress  at  law.  17  Vez.  551.  Upon  general 
principles  they  ought  to  follow,  and  indeed,  in  cases  of  concurrent  jurisdic- 
tion, they  pi'of ess  to  follow  the  doctrines  of  courts  of  law.  Yet  I  think  we 
shall  find  that  in  these  cases  they  have  much  extended  the  rights  of  the 
widow.  For  we  are  told  by  Chancellor  Kent,  upon  the  authority  of  2  Bro. 
C.  C.  332,  and  other  cases,  that  rents  and  profits  from  the  husband's  death 
are  universalbj  given  ;  5  John.  C.  492;  and  <accordingly  we  find  he  has  de- 
creed even  where  there  was  no  demand  made,  4  John.  604,  and  also  in  the 
case  of  the  alienee.  See  5  John.  C.  ubi  supra.  6  John.  258.  4  John. 
604.  3  Atk.  130,  131.  9  Vez.  221.  So  too,  it  is  decided,  that  if  the  wi- 
dow exhibit  her  bill  before  the  death  of  the  heir,  she  is  entitled,  notwith- 
standing his  subsequent  death,  to  mesne  profits  from  the  time  of  her  title  ac- 
crued ;  and  so,  in  case  of  her  death,  are  her  representatives.  See  Rop.  146. 
2  Bro.  C.  C.  620.  3  Atk.  130.  1  Fonb.  147,  158.  1  Mad.  196.  No 
case,  however,  is  recollected  of  a  recovery  of  damages  by  the  representatives 
of  the  widow  where  she  had  not  commenced  a  suit  in  her  lifetime.  In  such 
case  equity  probably  would  not  interfere.  .See  3  Atk.  130.  2  P.  Wms. 
643.     2Vern.519.     2  Leigh,  76. 

Where  under  our  law  the  widow  retains  possession  of  the  mansion  house 
and  plantation,  I  presume  she  would  be  compelled  to  offset  the  rents  and 
profits  thereof  against  the  claim  of  mesne  profits  of  her  dower  ;  otherwise, 
in  the  case  of  infants,  where  the  guardian  has  failed  to  assign,  much  hard- 
ship would  ensue  to  the  heir.  Be  this  as  it  may,  it  has  been  decided  that 
where  she  refuses  to  receive  a  fair  assignment,  and  continues  to  retain  pos- 
session of  the  whole  property,  she  is  chargeable  with  the  mesne  profits  of 
all  over  and  above  the  part  assigned.     2  Ran.  418. 

4.  'How  dower  may  be  barred  or  prevented.  A  widow  may  be  barred 
of  her  dower  not  only  by  elopementj  divorce,  or  being  an  alien,  but  also  by 
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detaining  the  title  deeds  or  evidences  of  (lie  estate  from  the  heir,  until  she 
restores  tliem  :  and,  by  the  stalnle  of  Gloucester,  if  a  dowager  alienes  the 
land  assigned  her  for  dower,  she  forfeits  it  ipso  facto,  and  the  lieir  may  re- 
cover it  by  action;"  but  I  apprelieud  this  cause  of  forfeiture  does  not  ex- 
ist in  Virginia  since  the  statute  against  wrongful  alienations.  The  statute 
of  Grloucester  is  repealed.  As  to  oloi)ement,  though  the  wife  is  taken  away 
against  her  will,  or  goes  away  innocently  or  even  with  her  husband's  con- 
sent, yet  if  she  afterwards  commits  adultery  and  continues  to  live  volunta- 
rily with  her  paramour,  she  forfeits  her  dower,  unless  her  husband  become 
reconciled.  2  Inst.  4-35.  Cohabitation  is  sufficient  evidence  of  reconciliation 
under  this  statute;  Rolls.  Abr.  680 ;  Bac.  Abr.  Marriage,  E.  1,  provided, 
1  presume,  the  wife  resides  with  her  husband. 

It  would  seem  to  be  no  excuse  for  a  wife's  elopement  and  living  in  adul- 
tery, that  her  husband  committed  the  first  act  of  adultery  which  provoked 
her  to  it.  For  this  has  been  decided  to  be  no  sufficient  reason  for  subject- 
ing the  husband  to  her  contracts  for  necessaries,  and  the  argument  is  no  less 
strong  as  to  her  right  of  dower.     6  T.  R.  003. 

Another  manner  in  which  dower  may  be  barred  in  England,  is  by  levy- 
ing a  fine  or  suffering  a  recovery  of  the  lands  during  the  coverture.  These 
methods  are  with  us,  to  say  the  least,  entirely  disused,  and  have  been  al- 
together superseded  by  the  simple  provisions  of  our  law.  The  method 
adopted  in  Virginia,  has  been  framed  by  analogy  to  the  privy  examination 
of  tIie/e?He  on  the  levy  of  a  fine.  Formerly  it  was  required  that  a  com- 
mission should  issue  to  two  justices  to  take  the  privy  examination  of  the 
wife  ;  V.  L.  1719,  ch.  90,  §  7  ;  but  even  the  commission  is  now  dispensed 
with  ;  and  when  a  husband  and  wife  have  executed  a  deed  of  conveyance 
of  any  estate  or  interest,  if  she  appears  in  court,  and,  hem g  privily  examin- 
ed apart  from  her  husband  by  one  of  the  judges  thereof,  does,  vpon  the 
deed's  being  then  shown  and  explained  to  her,  confess  that  she  did  freely  and 
willingly  seal  and  deliver  it,  and  wishes  not  to  retract  it,  and  does  also  ac- 
knowledge the  same  in  open  court,  such  privy  examination,  acknowledg- 
ment, and  declaration,  is  entered  of  record  ;  and  where  the  deed  is  also  ac- 
knowledged and  proved  as  to  the  husband,  and  delivered  to  the  clerk  to  be 
recorded  according  to  law,  it  is  declared  as  effectual  in  law  to  pass  all  the 
right,  title,  and  interest  of  the  wife,  as  if  she  had  been  an  unmarried  woman. 
1  R.  C.  ch.  99,  §  15.  See  Todd  vs.  Bowyer  &  Langhorne  vs.  Hobson, 
which  will  appear  in  4  Leigh.  But  no  covenant  or  warranty  contained  in 
such  deed,  shall  bind  her  or  her  heirs  further  than  to  convey  her  right  of 
dower  or  other  interest  in  real  estate  which  she  may  have  at  the  date  of  such 
deed.  The  like  efficacy  is  given  to  a  deed  executed  by  a  feme  covert,  upon 
a  similar  examination  before  any  two  justices  of  the  peace  for  any  state  or 
territory  in  the  United  States,  or  the  District  of  Columbia,  such  privy  ex- 
amination, acknowledgment,  and  declaration,  being  certified  by  the  justices 
under  their  hands  and  seals,  (according  to  a  form  prescribed  by  the  act,) 
and  offered  for  record  to  the  clerk  of  the  court  in  which,  according  to  law, 
the  deed  ought  to  be  recorded. 

If  the  wife  reside  not  in  the  United  States,  (§  16,)  or  in  the  territories 
thereof,  or  in  the  District  of  Columbia,  then  a  commission  is  required  to  is- 
sue from  the  office  of  the  court  in  which  the  deed  ought  to  be  recorded,  di- 
rected to  any  two  judges  or  justices  of  any  court  of  law,  or  to  the  mayor  or 
other  chief  magistrate  of  any  city,  town,  or  corporation,  of  the  country  in 
■which  the  wife  shall  be  :  the  person  or  persons  to  whom  the  commission  is 
directed,  take  and  certify^  the  privy  examination,  acknowledgment,  and  de- 
claration of  the  feme  covert,  in  the  manner  required  of  justices  of  the  peace 
in  the  United  States,  as  above  dptailcd  ;  and  such  certificate,  authenticated 
in  the  form  -nnd  with  the  solemnity  hy  them,  iibcd  ip  "thrr  acts,  and  delivered 
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with  the  comniidsion  to  be  lecordcd,  is  recorded  accordii)i>ly,  and  is  as  el- 
lectual  as  a  certificate  of  two  justices  of  the  peace  within  tlie  United  States, 
made  m  tlie  manner  prescribed  as  above. 

And  here  I  will  observe,  that  as  several  considerable  changes  in  the  forms 
required  by  law  in  the  conveyance  of  estates  of  femes  covert  were  made  at 
the  rcvisal  of  1819,  it  will  at  all  times  be  necessary,  in  investigating  the 
validity  of  any  title,  to  look  to  the  state  of  the  laws  as  existing  at  the  time 
of  the  execution  of  the  deed.  For  as  the  provisions  of  these  acts  are  to  be 
construed  with  reasonable  strictness,  a  comparison  of  the  mode  of  execu- 
tion with  the  provisions  of  the  law,  may  be  essential  to  detect  the  invalidity 
of  the  instrument.  Thus  if  anterior  to  the  act  of  18 11,  (ch.  2S,)  from 
which  the  above  provisions  are  partly  taken,  a  deed  had  been  executed  by 
a  feme  covert,  and  she  had  been  previously  examined  by  justices  ivUhoul  a 
commission,  the  deed  would  have  been  void  as  to  her,  for  they  would  have 
acted  without  authority. 

Although,  however,  a  woman's  dower  can  only  be  conveyed  by  tlie  forms 
and  ceremonies  which  have  already  been  detailed,  yet  the  acts  of  a  widow 
who  stands  by  and  sees  the  land,  in  which  she  has  a  dower  interest,  sold, 
without  asserting  her  right,  may,  nay  certainly  would  be  deemed  fraudulent, 
and  a  bar  of  her  dower.  See  4  H.  &.  INI.  370,  &c.  Ran.  341.  For  eveji 
infancy  and  coverture  are  no  excuse  in  such  case,  whether  the  party,  being 
conusant  of  his  rights,  stands  by  and  encourages,  or  only  permits  a  pur- 
chase, without  giving  notice  of  his  claim.  1  Fonb.  151,  IQH.  Sugden, 
522.     6  Vez.  174. 

The  student  is  particularly  referred  to  tlje  subsequent  part  of  this  volume^ 
where  the  subject  of  conveyances  by  femes  covert  is  taken  up  and  treated 
somewhat  at  large. 

The  next  method  I  shall  consider,  by  which  dower  may  be  barred  or  pre- 
vented (though  not  customary  with  us)  is  the  creation  of  terms  to  attend 
the  inheritance,  of  which  one  of  the  objects  is,  to  enable  the  holder  of  the 
inheritance  to  bar  dower  or  not  at  his  pleasure.  These  terms  are  some- 
times created  before  an  expected  marriage,  where  the  husband  designs  to 
retain  an  entire  power  over  his  estate  ;  for  we  must  remember  that  a  lease 
for  years  made  after  marriage  will  not  impede  the  widow,  but  she  may  ob- 
tain her  judgment  for  dower  without  a  cesser  executio  durante  tcrminn.  But, 
as  we  have  seen,  if  I  lease  my  land  before  marriage  for  one  thousand  years 
without  rent,  and  afterwards  marry  and  die,  my  widow  cannot  have  any 
fruits  of  her  dower  till  the  expiration  of  the  term.  This,  it  is  obvious,  is 
equivalent  to  a  total  denial,  and  if  no  rent  is  reserved,  her  judgment  or  de- 
cree for  dower  out  of  the  reversion  will  be  fruitless,  since  it  must  be  with  a 
ccssct  executio  durante  termino.  On  these  simple  principles  arc  erected  the 
whole  system  of  terms  to  attend  the  inheritance. 

It  would  be  out  of  place  here  to  digress  to  the  general  doctrines  respect- 
ing them.  I  must,  therefore,  content  myself  at  tliis  time  with  a  reference 
to  authorities  for  some  account  of  their  origin,  character  and  objects,  (sec 
Sug.  318,  &c.  3  Vez.  657.  1  Pow.  385,  &c.  Co.  Litt.  2U0  b.  note  1.  7 
Vez.  570.  1  Madoc,  406,  &c.)  and  with  a  few  remarks  on  the  particular 
subject  under  consideration,  taken  chiefly  from  the  perspicuous  opinion  ol 
the  Master  of  the  Rolls  in  tlic  case  of  Maundrcll  vs.  Maundrell.  "  At  law 
all  terms  are  considered  as  terms  in  gross  ;"  that  is  to  say,  without  reference 
to  the  design  that  they  should  attend  the  inheritance  ;  "  and  therefore  every 
existing  term,"  "precedent  to  the  right  of  dower,"  7  Vez.  [581,]  that  is, 
created  anterior  to  the  marriage  and  seisin  of  the  husband,  "without  regard 
to  the  purpose  for  which  it  was  created,  prevents  adoweress  from  having  any 
legal  benefit  from  her  recovery  in  dower,  for  she  recovers  with  stay  of  cxe- 
cuiion  during  the  term.     But  equity  regards  the  purpot;e  for  which  the  term 
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is  created  and  subsists,  and  if  it  is"  cFcaled,  and  subsists,  "only  for  the 
bcriolit  of  the  owner  of  tlie  inheritance,  it  is  considered  part  of  the  inheri- 
(aiico,  not  indeed  absolutely  merged,  but  so  attendant  upon  it  as  to  follow 
and  accou)pany  it,  and  every  riglit  and  interest  growing  out  of  it,  either  by 
()[)eration  of  law  or  voluntary  agreement  of  the  parties."  Now  where  it  is 
desired  to  bar  dower,  tlic  purchaser  of  the  estate  along  with  his  title  takes 
an  assignment  of  this  outstanding  term,  which,  though  satisfied,  stands  in 
the  way  of  the  doweress  at  law  ;  for  where  one  of  these  outstanding  terms, 
or  a  mortgage  for  a  term  of  years,  is  in  the  way  of  a  widow's  right  of  dower 
at  law,  acourt  of  equity  will  give  herno  assistance,  as  against  a  purchaser, 
in  getting  it  out  of  the  way.  See  Swannock  rs.  Liftbrd,  cited  Butler's  note 
to  fol.  20S  a.  Co.  Litt.  On  the  other  hand,  a  purchaser,  (after  marriage,) 
"  though  merely  as  such  he  has  no  equity  whatsoever  against  the  widow 
claiming  by  title  prior  to  and  both  legally  and  equitably  as  good  as  his," 
may  procure  an  assignment  to  himself  or  to  his  own  trustee*  for  the  protec- 
tion of  his  purchase,  and  by  that  means  may  prevent  and  bar  the  dower.  7 
Vez.  579.  Yet  this  was  decide(i  confessedly  in  some  degree  against  the 
general  principles  of  equity,  and  solely  for  fear  of  shaking  titles  by  denying 
effect  to  this  established  mode  of  securing  purchases  pursued  by  convey- 
ancers. Id.  See  Sugden,  318.  It  will,  therefore,  be  carried  no  further; 
so  that  unless  the  purchaser  procures  an  assignment  or  declaration  of  trust, 
or  obtains  possession  of  the  deed  creating  the  term,  the  outstanding  term 
will  not  avail  him,  but  the  widow  in  such  case,  if  the  mortgage  is  paid  off, 
will  have  her  dower.  10  Vez.  246.  "  For  the  term  is  adapted  to  all  the 
interests  which  arise  out  of  that  inheritance  with  which,  in  contemplation 
of  equity,  it  is  considered  as  incorporated.  7  Vez.  578.  Every  description 
of  ownership  has  in  its  order,  degree,  and  proportion,  a  use  in  the  term  com- 
mensurate with  the  interest  existing  in  the  inheritance.  Therefore,  when 
dower  arises,  the  term  is  in  proportion  just  as  much  attendant  upon  that 
interest  growing  out  of  the  inheritance  (i.  e.  the  dower)  as  before  it  was  at- 
tendant upon  the  inheritance  during  the  husband's  life."  And  hence,' nn- 
less  it  is  actually  assigned,  it  is  considered  as  attached  to  the  dower  interest 
in  a  degree  commensurate  with  that  estate,  and  of  course  does  not  conflict 
with  it. 

Upon  like  principles,  if  a  man  about  to  marry,  and  having  children,  leases 
to  them  the  whole  or  part  of  his  estate  for  a  thousand  years,  reserving  no 
rent,  and  then  marries,  his  wife  cannot  beneficially  have  her  dower  therein  ; 
for  although  she  may  in  a  writ  of  dower  have  judgment,  yet  cesset  executio 
durante  termino. 

So  if  he  before  marriage  make  a  lease  or  gift  for  his  own  life,  to  a  child 
or  any  other,  and  then  marries  and  dies,  his  wife  shall  not  be  endowed ;  for 
a  woman  cannot  be  endowed  of  a  reversion  dependant  on  a  life  estate  ex- 
isting at  and  continuing  during  the  marriage,  since  her  husband  could  not 
have  seisin  thereof  during  coverture.  And  from  Lord  Coke  it  would  seem, 
that  even  if  he  reserved  a  rent,  she  could  not  be  endowed  of  the  rent.  Co. 
Litt.  32  a.  Rop.  112.  So  that  here  is  a  mode  whereby  a  man  may  bar  the 
{lower  of  his  intended  wife  without  any  settlement  whatever,  and  yet  re- 
ceive the  profits  (i.  e.  the  rents)  of  the  estate  during  life.  And  it  seems 
that  such  a  transaction  would  not  be  set  aside  upon  the  principles  which 
govern  the  cases  of  fraud  upon  the  marital  rights  of  the  husband  ;  which 
protection  is  given  to  the  husband  in  consideration  of  the  burdens  to  which 
lie  is  liable.     1  Vez.  jr.  28. 

'  Where  the  pvircliaser's  title  is  the  legal  title,  the  assignment  oirght  to  be  to  a  trustee  for  him ;  since 
i(  he  has  the  legal  estate  both  in  the  term  and  the  inheritance,  the  term  would  merge.  For'a  like  rea- 
son, where  he  han  taken  a  conveyance  of  the  estate  of  inheritance  to  a  trustee  for  himself,  the  assign- 
ment of  the  term  should  be  made  to  himself  immediately  and  not  to  a  trustee  for  him.  See  1  T.  R. 
763.    1  Cruise,  513. 


CHAP.  6.J  JOlNTUitE.  73 

So  if  a  man  before  marriage  convey  to  the  use  of  hnnself  for  life,  remain- 
der to  hia  son  for  the  life  of  the  grantor,  remainder  to  hia  heirs,  and  mar- 
ries, here  the  husband  has  only  an  estate  for  life,  with  an  unexecuted  re- 
mainder dependant  on  his  son's  life  estate  ;  and  having  no  Jbe,  the  wife  shall 
have  no  dower.     Cases  Temp.  Hardvv.  B.     3  Lev.  437.     Rop.  130. 

In  like  manner,  if  a  man  purchases  lands,  and  takes  the  deed  to  himself 
for  life,  remainder  to  his  son  for  his  own  (the  father's)  life,  remHinder  to  hiiJ 
heirs,  and  marries,  the  widow^'s  dower  in  the  estate  would,  in  England,  be 
prevented.  See  D  Vez.  263.  Dower  in  England  may  also  be  prevented 
by  conveyance  to  s'jch  uses  as  a  man  should  apj)oiut,  and  for  want  of  ap- 
pointment, to  himself  in  fee.  This  could  not  be  in  Virginia,  since  he 
would,  until  appointment,  have  an  equitable  estate  whereof  the  wife  is 
dowable. 

Yet  in  all  the  cfDOve  cases,  it  is  essential  that  the  deeds  should  be  made 
fairly  and  bona  fide,  for  if  the  gift  is  kept  secret,  and  the  marriage  takes 
place,  it  would  be  considered  a  fraud  upon  the  wife,  and  therefore  void. 

The  last  method  of  barring  dower  which  I  shall  mention  is  by  jointure. 
Of  this,  as  it  exists  in  Englahd  under  the  statute  of  27  H.  8,  ch.  10,  Mr. 
Blackstone  gives  the  following  account: 

"A  jointure,  which,  strictly  speaking,  signifies  a  joint  estate,  limited  lb 
both  husband  and  wife,  but  in  common  acceptation  extends  also  to  a.  sole 
estate,  limited  to  the  \Vife  only,  is  thus  defined  by  Sir  Edward  Coke:  'a 
competent  livelihood  of  freehold  for  the  wife,  of  lands  and  tenements  ;  to 
take  effect,  in  profit  or  possession,  presently  after  the  death  of  the  husbahd, 
for  the  life  of  the  wife  at  least.'  This  description  is  framed  from  the  pur- 
view of  the  statute  27  Henry  VIII.  c.  10,  before  mentioned;  commonly 
called  the  statute  of  uses,  of  which  we  shall  speak  fully  hereafter.  At  pre- 
sent I  have  only  to  observe,  tliat  before  the  making  of  that  statute,  the  great- 
est part  of  the  land  in  England  was  conveyed  to  uses  ;  the  property  or  pos- 
session of  the  soil  being  vested  in  one  man,  and  the  use,  or  profits  thereof, 
in  another ;  whose  directions,  with  regard  to  the  disposition  thereof  the 
former  was  in  conscience  obliged  to  follow,  and  might  be  compelled  b^ 
a  court  of  equity  to  observe.  Now,  though  a  husband  had  the  use  of  lands 
in  absolute  fee-simple,  yet  the  wife  was  not  entitled  to  any  dower  therein  ; 
he  not  being  seised  thereof:  wherefore  it  became  usual,  on  marriage,  to 
settle  by  express  deed  some  special  estate  to  the  use  of  the  husband  and 
his  wife,  for  their  lives,  in  joint-tenancy,  or  jointure  ;  \vhich  settlement  woqIg 
be  a  provision  for  the  wife  in  case  she  survived  the  husband.  At  lengtn  the 
statute  of  uses  ordained,  that  such  as  had  the  use  of  lands  should,  to  all  in- 
tents and  purposes,  be  reputed  and  taken  to  be  absolutely  seised  and  pos- 
sessed of  the  soil  itself.  In  consequence  of  which  legal  seisin,  all  wives 
would  have  become  dowable  of  such  lands  as  were  held  to  the  use  of  their 
husbands,  and  also  entitled  at  the  same  time  to  any  special  lands  that  might 
be  settled  in  jointure  :  had  not  the  same  statute  provided,  that  upon  iijakiitig 
such  an  estate  in  jointure  to  the  wife  before  marriage,  she  shall  be  for  ever 
precluded  from  the  dower.  But  then  these  four  requisites  must  be  punctu- 
ally observed  :  1.  The  jointure  must  take  effect  immediately  on  the  death 
of  the  husband.  2.  It  must  be  for  her  own  life  at  least,  and  not  per  auter 
vie,  or  for  any  term  of  years,  or  other  smaller  estate.  3.  It  must  be  made 
to  herself,  and  ho  other  in  trust  for  her.  4.  It  must  be  made,  and  so  in  the 
deed  particularly  expressed  to  be,  in  satisfaction  of  her  whole  dower,  and 
not  of  any  particular  part  of  it.  If  the  jointure  be  made  to  her  after  mar- 
riage, she  has  her  election  after  her  husband's  death,  as  in  dower  ad  ostium 
ecclesicE,  and  may  either  accept  it,  or  refuse  it  and  betake  herself  to  her 
dower  at  common  law  ;  for  she  was  not  capable  of  consenting  to  it  during 
coverture.  And  if,  bv  any  fraud  or  accident,  a  jomture  made  before  mar- 
10"^ 
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nage  provt^s  lo  be  on  a  bin]  title,  and  tlic  jointress  is  evicted,  or  turned  out 
of  possession,  she  shall  then  (by  the  jnovisions  of  the  same  statute)  have 
Jier  dower /wo  lanlo  at  tlie  <;oninion  law. 

"  There  are  some  advantages  attending  tenant  in  dower  that  do  not  ex- 
tend to  jointresses  ;  and  so  vice  versa,  jointresses  are  in  some  respects  more 
privileged  than  tenants  in  dower.  Tenant  in  dower  by  the  old  common 
law  is  subject  to  no  tolls  or  taxes  ;  and  Iter's  is  almost  the  only  estate  on 
which,  when  derived  iVoin  the  king's  debtor,  the  king  cannot  distrcin  for  his 
debt;  if  contracted  during  the  coverture.  But,  on  the  other  hand,  a  widow 
may  enter  at  once,  without  any  formal  process,  on  her  jointure  land  ;  as  she 
also  might  have  done  on  dower  ad  ostium  ccclesue,  which  a  jointure  in 
many  points  resembles  ;  and  the  resemblance  was  still  greater,  while  that 
species  of  dower  contniued  in  its  primitive  state  :  whereas  no  small  trouble, 
and  a  very  tedious  method  of  proceeding,  is  necessary  to  compel  a  legal  as- 
signment of  dower.  And  what  is  more,  though  dower  be  forfeited"  by 
elopement  and  living  with  an  adulterer,  the  jointure  ia  not  unless  by  express 
stipulation.     See  3  Cox's  P.  Wms.  2.     B.&,  C.  547.     1  Taunt.  417. 

I  have  deemed  it  advisable  to  insert  at  large  Mr.  Blackstone's  account  of 
jointures  in  England,  before  I  lay  before  the  student  our  own  act,  whicli  dif- 
fers from  the  English  statute  in  some  essential  particulars.  The  Virginia 
law  is  to  this  effect:  if  any  estate  be  conveyed  by  deed  or  mil,  either  ex- 
pressly or  by  averment,  for  the  jointure  of  the  wife  iti  lieu  of  her  dower,  to 
take  effect  i?»  her  own  possession  immediately  on  her  husband's  death,  and 
to  continue /or  her  life  at  least,  determinable  by  such  ads  only  as  would  for- 
feit her  dower  at  common  law,  such  conveyance  shall  bar  her  dower  of  the 
residue  of  the  lands,  tenements,  or  hereditaments,  which  at  any  time  were 
her  husband's.  But  if  made  after  marriage,  or  heCore  marriage  and  during 
infancy,  the  widow  may  waive  the  jointure  and  take  her  dower.  1  R.  C. 
ch.  107,  §  11.  And  when  a  conveyance  intended  to  be  in  lieu  of  dower, 
shall,  through  any  defect,  fail  to  be  a  legal  bar.  in  consequence  whereof  the 
widow  demands  her  dower,  the  estate  and  interest  so  conveyed  shall  there- 
upon cease  and  determine. 

Here  observe  that  the  statute  provides — 

1.  That  if  any  estate  be  conveyed  it  shall  bar  the  dower  of  the  wife.  It 
would  appear  from  the  generality  of  this  expression  that  it  comprehends  not 
real  estate  alone,  but  personalty  also.  Yet  in  the  case  of  Wisely  vs.  Find- 
lay,  3  Rand.  361,  the  court  seems  to  have  intimated  an  opinion  that  the 
devise /or  years  to  the  widow,  would  not  (even  though  she  took  the  lands 
under  the  will)  bar  her  dower  ;  and  it  is  expressly  declared,  that  no  pro- 
vision made  by  the  husband's  will  m  personalty,  though  accepted,  can  bar 
her  dower  in  realty.  This  latter  dictum  seems  to  have  been  made  in  re- 
ference to  the  act  of  1792,  ch.  92,  §  25,  rather  than  to  the  act  concerning 
jointures.  That  act  declared,  that  unless  the  widow  w^ithin  a  year  should 
renounce  the  will,  she  should  have  no  more  of  her  husband's  slaves  and 
personal  estate  than  are  given  by  the  will.  The  act  of  1727,  ch.  4,  used 
more  general  terms  ;  declaring  that  on  failure  to  renounce,  she  should  take 
no  more  of  her  husband's  "  estate''  than  was  given  by  the  will.  Even  un- 
der these  general  expressions  the  venerable  Judge  Wythe  decided,  that  the 
act  did  not  affect  the  wife's  right  of  dower  in  her  husband's  lands  ;  and  in 
this  decision  there  has  been  a  general  acquiescence.  See  5  Call,  481.  Yet 
to  remove  every  doubt  on  the  subject,  as  the  question  had  not  been  decid- 
ed by  the  tribunal  in  the  last  resort,  it  has  been  thought  adviseable  to  alter 
the  phraseology  of  the  section,  which  has  been  done  by  the  act  of  1792, 
and  by  the  act,  1  R.  C.  ch.  104,  corresponding  therewith.  The  question 
was  not  whether  the  act  gave  her  dower,  but  whether  it  took  it  away.  Now 
the  language  of  the  section  is  explicit; — "  if  she  fail  to  make  such  decla- 
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ration,  she  shall  have  no  more  of  his  slaves  and  personal  estate  than  is  given 
her  by  the  will ;"  thus  excluding  all  idea  of  a  bar  of  dower. 

It  is  to  this  statute  that  the  court  of  appeals  seem  to  have  reference  in 
the  case  of  Wisely  vs.  Findlay.  It  is  very  certain,  that,  in  that  case,  the 
provision  being  by  will,  it  was  no  absolute  bar  if  the  wife  chose  to  renounce 
it,  which  she  might  have  done,  notwithstandinginore  than  a  year  had  elapsed 
from  her  husband's  death ;  as  the  act  requiring  such  prompt  renunciation 
did  not  apply  to  her  dower  right.  Still,  we  are  not  precluded,  I  presume, 
by  the  opinion  of  the  court  in  that  case,  from  giving  to  the  act  a  construc- 
tion which  would  make  even  personalty  a  bar  to  dower  where  properly  set- 
tled by  way  of  jointure.  Thus  if  before  marriage,  a  woman  of  full  age  en- 
ters into  articles  with  her  intended  husband,  by  which  $10,000  in  stock  are 
settled  upon  her  in  lieu  of  dower,  I  should  have  no  doubt  it  would  operate 
an  absolute  bar  under  the  broad  terms  of  our  act,  unless  indeed  they  shall 
be  narrowed  down  by  judicial  legislation.  See  Ambler  vs.  Norton,  4. 
H.  &  M.  23.  And  so  though  a  devise  of  $10,000,  either  expressly  or  by 
averment,  in  lieu  of  dower,  is  no  absolute  bar,  (since  the  wife  is  not  bound 
by  the  will  of  her  husband,)  yet  it  will  so  far  operate  as  a  jointure  under  the 
act,  that  she  will  be  compelled  to  make  her  election  and  relinquish  either 
the  dower  or  the  bequest.  If  so,  then  our  jointure  act  in  this  respect  ma- 
terially differs  from  the  English  statute,  though  as  to  the  last  case  put  it 
agrees  with  the  English  decisions. 

The  opinion  I  have  suggested  seems  strongly  sustained  by  the  case  of 
Ambler  vs.  Norton,  4  Hen.  Sc  M.  23.  In  that  case,  real  and  personal  estate 
together  were  intended  to  constitute  the  provision  in  bar  of  dower,  and  not 
the  real  alone,  and  it  was  held  good.  Now,  as  the  husband  did  not  intend 
the  realty  alone  to  be  the  bar  for  the  whole,  it  could  not  have  been  held  to 
be  so.  The  personalty  bequeathed  must  have  been  considered  to  have 
been  a  bar  as  to  part:  and  if  Si  part  of  the  provision,  which  is  personal,  can 
go  to  bar  the  dower  as  to  part,  why  may  not  the  tchole,  though  personal, 
bar  the  dower  as  to  the  whole  ?  The  bar  however  in  this  case  would  not  of 
course  be  absolute,  as  the  provision  is  by  will ;  but  it  would  put  the  widow 
to  her  election. 

2.  The  act  provides  that  if  the  estate  be  conveyed  by  "deed  or  will,"  it 
shall  be  good.  Yet  there  is  this  difference.  A  provision  by  deed  before 
marriage,  if  the  woman  be  then  of  full  age,  is  absolute.  That  by  will,  be- 
ing after  marriage  and  without  her  assent,  is  not  so  ;  for  she  may  after  her 
husband's  death,  when  put  to  her  election,  either  accept  or  reject  it.  And 
so  as  to  a  deed  of  settlement  made  after  marriage,  (or  before  marriage  if 
the  widow  is  underage,)  in  which  last  respect  the  express  provisions  of  our 
law  differ  from  the  English  adjudications.    4  Br.  P.  C.  570.    3  Vez.  jr.  545. 

When  the  wife,  however,  is  put  to  her  election,  that  election  is  not  requi- 
red to  be  made  within  any  specific  time.  Nor  indeed  are  her  acts  done, 
before  she  is  fully  informed  of  her  rights,  or  of  the  situation  of  her  husband's 
estate,  sufficient  to  exclude  her  from  a  subsequent  election.  Like  all  other 
persons  compelled  to  elect  between  two  interests,  she  would  even,  I  pre- 
sume, be  entitled  to  have  accounts  taken,  to  ascertain  their  relative  value. 
See  3  P.  Wms.  321,  124.  2  Vez.  and  Beame  225.  12  Vez.  153.  1 
Vez.  jr.  99,  171.     1  Swanst.  381.     2  Vez.  jr.  371. 

3.  The  act  above  cited  settles  affirmatively  the  vexed  question,  whether 
the  provision  maybe  averredto  be  in  lieu  of  dower,  though  not  so  expressed 
to  be  :  and  parol  evidence  is  admissible  of  the  situation  of  the  parties  and 
circumstances  of  the  testator  from  which  to  infer  his  intention.  4  H.  and  M. 
23. 

4.  To  constitute  the  jointure  an  absolute  bar,  the  act  also  requires  that  it 
must  take  effect  immediatehj  on  the  husband's  death,  continue  during  her 
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pxjan  lije,  and  be  determinable  only  hq  such  acts  as  icill  forfeit  her  dower  at 
common  law.  Yet  obsnrvc,  if  it  wants  these  requisites:,  the  widow  cannot 
^ake  both.  If  she  demands  Iier  dower,  the  estate  conveyed  in  lieu  of  it 
/shall  cease.  Observe,  also,  that  a  jointure  in  England  is  not  forfeited  by 
elopement  and  living  in  ;idultery,  unless  by  express  stipulation.  Here  it 
would  be  otherwise. 

I  shall  conclude  this  protracted  discpiisition  on  the  subject  of  dower,  by  a 
few  remarks  that  can  find  no  more  appropriate  place. 

].  Tlie  act  for  the  recovery  of  public  flebis,  (1  R.  C.  cli.  189,  §  9,)  pro- 
vides that  every  judgment  in  behalf  ol"  the  commonwealth  against  any  she- 
riflr,  sergeant,  coroner,  or  other  public  collector,  or  their  sureties,  shall  bind 
their  lands  from  the  date,  of  the  judgment.  The  preceding  section  provides 
jfpr  the  sale  of  the  lands  under  execution  to  satisfy  such  judgment.  Every 
puch  sale  must,  however,  I  conceive,  be  subject  to  the  widow's  right  of  dow- 
er, where  it  existed  anterior  to  the  judgment;  since  it  would  be  an  anomaly 
in  the  law,  if  a  judgment,  which  only  bound  from  its  date,  should  overreach 
an  anterior  existing  right.  For  the  wife  shall  hold  her  dower  discharged  of 
judgments,  recognizances,  statutes,  mortgages,  or  other  incumbrances  made 
or  suffered  after  marriage  ;  since  by  deatli  of  the  husband,  the  right  of  dow- 
er, which  by  that  event  becomes  consummate,  has  relation  back  to  the  mar- 
riage when  it  was  incipient,  and  avoids  nil  acts  subsequent  thereto.  4  Co. 
64,  66.  And  even  if  the  husband  die  indebted  to  the  crown,  yet  his  wife's 
dower  is  by  law  privileged  from  distress,  if  the  debt  was  contracted  after 
ynarriage,  which  seems  to  be  bv  reason  of  her  prior  title  by  relation.  Co. 
Litt.  31  a.     F.  N.  B.  loO.     2  131.  Comm.  J38. 

Secondly;  a  provision  in  lieu  of  dower  will  not  be  disturbed  as  fraudu- 
lent, so  far  as  it  is  only  equivalent  to  dower.     Gil.  209. 

This  principle,  I  apprehend,  would  go  to  protect  the  widow  in  lier  joint- 
ure, so  far  as  it  was  only  adequate  to  her  dower  ;  and  instead  of  permitting 
the  cj-editor  in  the  first  place  to  sweep  away  the  jointurp,  a  court  of  equity 
jyould  decree  against  the  heir,  in  favour  of  the  creditor,  to  the  apiount  for 
which  he  would  have  been  liable  over  to  the  widow. 

But  this  principle  has  moreover  been  introduced  and  maintained  for  the 
protection  of  the  rights  of  a  wife  who  has  a  right  of  dower,  and  who  relin- 
quishes it  on  an  engagement  of  the  husband  to  compensate  her  by  a  settle- 
ment or  otherwise. 

Thus  it  was  long  since  decided,  tliat  a  legacy  to  a  v/ife,  in  consideration 
of  her  releasing  her  dower,  shall  have  preference  of  other  legacies.  ]  P. 
Wms.  127.  And  in  a  highly  respectable  work,  it  is  stated,  as  the  better 
opinion,  that  the  wife's  joining  in  barring  her  dower  for  the  benefit  of  lier 
husband,  will  be  a  sufficient  consideration  for  a  settlement  on  her.  Sugden, 
470,  citing  2  Lev.  146.  See  also  10  Vez.  139,  Arundel  vs.  Philips.  Tliis 
doctrine  has  been  fully  recognised  in  our  courts  ;  first  in  the  case  of  Quarles 
vs.  Lacy,  (4  Mun.  251,)  in  which  the  court  seemed  to  be  of  opinion,  that 
where  a  conveyance  was  m.ade  to  the  wife,  in  consideration  oi  her  relin- 
quishment of  dower  in  real  estate,  it  might  be  good  against  creditors,  ''so 
far  as  it  went  to  compensate  the  just  interests  of  the  wife."  In  Gorden 
and  wife  vs.  Tucker's  heirs  (6  Mun.  1)  a  parol  agreement  by  the  husband 
to  purchase  and  convey  land  in  consideration  of  the  wife's  joining  him  in  a 
sale  o{ her  land,  was  considered  good  against  the  heirs,  and  capable  of  be- 
ing enforced  in  equity  ;  and  then  came  the  case  of  Blanton  vs.  Taylor,  (Gil- 
mer, 209,)  in  M'hich  the  court,  resting  upon  the  case  of  Quarles  vs.  Lacy  as 
having  settled  the  principle  above  mentioned,  decided  that  a  deed  made  to 
the  trustee  for  the  benefit  of  the  wife,  in  consideration  of  her  liaving  relin- 
quished her  dower  in  certain  lands  sold  by  her  husband,  .'•hould  not  be  dis- 
furbed,  no  far  as  it  was  only  commepsurate  to  her  dower.     Since  this  case 
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was  decided,  a  sprrial  roiirt  of  apppal?  Lnp  followrd  tlip  camr  principle  in 
the  case  of  Harvey  vs.  Alexander,  (Ran.  219,)  and  it  may  now  he  consider- 
ed as  firmly  settled.     See  2  llan.  5G3.     Accord. 


CHAPTER  VH. 

OF  ESTATES  LESS  THAN  FREEHOLD, 

"Of  estates  that  are  less  than  freehold,  there  are  three  sorts  :  1.  Estates 
for  years:  2.  Estates  at  will:  3  Estates  by  sufferance. 

].  "  An  estate  for  years  is  a  contract  for  tlie  possession  of  lands  or  tene- 
ments, for  some  determinate  period  ;  and  it  takes  place  where  a  man  let^ 
teth  them  to  another  for  the  term  of  a  certain  number  of  years,  agreed  up- 
on between  the  lessor  and  the  lessee,  and  the  lessee  enters  thereon.  If  the 
lease  be  but  for  half  a  year  or  a  c,uarter,  or  any  less  time,  this  lessee  is  re- 
spected as  a  tenant  for  years,  and  is  styled  so  in  some  legal  proceedings;  a 
year  being  the  shortest  term  which  the  law  in  this  case  takeiii  notice  of. 
And  this  may,  not  improperly,  lead  us  into  a  short  digression,  concerning 
(he  division  and  calculation  of  time  by  the  English  law. 

"  The  space  of  a,7/far  is  a  determinate  and  well  known  period,  consisting 
commonly  of  365  days  ;  for,  though  in  bissextile  or  leap  years,  it  consists 
properly  of  360,  yet  by  the  statute  21  Hen.  III.  the  increasing  day  in  the 
leap-year,  together  witli  the  preceding  day,  shall  be  accounted  for  one  day 
only.  That  of  a  month  is  more  ambiguous  :  there  being  in  common  use 
two  ways  of  calculating  months,  either  as  lunar,  consisting  of  twenty  eight 
days,  the  supposed  revolution  of  the  moon,  thirteen  of  which  make  a  year : 
or,  as  calendar  months  of  unequal  lengths,  according  to  the  Julian  division 
in  our  common  almanacs,  commencing  at  the  calends  of  each  month, 
whereof  in  a  year  there  are  only  twelve.  A  month  in  law  is  a  lunar  month, 
or  twenty-eight  days,  unless  otherwise  expressed  ;  not  only  because  it  is 
always  one  uniform  period,  but  because  it  jails  naturally  into  a  quarterly  di- 
vision by  weeks.  Tiierefore  a  lease  for  "twelve  months"  is  only  for  forty- 
eight  weeks;  but  if  it  be  for  "  a  twelve-month  "  in  the  singular  number,  it 
is  good  for  the  whole  year.  For  herein  the  law  recedes  from  its  usual  cal- 
culation, because  the  ambiguity  between  the  two  methods  of  computation 
ceases  ;  it  being  generally  understood  that  by  the  space  of  time  called  thus, 
in  the  singular  number,  a  twelve  month,  is  meant  the  whole  year,  consist- 
ing of  one  solar  revolution.  In  the  space  of  a  day  all  the  twenty-four  hour? 
are  usually  reckoned,  the  law  generally  rejecting  all  fractions  of  a  day,  in 
order  to  avoid  disputes.  Therefore,  if  I  am  bound  to  pay  money  on  any 
certain  day,  I  discharge  the  obligation  if  I  pay  it  before  twelve  o'clock  at 
night;  after  which  the  following  day  commences.* 

*A  portion  of  Mr.  Chitty's  note  on  this  subject  is  well  wortliy  of  I)eingr  rctninerl  hern  : 

"  As  to  time,  and  the  mode  of  rompnting  it  in  general,  see  Com.  Dig.  tit.  Ann.  and  tit.  Temps: 
Vin.  Al),  tit.  'I'ime:  Bac.  Lease?,  E.  2  and  S;  IJiirn  Err.  L.  Kalenrlar;  Jacol).  Die.  tit.  iMonth,  ana 
tit.  Year. 

"  Before  1752,  tlie  year  ronimenced  on  the  25  li  of  RIarrh,  and  the  Jnlian  Calendar  \vas  iiped,  and 
mtirh  inarciirary  and  inconvenience  ri'snhed,  wiiich  orcapioned  the  introduction  of  the  new  stUe,  irj 
24  Geo.  ]L  c.  23,  which  cnaclF,  that  the  Jst  of  .laniiary  Fhail  he  reckoned  to  he  tiie  first  day  of  the 
j'ear,  and  throws  out  eleven  days  in  that  ycai-,  (rom  2d  r>epteniher  to  tiie  Hih,  and  in  other  respects 
regulates  the  tiiinre  computation  of  time,  with  a  saving  of  ancient  customs,  &c.  [In  Virginia  the  pre- 
sent popular  mode  of  computing  time  seems  to  he  founded  on  this  statute.  We  have  none  upon  the 
subject.] 

"  Where  a  statute  speaks  of  a  year,  if  shall  be  computed  by  the  whole  twelve  months,  according  to 
the  calendar,  and  not  by  a  lunar  month;  (^ro.  Jac.  J66;  but  if  a  statute  direct  a  prn^ecution  to  be 
within  twelve  months,  if  is  too  Infe  :o  proceed  after  the  expiration  of  twelve  lunar  months.    Cartli.  407. 

"  tint  fa  year  consists  of  one  hundred  and  eightv-two  days,  for  there  shall  be  no  regard  to  a  parlor 
a  fraction  of  a  day.    Co.  Lilt.  J^,  b.    Cro.  Jac.  166. 

"  So  a  quarter  of  a  year  consists  but  of  pinetv-one  davj,  for  the  law  does  not  regard  the  six  liours 
afterwards.    Co.  Lit.  135,  b.    ::J  Roll.  5'21,  1,  40. "  Com.  Dig.  Ann.  A. 
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"  J5ut  to  rfclurn  to  ost.itfs  for  years.  Tiiese  estates  were  originally  gran- 
ted to  mere  fanners  or  husbandmen,  who  every  year  rendered  some  etiuiva- 
lent  in  money,  provisions,  or  other  rent,  to  the  lessors  or  landlords  :  but,  in 
order  to  encourage  iheni  to  manure  and  cultivate  the  ground,  they  had  a 
permanent  interest  granted  theni,  not  determinable  at  the  will  of  the  lord. 
And  yet  their  possession  was  esteemed  of  so  little  consequence,  that  they 
were  rather  considered  as  the  bailiffs  or  servants  of  the  lord,  who  were  to  re- 

"A  month  is  solar,  or  computed  ficcouling  to  tlie  calemiiir,  wliicli  contains  thirty  or  thirty-one  days; 
or  lunar,  wiiich  consists  ot'tweniy-eiglit  days.  Co.  Lit.  135,  b.  In  tenij)oral  matters,  it  is  usually  con- 
strued to  mean  lunar;  in  ecclesiastical,  solar  or  calendar.  1  Bla.  R.  460.  1  M.  &  t>.  IJI.  1  liingli. 
Rep.  307.  In  general,  when  a  stnlute  speaks  of  a  month  without  adding  "calendar,"  or  other  words 
shewin!,^  a  contrary  intention,  it  shall  be  intended  a  lunar  month  of  twenty-eiyht  days.  See  cases. 
Com.  Dig.  Ann.  JJ.  G  Term  Rep.  i221.  3  East,  407.  1  Bing.  R.  307.  An(|  generally,  in  all  matter.-! 
temporal,  the  term  month  is  understood  to  mean  lunar;  but  in  matters  ecclesiastical,  as  non-residence, 
it  is  deemed  a  calendar  month  ;  because  iu  each  of  these  matters  a  difi'ercnt  mode  of  computation 
prevails;  the  term,  therefore,  is  taken  in  that  sense  which  is  conformable  to  the  subject-matter  to 
which  it  is  applied;  2  Roll.  Ab.  52],  51.  Hob.  179.  1  Bla.  R.  450.  1M.&S.117.  IBing.  R.307. 
Com.  t)itj.  Ann.  B.;  and,  therefore,  when  a  deed  slates  calendar  months,  and  in  pleading  the  word 
calendar  be  omitted,  it  is  not  necessarily  a  variance.    3  Brod.  &,  B.  186. 

"  When  a  di;ed  speaks  of  a  month,  it  shall  be  intended  a  lunar  month,  uidcss  it  can  be  collected  from 
the  context  that  it  was  intended  to  be  calendar.  1  M.  &  S.  111.  Com.  Dig.  Ann.  B.  Cro,  Jac.  107. 
4  Mod.  ItiJ.  So  in  all  otiier  contracts,  4  Mod.  185.  1  Stra.  41G,  unless  it  be  proved  that  the  general 
understanding  in  that  department  of  trade  is,  tl  at  bargains  of  that  nature  arc  according  to  calendar 
months.  1  Slra.  652.  1  ftl.  &-  S.  111.  And  the  custom  of  trade,  as  in  case  of  bills  of  exchange  and 
promissory  notes,  has  established,  that  a  inonth  named  in  those  contracts  shall  be  deemed  calendar. 
3  Brod.  &  B.  187, 

"  In  all  legal  procead'mgs,  as  in  commiiments,  pleadings,  &,c.,  a  inonth  jtieans  four  weeks.  3  Bur. 
1455.  1  Bla.  K.  450.  Doug. 463,  446.  When  a  calendar  month's  notice  of  action  is  required,  the 
day  on  which  it  is  served  is  included,  and  reckoned  one  of  the  days;  and,  therefore,  if  a  notice  be 
serveil  on  the  2Sih  of  April,  it  expires  on  the  27th  ot'  May,  and  the  action  rnay  be  commenced  on  the 
28th  of  May.    3  T.  R.  623.    2  Camp.  294. 

"A  t/rt!/ is  natural,  which  consists  of  twenty-four  hours;  or  artificial,  which  contains  the  time  froiii 
the  rising  of  the  sun  to  the  setting.  Co.  Lit.  135,  a.  A  day  is  usually  iniended  of  a  natural  day,  as  in 
an  indictment  for  burglary  we  say,  in  the  nightof  the  same  day.  Co.Litt.  13.5, a.  2Insl.318.  Some- 
times days  are  calculated  exclusively,  as  where  an  act  required  ten  clear  da^s'  notice  of  the  intention 
to  appeal,  it  was  held  that  the  ten  day^  are  not  to  be  taken  exclusively,  both  of  the  day  of  serving  the 
iiotitve  and  the  day  of  holding  the  sessions.  3  B.  <&  A.  581.  A  legal  act  done  at  any  part  of  the  day, 
will  in  general  relate  lo  the  first  period  of  that  day.     11  East,  498. 

"  The  law  generally  rejects /rac^io/js  o/' a  t/(?!/.  15  Ves.  257.  Co.  Litt.  135,  b.  9  East,  151.  4  T. 
II.  660.  11  East,  496,  498.  3  Co.  36,  a.  But  though  the  law  does  not  in  general  allow  of  the  fraction 
of  a  day,  yet  it  admits  it  i,n  cases  where  it  is  necessary  to  distinguish  for  iTie  purposes  of  justice  ;  and  I 
do  not  see  why  the  very  hour  may  not  be  so  too,  where  it  is  necessary,  and  can  be  done,  for  it  is  not 
like  a  mathematical  point  which  cannot  be  divided.  Per  Ld.  Mansfield,  3  Burr.  1434.  9  East,  154. 
3  Coke  Rep.  36,  a.  Therefore  a  fraction  of  a  day  was  admitted  in  support  ol  a  commission  of  bank- 
ruptcy, by  allowing  evidence  that  the  act  of  bankruptcy,  though  on  the  same  daj',  was  previous  to  is- 
suing the  commission.  8  Ves  80.  So  where  the  goods  are  seised  under  a  fieri  facias  the  same  day 
that  the  parly  commits  an  act  of  bankruptcy,  it  is  open  to  inquire  at  what  lime  of  the  day  the  goods 
were  served,  and  the  act  of  bankruptcy  was  committed  ;  and  the  validity  of  the  execution  depends  on 
the  actual  priority.  4  Camp.  J97.  2B.&;A.58G. 

"An  hour  consists  of  sixty  minutes.  Com.  Dig.  Ann.  C.  By  a  misprint  in  2  Inst,  318,  it  is  staled 
to  be  forty  minutes.  There  is  a  distinction  in  law  as  to  the  certainty  of  staling  a  month  or  day,  and 
an  hour.  When  a  fact  took  place,  '^  circa  horum  "  is  sufficient :  but  not  so  as  to  a  day,  which  must  be 
stated  with  precision,  though  it  may  be  varied  from  in  proof.    2  Inst.  318. 

"  It  has  been  considered  an  established  rule,  that  if  a  thing  is  to  be  done  within  such  a  time  after 
such  a  fact,  the  day  of  the  fact  shall  be  taken  inclusive.  Hob.  139.  Doug.  463.  3  'I'erm  K.  623. 
Com.  Dig.  I"einps.  A.  3  East,  407.  And  therefore  where  the  statute  27  Jac.  l,ch.  19,  §  2,  enacts, 
■that  a  trader  lying  i/i  prison  two  months  after  an  arrest  for  debt  shall  be  adjudged  a  bankrupt,  that  in- 
cludes the  ilay  of  the  arresi.  3  East.  407.  When  a  month's  notice  of  action  is  necessary,  it  begins 
with  the  days  on  which  the  notice  is  given,  3  T.  R.  623,  [See  5  T.  R.  283.  15  Vez.  2^18,]  and  if  a  rob- 
bery be  committed  on  9th  October,  the  action  against  the  hundred  must  be  brought  in  a  year  inclu- 
sive of  that  day.  Hob.  139.  But  where  it  is  limited  within  such  a  time  after  the  date  of  a  deed,  &c. 
the  day  of  the  dale  of  the  deed  shall  be  taken  exclusive;  as  if  a  statute  require  the  enrollment  within  a 
specified  time  after  date  of  the  instrument.  Hob.  139.  2  Cam pb.  294.  Cowp.  714.  Thus  where  a 
patent  dated  10th  iVIa\-,  contains  a  proviso  that  a  specification  shall  be  enrolled  within  one  calendar 
monih,  next  and  immediately  after  the  date  thereol,  and  the  specification  was  enrolled  on  the  10th 
June  f(jllowing,  it  was  held,  that  the  month  did  not  begin  to  run  till  the  day  after  the  date  of  the  pa- 
tent, and  that  the  specification  was  in  time.    2  Camp.S294. 

"However,  in  a  case  in  equity,  the  master  of  the  rolls,  after  considering  many  of  the  decisions, 
said,  upon  the  first  part  of  this  rule,  that  whatever  dicta  there  may  be  that  when  a  thing  is  to  be  done 
after  tlie  doing  of  an  act,  the  day  of  its  happening  must  be  included,  it  is  clear  the  actual  decision 
cannot  be  brouglit  under  any  such  a  general  rule ;  and  lie  inclined  for  excluding  the  first  day  in  all 
cases,  and  ruled  that  where  a  security  was  to  be  given  within  six  months  after  a  testator's  death,  the 
dav  of  the  death  was  to  be  excluded.     15  Ves.  J.  248."  Chitt'j, 

[From  all  the  cases  I  deduce  that  the  expressions  "from  the  date,"  and  "  from  I  he  day  of  the  date," 
ge.'ieially  mean  the  same  thing,  and  exclude  the  dav  of  the  date,  unless  controuled  by  the  necessity 
of  eflectuatiiig  the  deed  or  act  of  the  parties.  See  5  Co.  1  a.  Hob.  J39.  1  Lord  Ray.  480.  Doug. 
[448.1  Co.  Litt. 46  b.  ]  App.  Bac.  Ab.  673.  3T.  R.  623.  5  T.  R.  287.  Cowper,  189,  714.  3  East. 
407.  2  Ven.  306,  310.  2  Campbell,  296.  Kyd,  6.  15  Vez.  234.  8  Mass.  Rep.  453.  12  Mass.  Rep, 
403.    2  Caine,  343.    1  Mass.  Rep.  176,    Bayley,  113,    As  to  bills  of  exchange,  see  Chitty,  338.] 
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ceivc  and  account  for  the  profits  at  a  settled  price,  than  as  liavmg  any  pro- 
{)erty  of  their  own.  And  therefore  they  were  not  allowed  to  have  freehold 
estate :  but  their  interest  (sucli  as  it  was)  vested  after  their  deaths  in  tlieir 
executors,  who  were  to  make  up  the  accounts  of  their  testator  with  the  lord, 
and  his  other  creditors,  and  were  entitled  to  the  stock  upon  the  farm.  The 
lessee's  estate  might  also,  by  the  ancient  law,  be  at  any  time  defeated  by  a 
common  recovery  suffered  by  the  tenant  of  the  freehold;  which  annihilated 
all  leases  for  years  then  subsisting,  unless  afterwards  renewed  by  the  reco- 
veror,  whose  title  was  supposed  superior  to  his  by  whom  those  leases  were 
granted. 

"Every  estate  which  must  expire  at  a  period  certain  and  prefixed,  by 
whatever  words  created,  is  an  estate  for  years.  And  therefore  this  estate  is 
frequently  called  a  term,  terminus,  because  its  duration  or  continuance  is 
bounded,  limited,  and  determined  ;  for  every  such  estate  must  have  a  certain 
beginning,  and  a  certain  end.  But  id  certum  est,  quod  cerium  reddi  potest  : 
therefore  if  a  man  make  a  lease  to  another,  for  so  many  years  as  J.  S.  shall 
name,  it  is  a  good  lease  for  years  ;  for  though  it  is  at  present  uncertain,  yet 
when  J.  S.  hath  named  the  years,  it  is  then  reduced  to  a  certainty.  If  no 
day  of  commencement  is  named  in  the  creation  of  this  estate,  it  begins  from 
the  making,  or  delivery,  of  the  lease.  A  lease  for  so  many  years  as  J.  S. 
shall  live,  is  void  from  the  beginning  ;  for  it  is  neither  certain,  nor  can  be 
reduced  to  a  certainty,  during  the  continuance  of  the  lease.  And  the  same 
doctrine  holds,  if  a  parson  make  a  lease  of  his  glebe  for  so  many  years  as^ 
he  shall  continue  parson  of  Dale  ;  for  this  is  still  more  uncertain.  But  a> 
lease  for  twenty  or  more  years,  if  J.  S.  shall  so  long  live,  or  if  he  should  sc 
long  continue  parson,  is  good :  for  there  is  a  certain  period  fixed,  beyond' 
which  it  cannot  last ;  though  it  may  determine  sooner,  on  the  death  of  J.  S.- 
or  bis  ceasing  to  be  parson  there. 

"  We  have  before  remarked,  and  endeavored  to  assign  the  reason  of  the' 
inferiority  in  which  the  law  places  an  estate  for  years,  when  compared  with' 
an  estate  for  life,  or  an  inheritance  :  observing,  that  an  estate  for  life,  even- 
if  it  be  per  aider  vie,  is  a  freehold  ;  but  that  an  estate  for  a  thousand  years 
is  only  a  chattel,  and  reckoned  part  of  the  personal  estate.  Hence  it  fol- 
lows, that  a  lease  for  years  may  be  made  to  commence  infuturo,  though  a 
lease  for  life  cannot.  As,  if  I  grant  lands  to  Titius  to  hold  from  Michael- 
mas next  for  twenty  years,  this  is  good  ;  but  to  hold  from  Michaelmas  next- 
for  the  term  of  his  natural  life,  is  void.  For  no  estate  of  freehold  can  com- 
mence infuturo ;  because  it  cannot  be  created  at  common  law  without  liv- 
ery of  seisin,  or  corporal  possession  of  the  land ;  and  corporal  possession 
cannot  be  given  of  an  estate  now,  which  is  not  to  commence  now,  but 
hereafter.  And,  because  no  livery  of  seisin  is  necessary  to  a  lease  for  years, 
such  lessee  is  not  said  to  be  seised,  or  to  have  true  legal  seisin  of  the  lands. 
Nor  indeed  does  the  bare  lease  vest  any  estate  in  the  lessee  ;  but  only  gives 
him  a  right  of  entry  on  the  tenement,  which  right  is  called  his  interest  in 
the  term,  or  interesse  termini :  but  when  he  has  actually  so  entered,  and 
thereby  accepted  the  grant,  the  estate  is  then,  and  not  before,  vested  in- 
him,  and  he  is  possessed,  not  properly  of  the  land,  but  of  the  term  of  years; 
the  possession  or  seisin  of  the  land  remaining  still  in  him  who  hath  the  free- 
hold. Thus  the  word  term  does  not  merely  signify  the  time  specified  in 
the  lease,  but  the  estate  also  and  interest  that  passes  by  that  lease ;  and 
therefore  the  term  may  expire,  during  the  continuance  of  the  time;  as  by 
surrender,  forfeiture,  and  the  like.  For  which  reason,  if  I  grant  a  lease 
to  A  for  the  term  of  three  years,  and  after  the  expiration  of  the  said  term,  to 
B  for  six  years,  and  A  surrenders  or  forfeits  his  lease  at  the  end  of  one  year, 
B's  interest  shall  immcdiatelv  take  effect :  but  if  the  remainder  had  been 
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to  B  from  and  allcr  the  expirutiou  of  the  said  three  years,  or  i'totn  and  after 
the  oxpiratioii  of  the  said  time,  in  this  case  B's  interest  will  not  conifneiice 
till  the  time  is  fully  elapsed,  whatever  may  become  of  A'a  term." 

And  here  it  will  be  necessary  for  iho  student  to  supply  the  defects  of  the 
slight  sketch  here  given  by  the  commentator  of  the  doctrine  of  leases;  by 
coiisulting  the  excellent  treatise  on  leases  and  terms  for  years,  which  is  to 
be  found  in  Bacon's  Abridgement,  and  which  is  usually  attributed  to  the 
pen  of  the  distinguished  Chief  J5aron  Gilbert.  See  also  1  Cruise.  It  may 
be  proper,  however,  to  subjoin  here  a  few  remarks  on  the  subject  of  co'i'C- 
nants  for  renewal  of  leases,  and  some  other  matter. 

Though  the  covenant  lor  the  renewal  of  a  lease  be  express,  afid  the  party 
has  in  due  time  applied  for  the  renewal,  yet  his  success  in  a  couft  of  equity 
must  depend  upon  the  punctuality  with  which  he  has  fulfilled  the  stipulations 
of  the  lease  on  his  part,  without  having  done  which,  he  can  have  no  favor 
in  the  sight  of  that  court.  For  though  equity  will  relieve  against  a  forfeiture 
for  non-payment  of  rent,  yet  it  will  even  forego  that  peculiar  and  favorite 
branch  of  jurisdiction,  (the  relief  against  forfeitures,)  in  the  case  of  the 
breach  of  other  covenants  in  the  lease.  In  our  own  courts,  in  the  case  of 
Jones's  devisees  vs.  Roberts,  (.3  H.  &,  M.  436,)  these  principles  are  rec6g- 
niscd,  and  a  specific  execution  of  a  contract  for  the  making  of  a  lease  was 
refused,  upon  the  ground  that  the  tenant  (who  had  taken  possession)  had' 
committed  acts  which  would  have  amounted  to  a  forfeiture,  and  was  thus 
debarred  of  any  title  to  the  aid  of  a  court  of  equity. 

As  to  the  time  within  which  the  application  for  renewals  should  be  made, 
see  Newland,  101,  Sec.  and  I  Mad.  34. 

In  leases  with  covenants  for  renewal,  a  question  has  often  arisen,  whe- 
ther, in  the  renewed  lease,  there  should  be  also  inserted  a  new  covenant 
for  subsequent  renewals.  There  are  many  cases  on  this  subject,  which  may 
be  found  in  Newland,  95,  &.c.  1  Bac.  App.  700,  Sec.  See  also  3  Vez.  jr. 
298,  690.  6  Vez.  jr.  237.  9  Vez.  jr.  333.  7  East,  237.  5  Bos.  and 
Pul.  449. 

The  doctrine  would  now  seem  to  be  settled,  that  though  a  contract  for 
perpetual  renewal,  if  it  clearly  appears,  will  be  specifically  executed,  yet  if  is 
not  to  be  inferred  from  a  general  provision  for  I'enewal  w^ith  the  same  cove- 
nants.    9  Vez.  333. 

''  Tenant  for  term  of  years  hath  incident  to  and  inseparable  from  his  es- 
tate, unless  by  special  agreement,  the  same  estovers  which  we  formerly  ob- 
served that  tenant  for  life  Was  entitled  to  ;  that  is  to  say,  house-bote,  fire- 
bote,  plough-bote,  and  hay-bote  ;  terms  which  have  been  akeady  explained. 

"  With  regard  to  emblements,  or  the  profits  of  lands  sowed  by  tenant  for 
years,  there  is  this  difference  between  him  and  tenant  for  life :  that  where 
the  term  of  tenant  for  years  depends  upon  a  certainty,  as  if  he  holds  from 
midsummer  for  ten  years,  and  in  the  last  year  he  sows  a  crop  of  corn,  and 
it  is  not  ripe  and  cut  before  midsummer,  the  end  of  his  terrrt,  the  landlord 
shall  have  it ;  for  the  tenant  knew  the  expiration  of  his  term,  and  therefore 
it  was  his  own  folly  to  sow  what  he  could  never  reap  the  profits  of.  But 
where  the  lease  for  years  depends  upon  an  uncertainty  :  as,  upon  the  death 
of  a  lessor,  being  himself  only  tenant  for  life,  or  being  a  husband  seised  in 
right  of  his  wife ;  or  if  the  term  of  years  be  deterniinable  upon  a  life  or  lives  ; 
in  all  these  cases,  the  estate  for  years  not  being  certainly  to  expire  at  a  time 
foreknown,  but  merely  by  the  act  of  God,  the  tenant,  or  his  executors,  shall 
have  the  emblements,  in  the  same  manner  that  a  tenant  for  life  or  his  ex- 
ecutors shall  be  entitled  thereto.  IMot  so,  if  it  determine  by  the  act  of  the 
party  himself;  as  if  tenant  for  years  does  any  thing  that  amounts  to  a  fbr- 
feiture  ;  in  which  case  the  emblements  shall  go  to  the  lessor,  and  riot  to  the 
lessee,  who  hath  determined  his  estate  by  his  own  default." 
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But  thouo'h  the  rule  is  unquestionable  which  denies  emblements  to  the 
tenant  whose  estate  is  limited  to  terminate  at  a  certain  period,  yet  it  seems 
in  Enfrjand,  at  least,  to  admit  of  certain  exceptions,  arising  from  the  cus- 
tom of  the  country.  Thus  in  Wigglesworth  vs.  Dallison,  (Doug.  201,)  the 
party  claiming  the  crop  which  was  in  the  land  at  the  termination  of  the 
lease,  and  which  he  claimed  as  the  way-going  crop,  supported  his  claim  by 
an  alleged  immemorial  usage  or  custom  that  the  tenant  should  have  in  that 
part  of  the  country  the  crop  in  the  ground  at  the  termination  of  the  lease. 
It  was  objected  that  this  was  to  contradict  his  lease,  and  therefore  he  could 
not  so  defend  himself;  and  it  was  also  objected  to  as  contrary  to  general 
principles  of  law,  and  as  being  unreasonable.  These  objections,  however, 
were  overruled,  and  the  custom  pronounced  a  good  one. 

Iii  Virginia,  as  we  have  seen,  there  arc,  properly  speaking,  no  customs. 
Yet  there  are  cases  in  which  the  general  practice  of  the  country  has  been 
permitted  to  control  the  strict  principles  of  the  law.  Thus  it  is  decided, 
that  in  this  country,  by  general  custom,  {uiyment  to  an  attorney  of  money 
recovered  of  a  defendant  is  good,  though  not  good  according  to  the  rigid 
principles  of  the  law.  1  Wash.  10.  1  Call,  147.  And  it  has  lately  been 
decided  that  the  general  usage  and  understanding  of  the  people  of  this 
country,  in  relation  to  the  subject  of  a  contract,  is  an  important  circum- 
stance to  be  considered  in  its  construction.  5  Mun.  485,490.  There  are 
many  other  cases  in  which  common  practice  has  been  permitted  to  vary  the 
otherwise  established  principles  of  law.  1  Wash.  44.  5  Cranch,  22.  4 
H.  &.  M.  297.  Rand.  9.  9  Wheat.  581.  6  Rand.  525,  492.  Now  in 
some  parts  of  Virginia,  (I  believe  I  may  add  universally  in  this  valley,)  it  is 
the  understanding  in  all  leases  that  the  tenant  for  a  year,  whose  lease  com- 
mences in  April,  shall  have  liberty  to  sow  in  the  preceding  fall,  and  reap  in 
the  following  harvest.  In  other  parts  of  Virginia  this  is  not  so,  as  I  am  told. 
No  decision  upon  the  point  has  been  made  in  the  highest  tribunal  of  the 
state.  I  have  heard  of  but  one  decision  of  a  superior  court.  There  it  was 
said  to  have  been  decided  that  there  is  no  right  in  a  tenant  for  years  to  the 
way-going  crop,  and  that  if  he  enters  to  cut  it  he  is  a  trespasser.  I  regret 
that  I  am  unable  to  do  more  than  to  state  this  question  for  consideration,  as 
no  authorities  on  the  subject  appear;  but  I  v.ould  venture  to  suggest,  that 
where  the  universal  practice  of  the  country  can  be  proved  in  behalf  of  the 
right  to  the  way-going  crop,  it  would  be  a  hardship  and  fraud  on  the  tenant 
if  he  were  to  pay  his  full  rent  for  only  a  summer  crop.  The  case  of  Slaugh- 
ter »s.  Green,  (1  Rand.  3,)  goes  far  to  establish  the  doctrine,  that  though 
custom  cannot  exist  according  to  its  technical  meaning  in  Virginia,  yet  the 
general  usage,  even  of  a  neighborhood,  may  be  justly  considered  as  having 
an  important  bearing  on  the  construction  of  a  contract.  If  my  impressions 
are  not  incorrect,  therefore,  I  should  incline  to  the  opinion,  that  wherever 
such  general  usage  to  take  the  way-going  crop  can  be  established,  it  will 
control  the  general  principle  in  the  same  manner  as  an  established  Custom 
was  permitted  to  do  in  the  case  of  Wigglesworth  vs.  Dallison. 

II.  "  The  second  species  of  estates  not  freehold,  are  estates  at  will.  An 
estate  at  will  is  where  lands  and  tenements  are  let  by  one  man  to  another, 
to  have  and  to  hold  at  the  will  of  the  lessor  ;  and  the  tenant  by  force  of  this 
lease  obtains  possession.  Such  tenant  hath  no  certain  indefeasible  estate, 
nothing  that  can  be  assigned  by  him  to  any  other  ;  because  the  lessor  may 
determine  his  will,  and  put  him  out  whenever  he  pleases.  But  every  estate 
at  will  is  at  the  will  of  both  parties,  landlord  and  tenant ;  so  that  either  of 
them  may  determine  his  will,  and  quit  his  connexion  with  the  other  at  his 
own  pleasure.  Yet  this  must  be  understood  with  some  restriction.  For  if 
the  tenant  at  will  sows  his  land,  and  the  landlord,  before  the  corn  is  ripe,  or 
before  it  is  reaped,  puts  him  out,  yet  the  tenant  shall  have  the  emblements, 
I  11* 
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tnd  free  ingress,  egress,  and  regreas,  to  cut  and  carry  away  the  profits. 
And  this  for  the  same  reason  upon  which  all  the  cases  of  eniblemenls 
turn;  viz:  the  point  of  uncertainty :  since  the  tenant  could  not  possibly 
know  when  his  landlord  would  determine  his  will,  and,  therefore,  could 
make  no  provision  against  it ;  and  having  sown  the  land,  which  is  for  the 
good  of  the  public,  upon  a  reasonable  presumption,  the  law  will  not  suffer 
him  to  be  a  loser  by  it.  But  it  is  otherwise,  and  upon  reason  equally  good, 
where  the  tenant  himself  determines  the  will;  for  in  this  case  the  landlord 
shall  have  the  profits  of  the  land. 

"  What  act  does,  or  does  not,  amount  to  a  determination  of  the  will  on  ei- 
ther side,  has  formerly  been  matter  of  great  debate  in  our  courts.  But  it  is 
now  I  think  settled,  that,  besides  the  express  determination  of  the  lessor's 
will,  by  declaring  that  the  lessee  shall  hold  no  longer,  (which  must  either  be 
made  upon  the  land,  or  notice  must  be  given  to  the  lessee,)  the  exertion  of 
any  act  of  ownership  by  the  lessor,  as  entering  upon  the  premises  and  cut- 
ting timber,  taking  a  distress  for  rent  and  impounding  it  thereon,  or  making 
a  feoffment,  or  lease  for  years  of  the  land  to  commence  immediately ;  any 
act  of  desertion  by  the  lessee,  as  assigning  his  estate  to  another,  or  com- 
mitting waste,  which  is  an  act  inconsistent  with  such  a  tenure  ;  or,  which 
is  instar  omnium,  the  death  or  outlawry  of  either  lessor  or  lessee  ;  puts  an 
«nd  to  or  determines  the  estate  at  will. 

"  The  law  is,  however,  careful  that  no  sudden  determination  of  the  will 
by  one  party  shall  tend  to  the  manifest  and  unforeseen  prejudice  of  the  other. 
This  appears  in  the  case  of  emblements  before  mentioned  :  and,  by  a  pa- 
rity of  reason,  the  lessee,  after  the  determination  of  the  lessor's  will,  shall 
have  reasonable  ingress  and  egress  to  fetch  away  his  goods  and  utensils. 
And  if  rent  be  payable  quarterly,  or  half-yearly,  and  the  lessee  determines 
the  will,  the  rent  shall  be  paid  to  the  end  of  the  current  quarter  or  half-year. 
And,  upon  the  same  principle,  courts  of  law  have  of  late  years  leaned  as 
much  as  possible  against  construing  demises,  where  no  certain  term  is 
mentioned,  to  be  tenancies  at  will ;  but  have  rather  held  them  to  be  tenan- 
cies from  year  to  year  so  long  as  both  parties  please,  especially  where  an 
annual  rent  is  reserved  ;  in  which  case  they  will  not  suffer  either  party  to 
determine  the  tenancy  even  at  the  end  of  the  year,  without  reasonable  no- 
tice to  the  other,  which  is  generally  understood  to  be  six  months ;  though 
modern  authorities  have  fixed  it  at  half  a  year.*     1  T.  R.  163. 

•  A  lemncY  from  year  to  year  is  wliere  tenements  are  expressly  or  impliedly  demised  by  the  land- 
lord to  the  tenant  to  hold  from  year  id  year,  go  long  as  tiie  parties  shall  respectively  please;  and  there 
cannot  be  such  a  tenancy  iieterminable  only  at  the  will  of  the  tenant,  for  then  it  would  operate  as  a 
tenancy  for  his  life,  which  is  not  creatable  by  parol,  Lutonly  by  feoffment  or  oiher  deed.  8  East.  167. 
What  was  formerly  considered  as  a  tenancy  at  will,  has,  in  modern  limes,  been  construed  to  be  a  te- 
n;»ncy  from  year  to  year,  and  from  a  general  occupation  such  a  tenancy  will  be  inferred,  iinleM  a  con- 
trary intent  appear.  :<  Burr.  11)09.  1  T.  K.  163.  3  T.  R.  16.  8  T.  R.!3.  And  so  in  the  cases  in 
which  the  statute  against  frauds,  '29  Car.  II.  c.  3,  declares  that  the  letting  s-hall  only  have  the  effect 
of  an  estate  at  will,  it  operates  as  a  tenancy  from  >  ear  to  year.  8  T.  R  3.  5  T.  R.  471.  jjo  where 
rent  is  received  by  a  landlord,  that  raises  an  implied  tenancy  from  year  to  >  ear,  though  the  tenant 
was  originally  let  in  under  an  invalid  leafc.  3  Rast,  451.  So  if  a  tenant  hold  over  by  consent  after 
theexpiration  of  a  lease,  he  becomes  tenant  from  year  to  year,  5  Esp.  R.  173,  even  where  tho  leas© 
was  determined  by  the  death  of  a  lessor  tenant  for  life  in  the  niid(ile  of  a  year.    1  H.  H.'97. 

But  if  the  circumstances  of  thecase  clearly  preclude  the  construction  in  favor  of  such  a  tenancy,  it 
will  not  exist;  as  wheie  n,party  let  a  shed  to  another  for  hO  long  as  buih  parlies  should  like,  onanagree- 
roent  that  t)ie  tenant  ("hould  convert  it  into  a  stah'c,  and  the  defendant  should  have  all  the  dung  for  n 
compensation,  there  beina  no  res'^rvaiinn  releraluf  lo  any  aliquot  part  of  a  year,  this  was  construed 
to  bean  estate  atvvill.  4  raiiiil.  128.  And  it  must  by  no  means  be  understood,  that  a  strict  tenancy 
at  will  cannot  exist  at  the  present  day,  for  it  may  clearly  he  created  by  the  e,\press  agreement  of  the 
parties.  Id.  ibid.  5B.  &,A.6(M.  1  Dowl.  &.  R.  272.  .So,  under  an  agreement  that  the  tenant  shall 
always  be  subject  to  quit  at  ihree  months'  notice,  he  is  not  tenant  from  )  ear  to  year,  hut  from  quarter 
to  quarter.  3  Camp.  510.  A  nd  in  the  rase  of  lodgings,  taken  generally  at  so  much  per  annum,  paya- 
ble half-j  e.ii  ly,  a  tenancy  onlv  (or  a  )  ear  will  arise,  and  not  a  tenancy  from  year  lo  year,  so  that  be 
may  quit  at  the  expiration  of  iho  first  year,  without  any  notice  to  quit.    3  B.  <fe  C.  90. 

When  a  lease  or  demise  is  iieterminable  on  a  certain  event,  or  at  a  particular  period,  no  notice  to 
qt>it  is  necessiry,  because  both  parties  are  cminlly  apprised  of  the  determination  of  the  term;  1  T.  R- 
IGJ;  Ijiit,  in  fjpneral,  xvhpp  the  ten..ncy  wonld  oihei-wisp  continue,  there  must  be  given  half  n  year's 
(drill-,  an.  Ti .  \'}  ll^rt.  \'ni.  ]r>.  16,)  iio(i:c  to  quit,  expirinj  nt  the  time  of  tho  year  when  the  tenanc} 
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The  expression  of  Lord  Mansfield,  3  Bur.  1609,  that  leases  at  will  exist 
now  only  notionally,  must  not  he  understood  too  literally.  The  modern 
cases  cited  in  the  note  sufficiently  shew,  that  although  the  courts  have  of 
late  leaned  against  construing  demises  to  be  tenancies  at  will,  and  have  re- 
garded them  rather  as  leases  from  year  to  year,  yet  tenancies  at  will  may 
still  exist  in  the  utmost  strictness.  Sec  11  Vez.  391.  16  Vez.  57,  252. 
This  opinion,  the  student  will  find,  was  entertained  byJMr.  Hargrave,  even 
after  the  decision  of  Lord  Mansfield.  Co.  Litt.  55  a.  note  3.  Indeed,  it 
was  said  by  another  learned  jurist,  (De  Grey  C.  J.  2  Black.  Rep.  1173,) 
that  all  leases  for  uncertain  terms  are  prima  facie  leases  at  will,  and  that  it 
is  the  reservation  of  an  annual  rent  that  turns  them  into  leases  from  year  to 
year.  Perhaps  it  would  be  more  accurate  to  say,  that  where  no  rent  is  re- 
served the  demise  would  be  construed  strictly  according  to  its  character, 
since  it  would  not  be  reasonable  that  my  permission  to  occupy  my  house 
without  compensation,  and  expressly  at  my  will  and  pleasure,  should  be  con- 
verted into  an  absolute  estate  against  my  will,  where  I  receive  nothing  for 
my  property.  But  where  rent  is  received  by  the  landlord,  that  may  very 
fairly  be  considered  as  raising  the  implication  of  a  tenancy  from  year  to 
year;  and,  accordingly,  we  find  it  so  decided. 

In  Virginia,  it  is  probable  that  express  tenancies  at  will  are  of  very  rare 
occurrence,  so  that  the  general  construction  here  is  according  to  the  deci- 
sion of  Lord  Mansfield.  If,  indeed,  a  lease  were  made  expressly  at  will, 
(and  particularly  if  it  be  without  a  reservation  of  rent,)  I  presume  the  former 
doctrines  of  the  law  would  prevail  in  relation  to  it.  But,  in  ordinary  cases, 
indeterminate  leases  to  hold  so  long  as  the  parties  please,  are  considered 
as  leases  from  year  to  year,  to  be  put  an  end  to  at  the  end  of  any  year,  at 
the  will  of  either  party,  on  giving  reasonable  notice.  This  is  now  settled, 
(1  T.  R.  163.)  in  the  case  of  a  lease  from  year  to  year,  to  be  half  a  year, 
and  not  six  months,  as  was  once  supposed. 

We  must  be  careful,  however,  to  guard  against  an  error  which  sometimes 
is  committed,  in  supposing  a  notice  to  quit  necessary  in  the  case  of  leases 
having  a  certain  end  or  determinate  period  ascertained  and  fixed  by  the 
terms  of  the  contract.  In  these  cases,  upon  reason  and  authority,  no  such 
notice  is  necessary.  The  notice  in  indeterminate  leases,  which  are  con- 
strued to  be  tenancies  from  year  to  year,  at  the  will  of  both  parties,  is  re- 
quired to  prevent  surprise,  and  because,  although  it  is  certain  that  when  the 
lease  terminates  it  must  be  at  the  end  of  a  year,  yet  it  is  uncertain,  either 
from  the  nature  of  the  contract  or  the  holding  over  with  the  acquiescence 
of  the  parties,  in  what  year  it  may  terminate.  To  prevent  surprise,  tliere- 
fore,  notice  is  required.  But  where  the  term  for  which  the  lease  is  to  con- 
tinue is  fixed  and  determinate,  the  tenant  cannot  be  surprised.  His  lease 
shows  when  his  possession  is  to  end,  and  notice  is,  therefore,  not  necessa- 
ry.    Co.  Litt.  270  b.     But.  note.     1  T.  R.  54,  162.     8  East,  358. 

Thus  if  A  leases  to  B  for  five  years,  no  notice  to  quit  at  the  end  of  that 
term  is  necessary  ;  since  by  the  very  terms  of  the  contract  the  tenant  knows 
when  he  is  to  quit,  and  therefore  cannot  be  surprised.  But  if  the  tenant 
holds  over  for  one  or  more  years  by  the  landlord's  sufferance,  he  then  be- 
comes tenant  from  year  to  year,  and  notice  to  quit  is  necessary.     A  tenaa- 

commpnced,  vvlietlipr  tlie  tenancy  was  of  land  or  Iniildings  ;  1  T.  R.  159  ;  and  w  here  llie  tenant  enters 
on  different  pans  of  ilio  premises  at  diffeient  tiniep,  liie  notice  plioiild  he  given  willi  reference  to  the 
Fuhstaiilial  and  principal  part  of  llieni,  and  will  be  good  fornlj;  and  vvhatis  the  puhslantial  part,  is  a 
question  for  the  jnrv.  !-^ce  infianrcp,  i2  Bla  K.  ria4.  G  Eat^t,  ]iJO.  7  Kas(,  .'iSl.  llEast,  4t'8.  Aa 
to  tlie  case  of  /oJs;iugs,  that  depends  on  a  particular  conlraci,  and  is  an  exception  to  the  genera!  rule. 
The  agreement  lietween  the  panics  may  he  for  a  month  or  less  time,  and  there  a  much  shorter  notice 
may  suffice;  1  T.  H.  162;  and,  usually,  llie  same  space  of  time  for  the  notice  is  required  as  ihe  period 
for  which  the  lodgings  were  originally  taken,  as  a  "cek's  notice  when  taken  h\  liie  «eek,  aotl  a 
month's  when  taken  by  the  month,  andsoo[).  1  Ksp.  Rep.  94.  Adams,  124.  If  lodgings  are  taken 
generally  at  so  much  per  ann^im,  it  iii  construed  to  be  only  a  taking  for  one  \  car,  and  no  notice  to  quit 
w  necessary.    3  B.  nod  C.  90. 
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cy  from  year  to  year,  however,  cannot  bo  injerred  unless  there  is  a  holding 
over  beyond  the  (irst  year.    1-^,  C.  L.  R.  17. 

There  is  no  distinction  admitted  .ns  to  the  nece!?sity  of  a  notice  to  cjuit 
between  the  case  of  houses  and  of  lands.  In  both  cases  there  must  be  half 
a  year's  notice  to  quit,  ending  icith  the  year  of  the  tenancy.  1  T.  R.  162. 
We  shall  see,  however,  thnt  the  same  notice  is  not  in  all  cases  required. 

Nor  is  the  notice  to  (pjit  confined  to  cases,  which  were  leases  from  year 
to  year  in  their  oriftinal  creation,  or  wore  such,  by  construction,  ah  initio. 
For,  as  has  just  been  s;iid,  if  there  be  a  lease  for  five  years,  and  the  tenant 
holds  over  after  the  expiration  of  the  term,  with  the  assent  and  by  the  ac- 
quiescence of  the  landlord,  and  pHVs  rent,  the  law  presumes  an  agreement 
between  the  parties  that  the  tenant  .'-hall  continue  ihe  possession  according 
to  the  terms  of  the  original  demise  ;  and  tlierefore  notice  to  quit  is  here  al- 
so necessary,  and  ■'  it  must  be  given  corresponding  with  the  time  of  the 
original  taking;"  I  T.  R.  ]Vri.  Selwyn  N.  P.  (r27 ;  that  is  to  say,  the 
time  at  which  the  tenant  is  re(|uirod  to  quit  must  be  at  the  end  of  the  year, 
and  that  must  correspond  with  the  time  of  the  year  fixed  by  the  original 
lease  as  the  period  of  termination. 

If  the  tenant  or  the  landlord  die,  the  notice  to  quit  is  still  necessary,  and 
it  must  be  given  to  the  personal  representative  in  whom  the  law  vests  such 
interest  as  the  tenant  had  himself  in  the  land.  Sel.  N.  P.  627,  citing  3  T. 
R.  13.  6  T.  R.  298.  3  Wills.  25.  For  a  tenancy  from  year  to  year  is 
deemed  an  interest  transmissible  to  representatives,  though  a  tenancy  at 
will  is  not.  11  Vez.  393.  15  Vez.  241.  So  that  when  an  estate  is  con- 
strued to  be  the  former,  it  partakes  of  all  its  characteristics. 

Though  the  reversion  descend  to  an  infant,  he  cannot  maintain  ejectment 
without  notice  to  quit.     2  T.  R.  159. 

We  must  observe  that  tenancies  at  will  and  leases  from  year  to  year  were 
originally  entirely  distinct.  A  demise  from  year  to  year,  so  long  as  the 
parties  choose,  is  a  demise  for  two  years  at  least,  and  afterwards  for  as  ma- 
ny years  (year  by  year)  as  the  parties  please.  But  although  it  is  at  the  will 
of  the  parties  to  say  wlien  the  years  shall  cease,  yet  of  this,  reasonable  no- 
tice, viz.,  half  a  year,  must  be  given.  Nor  is  it  in  the  power  of  either  party 
to  determine  the  lease  within  any  one  year,  with  or  without  notice;  for  the 
will  can  only  be  exercised  in  saying,  that  when  the  current  year  ends  no 
other  year  of  tenancy  shall  begin  ;  and  after  a  new  year  begun,  it  can  be 
determined  by  neither  till  the  year  is  ended  ;  1  Lord  Ray.  707,  708.  2  Salk. 
413  ;  nor  will  it  even  be  determined  by  death,  (which  absolutely  determines 
leases  at  will,)  for  we  have  seen  that  a  lease  from  year  to  year  is  a  chattel, 
transmissible  to  the  personal  representatives.     11  Vez.  393.     15  Vez.  241. 

But  with  a  tenancy  at  will  it  is  otherwise  ;  and  where  a  demise  is  so  con- 
strued, it  is  determined  by  death  or  by  will  absolutely  and  immediately, 
though  the  landlord  loses  his  current  quarter's  rent,  and  gets  no  emblements 
li' he  determines  it,  and  the  tenant  pays  his  rent  and  loses  his  emblements 
if  Ae  does.  Co.  Litt.  55  b.  These  inconveniences  induced  the  courts  to 
lean  towards  considering  them  tenancies  from  year  to  year.  The  conse- 
quence of  this  is  the  adoption  of  the  practice  and  principles  appropriate  to 
leases  from  year  to  year,  and  among  others  of  the  notice  to  quit,  in  all  cases 
where  this  construction  is  given  ;  but  where  the  tenancy  is  considered 
strictly  as  a  tenancy  at  will,  no  notice  to  quit  is  made  necessary.     Thus, 

A  mortgagee  may  bring  ejectment  against  the  lessee  of  the  mortgagor, 
claiming  by  lease  subsequent  to  the  mortgage  without  notice  to  quit,  for  the 
mortgagor  is  considered  as  tenant  at  sufferance,  or,  at  most,  as  tenant  at 
will,  in  the  strictest  sense,  and  has  not  even  his  privileges.  See  1  Pow.  194. 
3  East.  419.     Dourr.  22.     See  also  id.  266. 
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The  possession  of  the  mortgagor  continuing  by  the  mortgagee's  permis- 
sion, is  to  be  considered  the  possession  of  the  mortgagee ;  so  that  where 
the  latter  could  recover  in  ejectment,  his  deed  assigning  the  mortgage  will 
enable  the  assignee  to  recover  in  like  manner.  4  Mun.  .382,  398.  And  a. 
final  decree  of  foreclosure  in  favor  of  the  assignee  ought  to  put  at  rest  all 
controversy  as  to  the  efl'ect  of  the  deed  of  assignment.     Id. 

Where  the  tenant  holds  adversely  to  his  landlord,  (2  Leigh,  134,)  or  where 
the  relation  of  landlord  no  longer  subsists  between  the  landlord  and  ten- 
ant, by  reason  of  his  attornment  to  another,  or  some  other  act  showing  a 
disclaimer  of  tenancy,  no  notice  to  quit  is  necessary.  Bull.  9{).  Peake's 
Cases,  197.  But  the  acts  done  must  amount  to  a  disavowal  of  the  land- 
lord's title,  or  notice  will  be  necessary. 

If  tenant  from  year  to  year  underlets  part,  and  the  landlord  gives  him 
notice  to  quit,  and  he  gives  notice  to  the  undertenants,  who  refuse  to  quit, 
but  he  gives  up  what  he  had  not  underlet,  the  landlord  may  maintain  eject- 
ment against  him,  and  recover  what  the  undertenant  refused  to  give  up.  2 
N.  R.  330.  But  had  he  surrendered  the  part  not  underlet  without  notice 
to  quit  given  to  him,  or  by  him  to  his  lessees,  the  landlord  cannot  entitle 
himself  to  recover  against  the  sublessee  upon  giving  a  notice  to  quit  in  his 
own  name,  and  not  in  the  name  of  the  first  lessee  ;  for  there  is  no  jirivity 
of  contract,  and  the  tenancy  as  to  the  part  underlet  was  not  determined  by 
the  surrender.     14  East,  234. 

If  an  agreement  for  a  lease,  under  which  a  tenant  is  in  possession,  is 
void  by  the  statute  of  frauds,  so  that  the  tenant  holds  as  tenant  from  year 
to  year  only,  yet  the  agreement  must  be  referred  to  as  regulating  the  terms 
on  which  the  tenancy  subsisted  as  to  the  rent,  the  time  the  tenant  was  to 
quit,  &c.     5T.  R.  471. 

Where  by  the  lease  the  tenant  is  to  enter  upon  different  parts  at  different 
times,  the  half  year's  notice  to  quit  has  reference  to  the  "substantial  time 
of  entry,"  that  is,  the  time  of  entry  on  the  "substantial  part  of  the  demised 
premises."  6  East,  120.  7  East,  551.  See  also  2  Bl.  Rep.  1224.  As 
where  a  mill  and  manufactory  were  leased  with  a  small  meadow,  the  pos- 
session of  the  former  to  be  given  on  the  1st  of  May,  but  of  the  latter  on 
the  25th  of  December  anterior,  a  notice  six  months  anterior  to  May  1st  was 
deemed  sufficient. 

As  to  the  notice,  though  the  general  rule  is  that  it  should  be  half  a  year's 
notice,  yet  this  depends  always  on  the  character  of  the  lease  ;  for  an  agree- 
ment may  be  for  a  lease  from  month  to  month,  or  from  week  to  week,  and 
then  much  shorter  notice  would  be  sufficient.  There  seems,  however,  to 
be  nothing  settled  as  to  this,  further  than  the  general  remark  just  made, 
(which  rests  upon  the  authority  of  Lord  Mansfield,  and  a  nisi  prius  deci- 
sion,) that  on  a  taking  by  the  month,  a  month's  notice  may  be  sufficient. 
1  T.  R.  162.     See  also  2  Bl.  Rep.  1224.     Esp.  Cases,  94. 

Requisites  of  the  notice.  It  is  essential  that  the  notice  should  be  to  quit 
at  the  end  of  the  current  year;  1  T.  R.  1(52;  as  where  the  current  year 
ends  the  1st  of  April,  the  notice  must  be  given  half  a  year  before  the  1st  of 
April,  to  quit  on  that  day.  4  T.  R.  715.  For  although  the  courts  listen 
to  objections  to  notice  with  reluctance,  yet  should  it  always  be  sufficiently 
clear  and  definite;  since  for  want  of  attention,  i'atal  objections  to  the  suf- 
ficiency of  the  notice  may  occur  at  the  trial.  Doug.  175.  7  T.  R.  C3.  2 
Esp.  Cases,  589.  It  seems,  indeed,  that  the  onus  of  proving  a  different  com- 
mencement of  the  tenancy  from  that  presumed  by  the  notice,  has  been  laid 
on  the  defendant,  and  that  where  the  tenant  being  asked  by  the  landlord 
when  the  lease  commenced,  gives  him  information  in  conformity  with  which 
he  acts,  the  tenant  cannot  afierwards  at  the  trial  gainsay  it,  although  it  was 
a  mistake  of  his  own.     2  Esp.  Cases,  635. 
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When  11  is  doublfui  fit  what  t'vmc  of  the  yoar  (he  tenancy  commenced,  it 
is  advisable  to  serve  a  notice  "to  quit  at  the  expiration  of  the  current  year 
of  your  tenancy,  which  shall  expire  next  alter  one  half  year  from  the  time 
of  your  beino-  served  with  this  notice."  2  Esp.ll.  589.  See  further,  as  to 
notices  to  quit,  the  service  and  waiver  thereof,  Adams  on  EjectmeH.t, 
1)6  to  140. 

As  to  the  manner  of  serving  the  notice.  This,  in  England,  i.s  a  subject 
of  adjudication,  but  here  it  is  settled  by  law.  1  R.  C.  ch.  128,  §67.  It  is 
proper,  however,  to  remark,  that  service  on  one  or  two  joint-tenants  who 
resided  on  the  premises,  has  been  held  good  as  to  both,  though  the  other 
resided  elsewhere.     7  East,  551. 

Waiver  of  notice.  Where  a  notice  to  quit  has  been  given,  the  lessor 
must  be  c.lutious  how  he  does  any  act  which  may  be  construed  as  an  affir- 
mance of  the  tenancy  and  waiver  of  the  notice.  A  distress  for  rent  accru- 
ing after  the  expiration  of  the  time  at  which  by  the  notice  the  tenant  is  to 
quit,  is  an  acknowledgment  of  the  tenancy.  So  may  receipt  of  rent  amount 
to  a  waiver;  but,  as  this  is  an  equivocal  act,  (see  Jones's  devisees  vs.  Ro- 
berts, .3  H.  &  M.,)  it  shall  be  left  to  the  jury  to  say  whether  it  was  received 
as  rent;  for  whether  it  be  a  waiver  of  the  notice  depends  on  the  intention 
of  the  parties,  which  is  a  matter  of  fact  for  the  jury.  1  H.  Bl.  311.  6  T. 
R.  219.  Cow.  21-3.  There  are  otlier  cases  in  which  the  question  of  waiver 
has  arisen,  to  which  the  student  may  have  occasion  to  refer.  2  East,  237. 
1  T.  R.  53.     2  E^p.  Cases,  505.     See  also  Bui.  N.  P.  96. 

As  to  the  waiver  of  right  to  charge  the  tenant  where  he  abandons 
without  notice,  it  seems  that  if  the  landlord  ren^ts  the  premises  at  any  tim« 
during  the  year,  it  amounts  to  a  waiver  of  demand  against  the  tenant  who 
has  abandoned  ;  for,  as  the  rent  cannot  be  apportioned,  the  effect  is  the 
same,  at  whatever  time  of  the  year  he  may  have  rented  to  another;  and  if 
he  had  rented  at  the  beginning  of  tlie  year,  it  would  have  been  clear.  See 
5  Barn.  &  Cres.  332.     11  C.  L.  R.  246. 

III.  "  An  estate  at  sufferance,  is  where  one  comes  into  possession  of  land 
by  lawful  title,  but  keeps  it  afterwards  without  any  title  at  all.  As,  if  a  man 
takes  a  lease  for  a  year,  and  after  a  year  is  expired  continues  to  l»old  the 
premises  without  any  fresh  leave  from  the  ov/ner  of  the  estate.  Or,  if  a 
mm  maketh  a  lease  at  will  and  dies,  the  estate  at  will  is  thereby  determined  : 
but  if  the  tenant  continueth  possession  he  is  tenant  at  sufferance.*  But,  no 
man  can  be  tenant  at  sufferance  against  the  king,  to  whom  no  laches,  or 
neglect  in  not  entering  and  ousting  the  tenant,  is  ever  imputed  by  law  ;  but 
his  tenant,  so  holding  over,  is  considered  as  an  absolute  intruder.  But,  in 
the  case  of  a  subject,  this  estate  may  be  destroyed  whenever  the  true  owner 
fihall  make  an  actual  entry  on  the  lands  and  oust  the  tenant:  for,  before 
entry,  he  cannot  maintain  an  action  of  trespass  against  the  tenant  by  suf- 
ferance, as  he  might  against  a  stranger  :  and  the  reason  is,  because  the  ten- 
ant being  once  in  by  a  lawful  title,  the  law  (which  presumes  no  wrong  in 
any  man)  will  suppose  him  to  continue  upon  a  title  equally  lawful  ;  unless 
the  owner  of  the  land  by  some  public  and  avowed  act,  such  as  entry  is,  will 
declare  his  continuance  to  be  tortious,  or,  in  common  language,  wrongful. 

"Thus,"  says  Mr.  B.  "  stands  the  law,  with  regard  to  tenants  by  suffer- 
ance, and  landlords  are  obliged  in  these  cases  to  make  formal  entries  upon 
their  lands,  and  recover  possession  by  the  legal  process  of  ejectment." 

*A  morig-ioor  who  is  Riiffered  t"  continue  In  popsp^Fion  by  tho  tnortgnge,  is  a  tennnt  at  pufferiince. 
.*)  B.  &  A.  60).  .So  a  person  who  ha.s  been  let  into  possession  irnrleran  iiyiecmeni  for  a  lease,  and 
from  whnni  the  landlord  has  not  received  rent,  ho  having  no  leg;>h  inleresl,  may,  alter  demand,  he 
pviried  b\-  the  landlord,  :2  Thunt.  148.  though  it  would  be  otherwise  . if  rent  were  received,  which 
would  afford  evidenee  of  a  teiiaitry  from  ye  ir  to  year.  13  East,  19.  ^iek.  if  a  pnrchaser  be  let  into 
pocspfiion  before  coove^ance  of  the  legal  interest,  he  is  a  mere  ietAnt~»t  tnfifer.nnce,  and  may  be 
evicted  of't-r  dcm;»nd  ot  the  pnsrc^slon.    3  Canipb.  8.     13  East, 'JIO.    SJtf.&y.  8.  ^jfc. 
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This  seems  to  couforin  to  a  generally  received  notion,  that  if  a;  ceirane 
for  a  term,  from  year  to  year,  at  will,  or  at  sufferance,  hold  over,  and^do  not 
quit  on  request,  the  landlord  is  put  to  his  action  of  ejectment,  and  oaanot 
take  possession  ;  but  see  7  T.  R.  431.  Price  Rep.  53.  1  Bing.  Rep.  156. 
6  Taunt.  202-7;  from  which  it  appears,  that  if  the  landlord  can  get  posses- 
sion without  committing  a  breach  of  the  peace,  he  may  do  so  ;  and,  indeed, 
if  he  were  to  occasion  a  breach  of  the  peace,  und  be  liable  to  be  indicted, 
for  a  forcible  entry,  still  he  would  have  a  defence  to  any  action  at  the  suit 
of  the  party  wrongfully  holding  over,  because  the  plea  of  liberum  tencmem- 
turn,  or  other  title  in  the  lessor,  would  necessarily  be  pleadable  in  bar. 
Therefore,  a  person  who  wrongfully  holds  over,  cannot  distrain  the  caitly 
of  the  landlord  put  on  the  premises,  7T.  R.  471,  or  sue  him  in  trespass-forr 
his  entry.      1  Bing.  Rep.  158. 

In  England  some  salutary  statutes  have  been  enacted,  imposing  double- 
rent  upon  a  tenant  who  holds  over  against  his  landlord's  will.  There  arc 
no  such  provisions  with  us.  A  remedy  however,  of  a  very  prompt  and  de- 
cisive character,  is  now  afforded  by  our  law,  ( I  R.  C.  ch.  115,  §  3,  &c.)  mo- 
difying and  explaining  and  considerably  extending  the  common  law  remedy 
of  forcible  detainer  :  for  if  any  man  having  a  right  of  entry,  does  enter,  even 
though  peaceably,  but  after  the  expiration  of  his  right  continues  to  hold 
over,  against  the  consent  of  the  party  entitled  to  possession,  such  party, 
whatever  may  be  his  estate,  may  exhibit  his  complaint  before  any  justice  of 
the  peace  of  the  county  or  corporation  where  the  lands  lie,  and  upon  cer- 
tain proceedings  prescribed  by  the  act,  may  obtain  a  summary  judgment  and 
writ  of  habere  facias  possessionem  for  the  recovery  of  the  possession;  and 
observe ;  that  though,  before  entry,  the  landlord  cannot  maintain  trespass, 
yet  after  he  has  recovered  possession  by  entry  or  suit  he  may  maintain  an 
action  of  trespass  for  the  mean  profits:  for  by  the  entry,  the  tenant  by  suf- 
ferance, though  he  came  in  by  right,  is  made  a  wrongdoer  by  relation  to  the 
date  of  the  expiration  of  his  term.     This  act  was  amended  in  1825. 


CHAPTER  VIII. 


OF  ESTATES  UPON  CONDITION. 


"  Besides  the  several  divisions  of  estates,  in  point  of  interest,  which  w« 
have  considered  in  the  preceding  chapters,  there  is  also  another  species  still 
remaining,  which  is  called  an  estate  upon  condition;  being  such  whose  ex- 
istence depends  upon  the  happening  or  not  happening  of  some  uncertain 
event,  whereby  the  estate  may  be  either  originally  created,  or  enlarged,  or 
finally  defeated.  And  these  conditional  estates  I  have  chosen  to  reserve 
till  last,  because  they  are  indeed  more  properly  qualifications  of  other  es- 
tates, than  a  distinct  species  of  themselves  ;  seeing  that  any  quantity  of  in- 
terest, a  fee,  a  freehold,  or  a  term  of  years,  may  depend  upon  these  provi- 
sional restrictions.  Estates,  then,  upon  condition,  thus  understood,  are  of 
two  sorts:  1.  Estates,  upon  condition  implied:  2.  Estates  upon  condi- 
tion expressed :  under  which  last  may  be  included,  3.  Estates  held  in  ra- 
dio, gage,  or  pledge  :  4.  Estates  by  statute  merchant,  or  statute  staple  :  5. 
Estates  held  by  elegit. 

I.  "  Est-ates  upon  condition  implied  in  law,  are  where  a  grant  of  an  es- 
tate has  a  condition  annexed  to  it  inseparably,  from  its  essence  and  consti- 
tution, although  no  condition  be  expressed  in  words.  As  if  a  grant  be 
made  to  a  man  of  an  office,  generally,  without  adding  other  words  ;  the  law 
tacitly  annexes  hereto  a  secret  condition,  that  the  grantee  shall  duly  exe- 
cute hia  office,  on  breach  of  which  condition  it  in  lawful  for  the  jrantor,  or 
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his  heirs,  to  oust  him,  aud  ^'raiil  it  to  another  person.  For  an  office,  either 
pubhc  or  private,  may  be  forfeited  by  mis-user,  or  nun-user,  both  of  whicli 
are  brcaclics  of  this  ini])!iod  comiilion.  1,  By  mis-user,  or  abuse:  as  if  .i 
judge  take?  a  bribe,  or  a  park-keeper  kills  deer  without  authority.  2.  By 
non-tiscr,  or  neglect  ;  vviiich  in  public  oifices,  tliat  concern  the  administra- 
tion of  justice,  or  the  couiiiiouwoaltli,  is  of  itself  a  direct  and  immediate 
cause  of  forfeiture,  but  noji-user  of  a  ])rivatc  olFice  is  no  cause  of  forfeiture, 
unless  some  special  damage  is  proved  to  be  occasioned  thereby.  For  in  the 
one  case  delay  must  necessarily  l)c  occasioned  in  the  affairs  of  the  public, 
wliicli  require  a  constant  attention  :  but  jirivate  offices  not  requiring  so  re- 
gular and  unremitted  aservice,the  temporary  neglect  of  them  is  not  neces- 
sarily productive  of  mischief;  upon  which  account  some  special  loss  must 
bo  proved,  in  order  to  vacate  these.  Franchises  also,  being  regal  privileges 
in  the  hands  of  a  subject,  are  held  to  be  granted  on  the  same  condition  of 
making  a  proper  use  of  them  ;  and  therefore  they  may  be  lost  and  forfeited, 
like  ofhces,  either  by  abuse  or  by  neglect. 

"Upon  the  same  principle  proceed  all  the  forfeitures  which  are  given  by 
law  of  life  estates  and  others,  for  any  acts  done  by  the  tenant  himself,  that 
are  incompatible  with  the  estate  which  he  holds.  As  if  tenants  for  life  or 
years  enfeoff  a  stranger  in  fee-simple  ;  this  is,  by  the  common  law  [though 
not  by  our  law]  a  forfeiture  of  their  several  estates  ;  being  a  breach  of  the 
condition  which  the  law  annexes  thereto,  viz.  that  they  shall  not  attempt  to 
create  a  greater  estate  than  they  themselves  are  entitled  to."  From  the  gen- 
erality of  the  expression  of  the  commentator  in  this  place,  the  student  may 
be  erroneously  led  to  suppose  that  the  "attempt"  creates  the  forfeiture.  It 
is  therefore  worthy  of  remark,  that  the  condition  in  law,  that  the  tenant  of 
a  particular  estate  should  not  alien  in  fee,  or  make  any  greater  estate  than 
he  ought,  applies  only  to  what  are  sometimes  called  tortious  conveyances, 
(Co.  Litt.  :2al  b.  2:33  b,  note  1.  Co.  Litt.  223  b,  note  1,)  which  divest  the 
reversion  or  remainder  ;  such  as  fine  and  recovery,  or  feoffment  with  livery  ; 
for  a  conveyance  by  lease  and  release,  or  by  bargain  and  sale,  is  no  cause 
of  forfeiture  ;  since  nothing  can  pass  by  them  but  that  which  lawfully  may 
pass.  Moreover,  by  statute  in  Virginia  no  man  can  pass  or  bar  a  greater 
estate  than  he  may  lawfully  pass  or  bar,  unless,  indeed,  he  leaves  assetts  of 
equal  value,  in  which  case  the  person  having  title  is  so  far  barred  of  his  right, 
but  no  farther.  1  R.  C.  ch.  t)9,  §  20,  21.  Since  this  act,  it  has  been  im- 
possible to  incur  the  forfeiture,  as  no  conveyance  can  pass  more  than  that 
which  the  grantor  lawfully  may  convey, — for  during  the  life  of  the  alienor, 
it  cannot  be  known  whether  assetts  may  not  descend,  in  which  case  the 
alienation  would  be  rendered  valid  ;  and  after  the  death  of  the  alienor,  the 
particular  estate  being  determined,  there  would  be  nothing  upon  which  the 
forfeiture  could  operate :  but  if  assetts  did  not  descend,  the  caitveyance 
would  be  void  so  far  as  it  attempted  to  convey  more  than  the  party  might 
lawfully  convey. 

-  There  are  however  other  causes  of  forfeiture  for  breach  of  condition  in 
law  ;  as  if  the  tenant  for  life  or  years  joins  the  mise  on  the  mere  right,  or 
claims  a  fee  in  a  court  of  record,  or  commits  waste  ;  for  it  is  an  implied 
condition  of  his  estate  that  he  shall  do  none  of  these  things.  Co.  Litt.  251 
b,  233  b,  note  1.     233  b. 

II.  "  An  estate  on  condition  expressed  in  the  grant  itself  is  where  an  es- 
tate is  granted,  either  in  fee-simple  or  otherwise,  with  an  express  qualifica- 
tion annexed,  whereby  the  estate  granted  shall  either  commence,  be  enlarg- 
ed, or  be  defeated,  upon  performance  or  breach  of  such  qualification  or 
condition.*     1.  These  conditions  are  therefore  either  precedent  or  subse- 

•  Tlic  instances  of  conditions  which  now  most  frequently  arise  in  practice,  nrc  those  contained  in 
leasea  or  agrccnicnts  between  loFs^r  and  lesaep,  and  are  principally  conditions  subsequent,  provided 
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quent.  Precedent  are  such  as  must  happen  or  be  performed  before  the  es- 
tate can  vest  or  be  enlarged  :  subsequent  are  such,  by  the  failure  or  non- 
performance of  which  an  estate  already  vested  may  be  defeated.  Thus,  if 
an  estate  for  life  be  limited  to  A  upon  his  marriage  with  B,  the  marriage  is 
a  precedent  condition,  and  till  that  happens  no  estate  is  vested  in  A.  Or, 
if  a  man  [by  conveyance  since  the  statute  of  uses]  grant  to  his  lessee  for 
years,  that  upon  payment  of  a  hundred  marks  within  the  term  he  shall  have 
the  fee,  this  also  is  a  condition  precedent,  and  the  fee-simple  passoth  not  till 
the  hundred  marks  be  paid.  But  if  a  man  grant  an  estate  in  fee-simple, 
reserving  to  himself  and  his  heirs  a  certain  rent ;  and  that  if  such  rent  be 
not  paid  at  the  times  limited,  it  shall  be  lawful  for  him  and  his  heirs  to  re- 
enter, and  avoid  the  estate  :  in  this  case  the  grantee  and  his  heirs  have  an 
estate  upon  condition  subsequent,  which  is  defeasible  if  the  condition  be 
not  strictly  performed,  [though  equity  indeed  will  generally  relieve  against 
the  forfeiture.]  To  this  class  may  also  be  referred  all  base  fees,  and  fee- 
simples  conditional  at  the  common  law.  Thus  an  estate  to  a  man  and  his 
heirs,  tenants  of  the  manor  of  Dale,  is  an  estate  on  condition  that  he  and  his 
heirs  continue  tenants  of  that  manor.  And  so,  if  a  personal  annuity  be 
granted  at  this  day  to  a  man  and  the  heirs  of  his  body,  as  this  is  no  tene- 
ment within  the  statute  of  Westminster  the  second,  it  remains,  as  at  com- 
mon law,  a  fee-simple  on  condition  that  the  grantee  has  heirs  of  his  body. 
Upon  the  same  principle  depend  all  the  determinable  estates  of  freehold, 
which  we  mentioned  in  the  eighth  chapter:  as  durante  viduitate,  Sfc:  these 
are  estates  upon  condition  that  the  grantees  do  not  marry,  and  the  like. 
And,  on  the  breach  of  any  of  these  subsequent  conditions,  by  the  failure  of 
these  contingencies  ;  by  the  grantee's  not  continuing  tenant  of  the  manor 
of  Dale,  by  not  having  heirs  of  his  body,  or  by  not  continuing  sole  ;  the  es- 
tates which  were  respectively  vested  in  each  grantee  are  wholly  determina- 
ble and"  may  be  avoided  by  entry  of  the  grantor  or  his  heir.  And  herein 
there  is  a  difference  between  freeholds  and  leases  for  years.  A  lease  for 
years  may  by  the  provisions  of  the  lease  be  declared  void,  and  ipso  facto 
determine  by  the  breach  of  the  condition :  but  where  it  is  provided,  that  if 
the  condition  be  broken  the  landlord  may  enter  and  avoid  the  lease,  it  is  not 
determined  or  avoided,  unless  the  landlord  chooses  :  for  if  he  prefers  to  con- 
tinue the  lease,  though  the  condition  be  broken,  he  may  do  so  ;  otherwise, 
the  tenant  by  his  own  act  might  defeat  his  lease,  to  the  advantage  of  himself 
and  the  detriment  of  the  lessor.  But  estates  of  freehold,  determinable  upon 
condition  strictly  so  called,  cannot  be  avoided  without  entry,  even  though 
it  be  expressly  provided  otherwise  by  the  agreement  of  the  parties  :  for  the 
estate  having  been  created  by  livery  of  seisin,  (or  its  equivalent,)  it  cannot 
be  defeated  but  by  entry,  which  is  equally  notorious  with  the  livery.  Co. 
Litt.  379.     Litt.  §  351.     Co.  Litt.  218  a,  and  the  note  3,  fol.  218. 

2.  "  A  distinction  is  however  made  between  a  condition  in  deed  and  a 
limitation,  which  Littleton  denominates  also  a  condition  in  law.  For  when 
an  estate  is  so  expressly  confined  and  limited  by  the  words  of  its  creation, 
that  it  cannot  endure  for  any  longer  time  than  till  the  contingency  happens 
upon  which  the  estate  is  to  fail,  this  is  denominated  a  limitation :  as  when 
land  is  granted  to  a  man  so  long  as  he  is  parson  of  Dale,  orlwhile  he  continues 
unmarried,  or  until  out  of  the  rents  and  profits  he  shall  have  made  £500,)  and 
the  like.  In  such  case  the  estate  determines  as  soon  as  the  contingency  hap- 
pens (when  he  ceases  to  be  parson,  marries  a  wife,  or  has  received  the  £500, 
and  the  next   subsequent  estate,  which   depends  upon  such   determina- 

for  in  the  usual  clauses  of  re-entry  in  case  of  a  breach  of  a  particular,  or  any  convenant  in  the  lease, 
as  non-payment  of  the  rent,  not  repairing,  not  insuring,  not  residing  on  the  premises,  or  in  case  of  as- 
signment, or  parting  with  the  possession,  or  of  bankruptcy,  or  insolvency,  &c.  See  the  cases  upon 
this  subject,  2  Cruise  Dig.  10,  11,  13 ;  4  Cniise,  506  ;  Adams,  Ejrctm.  index,  Covenant ;  2  Saunders, 
by  Patterson  and  Williams,  index,  Forfeiture,  ^  Cintly. 
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nation,  becomes  immediately  vested,  without  any  act  to  be  done  by  him  who 
is  next  in  expectancy.  But  when  an  estate  is,  strictly  speaking,  upon  condi- 
tion in  deed,  (as  if  granted  expressly  upon  condition  to  be  void  upon  the  pay- 
ment of  £40  by  the  grantor,  or  so  that  the  grantee  continues  unmarried,  or 
provided  he  goes  to  York,  &.c.)  the  law  permits  it  to  endure  beyond  the  time 
when  such  contingency  happens,  unless  the  grantor  or  his  heirs  or  assigns 
take  advantage  of  the  broach  of  the  condition,  and  make  either  an  entry  or 
a  claim  in  order  to  avoid  the  estate."  Thus^the  distinction  is  between 
words  which  create  a  condition  that  goes  to  defeat  an  estate,  and  those 
which  serve  for  pure  designation  of  its  duration  by  some  qualificalion  which 
is  called  a  limitation  : — or,  as  Lord  Chief  Baron  Gilbert  has  it,  between  words 
which  make  a  condition  and  such  as  are  only  descriptive  of  the  time  and 
manner  when  and  how  the  remainders  are  to  arise  and  take  place.  2. 
Gwyllims  App.  to  Bac.  484.  The  first  abridges  what,  by  former,  words,  (if 
they  stood  alone,)  was  absolutely  given  :  as  where  1  give  lands  to  a  woman 
for  life,  upon  condition  of  her  remaining  a  widow,  the  words  in  italics 
give  an  absolute  estate  for  life  ; — the  subsequent  words  create  a  condition 
which  if  broken  would  defeat  it.  But  a  linntation  does  not  defeat  what  is 
given,  but  is  the  gift  itself;  and  in  the  very  words  of  its  original  creation, 
limits  and  circumscribes  the  estate,  to  continue  so  long  and  no  longer  than 
the  happening  of  the  thing  upon  which  the  estate  is  to  determine  :  as  if  I 
give  lands  to  a  woman,  so  long  as  she  remains  a  widow  ;  here,  though  there 
is  a  double  limitation  to  her  estate,  viz  :  her  life  and  her  widowhood,  yet 
there  is  nothing  which  can  carry  or  extend  her  estate  or  interest  one  mo- 
ment beyond  her  marriage.  The  estate  must,  therefore,  absolutely  deter- 
mine upon  that  event,  whether  I  choose  to  waive  my  right  of  taking  posses- 
sion or  not;  whereas,  in  the  case  of  the  condition,  the  estate  being  given 
absolutely  for  life  by  the  first  words,  and  being  subject  only  to  be  defeated 
by  a  condition,  which  has  no  eflfect,  as  has  been  already  said,  until  an  entry 
for  a  breach,  I  may  omit  to  enter  altogether,  and  the  estate  of  the  grantee  will 
then  continue  during  life,  (unless  sooner  determined  by  my  entry,)  notwith- 
standing her  marriage.    See  But.  Fearne,  '262. 

This  distinction,  it  must  be  admitted,  is  somewhat  technical;  but  it  is  ne- 
vertheless well  established  and  seems  to  be  a  necessary  inference  from  ac- 
knowledged principles.  As  however  it  is  a  principle  that  none  shall  enter 
for  a  condition  broken  but  the  feoffor,  grantor,  or  their  heirs,  it  follows  that 
if  strict  words  of  condition  be  used,  although  there  be  a  limitation  over  to 
a  third  person  in  case  the  condition  be  broken,  yet  upon  the  breach  the 
grantor  or  his  heirs  must  enter  in  order  to  avoid  the  estate.  Now  if  the 
grantor  or  his  heirs  do  enter  to  defeat  the  estate  of  the  first  taker,  the  livery 
made  up  on  the  creation  of  the  estates  is  defeated,  and  of  course  every  es- 
tate then  created  is  thereby  annulled  and  destroyed  ;  and  thus  the  remainder 
itself  would  be  defeated.  Hence  the  rule  that  a  remainder,  properly  so  call- 
ed, cannot  be  limited  by  a  common  law  conveyance,  to  take  elfect  upon  a 
condition,  which  is  to  defeat  the  particular  estate. 

As  these  limitations  over,  however,  were  expedient  and  useful,  they  were 
by  the  assistance  of  the  revolution  effected  in  the  law  by  the  statute  of  uses, 
forced  into  existence,  (Co.  Litt.  203,  b.  n.  1,)  though  under  the  new  name 
of  conditional  limitations,  an  epithet  introduced  by  Lord  Hale,  I  apprehend, 
in  the  case  of  Fry  vs.  Porter.  Ventris,  200.  It  was  invented  to  express  that 
kind  of  provision  which  is  of  the  nature  of  a  remainder  because  of  the  limi- 
tation over,  and  of  the  nature  of  a  condition  because  it  abridges  the  parti- 
cular estate.  These  limitations,  are  confined,  as  I  conceive,  to  devises  and 
conveyances  to  uses.  Generally,  indeed,  the  courts  will  construe  a  limita- 
tion over  to  a  third  person  to  a  be  limitation  and  not  a  condition,  if  the  terms 
are  not  imperative  ;  and  hence  if  land  be  leased  to  A  for  lifC;  and  upon 
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such  an  event  then  to  B  in  fee,  it  is  construed  to  give  to  B  not  an  estate  in 
possession  token  the  event  happens,  but  a  vested  remainder  after  the  death 
of  A,  which  must  await  the  determination  of  the  particular  estate  before  it 
comes  into  possession.  But  where  the  terms  are  imperative,  as  where  "  A 
leases  to  B  for  life,  remainder  to  C  for  life  ;  provided  if  A  should  have  a  son 
that  should  live  to  the  age  of  five  years  C's  estate  should  cease  and  the  land 
remain  to  the  son  in  tail,  the  remainder  is  void,  (Cro.  Eliz.  360,  cited  But. 
Fearne,)  for  this  is  a  condition  entirely  defeating  C's  estate,  and  not  a  limi- 
tation. 

In  devises  and  conveyances  to  uses,  however,  the  words  are  always  con- 
strued as  a  limitation,  where  there  is  a  remainder  over  ;  and  such  limitations 
are  distinguished,  as  I  have  said,  by  the  epithet  of  conditional  limitations  ; 
thus  "  if  a  man  by  his  will  devises  land  to  his  heir  at  law,  on  condition  that 
he  pays  a  sum  of  money,  and  for  non-payment  devises  it  over,  this  shall  be 
considered  as  a  limitation  ;  otherwise  no  advantage  could  be  taken  of  the 
non-payment,  for  none  but  the  heir  himself  could  have  entered  for  a 
breach  of  condition. 

I  am  aware  of  no  case  in  which  words  imperatively  creating  a  condition 
in  any  conveyance,  except  a  devise  or  conveyance  to  uses,  has  been  con- 
strued to  be  a  limitation  or  conditional  limitation  because  of  the  remainder 
over.  The  case  in  1st  Ventris  202,  relied  on  by  Mr.  Blackstone,  was  the 
case  of  a  devise.  See  the  same  case,  2  Lev.  21, 22.  So  also  was  Wigg  vs. 
Wigg,  1  Atk.  282,  and  Page  vs.  Hay  ward,  2  Salk.  570.  11  Mod.  62.  See 
Cro.  Ja.  57.  2  Hovenden's  Supp.  290.  Note  to  14  Vez.  341.  On  this 
abstruse  doctrine,  which  the  student  cannot  well  understand  until  he  has 
become  familiar  with  contingent  remainders  and  shifting  or  secondary  uses, 
he  may  consult  But.  Fearne,  262.  Doug.  727.  Co.  Litt.  203  b.  n.  1,  2. 
Woodeson  143,  4.     4  Bur.  1929.     2  Black.  Rep.  627.     Co.  Litt.  214. 

"  In  all  these  instances,  of  limitations  or  conditions  subsequent,  it  is  to 
be  observed,  that  so  long  as  the  condition,  either  express  or  implied,  either 
in  deed  or  in  law,  remains  unbroken,  the  grantee  may  have  an  estate  of 
freehold,  provided  the  estate  upon  which  such  condition  is  annexed  be  in 
itself  of  a  freehold  nature  ;  as  if  the  original  grant  express  either  an  es- 
tate of  inheritance,  or  for  life  ;  or  no  estate  at  all,  which  is  constructively 
an  estate  for  life.  For  the  breach  of  these  conditions  being  contingent  and 
uncertain,  this  uncertainty  preserves  the  freehold  ;  because  the  estate  is  capa- 
ble to  last  forever,  or  at  least  for  the  life  of  the  tenant,  supposing  the  con- 
dition to  remain  unbroken.  But  where  the  estate  is  at  the  utmost  a  chattel 
interest,  which  must  determine  at  a  time  certain,  and  may  determine  soon- 
er, (as  a  grant  for  ninety-nine  years,  provided  A,  B,  andC,  or  the  survivor  of 
them,  shall  so  long  live,)  this  still  continues  a  mere  chattel,  and  is  not,  by 
such  its  uncertainty,  ranked  among  estates  of  freehold." 

3.  Any  words  which  clearly  imply  that  the  existence  or  continuance  of 
the  estate  is  to  depend  upon  some  act  or  event  will  suffice  to  render  the  es- 
tate to  which  they  are  annexed  conditional  instead  of  absolute.  Such  are 
the  words  "  upon  condition,"  "  provided  always,"  "  so  that,"  and  perhaps 
some  others  which  Littleton  tells  us  in  themselves  import  a  condition  ;  while 
other  modes  of  expression  may  require  the  addition  of  a  more  explicit  de- 
nunciation of  forfeiture  of  the  estate  for  the  breach.  Such  as  the  words 
"  if  it  shall  happen  that  the  rent  be  behind  then  the  landlord  may  enter."  In 
some  cases,  however,  the  distinctions  appear  to  be  very  nice  and  critical, 
and  in  all  they  depend  much  upon  the  just  and  fair  construction  of  the  par- 
ties' intention.  Thus  a  covenant  to  repair  provided  the  landlord  finds  tim- 
ber, is  on  the  part  of  the  landlord  no  covenant,  for  he  may  prefer  to  waive 
the  repairs;  but  it  is  merely  a  condition  upon  the  performance  of  which  the 
tenant  must  repair.     On  the  other  hand,  a  lease  to  B,  on  condition  that  he 
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shall  repair,  is  not  a  condition  but  a  covonant  ;  for  an  agreement  is  clearly 
imported.     2Selvv.  391.     Sec '2  Mun.  337.     Bac.  condition,  G. 

4.  Conditions  may  be  annexed  to  every  species  of  estate  and  interest  in 
real  property  ;  but  they  must  be  created  or  annexed  at  the  time  of  the  crea- 
tion of  the  estate  itself  by  the  same  deed  or  by  another  sealed,  &.c.  delivered 
at  the  same  time  with  the  j>rinci]>al  deed,  2  Cruise  5,  as  is  the  case  with  de- 
feasances. 

5.  For  the  breach  ofa  condition  in  law,  or  implied  condition,  an  assignee 
might  always  enter;  but  express  conditions,  by  the  common  law,  could  only 
be  reserved  to  the  donor,  fcolTor,  lessor,  and  their  heirs,  and  not  to  a  stranger  ; 
since  it  was  a  maxim  of  that  law  that  nothing  which  lies  in  action,  entry,  or 
re-entry,  could  be  granted  over.     And  this  was  to  discourage  maintenance. 

But  though  this  is  still  the  law  as  to  the  original  limitation,  yet  a  statute 
of  H.  8,  (which  has  been  followed  by  our  own  law  1  R.  C.  ch.  113,  §26,) 
has  provided  that  grantees  of  lands  or  of  reversions  shall  have  the  like  ad- 
vantage of  entry  for  non-payment  of  rent  or  for  other  forfeitures  as  the  les- 
sors themselves  might  have  had.  Of  this  statute  an  assignee  of  part  of  the 
estate  in  reversion  (as  of  the  reversion  for  life)  may  have  advantage  ;  but  if 
there  be  a  grant  of  part  of  the  reversion  (as  of  one  acre  out  of  three)  though 
the  rent  may  be  apportioned  the  condition  is  destroyed.  Co.  Litt.  215,  a. 
And  the  reason  given  is,  that  rent  being  devisable  maybe  apportioned  with- 
out injury  to  the  tenant,  but  the  condition  being  entire  and  against  common 
right  cannot.  Yet  even  a  condition  may  be  apportioned  where  the  rever- 
sion is  severed,  by  act  of  law  or  the  act  of  the  lessee,  of  which  Lord  Coke 
gives  some  examples.     Id. 

G.  We  shall  next  consider  to  whom  a  condition  shall  extend,  or,  in  other 
words,  who  are  bound  by  it,  or  are  entitled  to  perform  it.  And  first  we  may 
observe,  that  all  persons  on  whom  the  estate  in  any  manner  devolves  are 
bound  by  the  condition  annexed  to  it  and  must  perform  it,  though  it  be  at- 
tended with  loss.  Thus  the  heir  of  the  feoffee  or  his  assignee  are  equally 
bound  to  perform  the  condition  for  the  preservation  of  the  estate  where  it 
is  of  a  nature  to  be^performed  by  them.  See  2  Cruise  25.  For  as  they  have 
received  the  estate,  they  must  ex  necessitate  take  it  subject  to  the  restraints, 
terms,  and  modifications  attached  to  it  by  the  original  grant  or  contract  of 
the  parties.  It  is  upon  a  like  principle  that  even  femes  covert  and  infants 
are  bound  by  conditions  though  they  cannot  make  a  valid  contract;  for  they 
are  bound  not  by  virtue  o^  their  agreement,  but  upon  the  obvious  principle 
that  if  I  take  under  a  gift  or  contract  I  must  take  according  to  it,  or  not  at 
all.  I  cannot  garble  it,  taking  what  I  like  and  rejecting  what  does  not  suit 
me.  Thus,  too,  it  is,  that  an  assignee  is  bound  by  a  condition  whether  it 
respect  a  thing  which  is  parcel  of  the  devise  or  not,  5  Co.  16.  Whereas,  a 
covenant  which  does  not  affect  a  thing  parcel  of  the  demise  does  not  bind 
the  assignee,  but  is  considered  as  in  gross  or  collateral. 

Secondly,  as  to  the  persons  entitled  to  perform  the  condition,  it  is  a  gen- 
eral rule  that  every  person  who  has  an  interest  in  the  condition,  or  in  the 
land  to  which  it  relates,  may  perform  it.  I  Cruise,  23.  Thus  the  alienee  or 
the  heir  of  the  feoffee  is  entitled  to  perform  the  condition  in  order  to  save 
their  estate  ;  and  out  of  this  principle  grows  the  doctrine  in  relation  to 
mortgages,  that  whoever  has  an  interest  in  the  estate  has  a  right  to  redeem. 
But  here  a  distinction  is  to  be  observed  between  those  cases  in  which  the 
words  of  the  condition  are  general,  no  time  being  specifiecl  for  the  per- 
formance, and  those  in  which  a  time  is  appointed.  In  the  former  the  heir 
may  perform  the  condition  :  in  the  latter  it  must  be  performed  by  the  party 
himself  to  whom  it  is  reserved,  and  not  by  his  heir.  Thus  if  a  feoffment  be 
upon  condition  that  if  the  feoffor  pay,  &.c.  then  it  shall  be  lawful  for  him  and 
his  heirs  to  enter;  if  the  feoffor  dies  before  payment,  the  heir  cannot  perform 
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the  condition.  Litt,  §  337.  2  Cruise,  24.  It  is  obviously  personal  to  the 
feoffor;  and/noreover.  unless  the  contract  be  interpreted  to  require  payment 
durincr  the  feoffor's  life,  it  would  be  utterly  indefinite  when  the  payment 
should  be  made,  as  no  time  is  specified. 

'•  These  express  conditions,  if  they  be  impossible  at  the  time  of  their  cre- 
ation, or  afterwards  become  impossible  by  the  act  of  God,  or  the  act  of  ihe 
feoffor  himself,  or  if  they  be  contrary  to  law,  or  repugnant  to  the  nature  of 
the  estate,  are  void.  In  any  of  which  cases,  if  they  be  conditions  subsequent , 
that  is  to  be  performed  after  the  estate  is  vested,  the  estate  shall  become  ab- 
solute in  the  tenant.  As,  if  a  feoffment  be  made  to  a  man  in  fee  simple, 
on  condition  that  unless  he  goes  to  Rome  in  twenty-four  hours;  or  unless 
he  marries  with  Jane  S.  by  such  a  day  (within  which  time  the  woman  dies, 
or  the  feoflfor  marries  her  himself;)  or  unless  he  kills  another  ;  or  in  case  he 
aliens  in  fee  ;  that  then  and  in  any  of  such  cases  the  estate  shall  be  vaca- 
ted and  determine:  here  the  condition  is  void,  and  the  estate  made  absolute 
in  the  feoffee.  For  he  hath  by  the  grant  the  estate  vested  in  him,  which 
shall  not  be  defeated  afterwards  by  a  condition  either  impossible,  illegal,  or 
repugnant.  But  if  .the  condition  be  precedent,  or  to  be  performed  before 
the  estate  vests,  as  a  grant  to  a  man  that,  if  he  kills  another  or  goes  to 
Rome  in  a  day,  he  shall  have  an  estate  in  fee  ;  here,  the  void  condition  be- 
ing precedent,  the  estate  which  depends  thereon  is  also  void,  and  the  gran- 
lee  shall  take  nothing  by  the  grant:  for  he  hath  no  estate  until  the  condi- 
tion be  performed." 

However  technical  these  principles  may  seem,  they  will  all  be  found  upon 
close  examination  to  have  their  foundations  laid  in  sound  reason  and  good 
sense.  Of  this  an  illustration  may  be  afforded  by  the  doctrines  relative  to 
conditions  binding  a  party  to  do  what  is  contrary  to  law.  The  object  of  the 
principle  is  to  remove  all  temptation  to  the  illegal  act.  Thus  in  the  case  of 
a  condition  precedent,  if  I  grant  to  a  man  that  if  he  commits  a  murder  he 
shall  have  a  fee,  the  estate  granted  as  well  as  the  condition  is  void  ;  and 
though  the  grantee  should  perform  the  condition  by  committing  the  murder 
he  could  not  demand  the  estate.  Thus,  then,  the  temptation  to  the  sin  is 
removed,  because  he  cannot  recover  the  wages  of  his  iniquity  even  if  he 
does  the  deed.  On  the  other  hand,  in  case  of  a  condition  subsequent,  if  I 
give  to  A  an  estate  in  fee  on  condition  that  unless  he  kills  B  the  gift  shall 
be  void;  here  the  estate  being  deemed  absolute,  and  the  condition  only  be- 
ing void,  the  temptation  to  commit  the  crime  is  removed,  by  assuring  the 
estate  to  the  grantee  whether  he  perform  the  condition  or  not ;  and  at  the 
same  time  the  grantor  loses  what  he  had  given  with  vicious  intention,  and 
fails  in  the  attainment  of  his  illegal  purpose. 

All  the  instances  oi conditions  against  law  are  reducible,  it  is  said,  to  these 
heads  :  1.  To  do  something  that  is  either  malum  in  se,  or  malum  prohibitum. 
2.  To  omit  some  duty.  3.  To  encourage  such  crimes  or  omissions.  4.  To 
restrain  a  party  from  doing  what  according  to  the  policy  of  the  law,  he 
should  be  left  free  to  do ;  such  are  conditions  in  restraint  of  marriage  or  of 
the  liberty  of  carrying  on  a  trade. 

Conditions  of  this  kind  the  law  will  always  and  without  regard  to  circum- 
stances defeat,  being  concerned  to  remove  all  temptations  or  inducements 
to  crime.  2  Cruise,  6.  And  even  equity  will  lend  its  aid  to  the  mainten- 
ance of  the  laws  by  avoiding  the  illegal  contract ;  affording  its  relief,  indeed, 
not  in  tenderness  to  the  particeps  criminis  who  asks  it,  but  to  the  public 
through  him.     See  1  Ran.  76. 

Of  the  several  kinds  of  conditions  against  law  above  mentioned,  that 
which  respects  restraints  upon  the  freedom  of  marriage  has  been  most  fruit- 
ful of  discussion.  Conditions  in  restraint  of  marriage  are  considered  as 
odious,  and  are  in  construction  held  to  the  utmost  rigor  andstrictness. 
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Moreover,  if  the  restraint  Ijc  total,  amounting  to  an  entire  prohibition,  it 
seems  airrecd  on  all  hanclo  that  it  is  void  except  in  the  case  of  a  widow, 
who  may  be  restrained  by  condition  annexed  to  a  devise  in  her  husband's 
will  from  marriage  generally  on  p;iin  of  forfeiting  his  bounty.  2  Strange, 
1128. 

But  though  conditions  in  restraint  of  marriage  are  regarded  as  odious,  and 
are  generally  considered  void,  yet  we  must  remember  if  the  condition  be 
precedent  the  estate  never  can  vest  if  it  be  broken.  Sec  4  Bur.  2052. 
Moreover,  it  is  held  that  the  same  principles  of  policy  which  annul  condi- 
tions that  tend  to  a  general  restraint  ol"  marriage,  will  favor  and  support 
them  when  they  merely  prescribe  such  provident  regulations  and  sanctions 
as  may  protect  the  party  liom  the  consequences  of  a  rash  or  precipitate 
match.  If,  therefore,  marriage  be  not  altogether  prohibited,  but  only  in 
part  restrained, 5(as  in  respect  of  time,  place,  or  person,)  then  the  condition 
is  good.  Thus  a  condition  prescribing  due  ceremonies  and  place  of  mar- 
riage is  good  if  it  only  limits  the  time  to  the  age  of  twenty-one  or  any  other 
reasonable  age,  and  be  not  used  evasively  to  restrain  marriage  generally.  2 
Cruise,  21.  In  like  manner  the  validity  of  conditions  in  restraint  of  marriage 
without  the  consent  of  trustees,  guardians,  or  other  j)erson  pointed  out,  have 
been  firmly  established  ;  though  even  these  are  construed  strictly  in  favor  of 
those  on  whom  the  restraint  is  laid.     2  Cruise,  16,  19. 

Conditions  repugnant  to  the  nature  of  the  estate  granted  are  void  ;  such 
as  a  condition  restraining  a  tenant  in  fee  from  aliening  or  taking  the  profits  ; 
or  a  tenant  in  tail  from  suffering  a  recovery  or  levying  a  fine,  or  providing 
that  a  wife  shall  not  have  dower  or  a  husband  his  tenancy  by  curtesy  in  an 
estate  of  inheritance.  Co.  Litt.  223.  3  Vez.  324.  For  these  are  insepa- 
rable by  law  from  the  estate  itself,  and  the  whole  system  of  jurisprudence 
would  be  in  a  state  of  perpetual  change  if  it  yielded  to  such  conventional 
stipulations.  And  though  atone  time  a  distinction  was  made  between  such 
conditions  when  annexed  to  the  estate,  and  those  which  are  merely  provi- 
ded by  bond,  yet  the  doctrine  at  this  day  seems  very  questionable,  the  courts 
of  equity  having  in  such  cases  interfered.  Thus  a  bond  with  condition  that 
a  tenant  in  fee  shall  not  alien,  or  that  a  tenant  in  tail  shall  not  suffer  a  reco- 
very, has  been  relieved  against  as  an  idle  bond,  and  as  tending  to  abridge 
the  legal  privileges  which  the  policy  of  the  law  allows  to  the  tenants  of 
such  inheritances.  Moor.  810.  1  Bac.  Con.  L.  2  Vern.  251.  1  Eq. 
Ca.  87.  1  Mad.  1,  87.  2  Cruise,  8.  Doubtless  such  would  be  the  decision 
at  this  day. 

We  must  observe,  however,  that  though  a  lessee  for  years  may  assign 
over  his  term  unless  restrained  by  the  terms  of  his  lease,  yet  this  is  not 
considered  a  privilege  which  may  not  legally  be  restrained.  For  if  a  lease 
contain  a  proviso  that  the  lessee  shall  not  assign  or  underlease,  the  proviso 
is  good,  and  if  he  does  either  he  will  forfeit  his  estate.  And  this  is  alto- 
gether reasonable.  For  a  lease  may  be  made  from  personal  confidence  ; 
and  it  would  be  hard  indeed  if  the  landlord  could  not  be  permitted  to  res- 
train his  tenant  from  passing  over  his  property  to  a  worthless  and  insolvent 
man.  See  2  T.  R.  133.  Moreover,  a  lease  being  a  mere  contract  for  the 
enjoyment  of  the  land  for  a  limited  time,  there  seems  nothing  inconsistent 
with  or  repugnant  to  that  enjoyment  on  the  part  of  the  tenant,  in  restrain- 
ing him  from  passing  over  his  estate  to  another.  Hence  a  condition  that 
a  lessee'shall  not  alien  or  assign  is  good.  So,  too,  that  he  shall  not  under- 
let. But  even  these  conditions  are  not  favoured  but  are  construed  strictly ; 
thus  a  provision  against  assigning  will  not  prevent  underletting,  nor  will  a 
condition  against  underletting  restrain  an  assignment.  For  the  first  of  these 
terms  implies  a  transfer  of  the  lessee's  whole  estate  in  the  land  ;  the  latter 
implies  a   retaining  by  himself  of  some  portion    of   the    estate,  however 
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small.  Thus  if  A  has  a  lease  for  one  hundred  years,  and  he  transfers  the 
whole  term  without  reservincr  a  rent  to  himself,  it  is  an  assignment  ;  see 
1  Str.  405  ;  but  if  he  leases  it  to  another  for  ninety-nine  years,  or  even 
for  the  one  hundred  years,  reserving  rent  to  himself,  it  is  an  underletting. 
Where  both  acts  are  intended  to  be  guarded  against,  both  terms  should  be 
used. 

In  the  same  spirit  of  strict  construction  such  conditions  arc  permitted  to 
affect  only  the  original  lessee,  and  do  not  extend  to  his  assignee  when  an 
assignment  has  once  been  made  with  the  lessor's  assent.  2  Cruise,  8.  And 
on  a  like  principle  the  levy  of  an  execution  on  the  lease  and  the  sale  there- 
of by  the  sheriff,  is  not  a  breach  of  a  condition  not  to  assign,  8.  T.  R.  57, 
unless  there  be  collusion  ;  8  T.  R.  300 ;  for  the  execution  is  the  act  of  the 
law  ;  though  doubtless  a  lease  might  be  so  worded  as  to  become  void  by  any 
such  matter.     See  2  T.  R.  133,  425.     2  Cruise,  1 1. 

With  respect  to  conditions  which  are  impossible  at  the  time  of  their  cre- 
ation, and  therefore  void,  we  must  remark  that  no  condition  is  considered 
impossible  merely  because  of  its  high  degree  of  improbability,  or  the  great 
ditliculty  of  fulfilling  it.  Thus  the  condition  of  going  from  London  to 
Rome  in  three  hours  is  a  natural  impossibility,  and  therefore  void.  But  a 
condition  to  keep  a  house  in  repair  and  so  leave  it  at  the  end  of  the  term, 
is  not  void  because  of  a  supposed  impossibility  arising  from  the  rottenness 
of  the  timbers  ;  for  others  may  be  procured.  So  if  a  woman  make  a  feoff- 
ment to  a  man  already  married,  with  condition  that  he  marry  her  (without 
specifying  time)  this  is  good,  for  he  has  time  during  life  to  perform  the  con- 
dition, and  if  his  wife  dies  before  him,  he  may  fulfil  it.  Of  a  like  character 
is  a  condition  that  a  husband  shall  procure  his  wife  to  join  in  a  conveyance 
of  her  land.  See  Sug.  151.  1  Mad.  310.  2  Vez.  57.  5Vez.848.  Here 
the  husband  cannot  legally  compel  his  wife  to  do  the  act ;  and  if  she  reso- 
lutely refuses,  it  cannot  be  effected.  Yet  this  is  not  regarded  as  an  impos- 
sible condition,  however  difficult  it  may  be  to  fulfil  it;  and  though  it  may  very 
fairly  be  doubted  whether  at  this  day  process  to  enforce  such  a  contract 
would  be  granted,  yet  it  is  clear  the  husband  would  be  liable  for  damages  if 
he  failed.  And  all  this  is  very  reasonable.  For  if  I  give  A  B  my  land  on 
condition  that  his  wife  conveys  her's  to  me  ;  if  he  cannot  prevail  on  her  to 
do  it,  I  ought  to  have  my  land  again ;  which  is  precisely  the  effect  of  giving 
validity  to  the  condition. 

8.  How  is  the  condition  to  be  performed  ?  Here  there  is  a  diversity  be- 
tween a  condition  that  is  to  create  an  estate  and  one  that  is  to  destroy  it. 
The  first  is  to  be  performed  as  near  as  may  be,  and  according  to  the  true  in- 
tent and  meaning  of  the  parties,  although  thefletter  and  words  of  the  con- 
dition cannot  be  performed.  It  is  otherwise  with  the  last,  for  that  is  to  be 
taken  strictly  unless  in  some  special  cases.  For  where  a  literal  performance 
becomes  impossible  by  a  future  event,  it  must  then  be  performed  as  near  the 
intent  as  possible.  Thus  if  tlie  condition  be  to  convey  to  A  and  his  wife  in 
tail,  remainder  to  A's  right  heirs,  and  A  dies  before  his  wife  and  before  the 
conveyance,  then  it  should  be  made  to  the  wife  for  life  without  impeach- 
ment of  waste,  remainder  to  the  heirs  of  the  body  of  her  husband  on  her 
begotten,  remainder  to  his  right  heirs. 

Where  the  condition  is  precedent  and[copulative,  that  is,  consisting  of 
several  branches  or  terms,  the  whole  must  be  performed  before  the  estate 
can  arise.  For  it  would  do  violence  to  my  contract,  if  a  gift  made  upon  the 
happening  of  two  events  or  the  performance  of  two  things  should  be  con- 
strued to  become  absolute  upon  the  happening  or  performance  of  one  of 
them  only. 

9.  At  what  time  is  the  condition  to  be  performed  ?  If  a  particular  time 
be  appointed,  the  performance  must  be  at  or  before  that  time.     If  none  be 
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appointed,  then  in  some  cases  tlie  party  must  perform  it  in  reasonable  and 
convenient  time  and  in  others  he  may  perform  it  at  any  time,  during  life.  In- 
stances of  these  principles  are  numerous  in  the  books.  See  Bac.  Con.  P. 
The  following  will  suffice  here.  If  I  convey  my  land  to  A  upon  condition 
that  he  shall  pay  me  i£l()0  or  I  may  re-enter,  the  money  must  be  paid  in 
convenient  time,  and  A  shall  not  have  his  whole  life  to  pay  it  in,  for  then  he 
would  hold  both  land  and  money.  But  if  the  condition  be  that  if  I  pay  him 
iSlOO  I  may  re-enter,  I  have  time  during  our  joint  lives  to  perform  it.  But 
if  either  dies  before  peribrmance  the  conveyance  is  absolute,  since  I  can  no 
longer  strictly  fulfil  the  condition,  the  terms  of  which  required  the  act  to  be 
done  by  me  to  him.  Had  it  required  me  to  pay  to  him  or  his  heirs,  then  his 
death  before  peribrmance  would  have  been  unimportant,  and  I  should  have 
time  during  life  to  perform. 

But  here  another  distinction  must  be  noticed  in  cases  where  no  time  be- 
ing specihed,  the  party  has  time  during  life  to  perform.  For  in  some  of 
these  cases  this  right  is  absolute  in  the  party  who  is  to  do  the  act.  He  may 
postpone  it  as  long  as  he  pleases,  and  cannot  be  hastened  by  request.  But 
in  other  cases  the  right  is  not  absolute.  For  he  maybe  hastened  by  request 
and  then  he  is  required  to  perform  in  convenient  time.  Co.  Litt.  208,  a.  b. 
It  is  not  easy  to  draw  any  clear  and  distinct  line  between  these  classes  of 
cases.  We  are  told,  indeed,  that  when  by  the  condition  the  one  party  is  to 
"  do  a  sole  act  or  labor,  in  which  the  other  has  no  concern  or  interest"  he 
cannot  be  hastened  by  request.  G  Co.  31,  a.  b.  Co.  Litt.  20S  b.  But  we 
are  not  informed  whether  this  would  be  the  law  of  any  case  whatever  in 
which  the  party  imposing  the  condition  had  an  interest  or  concern.  I 
should  presume  not. 

What  shall  be  deemed  "  convenient  time"  in  these  cases,  where  (either 
from  the  original  character  of  the  transaction  or  upon  being  hastened  by 
request)  the  feoffee  must  do  the  act  in  convenient  time,  seems  also  to  be  left 
very  undefined  by  the  law.  In  some  books  "  convenient  time"  is  said  to 
be  as  much  as  shall  be  adjudged  reasonable  without  prejudice  to  the  doer 
of  it  :  2  Lill.  Abr.  700.  Jac.  Diet.  Time  :  and  so  in  1  Co.  25,  the  party 
having  failed  to  make  a  deed  for  eight  years,  the  condition  was  adjudged  to 
be  broken.  Yet  this  indefiniteness  seems  utterly  inconsistent  with  the  usu- 
al precision  of  legal  principles.  Lord  Coke,  in  his  commentary  on  Little- 
ton, (208  a.)  appears  to  use  the  expressions  "  convenient  time"  and  "  pre- 
sently" as  convertible  terms,  and  the  word  "presently"  in  legal  accepta- 
tion is  well  established  to  mean  "the  time  present"  or  immediately.  8  Co. 
119.  b.  120,  a.  Bac.  Con.  p.  3.  I  incline,  therefore,  to  suppose  that  he 
who  is  bound  to  do  an  act  in  "  convenient  time,"  must  proceed  to  its  per- 
formance presently,  and  must  go  on  to  accomplish  it  as  soon  as  in  the  na- 
ture of  the  act  it  is  susceptible  of  accomplishment.  By  the  French  law  it 
would  seem  that  in  these  indefinite  contracts  one  party  may  "  assign  the 
other  to  appear  that  the  time  may  be  prescribed  within  which  he  shall  per- 
form the  condition  ;"  1  Pothier,  106  ;  but  the  English  law  knows  of  no  such 
judicial  proceeding. 

If  a  condition  is  negative  and  no  time  specified,  it  is  not  deemed  to  be 
accomplished  until  it  is  ascertained  by  adequate  evidence  that  the  thing  will 
not  take  place.  Thus  if  an  insurer  engages  to  pay  me  iElOOO  provided  my 
ship  does  not  arrive  in  safety  from  London,  but  no  time  is  fixed,  I  cannot 
demand  the  insurance  until  there  is  certain  intelligence  of  her  loss  or  a 
want  of  intelligence  for  such  a  length  of  timeas  to  warrant  the  conclusion 
that  she  is  lost.     1  Pothier.  106. 

10.  At  what  place  must  the  condition  be  performed  ?  !If  a  place  be  ap- 
pointed, the  contract  in  this  as  in  other  respects  must  govern,  and  the  party 
who  is  to  perform  must  come  to  that  place,  for  the  other  is  not  bound. 
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though  he  may  if  he  pleases  accept  perforauince  elsewhere.  But  here  ob- 
serve, that  if  time  as  well  as  place  be  appointed,  it  is  the  duty  of  both  to  act 
accordinofly  ;  but  if  a  place  is  appointed  and  no  time  be  fixed,  he  who  is  to  per- 
form must  give  notice  to  the  other  when  he  will  be  ready  ;  for  there  is  no  obli- 
gation on  the  latter  to  continue  always  on  the  spot  awaiting  a  performance. 
If  no  place  be  appointed  for  performance,  and  the  condition  be  to  pay 
money,  the  debtor  must  seek  the  creditor  if  he  is  to  be  found  in  the  coun- 
try. But  he  is  not  bound  to  seek  him  out  of  the  country,  and  in  such  case, 
if  he  fails  to  pay,  the  condition  still  is  saved.  If  the  condition  be  to  deli- 
ver a  quantity  of  any  article,  by  a  certain  day,  the  feoffor  must  go  before  the 
day  and  learn  where  the  feoffee  will  appoint  to  receive  it,  and  there  it  must 
be  delivered. 

11.  It  is  a  rule  of  law,  that  a  condition  must  defeat  the  ivhole  estate  to 
which  it  is  annexed,  and  not  determine  it  in  part  only  and  leave  it  good  for 
the  residue.  Thus  a  condition  upon  a  feoffment,  that,  upon  such  an  event, 
the  feoffer  may  enter  and  hold  the  estate  for  ten  years,  is  bad.  Yet  a  con- 
dition need  not  defeat  the  estate  in  the  whole  land  ;  for  a  condition  upon 
a  feoffment  of  three  acres,  that  the  estate,  upon  the  happening  of  such  an 
event,  shall  be  void  as  to  one  acre,  is  good. 

12.  When  a  condition  is  performed,  the  estate  becomes  absolute  and  un- 
conditional in  those  cases  where  the  failure  to  perform  would  have  defeated 
the  estate.  As  if  I  convey  to  A  B  and  his  heirs  upon  condition  of  re-entry 
if  he  fails  to  pay  me  JEIOO  in  sixty  days  ;  if  he  pays  the  money  within  the 
time  his  estate  becomes  absolute. 

13.  On  the  other  hand,  where  a  person  enters  for  a  condition  broken, 
the  estate  becomes  void  ab  initio ;  the  person  who  enters  is  again  seized 
of  his  original  estate  as  if  he  had  never  conveyed  it  away.  Co.  Litt.  202,  a. 
By  consequence,  it  defeats  all  rights  and  incidents  annexed  to  the  estate, 
and  all  charges  and  incumbrances  of  the  feoffee  ;  for  upon  the  feoffee's  en- 
try he  becomes  seized  of  an  estate  paramount  to  that  which  was  subject  to 
those  charges. 

14.  There  are  several  circumstances  that  loill  excuse  the  performance  of  a 
condition.  As  where  the  condition  was  possible  at  the  time  of  its  creation, 
and  the  performance  becomes  impossible  by  the  act  of  God,  it  is  excused, 
and,  in  the  case  of  a  condition  subsequent,  the  estate  is  absolute.  Thus,  if 
land  be  devised  to  A  on  condition  to  be  void  if  in  one  year  he  does  not 
marry  B,  and  she  dies  before  the  year  expires,  his  estate  is  absolute  and 
freed  from  the  condition.  But  in  the  case  of  a  condition  precedent,  if  it 
becomes  impossible,  the  estate  never  can  vest  at  all.  In  like  manner, 
where  a  condition  (whether  precedent  or  subsequent)  becomes  impossible 
by  the  act  of  the  party  creating  it,  the  estate  becomes  absolute. 

Where  a  condition  consists  of  two  parts  conjunctively,  one  possible  and 
the  other  impossible  at  the  time  of  creation,  that  which  is  possible  must  be 
performed,  and  will  sutlice.  But  where  it  consists  of  two  parts  disjunctive- 
ly, and  the  party  has  an  election  which  of  them  to  perform,  and  both  are 
possible  when  created,  but  one  becomes  impossible  afterwards  by  the  act 
of  God,  this  was  said  in  Laughter's  case,  5  Co.  2i,  to  excuse  the  perform- 
ance of  both,  for  otherwise  the  election  would  be  taken  away  by  the  act  of 
God.  But  in  another  case,  1  Ld.  Ray.  279,  it  is  said  that  the  rule  in  Laugh- 
ter's case  ought  not  to  be  taken  so  largely,  but  that  it  inust  depend  upon  the 
nature  of  the  case  : — and  with  great  reason.  For  if  I  give  a  man  .£100  and 
take  his  obligation  to  make  me  by  such  a  day  a  lease  for  my  liie  or  repay  the 
iSlOO,  and  I  die  before  the  day,  my  executors  shall  have  the  iglOO.  ISalk. 
170.  In  this  case,  it  is  Obvious,  that,  notwithstanding  the  form  of  the  con- 
tract, the  essence  of  it  is  the  making  of  a  lease  for  life  by  a  certain  day,  and 
if  such  lease  be  not  made,  that  then  I  shall  have  my  purchase  money  back 
13* 
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again.  The  contract  is  of  an  executory  and  not  of  an  executed  character. 
Now,  if  the  lease  cannot  be  made  by  reason  of  my  death,  which  is  the  act 
of  God,  I  never  have  the  benefit  of  the  contract  at  all,  and  therefore  my 
executors  ought  to  receive  back  the  money  I  had  paid;  and  this  is  precise- 
ly the  effect  of  requiring  the  performance  of  the  aUernative.  Suppose, 
however,  a  widow  sells  me  her  dower  fori^lOO,  and  puts  me  in  possession, 
and  gives  me  her  bond  with  condition  to  make  me  a  deed  by  a  certain  day 
or  repay  me  the  £100;  in  this  case  the  iElOO  ought  not  to  be  recovered 
back,  though  she  should  die  before  the  day ;  for  the  contract  was  executed 
and  complete  though  the  deed  was  not.  I  enjoyed  my  purchase  by  receiv- 
ing possession,  which  was  the  essential  part  of  the  contract,  and  the  death 
of  the  doweress  was  a  contingency  in  my  contemplation  at  the  time  of  the 
bargain.  It  was  a  risk  which  I  incurred  in  common  with  every  person  who 
purchases  an  estate  for  life.  In  this  case,  therefore,  the  doctrine  in  Laugh- 
ter's case  strictly  prevails. 

A  condition  may  be  also  excused  by  the  default  of  the  jierson  to  whom  it 
is  to  be  performed,  to  wit:  by  tender  and  refusal.  It  is  also  excused,  1. 
By  his  absence  in  those  cases  where  his  presence  is  necessary.  2.  By  his 
obstructing  or  preventing  the  performance.  Doug.  684.  1  Chitty,  318. 
Clarke  us.  Franklin,  which  will  appear  in  4  Leigh.  3.  By  his  neglecting 
to  do  the  first  act  where  that  is  incumbent  on  him. 

15.  It  remains,  on  this  part  of  the  subject,  to  observe,  that  notwithstand- 
ing the  strict  doctrines  of  the  common  law,  in  regard  to  conditions,  enforce 
a  forfeiture  of  the  estate  or  the  payment  of  a  penalty  for  the  breach,  yet 
courts  of  equity  in  many  cases  interfere  to  mitigate  its  rigor  in  this  respect ; 
upon  the  principle  that  equity  ought  to  relieve  against  all  forfeitures  and 
penalties  where  compensation  can  be  made.  And  this  is  now  regarded  as  the 
proper  test  of  the  propriety  of  granting  relief  against  the  forfeiture  of  an  es- 
tate for  a  condition  broken.  A  distinction  has  been  drawn  herein  between 
conditions  precedent  and  subsequent,  on  the  ground  (as  to  conditions  pre- 
cedent) that  the  estate  never  vested  at  all  till  the  condition  was  performed, 
and  that  equity  will  not  vest  an  estate  where,  by  reason  of  a  condition  pre- 
cedent, it  will  not  vest  at  law.  That  distinction  is  said  by  one  author  no 
longer  to  prevail,  though  in  another  (2  Cruise  28,  citing  1  Vez.  222)  it  is 
laid  down  as  still  being  the  law  of  the  court.  1  Mad.  35.  The  latter  I 
take  to  be  the  better  opinion.  (See  2  Vern.  333.)  The  case  in  1  Vern. 
222  was  not  a  decision  upon  the  point,  though  the  opinion  that  relief  might 
be  given  was  intimated;  but  the  case  stood  over  for  argument,  and  there  is 
no  report  of  the  result. 

With  this  principle  of  relief  against  penalties  and  forfeitures,  which  is 
among  the  principal  foundations  of  equitable  jurisdiction,  the  law  of  mort- 
gages is  intimately  connected.  That  law  we  shall  now  proceed  to  consi- 
der.* 

III.  "  Estates  held  in  vadio,  in  gage,  or  pledge  ;  which  are  of  two  kinds  : 
vivum  vadium,  or  living  pledge  ;  and  mortuum  radium,  dead  pledge,  or  mort- 
gage- _  .  VN>.MVV  ^ 

"  Vivum  vadium,  or  living  pledge,  is  when  a  man  borrows  a  sum  (sup- 
pose £200)  of  another,  and  grants  him  an  estate,  as  of  £20  per  annum,  to 
hold  till  the  rents  and  profits  shall  repay  the  sum  so  borrowed.  This  is  an 
estate  conditioned  to  be  void,  as  soon  as  such  sum  is  raised.  And  in  this 
case,  the  land  or  pledge  is  said  to  be  living  ;  it  subsists,  and  survives  the 
debt ;  and  immediately  on  the  discharge  of  that,  results  back  to  the  borrow- 
er. But  mortuum  vadium,  a  dead  pledge,  or  mortgage,  (which  is  much 
more  common  than  the  other,)  is  where  a  man  borrows  of  another  a  speci- 
fic sum,  (e.g-.  £200,)  and  grants  him  an  estate  in  fee,  on  condition  that  if 
*  On  tlie  subject  of  conditions,  see  2  Cruise  under  that  title. 
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he,  the  mortgagor,  shall  repay  the  mortgagee  the  said  sum  of  £200  on  a 
certain  day  mentioned  in  the  deed,  that  then  the  mortgagor  may  re-enter 
on  the  estate  so  granted  in  pledge  ;  or  that  then  the  mortgagee  shall  recon- 
vey  the  estate  to  the  mortgagor :  in  this  case,  the  land  which  is  so  put  in 
pledge,  is  by  law,  in  case  of  non-payment  at  the  time  limited,  forever  dead 
and  gone  from  the  mortgagor ;  and  the  mortgagee's  estate  in  the  lands  is 
then  no  longer  conditional,  but  absolute.  But  so  long  as  it  continues  con- 
ditional, that  is,  between  the  time  of  lending  the  money  and  the  time  allot- 
ted for  payment,  the  mortgagee  is  called  tenant  in  mortgage.  But  as  it  was 
formerly  a  doubt,  whether,  by  taking  such  estate  in  fee,  it  did  not  become 
liable  to  the  wife's  dower,  and  other  incumbrances,  of  the  mortgagee, 
(though  that  doubt  has  been  long  ago  overruled  by  courts  of  equity,)  it 
therefore  becrime  usual  to  grant  only  a  long  term  of  years  by  way  of  mort- 
gage, with  condition  to  be  void  on  repayment  of  the  mortgage  money ; 
M'hich  course  has  been  since  [in  England]  pretty  generally  continued, 
principally  because  on  the  death  of  the  mortgagee  such  term  becomes 
vested  in  his  personal  representatives,  who  arc  alone  entitled  in  equity  to 
receive  the  money  lent,  of  whatever  nature  the  mortgage  may  happen  to 
be ;  but  in  Virginia  mortgages  in  fee  are  supposed  to  be  nearly  universal. 

"As  soon  as  the  estate  is  created,  the  mortgagee  may  immediately  enter 
on  the  lands  ;  but  is  liable  to  be  dispossessed,  upon  performance  of  the 
condition  by  payment  of  the  mortgage-money  at  the  day  limited.  And, 
therefore,  the  usual  way  is  to  agree  that  the  mortgagor  shall  hold  the  land 
till  the  day  assigned  for  payment ;  when,  in  case  of  failure,  whereby  the  es- 
tate becomes  absolute,  the  mortgagee  may  enter  upon  it  and  take  posses- 
sion, without  any  possibility  at  law  of  being  afterwards  evicted  by  the  mort- 
gagor, to  whom  the  land  is  now  forever  dead.  But  here  again  the  courts 
of  equity  interpose;  and  though  a  mortgage  be  thus  forfeited,  and  the  es- 
tate absolutely  vested  in  the  mortgagee  at  the  common  law,  yet  they  will 
consider  the  real  value  of  the  tenements  compared  w'ith  the  sum  borrowed  : 
and  if  the  estate  be  of  greater  value  than  the  sum  lent  thereon,  they  will 
allow  the  mortgagor,  at  any  reasonable  time,  to  recall  or  redeem  his  estate, 
paying  to  the  mortgagee  his  principal,  interest,  and  expenses  ;  for  other- 
wise, in  strictness  ot  law,  an  estate  worth  £1000  might  be  forfeited  for  non- 
payment of  £100  or  a  less  sum.  This  reasonable  advantage  allowed  to 
mortgagors,  is  called  the  equity  of  redemption :  and  this  enables  a  mortga- 
gor to  call  on  the  mortgagee,  who  has  possession  of  his  estate,  to  deliver  it 
back  and  account  for  the  rents  and  profits  received,  on  payment  of  his 
whole  debt  and  interest ;  thereby  turning  the  mortuum  into  a  kind  of  vivum 
vadium.  But,  on  the  other  hand,  the  mortgagee  may  either  compel  the  sale 
of  the  estate,  in  order  to  get  the  whole  of  his  money  immediately,  or  else 
call  upon  the  mortgagor  to  redeem  his  estate  presently,  or  in  default  there- 
of to  be  forever  foreclosed  from  redeeming  the  same  :  that  is,  to  lose  his 
equity  of  redemption  without  possibility  of  recall.  And  also,  in  some  ca- 
ses of  fraudulent  mortgages,  the  fraudulent  mortgagor  forfeits  all  equity  of 
redemption  whatsoever.  It  is  not,  however,  usual  for  mortgagees  to  take 
possession  of  the  mortgaged  estate,  unless  where  the  security  is  precarious 
or  small,  or  where  the  mortgagor  neglects  even  the  payment  of  interest; 
when  the  mortgagee  is  frequently  obliged  to  bring  an  ejectment,  and  take 
the  land  into  his  own  hands  in  the  nature  of  a  pledge,  or  i\\e  pignus  of  the 
Roman  law  :  whereas,  while  it  remains  in  the  hands  of  the  mortgagor,  it 
more  resembles  their  kypotheca,  which  was,  where  the  possession  of  the 
thing  pledged  remained  with  the  debtor." 

After  this  general  but  perspicuous  view  of  the  general  doctrine  of  mort- 
gages extracted  from  Mr.  Blackstone,  I  shall  proceed  to  offer  such  further 
considerations  on  the  subject  as  its  importance  appears  to  me  to  demand. 
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In  discharging  this  duty,  1  shall  consider  more  minutely  than  has  yet 
been  done, 

1st.  The  nature  and  character  of  a  mortgage  of  real  estate.  In  its  origi- 
nal it  was  but  an  estate  strictly  upon  condition  conveyed  by  the  owner  to 
his  creditor  in  fee,  or  for  any  less  estate,  upon  condition  that  if  the  owner 
repaid  the  money  by  a  certain  day  he  should  have  his  estate  again.  Ac- 
cording to  the  doctrines  of  the  law  in  relation  to  estates  upon  condition, 
which  we  have  just  been  examining,  such  conveyance  vested  in  the  mort- 
gagee the  estate  in  fee  simple,  (or  such  other  estate  as  was  granted,)  defea- 
sible upon  the  payment  of  the  money,  and  upon  that  condition  only.  It  was 
strictly  a  condition  subsequent  to  defeat  the  mortgagee's  estate,  upon 
the  repayment  of  money  by  the  morlgagor,  not  a  condition  precedent,  to 
the  passing  of  the  mortgagor's  estate  upon  the  loan  of  money  by  the  mort- 
gagee. The  effect  was,  that  upon  the  failure  to  pay  the  money  at  the  day 
appointed,  the  mortgagee's  estate  became  absolute,  while,  on  the  other 
hand,  upon  its  punctual  payment,"  the  mortgagee's  estate  became  void  ab 
initio,  and  the  mortgagor  upon  entering  was  seized  again  of  his  original 
estate  in  the  same  manner  as  if  ho  had  never  conveyed  it  away."  In  the 
courts  of  law  these  principles  were  rigidly  adhered  to,  and  notwithstanding 
the  obvious  injustice  of  forfeiting  a  large  estate  for  the  failure  to  pay  a  sum 
of  far  inferior  value  at  a  day  appointed,  when  it  was  clear  that  the  lands 
mortgaged  were  only  intended  as  a  security  for  the  rej)ayment  of  money 
borrowed,  they  would  allow  no  departure  from  them.  Courts  of  chancery 
were  at  length  compelled  to  interfere  for  the  correction  of  this  injustice, 
giving  the  mortgagor  his  estate  again  upon  the  payment  of  principal,  inter- 
est, and  costs,  in  a  reasonable  time,  notwithstanding  the  time  of  payment 
had  passed.  And  though  the  mortgaged  subject  was  formerly  held  liable, 
after  the  forfeiture  incurred,  to  dower  and  curtesy  and  the  legal  charges 
of  the  mortgagee,  yet  these  notions  have  been  long  since  exploded,  in  con- 
formity with  the  just  theory  that  the  mortgage  vi'as  not  to  be  looked  upon 
as  the  conveyance  of  an  estate,  but  only  as  a  security  for  money. 

A  mortgage,  therefore,  may  now  be  described  to  be  a  conveyance  of  real 
estate*  by  a  debtor  to  his  creditor  as  a  security  for  the  repayment  of  money 
borrowed,  with  a  proviso  that  the  conveyance  shall  be  void  on  such  repay- 
ment. This  proviso  it  is  most  proper  to  insert  in  the  conveyance  itself,  in- 
stead of  its  being  made  a  defeasance  by  separate  deed ;  for  though  such 
defeasance  would  not  be  considered  as  void,  yet  that  course  has  been  dis- 
approved by  learned  judges  as  leading  to  fraud,  and  to  the  entanglement  of 
the  equity  of  redemption  to  the  prejudice  of  the  mortgagor.  Talb.  Ca.  63. 
I  Vez.  160. 

Pursuing  the  idea  that  the  mortgage  is  to  be  considered  but  as  a  security 
for  money,  courts  of  e()uity  look  upon  it  as  the  personal  estate  of  the 
mortgagor.  Upon  his  death  the  right  in  equity  passes  to  his  executor  or 
administrator,  though  the  legal  title,  if  the  mortgage  be  of  the  fee,  descends 
.to  his  heir,  whom  the  courts  of  law  still  look  upon  as  the  owner  of  the 
lands.  The  mortgagor,  on  the  other  hand,  is  considered  by  the  courts  of 
law  as  having  no  manner  of  interest  in  them  after  the  condition  broken, 
except  as  tenant  at  will  in  the  strictest  sense,  while  in  equity,  during  life, 
he  is  looked  upon  as  the  owner,  and  upon  his  death  his  heir  is  regarded  as 
taking  the  estate  by  descent. 

These  mortgages  may  be  either  of  the  fee-simple  or  of  a  less  estate,  as  has 
been  already  said ;  but  mortgages  for  terms  for  years,  though  so  common 
in  England,  are  very  rare  with  us.  But  whatever  their  form,  they  have  all 
inseparably  connected  with  them  the  same  common  principle  of  a  right  to 
redeem  on  the  part  of  the  mortgagor  or  his  representatives,  notwithstanding 
*  Personal  property  so  conveyed  is  more  properly  a  pledge. 
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the  day  of  payment  may  be  past.  On  this  equity  of  redemption,  which  is 
the  creature  of  courts  of  chancery,  they  will  permit  no  restraint  or  limita- 
tion, save  those  which  are  imposed  by  their  own  regulations ;  for  if  such 
restraints  were  ever  permitted,  they  would  be  perpetually  extorted  from  the 
necessities  of  the  borrower;  they  would,  moreover,  tend  to  usury  and  op- 
pression, and  finally  to  the  entire  annihilation  of  the  salutary  and  favorite 
principle  of  the  right  of  redemption.  A  fair  corrollary  from  this  doctrine  is 
another  maxim  of  the  courrs  of  equity,  that  what  is  once  a  mortgage  must 
always  continue  to  be  a  mortgage ;  that  is,  it  can  never  lose  that  character 
or  be  discharged  of  the  equity  of  redemption,  until  it  has  been  foreclosed 
by  the  court,  or  the  right  to  redeem  has  been  lost  by  lapse  of  time.  Hence, 
no  agreement  made  at  the  time  of  the  mortgage,  that  in  cate  the  money  is 
not  repaid,  or  in  case  a  further  sum  be  advanced  the  conveyance  shall  be 
absolute,  will  be  allowed.  Yet  where,  after  a  mortgage,  a  new  agreement 
has  been  entered  into  for  an  absolute  purchase,  such  agreement  is  valid, 
and  the  estate  v.'ill  be  discharged  of  the  right  of  redemption.  And  this  will 
be  so,  even  though  there  be  a  subsequent  declaration  that  the  mortgagor 
may  have  the  estate  again  on  payment  of  the  debt  at  a  particular  time;  for, 
in  such  case,  if  the  time  passes  without  payment,  the  estate  is  gone  forever  : 
this  being  of  the  nature  of  a  contract  for  a  re-jmr chase,  which  will  not  be 
enforced  except  upon  a  strict  compliance  with  the  terms  and  conditions 
stipulated.  Talb.  Ca.  61.  2  Eq.  Ca.  Abr.  595.  5  Bro.  P.  C.  184.  See 
2  Cruise,  69. 

The  distinction  to  be  observed  between  mortgages  and  defeasible  or  con- 
ditional sales  subject  to  repurchase  within  a  time  limited,  is  of  great  impor- 
tance and  should  be  clearly  understood  by  the  student. 

The  difference  in  effect  between  a  mortgage  and  conditional  sale  is  stri- 
king and  important.  In  the  mortgage,  though  the  time  of  payment  be  past 
there  is  as  yet  an  equity  of  redemption,  which,  unless  sooner  foreclosed, 
will  continue  for  twenty  years.  2  Call,  428.  But  in  the  case  of  a  condi- 
tional sale,  if  the  condition  of  payment  is  not  strictly  performed  at  or  be- 
fore the  time  prescribed,  the  right  is  gone  forever,  and  there  is  no  subse- 
quent power  of  redemption.     1  Call,  292.     2  Call,  428. 

It  behoves  us,  then,  carefully  to  distinguish  between  conditional  sales 
and  mortgages;  and  as  no  definite  rule  is  aftbrded  by  the  authors  on  this 
subject,  we  must  endeavor  to  derive  light  from  our  own  adjudications.  Se- 
veral of  these  relate,  indeed,  to  personalty;  but  where  the  principles  of  an 
adjudication  cannot  be  in  any  manner  referred  to  the  character  of  the  sub- 
ject of  the  contract,  but  turn  upon  the  nature  and  character  of  the  contract 
itself,  it  seems  obvious  that  we  are  to  consider  it  as  extending  to  property 
of  another  character,  unless  to  a  difference  between  the  two  species  some 
distinction  in  principle  can  be  fairly  attributed.  Something,  it  is  true,  must 
be  allowed  for  this  difference  between  real  and  personal  property  iri  this  as 
in  other  cases;  for  a  redemption  is  more  easily  allowed  of  lands  than  of 
chattels.  1  P.  Wms.  261.  Yet  after  all  we  shall  find  that  the  principle  of 
both  classes  of  cases  is  identical. 

The  intention  of  the  parties,  we  are  told  by  Mr.  Powell  in  his  treatise  of 
mortgages,  must  govern  the  decision  of  this  question.  We  learn  also  from 
the  President  of  the  Court  of  Appeals,  that  in  questions  whether  a  deed 
should  be  considered  as  a  mortgage,  or  an  absolute  purchase,  chancellors 
have  said  they  would  govern  themselves  by  the  intention  of  the  parties  ; 
and  if  the  former  appeared  to  have  been  intended,  they  would  not  suffer  i't 
to  be  changed  into  a  purchase  by  any  form  of  words  which  might  elude 
the  justice  of  the  court  permitting  a  redemption.  1  Wash.  126.  Are  we 
then  to  understand,  that  if  it  appears  ever  so  clearly  that  the  parties  inten- 
ded that  the  estate  should  be  irredeemable  after  the  time  of  payment  passed. 
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that  this  intention  shall  control  the  rule  in  equity  ?  By  no  means.  This 
would  be  to  rescind  the  rule — to  annihilate  the  equity  of  redemption.  The 
intention  which  is  inquired  into  is,  whether  (he  parlies  designed  a  purchase 
and  sale  on  the  one  hand,  or  a  borrowing  and  lending  on  the  other.  If  the 
former,  the  contract  will  be  a  conditional  sale  ;  if  tlie  latter,  nothing  can  di- 
vest it  of  the  equity  of  redemption,  for  it  is  a  mortgage.  See  1  Fon,  267. 
This  seems  to  me  to  be  the  true  solution  of  the  case  of  Tasburg  vs.  Ech- 
in,  4  Bro.  Par.  Cases. 

It  is  dir  tinctly  the  principle  of  the  American  cases.  Thus  in  the  case  of 
Thomson  vs.  Davenport,  (1  Wash.  l'2(i,)  which  was  a  mortgage  of  a  tract 
of  land,  although  the  President  of  the  Court  of  Appeals  delivered  himself  in 
the  general  terms  before  mentioned,  yet  he  proceeds  to  an  investigation  of 
the  circumstances  with  a  view  to  the  question  whether  a  sale  or  a  purchase 
was  originally  treated  for.  He  relies  on  the  fact  that  no  price  was  fixed,  or 
contemplated,  or  discussed  between  the  parties:  he  relies  on  the  vendor's 
retaining  possession,  and  the  covenant  for  payment  of  the  money,  as  afford- 
ing evidence  that  the  parties  treated  of  a  loan  and  security,  and  not  of  a 
sale.  In  the  subsequent  case  of  Chapman  and  Turner,  (1  Call,  280,)  these 
principles  are  obviously  kept  in  view,  and  form  the  loasis  of  the  decision 
there  :  but  in  the  yet  later  case  of  Robertson  vs.  Campbell  and  Wheeler, 
(2  Call,  421,)  the  principle  is  stated  in  terms  by  .Judge  Pendleton.  "  It  must 
often  happen/'  said  he,  "  in  disquisitions  of  this  sort,  that  there  will  be  a 
difficulty  in  drawing  the  line  between  these  two  sorts  of  conveyances.  The 
great  desideratum  which  this  court  has  made  the  ground  of  their  decision, 
is,  whether  the  purpose  of  the  parties  was  to  treat  of  a  purchase,  the  value 
of  the  commodity  contemplated,  and  the  price  fixed,  or  whether  the  object 
was  the  loan  of  money,  and  a  security  or  pledge  for  the  repayment  intend- 
ed." And  the  court  being  of  opinion,  that  in  that  case  the  object  was  a 
loan,  and  not  a  purchase,  decreed  the  redemption  accordingly.  The  same 
thing  had  been  done  in  the  case  of  Ross  vs.  Norvell,  (1  Wash.  17,  also  a 
case  of  slaves,)  and  the  principle  is  fully  confirmed  and  adopted  in  the  case 
of  King  vs.  Newman,  (2  Mun.  40,  which  was  a  mortgage  of  land,)  and 
may  now  be  considered  as  firmly  settled.  It  is  not  possible,  as  Judge  Roane 
justly  observes,  (1  Call,  285,)  to  lay  down  any  precise  rule  on  the  subject; 
for  where  a  case  is  to  depend  upon  intention,  that  intention  must  always 
be  deduced  from  the  circumstances.  We  can  therefore  go  no  further  than 
to  lay  down  the  principle  in  the  words  of  Judge  Pendleton,  that  where  the 
purpose  of  the  parties  was  to  treat  of  a  purchase,  it  is  a  conditional  sale ; 
where  the  object  is  a  loan  of  money,  and  a  security  or  pledge  for  repay- 
ment, it  is  a  mortgage ;  and  no  act  of  the  scrivener  can  convert  either  into 
whe  other,  contrary  to  the  real  understanding  of  the  parties. 

The  principles  settled  in  the  cases  above  cited  continue  to  be  approved 
and  acted  upon  by  our  courts,  as  will  be  seen  by  reference  to  the  late  case 
of  Roberts's  Administrator  J5S.  Cocke,  (1  Rand.  121,)  in  which,  however, 
there  was  some  difference  of  opinion  as  to  the  intention.  See  7  John.  c. 
C.40. 

In  the  cases  of  Ross  vs.  Norvell,  Chapman  and  Turner,  and  Robertson 
vs.  Campbell,  the  mortgaged  subject  consisted  of  slaves,  and  no  little  stress 
was  laid  on  the  character  of  this  property  as  explaining  the  real  intention 
of  the  parties.  With  a  view,  therefore,  of  understanding  this  subject  fully, 
an  attentive  perusal  of  these  cases  is  recommended.  See  also  the  case  of 
Dabney  vs.  Green,  (4  H.  &  M.  101,)  which  was  a  mortgage  of  slaves;  and 
4  Munford,  140.  In  that  case  the  court  seemed  to  be  of  opinion,  that 
though  the  mortgagor  had  sued  at  law  for  the  mortgage  debt,  recovered 
judgment,  levied  execution  on  the  mortgaged  subject,  and  bought  under  it, 
that  he  still  held  subject  to  redemption.     This  opinion,  however,  was  extra- 
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judicial,  and  only  given  by  one  of  the  judges  in  express  terms.  He  cited 
3Vez.  jr.,  170.  But  with  all  deference  to  his  high  authority,  that  case 
turned  upon  the  sale  itself  being  fraudulent  and  void  ;  for  it  took  place  un- 
der circumstances  that  induced  the  Master  of  the  Rolls  to  say,  "It  could 
not  be  for  a  fair  price  :  I  will  not  permit  such  a  sale  to  stand  except  for  what 
is  due."     3  Vez.  jr.  181,  18-2.     See  ii  John.  ch.  c.  128. 

The  case  of  Conway's  Executors  vs.  xVlexander,  (7  Cranch,  218,)  ap- 
pears also  to  be  a  recognition  by  the  federal  court  of  the  principles  adopted 
in  the  Virginia  cases,  and  may  well  be  consulted  by  the  student,  as  exhibit- 
ing the  circumstances  which  are  deemed  important  in  the  ascertainment  of 
the  intention  of  the  parties.     See  also  9  Wheat.  489. 

The  difference  in  effect  between  a  mortgage  and  conditional  sale,  is 
strongly  and  clearly  expressed  by  Judge  Pendleton,  in  the  cases  of  Chap- 
man and  Turner  and  Robinson  vs.  Campbell  and  Wheeler.  "In  the  case 
of  a  mortgage,  the  estate  is  at  all  times  redeemable,  until  a  decree  of  fore- 
closure passes,  or  a  dereliction  of  the  right  to  redeem  is  presumed  from  the 
length  of  time."  2  Call,  428.  "  Equity  allows  redemption,  on  the  ground 
that  security  for  the  debt  being  the  object,  no  price  for  parting  with  it  is 
contemplated,  and  as  the  subject  pledged  is  usually  of  more  value  than  the 
debt,  it  would  be  unjust  that  the  mortgagor  should  lose  the  property  i'rom 
his  misfortune  in  not  being  able  to  pay  the  money  at  the  day  :  whilst  on  the 
other  hand,  the  creditor  receiving  his  debt  and  interest,  has  what  it  was  his 
purpose  to  secure,  and  no  injury  is  done  him.  A  court  of  equity,  there- 
fore, allows  redemption  on  a  general  principle  adopted  by  that  court,  of  re- 
lieving against  all  forfeiture  where  compensation  can  be  made."  1  Call, 
292.  "But  in  the  case  of  a  conditional  purchase,  the  time  of  performing 
the  condition  must  be  strictly  observed,"  (2  Call,  428,)  "or  no  relief  will 
be  granted,  because  it  does  not  admit  of  compensation  for  the  risk.  If  the 
thing  perish  the  next  day,  it  must  be  the  loss  of  the  purchaser,  he  having 
no  covenant,  or  even  implied  promise  for  the  return  of  the  money  in  that 
event;  and  equity  teaches  that  eventual  loss  or  gain  must  accrue  to  or  fall 
on  him  who  runs  the  risk."     1  Call,  292. 

The  cases  which  have  just  been  commented  upon  do  not  only  establish 
the  difference  between  conditional  sales  and  mortgages ;  they  also  decide, 
that  though  a  deed  be  absolute  on  its  face,  with  all  the  properties  of  a  bill 
of  sale,  and  no  characteristic  of  a  mortgage,  it  will  be  competent  to  the 
debtor  to  establish  its  real  character.  This  may  be  done  by  the  confession 
of  the  lender  upon  oath,  in  his  answer  in  equity,  or  by  extrinsic  evidence 
of  witnesses,  4  John.  C.  167,  and  upon  such  proof  being  made,  the  debtor 
will  have  full  benefit  of  redemption  if  he  asserts  his  equity  in  due  season. 
It  sometimes  happens,  too,  in  such  cases,  that  possession  is  delivered  to  the 
mortgagee,  with  an  understanding  that  he  shall  hold  the  property  without 
account  of  yearly  value,  but  that  the  rent  or  hire  shall  be  set  off  against  the 
interest  of  the  money.  The  court  will,  however,  disregard  such  an  ar- 
rangement, and  direct  an  account,  allowing  the  yearly  profits  on  the  one 
hand,  and  the  interest  on  the  other,  as  was  done  in  the  case  of  Robertson 
vs.  Campbell,  &c.,  before  cited. 

There  is  another  species  of  security  for  the  payment  of  money,  which 
has  become  more  frequent  in  Virginia  than  mortgages,  and  is  ki;ovvn  under 
the  familiar  appellation  of  a  deed  of  trust.  It  has-»een  so  much  used,  and 
is  now  so  interwoven  with  most  transactions  for  security  of  debts,  that  it 
has  given  rise  to  a  course  of  adjudication  in  our  courts  to  which  it  is  pro- 
per to  point  the  attention  of  the  student. 

The  characteristic  difference  between  a  deed  of  trust  and  a  mortgage 
consists  in  the  intervention  of  a  trustee,  in  whom  is  vested  a  power  to  sell 
for  default  of  payment.     This  power  the  mortgagee  could  never  exercise 
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until  tlio  equity  of  redemption  was  barred  by  Icn^rlh  of  time  and  his  own 
j)0.s.se.ssion,  whoie'oy  liis  estate  became  absolute  l)oth  at  law  and  in  equity. 
But  until  then  the  inort<ran|'or  having'  an  equity  of  redemption,  no  sale  of  the 
morti^afree  could  bar  that  efpiity  ;  since  a  court  of  chancery  will  never  per- 
mit the  riirht  of  redemption,  which  is  the  creature  of  itself,  to  be  taken  away 
but  by  its  decree.  In  Moore's  Executor  vs.  Aylett's  Executor,  indeed, 
(I  II.  &  M.  ^d,)  where  it  was  expressly  agreed  that  the  creditor,  in  default 
of  payment,  miwht  sell,  and  where  the  subject  was  personnrl  estate,  a  sale 
fairly  made  by  him  was,  under  circumstances,  affirmed.  Yet,  in  the  subse- 
quent case  of  Chewnini,'  vs.  Cox,  (1  Rand.  '30(5,)  the  court  of  appeals  de- 
cided that  a  deed  of  trust  on  real  estate,  which  expressly  gave  power  to  the 
mortganee  to  sell  for  delault  oi  ])aymcnt,  could  not  be  so  executed  by  sale 
so  as  to  bar  the  right  of  redemption.  It  is  to  be  observed,  however,  that 
they  expressly  confine  themselves  to  the  case  of  real  property,  intending, 
us  they  say,  to  give  no  intimation  as  to  the  applicability  of  the  principle  to 
personalty,  and  thereby  leaving  us  to  infer,  as  hod  been  properly  inferred 
before,  that  the  case  of  Moore's  Executor  vs.  Aylett's  Executor  still  left  the 
general  principle  as  to  personalty  unsettled,  and  subject  to  future  investiga- 
tion. Yet  the  principles  upon  which  they  founded  their  judgment  in  the 
case  of  Chewning  vs.  Cox  and  others,  appear  to  leave  no  room  for  a  dis- 
tinction arising  out  of  the  character  of  the  mortgaged  subject;  for  they  say, 
"  that  although  there  is  no  decision  which  bears  expressly  on  the  point,  yet 
the  principles  frequently  declared  in  relation  to  the  powers  and  duties  of 
trustees  in  general,  are  utterly  incompatible  with  the  due  exercise  of  those 
powers  and  duties  by  the  creditor."  "Some  of  these  principles  will  be 
found  declared  in  the  case  of  Lane  &  Brome  rs.  Tidball.  Gilmer,  130.  It 
is  there  said,  among  other  things,  that  a  trustee  in  a  deed  of  trust  is  to  be 
considered  as  the  agent  of  both  parties,  and  that  he  ought  to  act  impartially 
between  them.  It  is  not  necessary,  for  the  purpose  now  before  us,  to  pro- 
ceed farther  in  the  enumeration  of  the  principles  of  that  case.  It  must  fre- 
quently happen  that  the  time,  the  place,  the  manner  of  selling,  will  present 
questions  of  serious  difBcuIty,  and  great  importance.  The  sum  really  due 
at  the  time  of  sale  may  also  admit  of  much  controversy.  On  all  these 
points,  as  well  as  many  others  that  might  be  mentioned,  the  interests  of 
the  parties  may  be,  and  frequently  are,  at  direct  variance  ;  and  to  refer  them 
for  adjtistment  to  the  will  of  one  party  only,  would  be  contrary  to  the  clear- 
est principles  of  natural  justice.  That  any  man  should  execute  a  deed 
conferring  such  powers,  with  a  belief  that  it  will  be  obligatory  on  him,  af- 
fords another  proof  of  the  maxim  that  the  borrower  is  the  slave  of  the 
lender.  It  is  one  of  those  cases  in  which  it  becomes  necessary  to  protect 
men  against  the  effects  of  their  own  folly  and  imprudence."     1  Ran.  311. 

It  is  obvious  that  there  is  not  a  principle  avowed  in  the  foregoing  re- 
marks of  the  court  of  appeals,  which  does  not  apply  as  well  to  deeds  of 
trust  of  personalty  as  to  those  of  realty  ;  and  as  the  case  of  Moore's  Exe- 
cutor vs.  Aylett's  Executor  turned  upon  several  points,  and  the  grounds  of 
the  court's  decision  do  not  fully  appear,  it  would  be  unsafe,  since  this  case, 
to  recommend  to  a  mortgagee,  even  of  personalty,  with  power  of  sale,  to 
proceed  to  execute  such  power,  although  such  an  execution  long  acquies- 
ced in  most  probably  would  not  be  disturbed  by  reason  of  the  character  of 
the  subject.  Indeed,  even  in  the  case  of  a  mortgage  of  lands,  the  acqui- 
escence of  the  mortgagor  in  the  sale,  by  being  present  and  making  no  ob- 
jection, will  exclude  the  right  of  redemption  against  the  purchaser.  3 
Leigh,  654. 

Mr.  Cruise  cites  two  cases  in  which  the  validity  of  a  power  of  sale  given 
to  the  mortgagee  seems  to  have  been  recognized.  The  first,  however,  is  by 
no  means  an  express  decision  upon  the  point;  and  the  last,  standing  alone 
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and  unsupported,  cannot  avail  to  establish  as  settled  a  principle  so  dissonant 
with  general  principles.  There  is  also  a  case  in  1  Barn.  &  Cres.,  364,  of 
such  a  power  of  sale  of  a  real  subject,  but  the  validity  of  the  sale  under  the 
power  did  not  come  in  question.  See  2  John.  c.  101.  See  Bac.  Abr. 
Mort.  A. 

In  the  English  books  it  is  moreover  said  that  a  party  holding  personalty 
as  a  2)ledffe  may  sell  without  bill  of  foreclosure  :  (though  such  a  bill  also 
lies.  1  Vez.  278.  3  Br.  21 :)  but  notice  must  be  given  to  the  debtor  to  re- 
deem. 2  John.  C.  100.  1  P.  Wms.  261.  1  Br.  P.  C.  494.  2  Atk.  303. 
As  to  the  distinction  between  a  mortgage  and  pledge,  see  2  Vez.  jr.,  378, 
though  it  is  there  very  obscurely  stated.  The  differences  are,  1.  Pledges 
are  confined  to  personal  property.  2.  In  a  mortgage  the  mortgagor  usual- 
ly retains  the  possession.  A  pledge  always  implies  a  delivery  to  the  pawn- 
broker. 

We  may  conclude,  however,  that  in  all  cases  of  real  estate  the  interven- 
tion of  a  third  person  as  trustee,  in  a  deed  of  trust  for  the  security  of  mo- 
ney, is  necessary  to  distinguish  it  from  u  mortgage,  or  to  enable  the  credi- 
tor to  avail  himself  of  the  prompt  redress  which  it  was  intended  to  afford. 

It  may  well  be  doubted,  indeed,  whether  upon  principle  such  a  contri- 
vance could  elude  the  operation  of  the  broad  principle  of  equity,  that  "every 
contract  for  the  securing  of  money  by  the  conveyance  of  real  estate  to  the 
lender,  not  made  in  contemplation  of  an  eventual  arrangement  of  property, 
is  in  equity  deemed  a  mortgage ;  and  that  all  provisions  and  stipulations 
between  the  parties,  tending  to  alter  in  any  subsequent  event  the  original 
nature  of  the  mortgaged  interest,  or  prevent  the  redemption  of  the  estate 
pledged,  upon  payment  of  the  money  borrowed  with  interest,  are  void." 
1  Pow.  12S.  But  though  this  question  has  been  pressed  both  in  the  court 
of  chancery  and  in  the  court  of  appeals,  (3  Mun.  170,)  yet  there  has  been 
no  case  in  which  the  courts  have  pronounced  that  deeds  of  trust  can  only 
be  enforced  by  bill  in  equity,  and  are  therefore  nothing  but  mortgages. 
They  appear  too  firmly  established  by  the  practice  of  the  country  to  be  now 
shaken  ;  it  remains,  therefore,  only  to  examine  by  what  rules  they  are  to  be 
governed. 

The  first  case  in  which  a  limit  was  put  upon  the  proceedings  of  trustees 
by  judicial  decision,  was  the  case  of  Quarles  vs.  Lacy,  4  Mun.  251.  It  was 
there  decided,  that  trustees  ought  not  permit  any  urgency  of  the  creditor  to 
have  an  inffuence  on  their  conduct,  but  that,  whether  they  act  under  deeds 
of  trust  or  under  decrees  of  a  court  of  chancery,  they  ought  to  consider 
themselves  as  impartial  agents  for  both  parties,  and  should  act  for  the  in- 
terest of  the  debtor  as  well  as  of  the  creditor. 

They  should  never  sell  more  of  the  trust  subject  than  sufficient  to  satisfy 
the  demand.  6  John.  C.  414.  So  also  as  to  collectors  of  taxes  selling  lands 
for  payment  of  them.  Id.  citing  4  Cranch,  403.  If  the  trustee  has  authority 
to  detach  and  sell  part,  (where  it  is  unnecessary  to  sell  the  whole,)  he 
should  do  so ;  if  not,  he  should  ask  directions  of  the  party,  and  if  they  re- 
fuse to  give  them  he  should  apply  to  the  court  for  them. 

The  next  case  in  which  an  opinion  was  expressed  upon  the  subject  of 
the  duties  of  a  trustee,  was  that  of  Rinker  vs.  Tidball,  on  an  appeal  from  a 
decision  of  Chancellor  Carr.  This  decision  is  not  reported ;  and  as  the 
subsequent  case  of  Lane  vs.  Tidball,  (Gilmer,  130,)  covered  the  whole 
ground  it  had  occupied,  and  went  much  further,  it  is  unnecessary  to  notice 
it  more  at  large . 

By  that  case  we  may  observe  that  it  is  now  incontrovertibly  settled  that  a 
trustee  is  to  be  considered  as  the  agent  of  both  parties,  bound  to  act  impar- 
tially and  to  disregard  the  suggestions  of  either  inconsistent  with  that  obli- 
14* 
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gation,  and  that  he  has  in  general  wo  greater  powers  louchwg  liis  trust  tlian 
a  commissioner  of  a  court  of  equity  fur  tlie  sale  of  lands  under  its  decree. 

It  is  further  settled,  that  if  there  are  impediments  to  tlie  fair  execution  of 
the  trust,  such  as  arise  for  instance  from  a  cloud  about  the  title,  which  must 
prevent  a  fair  and  advantageous  sale,  or  if  the  amount  which  lie  is  to  raise 
by  the  sale  is  uncertain,  and  in  order  to  do  justice  it  is  necessary  to  adjust  it, 
he  himself  ought,  before  proceeding  to  sell,  to  call  upon  a  court  of  equity 
to  lend  its  aid  in  removing  the  impediments  or  in  settling  the  accounts. 

If  in  these  cases  he  fails  to  do  so,  then  it  is  the  right  of  the  debtor  to  stay 
his  proceeding  by  injunction  until  these  objects  can  be  effected. 

It  seems  further  to  be  settled,  that  where  there  are  many  incumbrances, 
a  younger  incumbrancer  by  deed  of  trust  should  not  be  permitted  to  pro- 
ceed to  sell,  without  having  first  brought  all  parties  into  a  court  of  equity, 
in  order  to  settle  the  amount  of  the  prior  incumbrances  subject  to  wliich  his 
sale  must  be  made  ;  since  otherwise  the  i)urchHser  could  not  know  what  he 
was  buying,  and  of  course  a  fair  sale  could  not  be  e  fleeted.  And  this  was 
decided  by  analogy  to  the  case  of  subsequent  mortgages,  which  is  said  to 
be  apt  and  clear ;  and  in  such  case  of  a  subsequent  mortgage  the  subse- 
quent  mortgagee  must  convene  all  the  prior  incumbrancers  l>efore  the  court, 
for  the  purpose  of  ascertaining  the  amount  due  to  them  ;  and  he  is  entitled 
to  make  the  most  of  the  fund  for  his  and  their  benefit,  by  removing  all  im- 
pediments to  a  fair  sale.     Gilmer,  133.     1  Powell,  338.     11  Vezey,  198. 

It  would  seem  also  that  the  court  did  not  feel  satisfied  that  a  sale  of  trust 
premises  should  be  permitted,  when  the  title  was  embarrassed  and  a  fair 
sale  could  not  take  place,  even  though  the  deed  had  been  executed  with  a 
knowledge  of  these  embarrassments,  and  expressly  stipulated  for  the  sale, 
and  though  the  debtor  himself  was  the  suitor  for  relief.  Where  a  subse- 
quent incumbrancer  is  the  suitor,  there  would  seem  to  be  no  difficulty, 
though  it  was  argued  that  he  could  be  in  no  better  situation  than  the  debtor 
under  whom  he  claimed. 

In  the  subsequent  case  of  Gay  vs.  Hancock,  (1  Ran.  72,)  it  has  been  de- 
cided, that  where  a  deed  of  trust  is  given  on  a  tract  of  land  for  the  purchase 
money  thereof,  and  there  is  a  cloud  "  resting  on  the  title,"  the  trustee  should 
be  enjoined  from  proceeding  to  sell,  "until  that  cloud  is  removed:"  for  it 
would  be  unjust  that  the  vendor  should  by  a  sale,  while  there  is  a  doubt 
about  the  title  made  by  him  to  the  vendee,  produce  a  sacrifice  of  the  es- 
tate, which  would  result  from  the  imperfection  of  his  own  title.  But  we 
must  here  advert  to  the  distinction  between  an  injunction  to  a  sale  under  a 
deed  of  trust,  and  to  a  judgment  for  the  purchase  money  :  for  it  never  could 
be  equitable  to  permit  a  sacrifice  by  sale  under  such  a  doubtful  title,  though 
it  may  be  but  just  that  the  vendor  should  be  suffered  to  recover  his  purchase 
money  by  suit  where  the  vendor  is  in  possession,  since  the  doubt  about  the 
title  may  eventually  turn  out  to  be  frivolous  and  groundless. 

There  are  other  cases  in  which  a  deed  of  trust  cannot  be  carried  into 
execution  without  the  instrumentality  of  a  court  of  equity  ;  as  where  the 
trustee  dies.*  For  although  the  legal  title  descends  to  his  heirs,  yet  the 
trust  was  in  some  measure  personal  to  him,  and  moreover  the  number  of 
heirs  by  our  law,  and  their  infancy  or  dispersed  situation,  would  render  the 
execution  of  the  trust  by  them  often  impracticable.  Hence,  upon  the  death 
©fa  trustee,  a  bill  must  be  filed  against  the  debtor,  praying  that  the  creditor 
may  have  the  benefit  of  the  security,  either  by  the  appointment  of  another 
trustee,  or  by  sale  by  the  officer  of  the  court,  which  is  the  usual  course. 

"But  where  a  trust  sale  was  enjoined,  and  pending  the  suit  the  trustee  died,  it  was  decided  that  on 
dmmiesing  ihe  bill  a  sale  might  be  decreed  to  be  made  by  the  marshal.  4  Ran.  164.  And  this.  I 
think,  IS  strictl.v  analagous  to  the  case  of  a  bill  to  redeem :  for  there,  with  us,  a  sale  ia  decreed  if  the 

money  hr  not  ptiid  by  n  dav  certain. 
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'  So,  I  conceive,  if  there  be  two  or  more  trustees,  and  it  is  not  provided 
that  less  than  the  whole  number  may  act,  the  death  of  one,  or  his  refusal  to 
act  after  he  has  once  accepted  the  trust,  will  render  an  application  to  a 
court  of  equity  necessary  ;  for  where  a  deed  of  trust  is  made  to  two,  with 
power  to  either  to  act,  neither  can  proceed  against  the  will  of  the  other; 
for  then  both  might  proceed — both  might  sell  to  different  buyers — and  thus 
a  conflict  of  title  arise  under  the  execution  of  the  power.*  And  so  it  has 
been  in  one  case  decided;  for  no  bidder  under  such  circumstances  could 
determine  which  title  (if  either)  would  be  good  ;  and  thus  the  sale  could 
not  be  fair.  The  case  would  of  course  be  directly  within  the  influence  of 
the  principles  of  the  adjudged  cases  of  Lane  vs.  Tidball,  and  Gay  vs.  Han- 
cock.! 

So  if  the  trustee  becomes  a  creditor  under  the  deed  of  trust,  either  by 
purchase  of  the  debtor  by  his  being  constituted  the  executor  or  administra- 
tor of  the  creditor,  it  becomes  necessary  to  go  into  equity  to  enforce  the  se- 
curity, as  by  such  event  it  assumes  the  character  of  a  mere  mortgage.  It 
has  been  said  too,  (upon  an  application  for  an  appeal  from  an  order  dissolv- 
ing an  injunction,)  that  the  death  of  the  debtor  is  a  sufficient  reason  for  ar- 
resting the  execution  of  a  deed  of  trust  without  the  aid  of  equity  ;  since  by 
his  death  the  duty  of  redeeming  and  the  benefit  of  redemption,  which  were 
before  blended  in  the  same  person,  are  now  separated,  the  duty  devolving 
upon  the  executor  to  whom  it  belongs  to  discharge  the  debts  of  the  estate, 
and  the  benefit  accruing  to  the  heir,  who  has  a  right  to  demand  of  the  ex- 
ecutor, if  he  has  assets,  to  relieve  the  trust  premises  of  the  incumbrance. 
There  is,  indeed,  an  additional  consideration ;  that  the  heir,  who  is  most 
concerned,  because  it  is  his  estate  which  is  about  to  be  sacrificed,  is  not  iu 
contemplation  of  law  conusant  of  the  debts  of  the  decedent;  though  this 
perhaps  ought  to  weigh  but  little,  if,  as  it  is  said,  the  executor  of  the  mort- 
gagor need  not  be  a  party  to  a  bill  to  foreclose.  2  Mad.  150.  2  Pow.  290. 
3  P.  Wms.  333,  in  notes. 

Nor  is  it  in  such  cases  only  that  the  execution  of  a  deed  of  trust  will  be 
arrested  by  a  court  of  equity.  It  has  been  already  said  that  it  will  interfere, 
that  by  its  aid  the  balance  which  ought  to  be  raised  may  be  ascertained,  ev- 
ery doubt  about  the  title  cleared  up,  and  every  impediment  to  a  fair  sale  re- 
moved. So,  also,  for  any  cause  which  would  be  good  ground  of  injunction 
to  a  judgment  at  law,  and  which  could  be  applicable  to  the  case  of  a  deed 
of  trust,  an  injunction  will  be  granted  to  stay  the  proceedings  under  it:  as 
if  the  consideration  of  the  debt  was  usury,  or  gaming,  or  other  void  consid- 
eration :  or  if  it  was  obtained  by  fraud,  oppression,  and  circumvention.  In 
these  cases,  the  court  of  equity,  in  order  to  give  the  party  an  opportunity 
of  fairly  contesting  the  creditor's  claim,  grants  him  an  injunction,  because 
he  has  no  day  in  court,  or  there  is  no  other  tribunal  before  which  he  can 
make  his  defence ;  since  the  summary  character  of  the  proceeding  under 
such  deeds  prevents  every  resort  to  a  court  of  justice.  Marks  vs.  Morris,  2 
Mun.  407.  Stone  vs.  Ware,  6  Mun.  M'Pherrin  vs.  King,  1  Ran.  In 
another  part  of  these  notes  we  shall  have  occasion  to  consider  these  ap- 
plications more  minutely,  and  to  examine  the  cases  above  cited,  which  have 
been  the  subject  of  much  and  anxious  discussion  among  the  profession. 

If  the  trustee  refuses  to  perform  the  trust,  the  security  is  by  this  means 
also  rendered  ineffectual ;  except  through  the  aid  of  a  court  of  equity,  which, 
upon  a  bill  exhibited,  will  either  compel  him  to  execute  it,  or  more  proba- 
bly decree  an  execution  according  to  its  terms  by  the  marshal  of  the  court. 

'Deed  ot  trust  to  a  trustee  and  the  creditor,  with  power  to  either  to  sell.  The  power  as  to  the  cre- 
ditor is  void,  anda  sale  by  llie  trustee  alone  is  good.    So  I  decided  in  Bibb  us.Cason.Fred.C.C  181i8. 

tif  five  trustees  be  joint  tenants,  and  if  three  execute  a  conveyance,  it  will  sever  the  joint  estate, 
and  create  a  tenancy  in  common,  and  the  person  to|whoin  the  conveyance  was  made  may  recover 
three-fifths  iu  ejectment.    11  East,  283.  Chitty. 
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Thus  we  see  there  are  many  cases  in  which  this  species  of  conveyance  is 
disarmed  of  its  power,  and  placed  in  effect  upon  the  footing  of  a  mortgage. 
Let  us  next  see  in  what  manner  the  trust  is  to  be  executed. 

And  here  a  general  remark  will  suffice,  that  whatever  are  the  requisitions 
of  the  deed,  they  must  be  strictly  i)ursued  and  comjjlied  with  ;  for  in  equity 
the  trustee  is  considered  as  a  mere  agent,  and  if  he  does  not  comply  with 
the  terms  of  the  deed,  it  will  furnish  a  ground  for  setting  aside  the  sale  by 
bill  in  chancery.  The  legal  title  will  however  pass  to  the  vendee,  upon  the 
execution  of  the  deed  to  him  by  the  trustee.  That  this  will  be  the  case  un- 
til the  deed  is  rescinded  by  decree  of  a  court  of  equity,  is  obvious  from  the 
general  doctrines  of  conveyances  :  for  the  legal  title  being  in  the  trustee  by 
the  deed  of  trust,  his  conveyance  must  pass  it  away  to  his  vendee  of  neces- 
sity, whether  he  commits  a  breach  of  trust  or  not.  And  so  it  has  beenfirm^ 
ly  settled,  6  Mun.  358,  307.  Here  we  see  the  distinction  exemplified  be- 
tween a  mere  power  and  a  power  coupled  with  a  title  :  for  where  an  attorney 
in  fact  or  agent,  or  officer  of  the  law  who  has  no  title,  makes  a  sale  by  au- 
thority of  the  party  or  of  the  law,  his  deed  will  pass  no  title  unless  it  be  in 
strict  conformity  with  the  authority  or  the  law ;  but  a  trustee  who  conveys 
is  at  law  considered  as  passing  the  legal  estate  ;  though  equity  looking  upon 
him  merely  as  an  agent  or  instrument,  will  avoid  the  deed,  if  not  made  con- 
formably to  his  powers.     4  Mun.  431.     4  Cranch,  403. 

If  on  the  sale  of  the  trust  premises,  a  creditor  by  his  conduct  prevents 
other  persons  from  bidding,  whereby  the  property  is  sacrificed,  and  bought 
in  by  himself,  the  sale  will  be  set  aside.  6  Mun.  366.  And  indeed  where 
any  thing  unfair  appears,  the  same  course  is  usually  pursued,  though  pru- 
dence requires  that  such  sales,  partaking  as  they  do  of  the  character  of  ju- 
dicial sales,  should  not  be  disturbed  on  frivolous  grounds,  for  the  reasons 
strongly  given  against  too  ready  an  interference  with  the  latter.  Sug.  47. 
1  Sch.  &  Lef.  350.     14  Vez.  jr.  151. 

The  appointment  of  the  trustee  being  a  matter  of  personal  confidence,  it 
has  been  decided  that  it  was  not  competent  to  him  to  authorize  another 
person  to  proceed  to  sell  in  his  absence  and  stead,  there  being  no  provision 
in  the  deed  authorizing  such  a  substitute,  or  the  appointment  of  a  sub-agent 
or  trustee  for  effecting  the  sale.* 

It  is  an  established  rule  in  England,  that  a  trustee  is  to  be  allowed  noth- 
ing for  his  care  and  trouble,  unless  there  be  a  particular  allowance  provided 
by  the  deed.  2  Mad.  131.  1  Vern.  144.  1  Vez.  115.  3P.  Wms.251. 
5  Vez.  834.  9  Vez.  254.  11  Vez.  1.  Moreover,  if  he  uses  the  trust  mo- 
ney as  his  own  he  must  pay  interest  for  it.  6  John.  c.  17.  See  2  John.  c. 
154.  The  principle  applies  to  trustees  in  deeds  of  trust  for  securing  the 
payment  of  money,  and  therefore  in  all  such  deeds  the  compensation  should 
be  fixed.  The  practice  with  us  is  believed,  however,  rarely  to  correspond 
herewith.  In  the  case  of  Miller  vs.  Beverly,  (4  H.  &  M.  415.)  the  chan- 
cellor at  Richmond  allowed  five  per  cent,  commis^sion.  The  court  of  ap- 
peals reversed  the  decision,  (6  Mun.  99,)  but  7/pon  the  particular  circum- 
stances of  that  case  only,  leaving  it  to  be  inferred  that  in  other  cases  com- 
missions might  be  allowed.  It  is  of  little  importance  in  which  way  the  rule 
is  settled  :  for  if  it  be  understood  that  a  provision  must  he  made  by  the  deed, 
it  will  be  made  by  the  deed.  At  present,  hov/ever,  it  is  often  left  to  the 
common  usage  of  the  country. 

The  usual  mode  of  obtaining  possession  in  the  case  of  real  estate,  after  a 
sale  under  a  deed  of  trust,  is  the  institution  of  an  ejectment,  or  writ  of 

"Delesatw:  non  poteH  delegare.  Sug.  GoO,  applies  (his  principle  to  tlie  case  of  co-trusteps.  Exec- 
utors wlio  arc  empowered  to  sell  cannot  sell  by  attorney  in  fact:  for  it  is  a  personal  confidence.  4 
John.  C.  3(i8,  citing  inter  alia,  2  Ver.  643.  1  Vez.  417.  5  Sch.  &  Lef.  330.  3  E.  410.  Stig.  on  pow- 
ers, 2  pd.  167. 
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wrongful  detainer,  by  the  purchaser  against  the  debtor,  the  nature  of  which 
last  will  be  seen  by  referring  to  1  R.  C.  ch.  115. 

2.  Of  the  nature  of  the  estates  of  the  mortgagor  and  mortgagee  before  the 
failure  to  perform  the  condition  of  the  deed  by  payment  of  the  debt  secured 
by  the  mortgage. 

And  first  of  the  mortgagor.  The  question  as  to  the  light  in  which  he  is 
to  be  viewed  at  law,  while  he  retains  possession  of  the  mortgaged  premises, 
has  been  much  discussed  in  some  modern  cases.  In  some  his  estate  has 
been  compared  to  a  tenancy  at  sufferance,  and  in  others  with  more  accura- 
cy to  a  strict  tenancy  at  will,  but  without  the  privileges  incident  to  that  te- 
nancy. Thus  he  is  not  only  restrained  from  the  commission  of  waste,  (2 
John.  c.  c.  148.  3  Vez.  105.  3  Atk.  210,237,)  or  from  making  any  lease 
or  assignment  of  his  possession  that  is  binding  on  his  mortgagee,  but  he  is 
moreover  liable  to  be  removed  at  any  instant  and  without  even  the  ceremo- 
ny of  a  notice  to  quit ;  and  he  will  not  be  entitled  to  the  emblements  of 
the  land,  which  may  be  growing  when  he  is  ejected.  Nor  is  the  situation 
of  any  lessee  under  him  subsequent  to  the  mortgage  in  any  degree  better,  for 
such  lessee  may  be  turned  out  without  more  ceremony  or  greater  privileges  ; 
though  usually  if  he  is  solvent  and  pays  an  adequate  rent,  this  can  scarcely 
be  necessary,  as  the  mortgagee  is  entitled  to  have  the  rents  paid  to  himself 
instead  of  the  mortgagor  upon  giving  notice  to  the  tenant.  It  is  said,  how- 
ever, that  if  there  is  a  provision  that  the  mortgagor  shall  hold  possession 
"  for  the  number  of  years  "  given  for  the  repayment  of  the  mortgage  money, 
he  will  then  be  tenant  for  years.     Cro.  Ja.  654.     2  Cruise,  75. 

Next  as  to  the  mortgagee.  He  is  looked  upon  at  laio  as  holding  the  le- 
gal estate ;  as  entitled  to  rent  after  notice  to  the  mortgagor's  tenants,  but 
without  the  power  of  making  leases  so  as  to  bind  the  mortgagor  after  he 
has  performed  the  condition.  On  the  other  hand,  he  is  not  subject  to  cove- 
nants running  with  the  estate  until  entry,  nor  is  he  liable  to  be  restrained  in 
equity  even  from  such  acts  as  in  the  case  of  a  tenant  will  amount  to  waste, 
provided  the  security  is  defective  and  such  use  of  the  estate  appears  neces- 
sary for  his  ultimate  reimbursement.  Still  less  can  He  make  any  transfer 
of  his  estate  that  will  bar  the  rights  of  the  mortgagor,  even  a  fine  levied  by 
him  not  being  at  common  law  adequate  to  that  end.  Moreover,  he  is  in 
equity  looked  upon  as  a  trustee  for  the  mortgagor  in  many  respects,  as 
soon  as  he  takes  possession  of  the  estate.  If  he  makes  an  advantageous 
renewal  of  the  lease,  (where  the  mortgage  is  of  a  lease,)  it  will  be  a  trust 
for  the  mortgagor.  If  he  buys  up  a  disputed  title  to  the  estate,  (though  it 
is  not  so  of  an  incumbrance  bought  in  at  less  than  its  value,  2  Atk.  54,)  it 
will  inure  to  his  benefit.  If  he  receives  the  rents  and  profits  he  must  account 
for  them  strictly,  and  set  them  off  against  his  demand.  If  he  commits  waste 
by  cutting  down  timber  or  otherwise  he  will  be  chargeable  with  the  damage 
done,  or  the  profit  made.  In  short,  in  equity  the  mortgage  is  looked  upon 
only  as  personal  estate,  as  a  charge  upon  land  ;  as  liable  to  debts;  as  be- 
longing to  the  executor  instead  of  the  heir,  and  as  capable  of  being  devised 
by  will,  though  not  executed  as  a  devise  of  lands.     2  Bur.  978. 

3.  After  the  failure  to  perform  the  condition,  the  situation  of  the  parties 
is  considerably  varied.  For  at  law  the  rights  of  the  mortgagor  are  gone 
forever.  Had  he  performed  the  condition,  indeed,  and  entered  upon  the 
mortgagee,  the  estate  of  the  latter  would  have  been  utterly  avoided  ab  initio, 
and  the  former  would  have  been  seised  in  the  same  manner  as  if  he  had 
never  conveyed  it  away.  But  now  his  legal  rights  are  annihilated,  and  no- 
thing is  left  but  that  equity  of  redemption  of  which  we  have  already  spoken. 
The  mortgagee's  legal  title  cannot  be  impaired  by  payment  after  the  day. 
4  Ran.  245.  He  is,  however,  still  in  equity  looked  upon  but  as  a  creditor. 
His  interest  is  regarded  but  as  personal  estate,  although  the  mortgage  may 
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have  been  in  lee,  ami  it  passes  to  liis  executors  and  goes  in  a  course  of  dis- 
tribution to  the  personal  representatives  instead  of  to  liis  heirs.  Moreover, 
ho  is,  as  we  have  already  seen,  subject  to  be  divested  of  his  whole  interest 
in  the  land,  by  the  exercise,  on  the  part  of  the  niortga^'or,  of  his  right  of  re- 
demption by  payment  of  the  debt  within  the  period  prescribed  by  the  rules 
of  tiic  courts  of  equity.  It'  such  payment  should  be  made,  however,  after 
the  day  of  payment  has  passed,  a  re-conveyance  is  necessary  from  the  mort- 
gagee, in  order  to  reinvest  the  legal  estate  in  the  morlgiigor  ;  as  the  estate 
of  the  mortgagee  at  law  had  become  absolute  by  the  failure  to  perform  the 
condition. 

4.  0/  the  nature  of  this  equity  of  redemption ,  and  the  principles  of  equity 
concerning  it. 

The  equity  of  redemption  is  a  mere  creature  of  the  cJiancery  courts,  found- 
ed on  their  principle  of  relieving  against  penalties  and  forfisilures  where 
compensation  can  be  made ;  and  as  a  mortgage  is  nothing  but  a  pledge  for 
the  security  of  money,  those  courts,  as  we  have  seen,  allow  the  mortgagor 
u  reasonable  time  to  redeem,  even  after  the  condition  broken,  upon  liis  pay- 
ing up  the  j)rincipal,  interest,  and  costs,  due  upon  the  mortgage  ;  for  it  is 
but  natural  justice  that  the  debtor  should  get  his  land  again,  upon  paying 
the  creditor  his  money. 

It  was  the  natural  consequence  of  these  principles,  that,  in  the  eye  of 
that  tribunal  whose  creature  the  equity  of  redemption  is,  it  should  be  looked 
upon  as  the  estate  in  the  land  itself.  The  mortgagee  is  regarded  in  many 
respects  as  a  trustee  for  the  mortgagor,  although  it  is  said  that  they  are  in 
others  materially  different.  17  Vez.  132.  And  when  the  mortgagor  is  in 
the  actual  possession  or  receipt  of  the  rents  and  profits,  he  is  regarded  as 
having  such  a  seisin  of  the  equitable  estate,  as,  in  the  consideration  of  equi- 
ty, is  equivalent  to  an  actual  seisin  of  a  legal  estate  in  a  court  of  law. 
Hence  the  mortgagor  before  foreclosure  is  considered  the  owner  of  the  es- 
tate as  to  all  purposes  of  alienation,  devise,  descent,  curtesy,  dower,  (by 
our  law,)  and  even  of  incumbrance;  for  the  equity  of  redemption  may  be 
itself  mortgaged  for  the  purpose  of  raising  or  securing  other  sums  of  mo- 
ney. It  is  moreover  liable  to  debts,  but  the  extent  and  character  of  that  li- 
ability will  be  the  subject  of  investigation  elsewhere. 

This  equity  of  redemption,  however,  must  be  asserted  within  what  the 
courts  deem  a  reasonable  time.  No  precise  or  positive  time,  indeed,  is 
fixed  for  redemption  ;  nor  can  the  right  be  barred  as  long  as  the  mortgagor 
retains  the  possession  of  the  premises  or  part  of  them.  But  if  the  mortga- 
gee has  been  permitted  to  continue  for  twenty  years  after  forfeiture  in  the 
quiet  and  uninterrupted  possession  of  the  mortgaged  premises,  the  right  of 
redemption  will  be  presumed  to  be  abandoned.  This  period  has  been  fix- 
ed  upon,  either  by  analogy  to  the  limitations  in  actions  of  ejectment,  or  to 
the  length  of  time  which  creates  a  presumption  of  payment  of  a  bond.  1 
Wash.  2  Cruise,  lOG.  Be  this  as  it  may,  it  is  certain  that  in  further  imi- 
tation of  the  statutes  of  limitation,  infancy,  coverture,  imprisonment,  and 
absence  from  the  country,  have  been  always  considered  as  avoiding  the  bar 
arising  from  length  of  time.  2  Cruise,  106.  And  moreover,  as  in  all  other 
cases  of  presumption,  so  in  this,  the  presumption  may  be  repelled  by  evir 
dence  :  for  if  an  account  has  been  settled  between  the  parties  within  twenr 
ty  years,  the  right  of  redemption  will  be  thereby  preserved.  2  Vern.  377. 
2  Atk.  333.  5  Br.  P.  C.  187.  So  any  act  of  the  mortgagee  within  twen- 
ty years,  which  recognizes  the  transaction  to  be  still  a  mortgage  will  pre- 
serve the  right.  2  Brown,  397.  2  Cox,  290.  And,  lastly,  whatever  the 
length  of  time,  if  the  mortgagee  submits  to  be  redeemed,  a  redemption  will 
be  decreed. 
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Where  no  particular  time  is  appointed  for  payment  of  the  money,  (as  in 
the  case  of  Welsh  mortgages,)  it  is  said  (2  Cruise,  110)  redemption  will  be 
decreed  at  any  time.  I  do  not  perceive  how  the  equity  of  redemption 
could  arise,  since  there  could  be  no  forfeiture.  ^Vhcre,  indeed,  lands  are 
conveyed  to  A,  until  by  perception  of  the  rents  and  profits  he  has  satisfied 
his  debt,  no  length  of  time  will  bar  the  right  of  the  party,  unless,  indeed, 
the  mortgagee,  after  an  account  has  been  taken  shewing  his  debt  paid  off, 
has  been  permitted  to  retain  possession  more  than  twenty  years.  See  1 
Atk.  360.  Cases  of  this  description  have  never  occurred,  I  imagine,  in 
Virginia. 

Lastly,  we  may  observe,  that  where  a  fraud  has  been  practised  by  the 
mortgagee  at  the  time  of  the  mortgage,  (or  subsequently,  so  as  to  delay  the 
redemption,)  relief  will  be  given  notwithstanding  twenty  years  possession. 

5.  Who  may  redeem  ?  It  is  a  general  principle  that  whoever  hath  an  es- 
tate or  interest  in  the  mortgaged  nremises  has  a  right  to  redeem  :  for  as  the 
equity  of  redemption  will  descend  and  may  be  aliened,  devised,  or  encum- 
bered, it  follows  of  course  that  those  who,  by  any  of  these  means,  derive  an 
interest  from  the  mortgagor,  may  enforce  that  interest  by  an  exercise  of  the 
right  of  redemption.  Thus  not  only  the  person  mortgaging,  but  also  hi? 
heir,  or  doweress,  or  tenant  by  curtesy,  or  devisee  in  case  of  a  mortgage  of 
an  estate  in  fee  simple,  or  the  executor  or  administrator  in  case  of  the  mort-t 
gage  of  a  lease  for  years,  and  assignees,  and  subsequent  mortgagees  or 
judgment  creditors,  and  even  volunteers,  are  entitled  to  redeem. 

The  right  of  a  judgment  creditor  to  redeem  exists,  however,  only  where 
his  judgment  binds  the  estate  mortgaged.  Thus,  if  the  mortgage  be  of  a' 
term  for  years  the  judgment  does  not  bind  it  until  an  execution  against  the 
debtor's  goods  and  chattels  has  come  into  the  hands  of  the  sheriff,  or  a  casa 
(since  a  late  statute)  has  been  levied  on  his  body.  For  judgments  do  not 
(before  execution)  bind  the  goods  and  chattels,  of  which  character  a  lease 
is.  But  a  judgment  binds  a  freehold  estate  from  the  first  day  of  the  term 
in  which  it  is  rendered ;  and  therefore  if  the  mortgagor  was  a  tenant  in  fee 
simple  and  mortgaged  either  in  fee  or  for  years,  the  estate  is  bound  and 
the  creditor  may  redeem  even  before  execution  sued  out.  5  John.  C.  C. 
93.  And  such  redemption  may  even  be  after  a  decree  of  foreclosure  where 
the  judgment  creditor  or  other  subsequent  incumbrancer  was  not  a  party 
to  that  decree  and  so  not  bound  by  it.     2  Cruise,  98. 

6.  On  what  terms  the  party  is  permitted  to  redeem.  And  here,  first,  it  is 
obvious  that  redemption  can  only  be  ])ermitted  upon  payment  of  the  full 
amount  due  of  principal,  interest,  and  costs  ;  for  as  the  redemption  is  a  favor 
to  the  party,  he  must  (except  under  particular  circumstances  that  will  be 
hereafter  mentioned)  pay  the  costs  of  his  bill  to  redeem,  though  he  sux;- 
ceeds  in  obtaining  the  relief  he  solicits.     3  Mun.  68. 

But  this  is  not  all :  for  it  is  a  principle  of  the  court  of  chancery,  that  he 
who  asks  equity  must  himself  do  equity  ;  so  that  if  there  be  any  other  lien 
on  the  mortgaged  premises  besides  the  mortgage,  the  mortgagor  must  pay 
both,  or  he  shall  not  have  his  land  again.  This  is  one  species  of  \vhat  is 
familiarly  termed  "  tacking  "  in  the  chancery  books.  Thus  in  the  early  ca- 
ses it  was  decided,  that  if  a  man  borrowed  money  upon  mortgage  and  also 
a  further  sum  upon  bond,  and  the  mortgage  was  forfeited,  the  mortgagee 
might  tack  the  bond  to  the  mortgage,  and  the  mortgagor  should  not  redeem 
without  paying  both.  But  this  was  obviously  erroneous  :  for  it  was  in  effect 
to  charge  his  land  with  a  bond,  by  which  it  never  was  the  parties'  intention 
that  it  should  be  bound.  The  doctrine,  therefore,  was  soon  abandoned  in 
this  case,  though  the  principle  was  fully  recognized  in  its  application  to 
others:  such,  for  instance,  is  the  case  of  the  heir  of  a  mortgagor  who  had, 
as  in  the  last  casC;  borrowed  upon  mortgage  and  also  upon  bond.     The 
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bond  was  allowed  to  be  tacked  to  the  mortgage,  and  the  heir  was  not  per- 
mitted to  redeem  without  jiaying  botli  ;  lor  on  his  ancestor's  death,  the 
land,  while  it  remained  in  his  hands,  became,  in  elFect,  chargeable  with  the 
dcht.  1  Vern.  'l\o.  So  if  the  mortgage  was  of  a  term  of  years,  tlie  exec- 
utor would  not  be  permitted  to  redeem  either,  without  ])aying  both ;  2 
Vern.  177.  1  P.  Wms.  770;  lor  tiie  lease  was  liable  to  pay  the  bond  as 
part  of  the  assetts  of  the  estate,  though  it  had  not  been  so  made  liable  by  the 
mortgage.  Upon  the  same  ])rincii)le,  since  the  statute  of  fraudulent  devi- 
ses, which  j)laccs  the  devisee  on  the  same  footing  with  the  heir  as  to  liabili- 
ty for  bond  debts,  the  devisee  of  mortgaged  premises  mu^;t  pay  olf  the  bond 
as  well  as  the  mortgage,  before  he  can  redeem.  And  in  like  manner,  if  I 
hold  a  good  mortgage  upon  A's  land,  and  have  also  lent  him  a  further 
sum  on  the  credit  of  that  land,  but  from  some  informality,  the  security 
(i.  c.  conveyance)  is  defective,  A  shall  not  redeem  without  paying  oil" 
both ;  for  here  the  intention  was  that  the  land  should  be  bound  for  both, 
and  justice  demands  that  A  should  not  get  his  land  till  he  pays  olf  all  that 
is  due  upon  it.  And  this  is  the  case  also  in  England,  even  as  against  the 
assignee  of  the  equity  of  redemption  or  other  subsequent  incumbrancers. 
2  Vern.  2S6.     '2  Vez.  jr.  372.     2  Cox.  4-25.     2  Black.  R.  726. 

The  principle  upon  which  these  cases  turn  is  by  some  judges  said  to  be 
that  before  stated,  that  "he  who  asks  equity  must  do  equity."  By  others 
it  is  said  the  doctrine  turns  rather  upon  the  principle  of  preventing  a  multi- 
plicity of  suits.  3  Atk.  G30.  3  Bro.  c.  c.  162.  Thus,  in  the  case  of  the 
heir,  il  he  were  permitted  to  redeem  upon  paying  the  mortgage  without  the 
bond,  he  would  eo  instanti  have  assetts  by  descent  in  his  hands  liable  to  the 
bond,  and  the  creditor  would  only  be  turned  round  to  his  suit  against  the 
heir,  to  render  the  land  liable  in  his  hands  by  extent,  if  he  still  held  it,  or  to 
charge  him  personally  in  respect  of  the  land,  if  he  had  aliened  it.  And 
the  application  of  this  principle  will  explain,  very  clearly,  some  other  cases 
which  may  at  first  view  appear  inconsistent  with  the  foregoing.  For  it  is 
well  settled,  that  a  subsequent  incumbrancer  or  purchaser,  or  assignee  of 
the  equity  of  redemption,  whether  from  the  ancestor  or  the  heir,  may  re- 
deem without  discharging  the  bond  debt:  because  although  the  heir  is 
bound  for  his  ancestor's  debt  in  respect  of  the  land  descended,  and  although 
the  land  itself,  while  it  is  yet  in  his  hands,  is  liable  for  the  payment  of  the 
debt  by  extent,  yet  the  bond  itself  is  no  lien  upon  the  land.  The  lands  in 
the  hands  of  the  assignee  cannot,  therefore,  be  reached  at  law  by  the  credi- 
tor, nor  is  the  assignee  liable  at  law  in  respect  of  his  possession  of  them.  So 
that  the  creditor  has  no  right  to  go  against  him  for  the  bond  at  all,  and  equi- 
ty will  not  make  him  liable  when  he  was  not  liable  at  law,  the  money  due 
by  the  bond  having  been  advanced,  not  upon  the  credit  of  the  land,  but 
solely  upon  the  personal  credit  of  the  mortgagor.  See  3  Bro.  c.  c.  162.  2 
Fonb.  277.  See  also,  on  this  subject,  1  Vez.  87.  2  Vez.  jr.  376.  3  Atk. 
360.     1  Vern.  29.     2  Vern.  207.     6  Mun.  550. 

I  have  said  that  the  redemption  will  only  be  permitted  upon  payment  of 
the  principal,  interest,  and  costs  due  by  the  mortgage.  The  mortgagor, 
however,  is  entitled  to  demand  of  the  mortgagee  an  account  of  the  rents 
and  profits  of  the  land  while  in  his  possession,  which  will  go  to  the  credit 
of  the  mortgage,  and  thus  reduce  the  amount  to  be  paid  upon  redemption. 
For  if  the  mortgagee  takes  possession,  he  is  considered  as  the  bailiff  of  the 
mortgagor;  2  Atk.  534;  accountable  for  everything  he  makes  or  receives, 
which  is  chargeable  to  him  against  the  mortgage  debt.  But  he  is  account- 
able no  farther,  except  for  such  gross  negligence  as  amounts  to  wilful  de- 
fault. 2  Call,  430.  12  Vez.  493.  If  he  speculates,  it  is  at  his  own  ha- 
zard, for  he  is  still  chargeable  for  the  fair  rents.  Id.  If  the  profits  exceed 
the  interest,  the  excess  shall  go  to  reduce  the  principal,  notwithstanding  an 
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express  agreement  to  the  contrary,  and  although  the  contract  may  be  in  the 
form  of  an  absolute  bill  of  sale.  1  Wash.  14—19.  2  Call,  430.  He  is 
moreover  not  only  chargeable  with  what  he  has  actually  received,  but  also 
for  such  profits  as  but  for  his  wilful  default  he  might  have  received,  and  also 
for  waste  and  dilapidations  committed  by  or  through  him,  or  suffered  by 
his  neglect.  5  Mun.  4-20,  423.  Yet  he  is  not  obliged  to  lay  out  money 
any  farther  than  to  keep  the  estate  in  necessary  repair ;  3  Atk.  518  ;  nor  is 
he  bound,  it  is  said,  to  leave  the  premises  in  a^  good  repair  as  he  fouijd 
them.  1  Mad.  425.  1  Ans.  96.  If  he  expends  money  in  supporting  the 
mortgagor's  right  to  the  estate  where  his  title  has  been  impeached,  or  in 
paying  renewal  fines,  (as  they  arc  called,)  where  the  mortgage  is  of  a  lease- 
hold, with  covenant  to  renew,  he  shall  be  reimbursed  out  of  the  estate  with 
interest.  2  Vern.  84.  1  Ball  &  B.  202.  3  Atk.  518.  And  so  if  he  pay 
the  taxes  upon  the  lands  ;  though  he  is  not,  I  conceive,  chargeable  with 
the  loss  of  back  lands  for  non-payment  of  taxes,  where  he  was  not  in  actu-. 
al  possession.  In  such  case,  notwithstanding  the  marginal  quaere  annexed 
to  the  case  of  Coutts  vs.  Greenhow,  (2  Mun.  363,)  I  cannot  doubt  that  the 
liability  of  the  mortgagor  and  of  all  his  property,  (even  in  the  hands  of  vo- 
lunteers,) for  the  mortgage  debt,  would  be  unimpaired. 

In  the  settlement  of  accounts,  the  mortgagee,  if  he  has  been  in  posses- 
sion, is  allowed  all  just  expenses  and  disbursements ;  and  in  the  case  of 
slaves  while  he  is  charged  with  hires,  he  is  allowed  for  their  improvement 
and  bringing  up.  1  Wash.  19.  He  may  also  employ,  if  necessary,  and 
pay  a  bailiff  for  receiving  rents, — or  a  manager  of  the  estate  for  his  duties 
and  services ;  but  if  he  perforin  those  duties  himself,  he  cannot  charge  for 
them ;  for  the  law  will  not  permit  even  an  agreement  to  make  him  aii  al- 
lowance to  stand  as  good,  since  it  might  lead  to  abuse,  and  be  a  Cover  for 
extortion  by  the  creditor  from  the  debtor.  3  Atk.  518.  1  Vern.  316.  2 
Atk.  120.     10  Vez.  405.     5  Vez.  834.     9  Vez.  271. 

Interest  upon  interest  is  not  allowed  in  the  case  of  a  mortgage,  (3  Br. 
Ch.  Ca.'440,)  though,  in  England,  it  seems  that  where  the  Master  in  Chan- 
cery has  reported  principal,  interest,  and  costs  due,  interest  will  by  a  subse- 
quent order  be  allowed  on  the  whole  amount  of  what  is  due,  except,  per- 
haps, in  the  case  of  an  infant.  1  Mad.  427.  Such  is  not  the  practice 
with  us. 

If  the  mortgagee  assigns  his  mortgage,  the  assignee  must  allow,  in  ac- 
count with  the  mortgagor,  all  discounts  and  payments  made  to  the  mortga- 
gee before  notice  of  the  assignment ;  and  he  takes  the  mortgage  subject  to 
all  equities ;  for  dealings  with  a  mortgagee  before  notice  of  an  assignment 
of  it  are  valid.     6  John  C.  427,  citing  4  Vez.  389. 

Where  the  profits  exceed  the  interest,  the  practice  with  us  is  uniformly  to 
apply  the  excess  immediately  to  sink  the  principal,  though  in  Englg^nd  it 
does  not  seem  to  be  an  invariable  rule.     See  2  Atk.  410,  534. 

It  may,  and  indeed  it  does,  often  happen,  that  the  mortgaged  subject  is 
inadequate  to  the  discharge  of  the  whole  sum  found  due  by  the  mortgagor. 
In  such  cases  it  has  been  made  a  question  whether  the  mortgagee  would  be 
entitled  to  be  considered  as  a  creditor  for  the  excess.* 

The  principle  that  a  mortgagee  who  has  not  satisfied  his  debt  by  foreclo- 
sure, shall  be  considered  a  creditor  beyond  his  security,  (2  Fon.  282,)  is 
considered,  I  think,  as  incontrovertibly  established,  and  rests  certainly  upon 

*  On  an  application  for  an  appeal  at  Levvisburg  the  judges  of  appeals  concuned  in  the  opinion  that 
the  excess  was  to  be  considered  a  specialty  debt.  Tlie  case,  however,  was  that  of  a  deed  of  trust , 
though  I  am  not  aware  that  the  difference  is  material.  Any  writing  acknowledging  under  the  seal  of 
the  party,  that  a  certain  sum  is  due,  will  maintain  an  action  of  debt.  2  Call  530.  4  H.  &  M.^200. 
Could  noji  est  factum  be  pleaded  to  such  an  action  on  the  deed  of  trust?  I  should  think  not.  The 
action  lies  on  the  hidebtedness,  and  does  not  depend  upon  an  express  promise  to  pay.  In  Powell  on 
mortgages  it  is  laid  down  explicitly  that  the  surplus  is  a  spcchilty  debt.  Scd,  qu.  and  see  Williams 
on  Exn, 

15* 
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principles  of  reciprocity  and  equal  justice.  For  if,  by  the  adoption  of  the 
principle  of  redemption,  and  of  the  rules  wiiich  regulate  it,  a  court  of  equi- 
ty has  effectually  guarded  the  inort(ra<ror  against  loss,  and  prevented  the 
mortgagee  from  inakinggaiii,  he  surely  ought  not  on  the  other  hand  to  lose. 
Il  could  not  have  been  conteinplated,  because  he  took  a  security  lor  his 
money,  that  he  should  not  recover  any  balance  which  it  might  fail  to  satisfy. 
The  courts  will  not  consider  the  transaction  as  a  transfer  of  the  estate,  but 
merely  as  a  security  for  money :  and  considering  it  in  this  light,  if  the  es- 
tate is  insullicient,  the  mortgagor  ought  to  be  held  responsible  for  the  ba- 
lance. Nor  have  I  met  with  any  case  in  whi-ch  this  principle  seems  to  have 
been  brought  into  question  ;  for  though  in  Perry  vs.  Barker,  (8  Vez.  527. 
13  Vez.  198,)  after  foreclosure  an  injunction  was  granted  to  restrain  the 
mortgagee  from  recovering  the  supposed  deficiency  at  law,  yet  that  was 
because  the  balance  was  very  inconsiderable,  and  the  moTtf^ui(ee  had  more- 
over put  it  out  of  the  power  of  the  court  to  open  the  foreclosure,*  which  in 
England,  (where  a  sale  by  decree  of  the  court  is  not  the  usual  course,) 
is  always  required  of  a  mortgagee  who  brings  an  action  for  the  balance. 
Eq.  Cases,  Abr.  317.  1  Mad.  421.  For  where  the  security  is  defective, 
(^i.  e.  not  sufficient  to  satisfy  the  debt,)  it  is  often  referred  to  the  master  to 
set  a  valuation  on  the  estate,  and  the  plaintifi"  is  then  to  take  it  pro  tanto. 
Or  if  the  mortgagor  contends  that  it  is  worth  much  more  than  the  money, 
the  foreclosure  is  in  England  extended  liom  time  to  time,  so  as  to  give  the 
mortgagor  time  to  soil  and  redeem.  Where,  then,  the  mortgagee  after  fore- 
closure has  sold,  so  as  to  put  it  out  of  the  power  of  the  mortgagor  to  redeem, 
or  to  have  the  property  disposed  of  to  most  advantage,  it  does  not  seem  in- 
consistent with  general  principles  that  he  should  be  prohibited  from  pro- 
ceeding for  an  inconsiderable  balance,  as  in  the  case  of  Perry  vs.  Barker 
above  quoted. 

In  Virginia  however,  where,  as  we  shall  presently  see,  the  decree  on  a 
bill  to  foreclose  is  for  a  sale,  so  that  the  mortgagor  receives  a  surplus  if  the 
estate  be  worth  more  than  the  debt,  it  would  be  grossly  unequal  and  unjust 
if  the  mortgagee  could  not  proceed  for  his  balance.  It  is  therefore  decided 
in  the  case  of  Bumgarncr  vs.  Allen,  (6  Mun.  445,)  not  only  that  the  mort- 
gaged premises  are  liable  in  the  hands  of  any  person  into  whose  hands 
they  may  come,  but  that  the  mortgagor  is  responsible  for  any  deficiency  in 
their  value  compared  with  the  incumbrance  upon  them.  It  is  true,  in  an- 
other case,  (2  Mun.  337,)  an  action  of  covenant  was  not  entertained  upon 
a  mere  "  proviso  in  the  deed  for  the  payment  of  the  money;"  but  this  de- 
cision turned  only  on  the  technical  effect  of  the  proviso,  which  was  not  a 
covenant,  but  did  not  deny  that  the  surplus  could  be  recovered  by  other 
means.  Where  there  is  a  bond,  the  excess  may  be  recovered  by  suit  upon 
it;  2  Br.  Ch.  Ca.  126;  so  if  there  be  an  express  covenant  for  payment  of 
the  money,  an  action  of  covenant  would  lie  for  the  balance  ;  and  where 
there  is  neither  covenant  or  bond,  an  action  of  debt  would  still  lie,  since  the 
mortgage  contains  an  acknowledgment  of  a  debt  under  seal.  Indeed  every 
loan  creates  a  debt  from  (he  borrower,  whether  there  be  a  bond  or  covenant 
for  payment  or  not;  and  it  is  the  same  thing  if  the  debt  be  also  secured 
by  mortgage.  2  Fon.  283.  2  App.  Ba.  Abr.  244.  3  P.  Wms.  358.  In- 
deed if  the  creditor  had  taken  no  security  at  all,  he  would  have  been  a  cre- 
ditor by  simple  contract,  (2  Fon.  283,)  and  the  taking  an  inadequate  security 
ought  not  to  place  him  in  a  worse  condition. 

In  the  foregoing  remarks  we  have  seen  that  the  mortgagee  is  held  to  a 
strict  account  of  the  rents  and  profits  he  has  received,  and  the  mortgagor 
on  the  other  hand  is  considered  as  personally  liable  lor  the  excess  beyond 

*  Tliis  is  the  principle  of  the  case  in  2  John.  C.  128.    Tlie  bill  to  foreclose  was  dismissed  as  to  the 
niortsngor,  llie  creditor  liaving  had  tlie  land  sold  by  execution  under  the  New  York  law. 
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the  value  of  the  mortgaged  subject.  But  neither  he  nor  Iiis  lessee  are  C3m- 
pellable  to  account  for  the  rents  and  profits  received  by  them,  (3  Vez.  15,) 
except  that  his  lessee  is  liable  to  the  mortgagee  for  such  rents  as  accrue  af- 
ter notice  to  him  requiring  payments  to  be  made  to  the  mortgagee  instead 
of  the  mortgagor.  And  the  reasons  given  why  the  mortgagor  and  those 
claiming  under  him  are  not  held  to  account,  are  ihat  the  mortgagor  is  not 
the  bailiff  of  the  mortgagee,  and  as  the  latter  may  at  any  time  take  posses- 
sion, it  is  his  own  fault  or  folly  that  he  does  not  receive  the  rents  and  profits 
himself.  A  mortgagor  in  possession  may,  however,  be  injoined  from  the 
commission  of  waste,  when  there  is  any  reasonable  ground  of  apprehension 
that  the  security  may  prove  deficient.  2  John.  C.  148.  1  Dick.  75.  3 
Atk.  210,  237. 

7.  Under  the  last  head  we  had  occasion  to  speak  of  one  species  of  what 
is  familiarly  known  in  the  law  by  the  appellation  of  tacking.  We  proceed 
now  to  present  another  of  much  more  questionable  equity,  though  equally 
well  established  by  the  British  adjudications,  and  equally  the  law  of  our 
own  courts,  unless  the  operation  of  our  registry  acts  should  have  abolished 
it.  In  order  to  understand  this  matter  fully,  a  few  preliminary  remarks  seem 
proper. 

It  is  one  of  the  maxims  of  a  court  of  equity  that  "  where  equity  is  equal 
the  law  shall  prevail :"  or,  in  other  words,  that  where  two  persons  stand  up- 
on equal  grounds  in  respect  to  the  justice  of  their  demand,  he  who  has  the 
law  in  his  favor,  or  who  in  a  court  of  law  would  be  considered  as  having 
the  best  right,  will  prevail  also  in  a  court  of  equity.  Thus  if  A  and  B  each 
lend  money  to  C,  and  each  takes  a  mortgage,  they  have  each  an  equally 
just  right  to  payment.  If,  however,  A's  mortgage  was  first  executed,  he  of 
course  has  acquired  the  legal  title,  and  a  court  of  law  would  adjudge  the 
mortgaged  subject  to  him  to  the  exclusion  of  B  ;  for  both  in  law  and  equi- 
ty it  is  a  maxim  qui  prior  est  tempore,  potior  est  jure.  A  having  therefore 
acquired  the  better  title  at  law,  it  would  be  unjust  to  take  it  from  him  and 
give  it  to  or  share  it  with  one  who  had  no  better  claims  than  himself  in  an 
equitable  point  of  view,  and  whose  claim  was  inferior  in  a  legal  point  of 
view.  Where,  therefore,  there  are  several  mortgages  on  the  same  estate, 
they  must  be  paid  according  to  the  priority  of  their  respective  dates.  And 
in  like  manner  v/here  incumbrances  are  all  merely  equitable,  he  who  has 
the  first  equity  is  always  adjudged  to  have  the  better  right.  But  if  the  first 
incumbrance  be  merely  equitable  and  the  second  is  a  good  and  effectual 
assurance,  the  legal  title  thus  acquired  will  give  to  the  second  mortgagee  a 
preference,  not  at  law  only,  but  in  equity  also,  provided  he  had  no  notice 
of  the  prior  incumbrance :  for  as  he  had  no  notice,  his  equity  is  equal ; 
and  equity  will  not  interfere  where  both  are  equally  innocent,  but  will  leave 
him  who  has  got  the  legal  advantage  to  keep  it  and  make  the  most  of  it. 

Now  if  there  be  three  mortgagees,  the  last  of  whom  lent  his  money  to 
me  loithout  notice  of  the  second  mortgagee's  loan,  they  would  be  payable  ac- 
cording to  the  principle  above  laid  down  in  the  order  of  their  dates  ;  that 
which  is  prior  having  a  preference  over  that  which  is  posterior.  It  is,  more- 
over, obvious,  that  the  first  of  the  mortgagees  alone  has  the  legal  title,  for 
the  subsequent  mortgages  only  conveyed  the  equity  of  redemption.  In  this 
state  of  things  the  third  mortgagee  buys  in  the  first  mortgage,  takes  a  con- 
veyance from  the  first  mortgagee,  and  thus  becomes  the  holder  of  the  legal 
title.  By  this  act,  according  to  the  decisions  of  the  courts  of  equity,  his 
own  mortgage,  which  was  last  in  point  of  time,  (andt  therefore,  in  point  of 
right  alsQ,)  is  permitted  to  be  tacked  to  the  first  mortgage  bought  in  by  him, 
so  that  the  second  mortgagee  is  "squeezed  out ;"  and  the  third  mortgagee 
will  have  his  original  mortgage,  as  well  as  that  which  he  bought  in,  satisfied 
before  the  second  mortgagee  can  get  any  thing.     And  the  reason  given  is, 
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that  having  advanced  his  money  on  the  credit  of  the  land  without  any  notice 
of  the  second  incumbrance,  lie  has  equal  equity  with  the  second  mortgagee  ; 
and  having  the  legal  title  by  purchase  from  the  first  mortgagee,  the  law  is 
in  his  favor  and  shall  prevail.  The  legal  title  he  has  acquired  will  enable 
him  to  take  possesion  of  the  estate  and  hold  it  against  all  claiming  under 
the  mortwatror,  unless  they  claim  to  redeem  ;  and  when  the  second  mort- 
gagee  comes  into  equity  to  redeem,  in  order  to  get  at  the  mortgaged  premises 
for  his  own  indemnification,  he  is  told  that  he  can  only  be  permitted  to  re- 
deem upon  the  terms  of  p.'uying  both  the  first  and  third  mortgages,  be- 
cause the  third  mortgagee  having  ccpial  equity  and  the  legal  title,  equity  will 
not  interfere  nor  take  away  his  legal  advantage.  In  like  manner,  if  a  third 
incumbrancer  procures  an  assignment  of  a  judgment  which  bound  the 
n^ortgaged  premises,  at  lav/,  he  may  protect  himself  from  any  incumbrance 
subsequent  to  the  judgment  though  prior  to  his  own,  provided  he  had  no 
notice  of  it  when  he  lent  his  money  ;  that  is,  he  will  be  entitled  to  tack  or 
unite  his  mortgage  to  such  judgment,  and  will,  by  that  means,  be  entitled  to 
recover  not  only  the  amount  of  this  judgment,  but  also  of  his  own  mort- 
gage, before  the  prior  mortgagee  shall  be  entitled  to  recover  any  thing:  and 
this  because  the  prior  lien  of  the  judgment  gives  the  legal  title. 

In  these  cases,  it  must  be  observed,  that  the  loan  of  his  money  without 
notice,  by  the  last  incumbrancer,  is  an  essential  term  in  the  proposition  : 
but  his  want  of  notice  when  he  buys  in  the  preceding  incumbrance  is  not  so. 
He  is  equally  protected  even  though  he  had  notice  when  he  bought  it  up.* 
Nay — even  though  it  was  pendente  lite.  2  Cruise,  1G9.  Indeed,  the  very 
object  of  the  purchase  is  the  protection  which  it  affords,  and  the  courts 
have  considered  it  a  justifiable  self-protection.  It  has  been  characterized 
by  the  very  appropriate  appellation  of  the  "  tabula  in  naufragio  ;"  in  allu- 
sion to  the  case  put  by  ethical  writers  of  two  shipwrecked  mariners  with  a 
single  plank  between  them  insuflicipnt  for  the  safety  of  both.  Either  may 
seize  upon  the  whole  and  save  his  own  life,  by  plunging  his  friend  and  fel- 
low-sufferer into  the  gulph  of  waters  below. 

It  is  not  wonderful  that  such  a  doctrine  should  have  been  often  strenuous- 
ly resisted  and  warmly  reprobated,  yet  it  has  long  been  too  firmly  settled  to 
be  shaken  in  England.  It  is,  indeed,  carried  so  far,  that  even  though  the 
first  incumbrance  be  satisfied,  (as  if  it  were  an  old  mortgage  paid  off,  or  a 
satisfied  judgment,)  yet,  as  it  carried  the  legal  title,  it  has  always  been  held 
to  protect  the  third  incumbrancer  from  the  intermediate  incumbrance.  1 
Vern.  187.  2  Vern.  30,  279.  One  limitation,  however,  has  been  made  to 
this  doctrine  :  no  person  can  tack  to  a  prior  judgment  or  incumbrance  a 
subsequent  demand  which  did  not  arise  upon  the  credit  of  the  estate.  Thus 
an  ordinary  judgment  creditor  cannot  buy  in  an  old  mortgage,  and  tack  his 
judgment  to  it  so  as  to  gain  a  preference  for  his  judgment  over  a  mortgage 
prior  to  it  but  subsequent  to  the  old  mortgage.  2  P.  Wms.  491.  For  not 
havirkg  advanced  his  money  upon  the  credit  of  the  estate,  he  has  not  equal 
equity  with  the  second  mortgagee.  And  so  note  a  diversity :  that  a  third 
mortgagee  can  protect  himself  by  buying  in  a  precedent  judgment,  but  a 
subsequent  judgment  creditor  cannot  protect  himself  by  buying  in  a  prece- 
dent mortgage.  Yet  if  the  first  mortgagee  lends  a  further  sum  to  the  mort- 
gagor, upon  a  judgment  or  statute,  he  shall  retain  against  the  mesne  mort- 
gagee until  he  is  paid  both  his  mortgage  and  judgment.  Because  in  this 
case  it  is  said  to  be  presumed  tliat  he  lent  his  money  upon  the  judgment,  as 
knowing  he  had  hold  of  the  land  by  the  mortgage,  and  though  the  judgment 
passed  no  present  interest  yet  it  was  at  law  a  lien  upon  the  land.     2  P. 

».  !.'k  '*''''^<=''*''»"'  ^'^•,  Simonds,  15  Vez.  330,  tlie  Clianccllor  asks  whether  the  third  incumbrancer  Iiad 
^litli  .ft",r°*'^''''^"  "'•'^'^  "'^  ^'■'^  '""^  ""''ce  when  he  conveyed  to  the  third.  Sir  S.  Romelly  re- 
plied that  there  was  no  instance  of  such  protection. 
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Wms.  491.  2  Atk.  52.  16  Vez.  397.  In  6  John.  429,  Kent  C.  was  of 
opinion,  that  even  without  an  agreement  to  that  effect,  a  mortgage  may  be 
held  as  a  security  for  further  loans  ;  provided  there  is  no  intervening  right. 
Sed  quaere,  for  that  seems  to  be  going  very  fa/. 

It  will  have  been  remarked  that  the  principal  point  upon  which  the  doc- 
trine of  tacking  subsequent  to  prior  incumbrances  depends,  is  whether  the 
mortcragee  had  notice  of  the  prior  incumbrance  when  he  advanced  his  mo- 
ney. What  amounts  to  notice  becomes  therefore  important.  A  few  re- 
marks will  be  offered  liere  ;  but  the  subject  will  be  again  resumed  under  the 
head  of  Trusts. 

Notice  is  either  actual  or  constructive  ;  direct  notice  is  an  actual,  positive 
knowledge  of  the  prior  incumbrance,  by  the  party,  his  counsel,  attorney,  so- 
licitor, or  agent.  Constructive  notice  is  defined  by  Chief  Baron  Eyre,  (2 
Anstr.  432,)  to  be  no  more  than  evidence  of  notice,  the  presumptions  of 
which  are  so  violent  that  the  court  would  not  allow  it  to  be  controverted. 
Sug.  533.  2  Rand.  101.  It  is  extremely  difficult,  says  Mr.  Fonblanque, 
to  lay  down  any  general  rule  on  the  subject :  yet  it  seems  to  be  agreed  that 
he  who  contracts  with  an  agent,  executor,  or  trustee,  is  affected  with  notice 
of  the  instrument  under  which  the  party  derives  his  power,  for  he  has  a  right 
to  demand  it  and  ought  to  see  it ;  and  that  where  a  purchaser  cannot  make 
out  his  title  but  by  a  deed  which  leads  to  another  fact,  he  is  to  be  presumed 
to  have  notice  of  that  fact.  For  that  which  puts  the  party  on  an  enquiry, 
is  good  notice.  Fon.  B.  3,  ch.  3,  §  1.  Possession  of  land  is  therefore  al- 
ways regarded  as  constructive  notice  of  any  title  the  party  in  possession 
may  have.     16  Vez.  249. 

But  much  difference  of  opinion  has  prevailed  as  to  the  effect  of  the  re- 
cording or  registry  of  a  mortgnge.  It  has  been  very  justly  remarked,  that 
it  appears  to  have  been  the  intention  of  the  framers  of  the  recording  or 
register  acts  that  the  recording  of  the  deed  should  operate  as  a  notice  to  all 
the  world  of  its  existence  ;  and  that  the  records  being  public  and  free  for 
the  inspection  of  all  persons  whatsoever,  a  purchaser  ought  to  search  them 
or  be  bound  by  the  constructive  notice  derived  from  the  registry  of  the  deed. 
4  Cruise,  372.  Sug.  508,  510,  539.  The  courts  of  equity,  however,  have 
adopted  a  very  different  construction  ;  determining  that  the  deed  being  on 
record  is  not  constructive  notice  to  the  subsequent  purchaser,  although  there 
is,  I  think,  a  moral  certainty  that  every  such  purchaser  must  have  examined 
the  records  previous  to  his  purchase,  or  have  avoided  such  examination,  lest 
he  should  thereby  acquire  actual  notice  which  he  may  wish  not  to  do.  Lord 
King  was  among  the  first  who  decided  that  the  register  was  not  construc- 
tive notice  to  the  first  mortgagee,  who  might  therefore  take  up  a  further  sum 
upon  the  same  land  and  squeeze  out  the  second  mortgagee  :  for,  he  said, 
the  statute  was  not  made  to  give  validity  to  deeds.  It  was  made  to  avoid 
deeds  not  registered,  but  it  gave  no  more  efficacy  to  those  that  were  regis- 
tered than  they  had  before.  Amb.  680,  678.  2  Cruise,  372.  I  Sch.  & 
Lef.  103,  157.  2  Sch.  &  Lef.  64.  In  these  opinions  Chancellor  Kent 
seems  to  concur,  and  yet  in  4  John.  Ch.  C.  70,  he  seems  to  think  the  regis- 
try is  to  some  purposes  a  notice,  and  I  incline  to  think  they  are  also  enter- 
tained by  the  judges  of  our  court  of  appeals  ;  though  I  confess  they  ap- 
pear to  me  in  violent  hostility  with  the  very  object  of  the  recording  acts.* 

The  question  is  of  the  greatest  importance  in  reference  to  the  doctrine 
we  have  been  considering.  For  if  there  be  two  mortgagees  and  the  second 
mortgagee's  deed  be  recorded ;  if  this  record  be  notice  to  the  first  mortga- 
gee, he  cannot  afterwards  lend  more  money  on  the  same  security  and  shut 

*  Since  the  former  edition  of  this  work,  tlie  doctrines  above  stated  have  been  expressly  approv- 
ed, 3  Leigh, 365,  though  by  a  thin  court;  Cabell  dissentienie.  I  do  not  think  it  is  considered  as 
settled  law.  The  case,  indeed,  is  somewliat  peculiar,  and  does  not  seem  to  authorize  the  extension 
of  its  principle  to  ordinary  cases. 
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out  the  second  mortgagee.  In  like  niaiinor,  if  there  be  three  mortgages  all 
duly  recorded,  if  recording  the  second  is  notice  to  the  third  lender,  he  can- 
not protect  himself  Irom  it  ujjon  the  principle  of  tacking  by  buying  in  the 
iirst  mortgage.  On  the  other  hand,  if  the  second  mortgage  be  not  record- 
ed, it  is  void  as  to  the  third  unless  the  third  mortgagee  had  notice  of  its 
existence,  and  so  he  has  no  occasion  to  buy  in  the  first  to  protect  himself. 
So  that  if  the  register  be  notice  in  Virginia  perhaps  the  doctrine  of  tacking 
will  very  rarely  if  ever  occur  in  our  courts.  If,  however,  the  register  be  not 
of  itself  notice,  this  unreasonable  doctrine  may  flourish  with  us  as  vigor- 
ously as  it  has  overdone  in  ICngland  ;  unless,  indeed,  the  number  of  cases 
be  limited  by  the  natural  indisposition  of  individuals  to  lend  their  money 
where  there  are  heavy  and  known  incumbrances,  or  to  take  a  lien  upon  an 
estate  without  previously  examining  whether  there  have  not  been  prior  in- 
cumbrances upon  it. 

8.  Of  the  remedies  of  the  mortgage  creditor,  it  behoves  us  to  remark,  that 
they  are  various,  and  are  to  be  pursued,  according  to  their  character,  either 
in  the  courts  of  law  or  equity.  Thus  if  the  mortgagee  has  a  separate  bond 
or  even  a  covenant  in  the  mortgage  deed  for  the  payment  of  the  money,  he 
may  institute  his  action  at  law,  and  upon  obtaining  judgment  may  issue  the 
ordinary  executions  against  the  goods  and  chattels  or  person  or  other  lands 
of  his  debtor.  And  this  course  may  be  advisable  where  the  mortgaged  sub- 
ject is  likely  to  prove  deficient,  and  the  transactions  are  entangled  so  as  to 
threaten  a  tedious  litigation  ;  since  by  this  mode  the  creditor  takes  the 
chancG  of  securing  his  debt  by  recourse  to  the  other  property,  while  he  loses 
no  portion  of  his  rights  as  against  the  mortgaged  premises. 

So,  too,  when  the  security  is  likely  to  prove  defective,  the  mortgagee  may 
either  enter  and  take  possession  of  the  premises,  or  if  he  cannot  get  posses- 
sion without  the  aid  of  the  officers  of  justice,  he  may  institute  an  ejectment 
or  a  writ  of  wrongful  detainer  (of  which  we  shall  speak  hereafter)  and  oust 
the  mortgagor  from  the  land.  He  may  then  proceed  to  take  the  rents  and 
profits,  which  on  the  final  settlement  of  accounts  will  beset  off  against  the 
debt  and  interest  according  to  the  rules  of  statinff  such  accounts  in  the 
courts  of  equity.  Or,  if  the  premises  have  been  rented  out  by  the  mort- 
gagor, the  mortgagee  may,  if  he  prefers  it,  suffer  the  tenant  to  enjoy  his  lease, 
only  requiring  him  by  notice  to  pay  the  rents  to  him  instead  of  the  mortga- 
gor, which  he  will  be  bound  to  do  after  service  of  the  notice. 

These  are  the  remedies  of  the  mortgagee  at  law.  In  equity  he  has  the 
further  remedy  of  the  bill  to  foreclose,  which  has  been  already  explained, 
and  of  which  we  shall  presently  speak  more  at  large. 

It  is  a  well  established  principle  of  a  court  of  equity,  that  a  mortgagee 
will  not  be  restrained  from  using  all  his  remedies  at  once.  Thus  a  mort- 
gagee may  bring  an  ejectment  at  law  at  the  same  time  that  he  has  a  bill  of 
foreclosure  depending  in  a  court  of  equity,  and  the  court  will  not,  unless 
there  is  something  very  particular  to  take  the  case  out  of  the  rule,  stay  pro- 
ceedings upon  the  ejectment ;  2  Atkins,  343 ;  and  this  seems  reasonable  ; 
for  as  the  mortgagor  is  not  compellable  to  account  for  profits,  it  might  be 
that  unless  the  mortgagee  availed  himself  of  his  ejectment  to  get  possession 
immediately,  the  security  might  prove  deficient  from  an  accumulation  of  in- 
terest during  the  pendency  of  a  bill  to  foreclose.  Mead  vs.  Lord  Orrery,  3 
Atk.  244.     2  Atk.  107.     3  Vez.  25. 

9.  We  come  now  to  speak  more  particularly  of  the  bill  to  foreclose.  And 
here  we  must  remember,  that  while  an  equity  of  redemption  is  allowed  to 
the  mortgagor  by  the  principles  of  the  courts  of  chancery,  yet  that  redemp- 
tion may  at  any  time  be  hastened  by  the  mortgagee  if  he  is  desirous  of  get- 
ting his  money  immediately.  For  it  would  be  unjust  to  the  mortgagee  (and 
indeed  a  public  mischief)  if  he  were  kept  for  years  in  suspense  by  thcmort- 
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gagor ;  uncertain  whether  the  land  was  or  was  not  to  be  finally  confirmed 
to  him,  and  therefore  indifferent  to  its  improvement  or  averse  to  expendi- 
tures which  might  possibly  never  be  entirely  reimbursed  to  him.  Hence  he 
may  file  his  bill  in  equity  against  the  mortgagor  or  other  person  entitled, 
calling  upon  him  to  redeem  the  estate  within  a  reasonable  time  to  be  fixed 
by  the  court,  or  in  default  thereof  to  be  forever  foreclosed  from  the  privilege 
of  redeeming  ;  that  is,  to  lose  his  equity  of  redemption  without  possibility 
of  recall.  In  the  progress  of  this  bill  a  decree  of  foreclosure  is  at  length 
pronounced  by  the  court,  which,  in  Virginia,  usually  prescribes  a  time  for 
payment  of  principal,  interest,  and  costs  by  the  mortgagor,  and  in  default 
thereof  commands  the  marshal  of  the  court,  or  any  other  person  whom  in 
its  discretion  it  appoints  as  commissioner,  to  sell  the  mortgaged  premises 
for  cash,  or  on  such  credit  as  to  the  court  may  seem  proper :  and  out  of  the 
proceeds  of  sale  it  is  further  directed  that  the  debt,  interest,  and  costs  be 
paid,  and  the  residue,  if  any,  to  the  mortgagor. 

After  this  general  account  of  a  bill  to  foreclose,  it  may  not  be  improper 
here  to  show  who  are  the  requisite  parties  to  bills  of  foreclosure. 

First,  then,  of  parties  plaintiffs. 

If  the  heir  of  a  mortgagee  in  tee  bring  a  bill  to  foreclose,  the  executor 
must  be  a  party  plaintiff  or  defendant.  2  Eq.  Cases,  Abr.  77.  2  Vern.  66. 
1  Pow.  289.  But  in  a  mortgage  of  slaves,  or  of  leases,  or  other  chattel, 
the  executor  should  be  the  complainant,  and  not  the  heir.  1  Call,  419. 
The  reason  of  these  rules  is,  that  in  the  case  of  a  mortgage  in  fee,  though 
he  is  not  the  holder  of  the  title  to  the  land,  he  is  the  owner  of  the  money, 
and  in  the  other  cases  he  has  both  the  right  to  th«  money  and  the  title  to  the 
property. 

If  there  be  several  mortgagees  of  an  entire  thing,  or  if  there  be  several 
derivative  mortgagees,  they  must  all  be  made  parties  to  a  bill  of  foreclosure, 
to  avoid  a  multiplicity  of  suits.  1  Br.  Ch.  Ca.  368,  cited  1  Pow.  285.  2 
P.  Wms.  643.  And  though  in  Montgomery  vs.  the  Marquis  of  Bath,  (-3 
Vez.  580,)  where  a  trustee  had  laid  out  the  money  of  different  persons  on 
a  mortgage,  a  foreclosure  by  one  cestui  que  trust  as  to  his  share  was  permit- 
ted ;  yet  it  may  be  observed  that  a  question  as  to  the  necessity  of  joining 
the  others  was  not  made,  and  therefore  not  decided.  Moreover,  in  Virginia, 
where  a  sale  of  the  mortgaged  premises  is  always  ordered,  if  there  are  seve- 
ral mortgagees,  who  come  in  pari  passu,  they  ought  certainly  to  be  made 
parties  complainants,  or  if  they  refuse  to  join,  they  should  be  made  defend- 
ants. For  one  of  the  mortgagees  could  not  on  his  bill  alone  have  a  sale  of 
the  whole  land  ;  nor  should  the  court  decree  a  sale  of  part,  unless  the  others 
were  before  it  ;  because  such  a  measure  might  injure  the  sale  of  the  resi- 
due, and  diminish  the  value  of  the  security.  And  so  it  has  been  uniformly 
decided  in  the  chancery  courts  of  Virginia,  I  believe. 

It  is  said  by  Chancellor  Kent,  7  John  C.  C.  144,  that  in  a  bill  to  foreclose 
by  the  assignee  of  a  mortgag-e,  the  mortgagee  need  not  be  made  a  party, 
though  he  may  have  had  possession  and  received  rents  and  profits.  I  in- 
cline to  think  this  decision  unsupported  by  the  authorities  he  cites,  incon- 
sistent with  the  analogies  of  the  law,  and  at  variance  with  the  practice  with 
us.  The  original  mortgagee  is  made  a  party  because  the  accounts  are  to  be 
taken  of  the  payments  to  and  receipts  by  him  ;  because  payments  may 
iiave  been  made  before  notice  of  assignment;  because  in  the  adjustment  of 
these  matters  he  is  materially  interested,  and  is  indeed  the  only  person 
competent  to  adjust  them ;  because  in  case  such  payments  are  established 
the  assignee  ought  to  have  his  decree  over  against  him  at  once  ;  and,  lastly, 
because  such  a  course  is  best  calculated  to  do  complete  justice,  and  pre- 
vent multiplicity  of  suits,  both  of  which  are  prominent  objects  of  Ihc  prin- 
ciples of  courts  of  equity. 
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2.  or  parties  defendants  in  a  bill  to  foreclose.  And  here  it  is  a  general 
rule,  in  Virginia,  that  all  persons  entitled  to  redeem  must  be  made  parties 
dcfcnilants.  Thus  if  the  equity  of  redemption  has  never  been  assigned, 
and  the  mortgagor  had  i\  fee  simple  estate  in  the  premises,  the  mortgagor  or 
his  heir  must  be  party,  for  it  his  estate  that  is  to  be  foreclosed.  If  the  es- 
tate mortgaged  was  only  a  lease  for  years,  then  the  heir  need  not  be  a  party, 
for  the  executor  and  not  the  heir  is  in  this  case  entitled  to  redeem. 

It  is  not,  however,  in  England,  by  any  means  a  general  rule  to  make  all 
persons  parties  who  are  entitled  to  redeem.  It  is  true  that  an  under  mort- 
gagee, bringing  a  bill  to  foreclose,  must  make  the  prior  mortgagee  party  ;  6 
John  450;  and  the  mortgagor,  also,  4  Ran.  451;  and  even  where  the  first 
mortgagee  is  seeking  to  foreclose,  the  usual  practice  is,  to  make  all  incum- 
brancers, previous  to  filing  the  bill,  parties;  2  Mad.  150.  7  John.  c.  205. 
4  John.  GOG ;  for  those  who  are  not  parties  are  not  bound  by  a  decree  of 
foreclosure  ;  2  Pow.  29G;  so  that  the  mortgagee  who  sues,  unless  he  makes 
the  others  parties,  may  have  other  suits  with  those  incumbrancers.  But  it  is 
not  necessary  to  make  incumbrancers  subsequent  to  filing  the  bill  parties  ; 
for  according  to  the  law,  a  purchaser  during  the  pendency  of  the  suit  must 
abide  its  issue,  and  stand  in  the  shoes  of  his  vendor.  See  2  Mad.  150.  5 
John  89.  1 1  Vez.  194.  And  it  is  said  not  to  be  necessary  to  make  all 
subsequent  incumbrancers  parties,  who  became  so  before  filing  the  bill.  2 
Pow.  29G.  And  although  in  one  case  a  bill  of  foreclosure  was  ordered  to 
stand  over  to  make  a  judgment  creditor,  who  was  the  only  subsequent  irt- 
curabrancer  not  before  the  court,  a  party,  (3  Vez.  314.  See  12  Vez.  58,) 
yet  the  court  would  not,  from  a  feeling  of  inconvenience  that  might  ensue, 
lay  it  down  generally  that  all  incumbrancers  must  be  parties. 

Such  is  the  English  doctrine  ;  but  with  us  I  apprehend  it  would  be  other- 
wise :  for  here  we  must  advert  to  the  difference  of  the  English  and  Vir- 
ginia practice.  There,  the  decree  is  merely  to  foreclose  the  right  of  the 
defendant  who  is  party  to  the  suit,  and  no  other  is  bound.  Here,  it  is  to  sell 
the  premises,  for  the  purpose  of  raising  the  mortgage  money.  Now,  al- 
though no  injustice  would  be  done  by  the  English  practice  taken  altogeth- 
er, yet  great  injustice  would  be  done  if  a  sale  of  mortgaged  premises  were 
to  take  place  with  an  entire  uncertainty  as  to  the  amount  of  the  liens,  or 
the  character  of  the  claims  subject  to  which  they  must  be  sold :  for  howev- 
er well  ascertained  the  original  sums  may  be,  subsequent  payments  may 
have  rendered  the  amount  due  at  the  time  of  sale  utterly  indefinite.  Other 
considerations  concur  in  supporting  this  opinion.  It  is  admitted  that  if  the 
mortgagor  sell  the  land  after  the  mortgage,  and  before  bill  to  foreclose,  the 
purchaser  must  be  made  party  ;  and  so  it  was  decided  by  Chancellor  Carr, 
in  the  case  of  Colston  vs.  Orr,  in  1823.  So  the  devisee  of  the  mortgagee 
must  be  party  defendant  to  a  bill  to  foreclose  ;  and  in  general,  it  would  seem 
from  the  case  of  Mayo  vs.  Tompkins,  that  all  persons  concerned  in  inter- 
est should  be  made  parties  to  a  bill  of  foreclosure.  6  Mun.  520.  2  H.  & 
M.  G,  7.  This  principle,  indeed,  seems  to  have  prevailed  and  been  avowed 
in  the  English  case  of  Palk  vs.  Clinton.  12  Vez.  48.  I  think,  therefore, 
that  all  incumbrancers  previous  to  filing  the  bill,  should  be  made  parties,  to 
enable  the  court  to  make  a  complete  decree,  and  determine  the  rights  of 
all  parties  interested  ;  for  there  seems  no  assignable  reason  for  a  difference 
between  a  subsequent  purchaser,  or  a  devisee  who  is  a  volunteer,  and  a 
subsequent  incumbrancer.  There  is  another  distinction  yet  more  obvious 
arising  out  of  the  practice  in  England  and  Virginia.  It  is  unquestionable 
that  a  subsequent  mortgagee  has  aright  to  redeem.  1  Pow.  273.  Now  by 
the  English  practice,  though  there  be  a  foreclosure  as  to  the  mortgagor,  yet 
it  does  not  foreclose  the  subsequent  mortgagee,  for  he  who  is  not  a  party  to 
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the  bill  is  not  bound  by  the  decree.  2  Pow.  296.  As  therefore  the  decree 
only  forecloses  the  mortgagor's  right  of  redemption,  and  does  not  enforce 
a  sale  of  the  land,  there  is  nothing  to  impede  the  subsequent  mortgagee's 
filing  his  bill  to  redeem.  1  Pow.  273.  But,  with  us,  there  is  a  sale  under 
the  decree,  and  when  that  is  once  made,  the  subsequent  mortgagee's  chance 
of  redemption  is  gone  forever,  and  thus  his  right  of  redemption  is  taken 
away,  without  his  ever  being  party  to  a  bill  to  foreclose  him  of  his  equity. 
The  reasoning  here  seems  to  derive  some  support  from  the  opinion  of  Chan- 
cellor Kent,  6  John  C.  450,  in  which  he  adverts  to  the  difference  in  effect 
between  cases  of  strict  technical  foreclosure  according  to  the  English  prac- 
tice, and  a  decree  for  sale  according  to  ours. 

Mr.  Powell  tells  us  that  the  executor  of  the  mortgagor  need  not  to  be 
made  a  party  defendant  in  a  bill  to  foreclose,  though  it  was  objected  that  it 
hiight  through  him  appear  that  the  debt  was  paid ;  for  it  was  said,  if  the 
heir  would  have  the  benefit  of  any  payment  made  by  the  executor,  he  must 
prove  it.  3  P.  Wms.  333.  2  Mad.  150.  2  Bro.  279.  The  executor, 
however,  being  the  person  liable  over  to  the  heir,  it  is  in  fact  his  suit,  and 
on  principle  it  would  seem  he  should  be  a  party,  both  for  the  purpose  of  ad- 
justing the  balance  due,  and  that  complete  justice  may  be  done  by  decree- 
ing over  against  him  in  favour  of  the  heir.     See  6  Mun.  520. 

10.  We  come  next  to  speak  of  the  bill  to  redeem.*  Where  the  mortga- 
gor is  ready  to  pay  off  his  debt  and  release  his  land,  or  where  (the  mortga- 
gee having  turned  him  out  of  possession)  it  has  become  bis  interest  to  have 
the  property  sold  and  the  transaction  closed,  he  may  file  his  bill  calling  up- 
on the  mortgagee  to  receive  his  principal,  interest,  and  costs,  and  surrender 
to  him  his  estate.  In  the  progress  of  the  cause  a  decree  is  accordingly 
reiidered  to  that  effect,  but  further  providing  that  if  the  mortgagor  fails  to 
pay  up  the  full  amount  by  a  certain  day,  then  he  shall  be  foreclosed,  and  a 
sale  is  decreed  as  in  case  of  a  bill  of  foreclosure.  In  New  York,  on  a  bill 
to  redeem,  the  decree  is  to  dismiss  the  bill  unless  payment  be  made  in  a 
given  time  ;  but  this  is  not  our  practice. 

As  to  the  parties  in  a  bill  to  redeem  :  it  is  of  course  that  the  person  hav- 
ing the  right  to  redeem,  and  wishing  to  redeem,  will  be  party  complainant ; 
so  that  the  mortgagor,  the  assignee  of  the  equity  of  redemption,  the  heir  or 
devisee  of  the  mortgagor  of  an  estate  in  fee,  the  executor  of  the  mortgagor 
of  a  lease,  the  subsequent  rriortgagees  or  judgment  creditors  of  the  mortga- 
gor, and  even  volunteers  under  the  mortgagee,  may  be  the  complainants  in 
a  bill  to  redeem  ;   and  generally  no  other  person  is  a  necessary  party  plaintiff. 

As  to  parties  defendant. 

Where  the  heir  files  his  bill  to  redeem,  or  where  the  mortgagor  himself 
does  so,  the  heir  of  the  mortgagee  is  to  be  made  a  party,  because  the  legal 
title  is  in  him ;  and  his  executor  must  also  be  made  a  party,  for  the  money 
is  coming  to  him.  2  Mad.  150.  Where  a  subsequent  mortgagee  comes  to 
redeem  the  first  mortgage,  he  must  make  the  heir  of  the  mortgagor  a  party. 
Id.  citing  2  Br.  Ch.  Cases,  276. 

The  heir  need  not  be  a  party  to  a  bill  to  redeem  filed  by  a  devisee.  2 
Vez.  431.     1  Mad.  150. 

Where  a  mortgagee  has  a  plain  redeemable  interest,  and  makes  several 
conveyances  in  trust  to  entangle  the  affair  and  throw  obstacles  in  the  way 
of  the  mortgagor's  redemption,  it  is  not  necessary  that  the  plaintiff  should 
trace  out  all  the  persons  who  have  an  interest  in  such  trust  to  make  them 
parties.  1  Madoc,  151.  And  it  is  said,  that  if  there  be  several  mesne  as- 
signments of  a  mortgage,  all  these  assignees  are  not  necessary  parties,  (un- 

*  Where  a  morleage  has  been  satisfied  or  the  purpoees  of  a  trust  accomplished ,  the  mortgagor  may 
now  defend  himself  m  ac  ejectment  without  having  redeemed  by  bill  in  equity.  Acta  of  1830,  ch.  II, 
i  65. 
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less  the  mortgagor  was  a  party  to  the  assignments,  or  declared  what  was 
due.)  9  Vez.  268.  It  is  sufficient  in  such  case  that  the  last  assignee  be 
made  a  party.  2  Atk.  39.  One  remark  is  obvious,  that  as  the  object  of 
the  redemption  is  to  procure  a  reconveyance  of  the  estate  upon  payment 
of  the  mortgage  money,  the  owner  of  tlic  legal  title  must  always  be  made 
a  party  defendant:  and  the  |)ersonal  representative  to  whom  the  money  is 
due,  as  well  as  the  real  reprcscMitative  in  whom  the  legal  title  subsists,  ought 
to  be  made  party  to  such  a  bill. 

In  the  case  of  an  infant  possessed  of  lands  by  way  of  mortgngc,  the  law 
provides,  (1  R. 'C.  ch.  108,  §  I'S,)  that  the  gunrdinnof  the  infant  may  exe- 
cute such  deed  as  might  l)e  recpiircd  of  the  inlhnt  himself,  if  of  full  age, 
provided  he  be  thereto  autliorized  by  order  of  the  court  of  chancery  upon 
petition.  It  would  seem,  therefore,  that  the  guardian  ought  to  be  a  party 
to  a  bill  to  redeem,  since,  upon  priricij)le,  he  should  always  be  a  party  to  a 
bill  against  whom  a  decree  is  contemplated  to  be  made,  directing  him  to  do 
a  certain  act.     Sed  quare,  and  see  1  R.  C.  p.  201. 

I  will  next  proceed  to  some  remarks  upon  the  decrees  in  bills  to  foreclose, 
observing  first,  that  the  old  idea  that  the  dismissal  of  a  bill  to  redeem 
amounts  to  a  foreclosure,  seems  justly  reprobated  by  late  adjudications. 
See  2  Pow.  289.  9  Vez.  191.  11  Vez.  199.  1  Br.  Ch.  Ca.  191.  1  Mad. 
420.     Contra.     18  Vezcy,  460. 

There  is  a  marked  and  important  distinction  between  the  decree  to  fore- 
close in  England  and  in  Virginia.  This  has  been  already  adverted  to,  but 
must  be  now  more  particularly  explained. 

The  student  will  recollect  that  the  equity  of  redemption,  which  is  a  mere 
creature  of  the  courts  of  chancery,  is  tliat  equitable  right  supposed  to  reside 
in  the  mortgagor  after  he  has  failed  to  perform  the  condition  of  repayment 
of  the  money  loaned,  whereby  he  has  lost  forever  the  legal  title  in  the  pro- 
perty mortgaged,  while  the  mortgagee'^s  legal  right  hath  become  absolute 
and  unconditional.  But  though  the  mortgagee's  legal  right  is  complete, 
the  existence  of  this  equity  of  redemption  is,  in  effect,  at  war  with  the  real 
ownership  of  the  estate  by  him ;  for  he  is  at  any  moment  subject  to  have 
all  interest  in  the  property  divested,  and  to  be  compelled  to  reconvey  it  upon 
payment  of  the  mortgage-money.  And  this  is  his  condition,  even  if  he 
gets  possession  by  ejectment,  during  which  possession  he  is  considered  in 
a  light  little  better  than  that  of  bailiff,  collector  of  rents,  or  manager  of  the 
mortgagor.  This  would  be  a  great  hardship  on  him,  if  no  means  were  af- 
forded him  of  bettering  his  condition.  The  court  of  equity,  therefore,  which 
has  erected,  by  the  equity  of  redemption,  a  barrier  to  the  uncontrolled,  ab- 
solute, and  perpetual  enjoyment  of  his  legal  title,  holds  out  to  him  relief, 
by  authorizing  him  to  file  a  bill,  calling  on  the  mortgagor  or  other  person 
entitled  to  the  mortgaged  premises,  to  avail  himself  of  this  equity  of  re- 
demption, by  paying  up  the  amount  due,  or  to  be  foreclosed  forever  there- 
after from  asserting  any  such  right  to  redeem  :  and  when  this  is  done,  the 
mortgagee's  legal  title  being  left  without  any  further  equitable  barrier,  places 
him  in  possession  of  the  estate  as  absolute  and  unconditional  owner.  This 
is  the  course  which  is  pursued  in  the  English  courts :  for  if  the  mortgagor 
does  not  redeem  within  a  given  time,  his  equity  of  redemption  is  foreclo- 
sed— the  title  is  thus  made  complete — and  though  the  land  be  worth  more 
than  the  debt,  yet  is  the  mortgagor  without  other  relief  than  that  of  ex- 
tending^ from  tifne  to  time  the  period  of  redemption,  which  has  been  some- 
times liberally  done.  2  Pow.  310,  311,  312.  On  the  other  hand,  if  the 
mortgaged  subject  is  not  worth  the  debt,  we  have  seen  that  it  is  sometimes 
referred  to  a  commissioner,  or  master,  as  he  is  there  called,  to  set  a  valua- 
tion on  the  estate,  and  the  mortgagee  takes  it  pro  tanto  only.  2  Pow.  .334. 
*>till,  however,  there  must  be  a  limit  to  the  extension  of  the  time  of  rcdemp- 
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♦ion,  as  otherwise  the  mortgagee  would  be  kept  frcn  the  enjoyment  or  cul- 
tivation and  improvement  of  the  property.  Hence  it  may  happen,  that  for 
want  of  funds  to  redeem,  the  mortgagee  may  foreclose  a  mortgage  upon  an 
estate  of  much  greater  value  than  the  debt.  In  cases  of  dry  reversions  how- 
ever, and  a  few  other  cases,  sales  are  decreed  in  England  upon  bills  of  forof 
closure.    2  Pow.  331,  332,  333. 

These  considerations,  together  with  a  desire  to  give  effect  to  the  real  cha- 
racter of  the  transaction,  which  is  a  loan  of  money,  not  a  sale  of  land,  pro- 
bably have  given  rise  to  the  Irish  practice,  which  is  the  same,  I  believe,  in 
substance,  that  prevails  in  Virginia.  Here,  when  a  decree  is  rendered  on 
a  bill  to  foreclose,  the  court  appoints  a  certain  day  on  or  before  which  the 
party  seeking  to  redeem  shall  pay  the  amount  due  by  the  mortgage,  with 
costs  ;*  and  on  failure  to  do  so,  it  is  further  decreed  that  the  mortgaged  pre- 
mises be  sold  by  auction  by  commissioners,  or  the  marshal  of  the  court,  to 
the  highest  bidder ;  and  the  proceeds  of  sale  are  first  appropriated  to  the 
discharge  of  the  amount  due  with  costs,  and  the  residue  is  directed  to  be 
paid  over  to  the  party  having  title  to  redeem.  This  plan,  it  must  be  con- 
fessed, has  not  succeeded  according  to  the  benevolent  design  of  the  courts. 
In  a  country  where  land  is  abundant  and  capital  is  scarce,  public  sales  of 
estates  for  cash  generally  eventuate  in  great  sacrifices,  and  the  creditor  in- 
deed used  to  become  the  purchaser,  and  yet  is  enabled  to  do  so  in  many 
instances,  for  his  debt,  interests,  and  costs  only,  though  the  land  may  be 
worth  much  more.  The  legislature,  in  order  to  remedy  this  evil  as  far  as 
possible,  has  therefore  authorized  all  sales  under  decrees  in  equity  to  be 
upon  credit,  if  in  the  discretion  of  the  court  it  be  thought  proper;  1  R.  C. 
ch.  66,  §  41 ;  and  that  is  now  very  uniformly  the  practice  of  the  court.  The 
same  clause  also  provides,  that  when  the  execution  of  a  deed  is  necessary 
to  be  decreed,  it  shall  be  lawful  for  the  court  to  appoint  commissioners  to 
execute  it,  and  in  pursuance  hereof,  decrees  for  sale  generally  provide  that 
the  marshal  or  commissioner  shall  make  the  deed,  which  by  operation  of 
this  act  conveys  away  the  legal  title  of  the  mortgagee,  while  the  equitable 
title  of  the  mortgagor  is  foreclosed  by  the  decree,  so  that  the  title  of  the 
purchaser  is  thus  rendered  complete. 

In  a  bill  to  redeem,  a  similar  decree  is  made,  that  the  plaintiff  be  permit- 
ted to  redeem,  &c.,  and  that  upon  payment  of  the  money  with  interest,  the 
mortgagee  shall  reconvey  the  mortgaged  premises ;  but  on  failure  of  pay- 
ment, that  the  mortgagor  be  foreclosed,  and  that  the  mortgaged  premises  be 
sold,  &c.     2  Mun.  527.     3  Mun.  66. 

The  time  given,  of  "so  many  months,"  is  to  be  computed  according  to 
the  calendar,  and  not  by  lunar  months.  This  is  the  accustomed  practice, 
and  seems  justified  by  authority.     2  Pow.  291. 

In  decrees  of  foreclosure,  strictly  so  called,  the  time  may  be  enlarged  from 
six  months  to  six  months,  or  from  three  months  to  three  months,  according 
to  circumstances.  But  this  rule  does  not  apply  to  decrees  for  sale.  The 
time  given  for  payment  is  usually  six  months,  but  may  be  reduced  under  par- 
ticular circumstances.     It  is  never  afterwards  enlarged.     4  John.  C.  140. 

It  may  not  be  amiss  to  state,  that  the  purchaser  at  a  sale  under  a  decree 
of  the  court  of  chancery  may  be  compelled  by  attachment  to  complete  his 
purchase,  if  he  refuses  to  do  so.     2  John.  C,  506.     14  Vez.  512. 

In  the  case  of  an  infant,  although  the  court  will  proceed  to  foreclose,  yet 
the  interest,  of  infants  is  so  far  regarded  in  the  court  of  chancery,  that  no 
decree  of  foreclosure  is  rendered  against  them  without  giving  a  day  to  show 

*  When  money  is  payable  by  instalments,  Bome  of  which  are  not  yet  due  at  the  date  of  the  decree, 
orders  may  be  obtained  from  time  to  time  for  further  sales  on  the  fool  of  the  decree  as  more  becomes 
due.  2  John.  486.  2  Mun.  412.  And  tlie  decree  may,  indeed,  be  extended  to  embrace  an  instal- 
ment not  yet  due,  but  which  would  become  due  before  the  expiration  of  the  lime  for  advertising.  2 
John.  C.  487. 
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cause  against  it  after  tliey  come  of  age.  The  unit'  given  is  usually  six 
months.     2  Mad.  352.     In  partitions  it  is  twelve  months.     See  Post.  170. 

In  these  cases  the  terms  of  the  decree  are,  that  the  decree  is  to  be  bind- 
ing on  the  infant,  unless  he  shall,  within  six  months  after  he  shall  attain 
twenty-one  years  of  age,  (being  served  with  process  for  that  purpose,)  show 
cause  to  the  contrary.  2  Pow.  299.  But  no  day  is  given  to  a  feme  covert, 
though  her  mortgage  were  executed  by  herself  while  sole :  for  her  subse- 
quent marriage  ought  not  to  bar  or  delay  the  mortgagee ;  since  the  debtor 
can  never  take  advantage  of  his  own  act  to  prejudice  the  creditor. 

By  the  terms  of  the  decree  against  the  infant,  it  will  be  seen  that  it  must 
\)e  served  on  him  after  he  comes  of  age,  and  he  may  show  cause  within  six 
mopths  after  service.  But  he  is  not  permitted  to  go  into  the  account,  or 
pven  to  redeem  by  paying  what  is  reported  due.  He  can  only  shew  error 
in  the  decree.  2  Pow.  299.  3  Wms.  352.  In  Virginia,  where  the  jnort- 
gaged  subject  is  sold  out  and  out,  I  presume  the  infant  would  be  bound  ab- 
solutely by  the  sale,  unless  there  was  fraud  or  collusion  :  for  even  in  Eng- 
land, where  sales  of  mortgaged  premises  are  not  usual,  this  measure  has 
been  suggested  as  the  proper  course,  in  order  to  bind  the  infant's  rights.  1 
Vern.  295.  2  Pow.  300.*  And  indeed  were  it  otherwise,  no  person  would 
willingly  purchase  under  a  judicial  sale  where  an  infant  is  defendant,  since 
after  the  lapse  of  many  years  he  might  have  his  purchase  rescinded.  Hence 
great  sacrifices  would  arise,  or  the  courts  would  be  compelled  to  decree  a 
foreclosure  only,  without  directing  a  sale.  It  may  not  be  amiss,  however, 
to  remark  in  this  place,  that  where  a  decree  for  sale  has  been  carried  into 
execution,  and  afterwards  reversed  for  error,  the  sale  seen)s  to  be  rescinded 
as  a  necessary  consequence.  Such  was  the  case  in  Bull  vs.  Turnbull's  ad- 
ministrator, as  appears  by  the  transcript  of  the  decree  of  the  court  of  ap- 
peals, though  it  does  pot  appear  in  the  reporter.     4  Mun.  303. 

Where  the  infant  is  plaintiff,  he  is  as  much  bound,  both  at  law  and  equi- 
ty, as  a  person  of  full  age :  though  in  case  of  gross  neglect,  or  of  fraud  or 
collusion,  on  the  part  of  his  prochein  ami,  he  may,  when  he  comes  to  age, 
impeach  the  decree  rendered  in  his  suit,  and  if  the  facts  be  established  he 
may  reverse  it.  2  Pow.  301.  Courts  of  equity  are,  however,  more  indul- 
gent herein  than  formerly. 

In  ascertaining  the  amount  due  to  the  mortgagee,  the  rule  in  the  English 
court  of  chancery  seems  to  be,  that  the  commissioner  in  chancery,  in  com- 
puting interest  on  a  bond,  is  not  to  go  beyond  the  penalty,  except  under 
special  circumstances;  and  so  where  there  is  a  judgment  assigned,  interest 
is  calculated  to  the  date  of  the  report,  but  so  as  not  to  exceed  the  penalty ; 
for  the  judgment  does  not  exceed  it.  3  Vez.  557.  3  Br.  Ch.  Ca.  489.  1 
Yez.jr.  451.  3  B.  496.  5  Vez.  331.  17  Vez.  106.  6  Vez.  411.  So 
where  there  is  a  bond  and  mortgage,  if  the  creditor  resorts  only  to  the  bond, 
it  is  3oid  he  will  not  be  allowed  interest  beyond  the  penalty.  17  Vez.  106. 
But  if  he  claims  in  respect  of  his  mortgnge,  he  is  entitled  to  his  debt,  and 
whatever  interest  may  have  accrued.  Id.  This  distinction  seems  to  arise 
from  a  supposition  that  a  plaintiff  at  law  cannot  in  any  shape  recover  inte- 
rest beyond  the  penalty:  but  I  apprehend  he  may  do  so  in  the  shape  of 
damages  for\delention  of  the  debt;  and  if  so,  there  would  seem  no  reason 
for  this  unmcVHuing  distinction  between  a  bond  and  mortgage  for  the  same 
debt.  In  En^'land  perhaps  the  authorities  are  against  it.  In  the  case  of 
Lord  Lonsdai<it's.  Church,  (1  T.  R.  3SS,)  which  was  an  action  at  law  up- 
on a  bond,  witfc  condition  to  account  for  moneys  received,  it  was  held  (er- 

'  Sec  2  John.  C.  '■J!^i'.  In  siinli  r.isep,  (lie  New  York  practice  is,  to  refer  to  the  master  to  see  whe- 
ther the  debt  can  l>e  saiisfied  l)y  mhIp  ol  less  than  the  whole  of  the  mortgaged  subject ;  and  if  so,  what 
part  can  he  sold  with  Itast  injury  to  the  infant:  and  the  court  decrees  accordingly.  So  where  the 
Bill  is  to  foreclose,  the  in'erest  only,  or  part  of  the  principal  being  due,  referred  to  the  master  lo  report 
Tvhethfr  part  could  he  sii'd  wiihout  sarnficr,  and  which  part,    2  John.  C.  286.     See  also  2  Mun.  412. 
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roneously,  I  presume)  that  the  plaintiff  might  recover  damages  beyond  the 
penalty,  and  the  case  was  properly  overruled  in  Weld  rs.  Clarkson.  6  T. 
R.  303.  In  the  first  of  these  cases,  however,  several  others  were  cited, 
shewinor  that  interest  might  be  given  by  way  of  damages,  though  it  exceed- 
ed the  penalty,  and  the  latter  case  only  went  to  deny  the  application  of  the 
doctrine  to  bonds  in  the  nature  of  bonds  with  collateral  conditions;  since  if 
applied  to  such  cases  a  security  who  had  engaged  in  the  penalty  of  Zl, 000. 
might  be  rendered  liable  for  nO,000.  The  difference  is,  that  the  substance 
of  a  contract  by  bond  for  payment  of  money,  is  the  payment  of  the  debt 
with  interest  till  paid ;  that  of  the  bond  in  Lonsdale  rs.  Church,  was  to 
secure  the  performance  of  an  engagement.  In  this  latter  the  parties  fix 
upon  the  penalty  as  the  limit  of  their  liability  for  defect  of  performance. 
But  notwithstanding  this  obvious  distinction,  and  though  in  an  action  of 
debt  upon  a  judgment,  interest  may  be  recovered  in  damages  beyond  the 
penalty  of  a  bond  for  payment  of  money ;  1  East,  436  ;  yet  Lord  Kenyon 
decided  that  it  was  otherwise  in  debt  on  the  bond  itself.  Id.  See  1  Wash. 
30.  However  this  knotty  point  may  be  settled  elsewhere,  our  courts  have 
put  it  beyond  all  doubt  by  the  case  of  Tenant's  executor  rs.  Gray,  (5  Mun. 
494,)  in  which  the  principle  is  distinctly  recognized  and  acted  on,  that  the 
plaintiff  may,  in  the  shape  of  damages,  recover  the  interest  upon  the  prin- 
cipal sum  beyond  the  penalty  of  the  bond,  provided  the  damages  laid  in  his 
writ  are  not  exceeded.  Hence  in  equity,  also,  the  like  rule  would  prevail, 
and  there  is  no  longer  room  for  a  difference  between  a  bond  and  the  mort-r 
gage  in  that  court. 

As  to  costs. — In  a  bill  to  foreclose,  if  the  mortgagee  succeeds  he  is  of 
course  entitled  to  his  costs,  except  in  those  cases  where  his  conduct  has 
been  improper  or  oppressive.  1  Wash.  127.  7  Vez.  583.  But  where  the 
mortgagor  files  a  bill  to  redeem,  the  redemption  being  a  matter  of  favour  to 
him,  and  the  ^yhole  proceeding  for  his  own  benefit,  he  is  always  decreed 
to  pay  the  costs,  if  a  balance  appears  to  be  due  upon  the  mortgage.  3 
Mun.  68.  The  same  point  was  decided  also  in  Davison  rs.  Waite,  before 
Chancellor  Carr,  at  Winchester. 

If  a  subsequent  mortgagee  be  made  party  to  a  bill  to  foreclose,  he  is  not 
entitled  to  his  costs  if  the  fund  prove  deficient,  unless,  indeed,  he  disclaims 
or  offers  to  release.     6  John.  C.  4o5.     13  Vez.  370.     3  John.  C.  61. 

Lastly:  if  the  mortgagor  or  z  pendente  lite  purchaser  refuse  to  surrender 
possession  to  the  purchaser  under  the  decree,  the  court,  on  motion,  makes 
an  order  that  he  shall  deliver  up  the  possession  to  the  purchaser.  If  it  be 
disobeyed,  an  injunction  issues,  and  on  proof  of  service  of  the  injunction 
and  continued  refusal,  you  may  proceed  either  by  attachment,  or  a  writ  of 
assistance  issues.  4  John  C.  609.  2  Atk.  360.  I  Brown  C.  C.  375.  Dick. 
617.     1  Cox,  101.     For  the  form  of  the  writ,  see  2  Har.  399. 

The  student  is  referred  for  further  information  on  the  subject  of  mortga- 
ges to  Powell  on  mortgages  and  2  Cruise  60,  &c. 

IV.  Having  thus  treated  pretty  much  at  large  of  the  subject  of  mortga- 
ges, we  proceed  to  the  next  species  of  estates  defeasible  on  condition. 
These  are  called  estates  by  statute  merchant  and  statute  staple,  being  se- 
curities for  money  originally  permitted  among  traders  only  for  the  benefit 
of  commerce.  They  partake  rather  of  the  character  of  the  vivum  vadium 
th;in  of  the  mortgage,  and  moreover  under  them  the  body  of  the  debtor  was 
liable  to  be  seized  and  imprisoned  at  the  same  time  that  his  lands  and 
goods  were  delivered  to  the  creditor.  They  were  unknown  to  the  common 
law,  and  derive  their  origin  from  statutes  not  in  force  in  Virginia,  so  that  the 
learning  respecting  them  is  only  of  use  in  enabling  the  student  to  under- 
stand some  of  the  cases  in  the  books,  and  many  passages  in  elementary 
writers.     See  2  Saunders'  Index,  statute  merchant  and  statute  staple. 
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V.  Anotlicr  similar  conditional  estate  created  by  operation  of  law  for  se- 
curity and  satisfaction  of  debts  is  called  an  estate  by  elegit. 

Most  of  the  learniiiir  on  the  subject  ol' clcgils  will  come  under  review  in 
the  next  volume  of  the  Commentaries.  Jiut  it  would  be  improper  here  to 
omit  one  or  two  remarks. 

The  writ  of  elegit,  as  the  commentator  tells  us,  is  "that  by  wliich  the 
.sheriff  gives  to  the  plaintiff  the  possession  of  one  lialf  the  defendant's  lands 
to  be  occupied  and  enjoyed  until  his  debt  is  paid,  together  with  his  dama- 
ges." The  value  of  the  land  is  ascertained  by  the  verdict  of  a  jury,  ac- 
cording to  the  command  of  the  writ,  and  the  land,  thus  extended,  is  deliv- 
ered over  to  the  plaintiff,  as  has  been  before  observed.  And  at  law,  tlie 
jjlaintiff  is  only  responsible  for  this  estimated  value,  together  with  any  ca- 
sual or  acci/lcntal  profit,  not  estimated  by  the  verdict  of  the  jury,  and  for  any 
waste  which  he  shall  have  committed,  damages  for  which  may  be  offset 
against  the  debt.     4  Bac.  415.     G  Rep.  37. 

Where  there  is  no  waste  or  casual  profit,  and  the  debt  is  satisfied  by  the 
perception  of  the  profits  at  the  extended  value,  the  tenancy  by  elegit  ex- 
pires by  cfllnx  of  time,  and  the  defendant  may  enter  or  bring  an  ejectment 
to  recover  the  possession  again  ;  because  the  tenant  by  elegit  was  only  to 
retain  the  land  until  his  debt  should  be  levied ;  and  as  that  is  a  sum  certain, 
it  may  be  ascertained  exactly  by  computation,  when  the  plaintiff  was,  or 
might  have  been,  satisfied  out  of  the  extended  value.  2Saun.  72,  w  innoted. 

But  where,  by  waste  or  by  casual  profit,  or  the  unforeseen  exoneration 
of  the  tenancy  from  an  incumbrance,  (as  when  the  tenancy  is  incumbered 
with  a  life  annuity,  and  the  annuitant  dies,)  the  debtor  defendant  conceives 
that  the  plaintiff  has  received  out  of  the  profits  the  value  of  the  debt,  or 
where  he  has  a  release  of  the  debt,  or  is  at  any  time  willing  to  pay  it  off, 
deducting  the  profits  received  by  the  tenant  up  to  such  time,  he  may  have 
his  scire  facias  ad  computandum,  ct  ad  rehabendum  terrain.  See  2  Saun. 
72,  w  in  note  6.  4  Bac.  Abr.  415.  2  Bac.  Abr.  346.  This  is  a  writ  which 
lies  for  him  at  laiv,  and  upon  the  account  he  shall  be  allowed  only  the  ex- 
tended value,  together  with  credit  for  any  casual  profit,  and  for  damages  for 
any  waste  committed.  In  these  cases,  however,  he  cannot  enter,  but  is 
put  to  his  scire  facias;  because  the  certain  determination  of  the  estate  can- 
not be  known  by  mere  comparison  of  the  extended  value,  with  the  amount 
of  the  debt,  and  by  a  computation  thereupon.  And  so  when  the  debtor 
chooses  to  pay  up  the  balance  remaining  due,  at  any  time  after  crediting 
the  profits  to  that  time,  he  may  have  his  scire  facias  rehabendum  terrain,  but 
cannot  enter  or  bring  ejectment.  And  upon  that  scire  facias,  the  debtor 
must  bring  the  whole  balance  due  into  court,  and  tender  it ;  though  this 
seems  at  one  time  to  have  been  doubted.  2  Saun.  72,  w  in  note.  2  Saun. 
72  d. 

In  equity,  however,  the  debtor  receives  much  farther  aid ;  for  while,  as 
we  have  seen,  in  the  case  of  a  scire  facias  ad  computandum,  et  ad  rehaben- 
dum terram,  the  court  takes  the  account  according  to  the  extended  value, 
which  is  generally  much  below  the  real  value,  a  court  of  equity  holds  the 
plaintiff  to  an  account  of  the  real  profits  received,  and  charges  him  with  the 
excess  above  the  extended  value  :  though  that  is  done  only  upon  terms  of 
paying  interest,  and  such  extra  costs  and  damages  as  the  plaintiff  has  been 
put  to  bv  the  defendant.  2  Vent.  338.  2  Vez.  589,  590.  Hard.  136.  1 
Pow.  Mor.  421.     3Atk.  518.     2  Saun.  72,  x  innoie  6.     2Atk.  562. 

It  must  be  observed,  that  if  tenant  by  elegit  neglect  to  take  the  profits, 
the  defendant  may,  nevertheless,  at  the  time  when  the  debt  might  have  been 
satisfied  thereout,  sue  out  his  scire  facias  to  have  the  land,  and  the  te- 
nant will  be  charged  with  the  extended  value  at  law ;  or  in  equity,  with 
what  he  might  have  received,  whether  it  came  to  his  hands  or  not ;  2  Saun. 
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72,  w  in  note  5;  for  it  was  hia  own  folly  and  fuuit,  and  he  should  hear  the 
loss.  But  it  is  said,  in  that  case  he  cunnot  enter,  or  bring  ejectment,  but  is 
put  to  his  scire  facias.*     Id.     Ibid. 

So,  too,  if  he  be  ousted  by  a  stranger,  the  tenant  by  elegit  cannot  hold 
over,  but  is  put  to  his  action  of  trespass  against  the  stranger;  and  so  if  he 
be  interrupted  from  taking  the  profits  by  wars ;  that  is,  if  the  land  or  pro- 
fits be  destroyed  by  war,  he  shall  not  hold  over,  but  must  bear  the  loss.  'Z 
Saun.  72,  x. 

But  if  the  creditor  or  plaintiff  be  wrongfully  ousted  by  the  defendant,  or 
any  person  claiming  under  him  for  life  or  years,  the  plaintiff  shall  hold  over. 
2  Saun.  72,  x  in  note  G.  And  so  if  his  wife  recover  dower.  And  if  the 
profits  of  the  land  are  diminished  or  wasted  by  drowning  of  water,  or  by 
lightning,  or  any  other  act  of  God,  without  the  fault  or  negligence  of  the 
tenant,  he  shall  hold  over  the  land  until  he  be  satisfied  his  debt.  And  this 
seems  more  reasonable  than  the  decision  above  respecting  destruction  by 
war :  for  as  the  elegit  is  in  fact  but  a  security  out  of  which  the  debt  is  to 
be  made,  like  a  Welsh  mortgage,  and  as  by  the  course  of  equity  he  cannot 
get  more  than  his  due,  he  ought  not  to  be  the  sufferer  in  case  of  destruction 
of  the  profits  by  a  power  beyond  his  controul. 

Mr.  Blackstone  concludes  his  remarks  on  these  estates,  by  statute  mer- 
chant, statute  staple,  and  elegit,  with  the  observation  of  Sir  Edward  Coke. 
"  These  tenants  have  uncertain  interests  in  lands  and  tenements,  and  yet 
they  have  but  chattels  and  no  freeholds,"  (which  makes  them  an  excep- 
tion to  the  general  rule,)  "  because,  though  they  may  hold  an  estate  of  in- 
heritance, or  for  life,  ut  liberum  tenementuni,  until  their  debt  be  paid  ;  yet  it 
shall  go  to  their  executors:  for  ul  is  similitudinary ;  and  though  to  recover 
their  estates,  they  shall  have  the  same  remedy  (by  assise)  as  a  tenant  of  the 
freehold  shall  have,  yet  it  is  but  the  similitude  of  a  freehold,  and  nullum  si- 
mile est  idem."  "  This,  indeed,  only  proves  them  to  be  chattel  interests, 
because  they  go  to  the  executors,  which  is  inconsistent  with  the  nature  of 
a  freehold  :  but  it  does  not  assign  the  reason  why  these  estates,  in  contra- 
distinction to  other  uncertain  interests,  shall  vest  in  the  executors  of  the 
tenant  and  not  the  heir  :  which  is  probably  owing  to  this  ;  that,  being  a  se- 
curity and  remedy  provided  for  personal  debts  due  to  the  deceased,  to 
which  debts  the  executor  is  entitled,  the  law  has  therefore  thus  directed 
their  succession  ;  as  judging  it  reasonable  from  a  principle  of  natural  equi- 
ty, that  the  security  and  remedy  should  be  vested  in  those  to  whom  the 
debts  if  recovered  would  belong.  For  upon  the  same  principle,  if  lands 
be  devised  to  a  man's  executor,  until  out  of  the  profits  the  debts  due  from 
the  testator  be  discharged,  this  interest  in  the  lands  shall  be  a  chattel  inte- 
rest, and  on  the  death  of  such  executor  shall  go  to  his  executors  :  because 
they  being  liable  to  pay  the  original  testator's  debts,  so  far  as  his  assets  will 
extend,  are  in  reason  entitled  to  possess  that  fund  out  of  which  he  has 
directed  them  to  be  paid." 

>. 
CHAPTER  IX. 

OF  ESTATES  IN  POSSESSION,  REMAINDER,  AND  REVERSION. 

"  Hitherto  wc  have  considered  estates  solely  with  regard  to  their  dura- 
tion, or  the  quantity  of  interest  which  the  owners  have  therein.  We  arc 
now  to  consider  them  in  another  view :  with  regard  to  the  tiine  of  their  en- 
joyment, when  the  actual  pernancy  of  the  profits  (that  is,  the  taking,  pcr- 

*  This  seciris  in  conflict  with  the  law,  as  laid  down  above,  as  to  the  i  iglit  of  entry  where  the  elegit 
expires  by  efflux  of  time.  Yet  both  principles  axe  extracted  from  the  same  page  of  the  same  excellent 
xvorkv 
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ccptioii,  or  receipt,  of  the  rents  and  other  advahtagcs  arising  thererrom")  be- 
gins. Estates,  tlieicfore,  with  respect  to  this  consideration,  may  either  be 
in  possession,  or  in  expectancy  ;  and  of  expectancies  there  are  two  sorts; 
one  created  by  the  act  of  the  parties,  called  a  remainder ;  the  other  by  act 
of  law,  and  called  a  reversion." 

In  treating  this  very  complicated  and  dirticult  portion  of  the  law,  I  shall 
not  only  avail  myself  of  the  lucid  arrangement  and  explanations  of  Mr. 
Blackstone,  but  with  a  view  to  lay  before  the  student  as  complete  an  essay 
on  the  subject  as  the  short  time  allotted  to  these  lectures  will  permit,  I  shall 
connect  with  the  remarks  of  the  learned  commentator,  the  principles  of 
the  law  of  contingent  remainders  and  executory  devises,  laid  down  in  the 
very  justly  celebrated  essay  of  Mr.  Fearne.  With  these  it  will  become  my 
duty  also  to  interweave  the  important  changes  introduced  by  some  recent 
statutes  of  Virginia,  which,  in  the  laudable  effort  to  lessen  ihe  intricacies  of 
the  law,  have,  perhaps,  introduced  other  dilhcalties  which  the  adjudications 
of  the  courts  vfrill  alone  be  adequate  to  remove.  To  proceed  with  the 
commentator: 

"  I.  Of  estates  in  possession  (which  are  sometimes  called  estates  cxccu^crf, 
M'hereby  a  present  interest  passes  to  and  resides  in  the  tenant,  not  depend- 
ing on  any  subsequent  circumstance  or  contingency,  as  in  tlie  case  of  es- 
tates executori/,)  there  is  little  or  nothing  peculiar  to  be  observed.  All  the 
estates  we  have  hitherto  spoken  of  are  of  this  kind  ;*  for,  in  laying  down 
general  rules,  we  usually  apply  them  to  such  estates  as  are  then  actually  irr 
the  tenant's  possession.  But  the  doctrine  of  estates  in  expectancy  con- 
tains some  of  the  nicest  and  most  abstruse  learning  in  the  English  law. 
These  will  therefore  require  a  minute  discussion,  and  demand  some  degree 
of  attention. 

"  II.  An  estate  then  in  remainder  may  be  defined  to  be,  an  estate  limi- 
ted to  take  effect  and  be  enjoyed  after  another  estate  is  determined.  As  if 
a  man  seised  in  fee  simple  granteth  lands  to  A  for  twenty  years,  and,  after 
the  determination  of  the  said  term,  then  to  B  and  his  heirs  forever :  here 
A  is  tenant  for  years,  remainder  to  B  in  fee.  In  the  first  place  an  estate  for 
years  is  created  or  carved  out  of  the  fee,  and  given  to  A  ;  and  the  residue  or 
remainder  of  it  is  given  to  B.  But  both  these  interests  are  in  fact  only  one  es- 
tate ;  the  present  term  of  years  and  the  remainder  afterwards,  when  added 
together,  being  equal  only  to  one  estate  in  fee.  They  are  indeed  different 
parts,  but  they  constitute  only  one  whole :  they  are  carved  out  of  one  and 
ihe  same  inheritance :  they  are  both  created,  and  may  both  subsist,  togeth- 
er ;  the  one  in  possession,  the  other  in  expectancy.  So  if  land  be  granted 
to  A  for  twenty  years,  and  after  the  determination'  of  the  said  term  to  B 
for  life ;  and  after  the  determination  of  B's  estate  for  life,  it  be  limited 
fo  C  and  his  heirs  forever :  this  makes  A  tenant  for  years,  with  remain- 
der to  B  for  life,  remainder  over  to  C  in  fee.  Now  here  the  estate  of 
inheritance  undergoes  a  division  into  three  portions :  there  is  first  A's  es- 
tate for  years  carved  out  of  it ;  and  after  that  B's  estate  for  life ;  and  then 
the  whole  that  remains  is  limited  to  C  and  his  heirs.  And  here  also  the 
first  estate,  and  both  the  remainders,  for  life  and  in  fee,  are  one  estate  on- 
ly ;  being  nothing  but  parts  or  portions  of  one  entire  inheritance  :  and  if 
there  were  a  hundred  remainders,  it  would  still  be  the  same  thing;  upon  a 

*Sec  in  general,  as  lo  eslales  in  possessioji,  2  Cruise  Dig.  253,  id.  6  vol.  index,  tit.  Possession ;  1 
Preston  on  Estates,  'J3,  89.  As  to  estates  in  remainder,  2  Ciuise  Dig.  258,  id.  6  vol.  index,  tit.  Re- 
niainiler;  2  Saunders,  index,  Ueinainder,  Contingent  Remainder,  Cross  Remainder;  }  Preston  on 
Est.  89,  &.C.  As  to  reversions,  2  Ciuise  Dig.  451,  id.  6  vol.  index,  Reversions;  2  Saund.  index,  tit. 
Reversions;  I  Prest. on  Est.  89. 

An  estate  in  possession givee  a  present  right  of  present  enjoyment.  An  estate  in  remainder  gives 
a  right  of  f\jture  enjoyment,  wlicther  certainly  or  eventually  depends  on  the  form  of  the  gift;  and 
when  the  interest  is  contingent  in  its  limila'ions,  then  on  the  events  which  have  taken  place.  An  es- 
tate in  reversion  gives  a  present  fixed  >isftt  of  future  enjoyment.    1  Piest.  on  Est.  89,-  &c.        Chitty. 
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principle  grounded  in  mathematical  truth,  that  all  the  parts  are  equal,  and 
no  more  than  equal,  to  the  whole.  And  hence,  also,  it  is  easy  to  collect, 
that  no  remainder  can  be  limited  after  the  grant  of  an  estate  in  fee-simple  ; 
because  a  fee-simple  is  the  highest  and  largest  estate  that  a  subject  is  capa- 
ble of  enjoying  ;  and  he  that  is  tenant  in  fee  hath  in  him  the  lohole  of  th? 
estate :  a  remainder,  therefore,  which  is  only  a  portion,  or  residuary  part, 
of  the  estate,  cannot  be  reserved  after  the  whole  is  disposed  of.  A  parti- 
cular estate,  with  all  the  remainders  expectant  thereon,  is  only  one  fee-sim- 
ple :  as  £10  is  part  of  £100,  and  £60  is  the  remainder  of  it :  wherefore, 
after  a  fee-simple  once  vested,  there  can  no  more  be  a  remainder  limited 
thereon,  than,  after  the  whole  £100  is  appropriated,  there  can  be  any  resi- 
due subsisting. 

"Thus  much  being  premised,  we  shall  be  the  better  enabled  to  compre- 
hend the  rules  that  are  laid  down  by  law  to  be  observed  in  the  creation  of 
remainders,  and  the  reasons  upon  wliich  those  rules  are  founded. 

"  1.  And,  first,  there  must  necessarily  be  some  particular  estate,  prece- 
dent to  the  estate  in  remainder.*  As,  an  estate  for  years  to  A,  remainder 
to  B  for  life  ;  or,  an  estate  for  life  to  A,  remainder  to  B  in  tail.  This  pre- 
cedent estate  is  called  the  particular  estate,  as  being  only  a  small  part,  or 
particula,  of  the  inheritance  ;  the  residue  or  remainder  of  which  is  granted 
over  to  another.  The  necessity  of  creating  this  preceding  particular  es- 
tate, in  order  to  make  a  good  remainder,  arises  from  this  plain  reason ;  that 
remainder  is  a  relative  expression,  and  implies  that  some  part  of  the  thing 
is  previously  disposed  of:  for  where  the  whole  is  conveyed  at  once,  there 
cannot  possibly  exist  a  remainder  ;  but  the  interest  granted,  whatever  it  be, 
will  be  an  estate  in  possession. 

"  An  estate  created  to  commence  at  a  distant  period  of  time,  without  any 
intervening  estate,  is  therefore  properly  no  remainder;  it  is  the  whole  of 
the  gift,  and  not  a  residuary  part.  And  such  future  estates  can  only  be 
made  of  chattel  interests,  which  are  considered  in  the  light  of  mere  con- 
tracts by  the  ancient  law,  to  be  executed  either  now  or  hereafter,  as  the. 
contracting  parties  should  agree  ;  but  an  estate  of  freehold  must  be  created 
to  commence  immediately.  For  it  is  an  ancient  rule  of  the  common 
law,  than  an  estate  of  freehold  cannot  be  created  to  commence  in  futuro  ; 
but  it  ought  to  take  effect  presently  either  in  possession  or  remainder ;  be- 
cause at  common  law  no  freehold  in  lands  could  pass  without  livery  of  sei- 
sin ;  which  must  operate  either  immediately,  or  not  at  all. 

"  It  would  therefore  be  contradictory,  if  an  estate,  which  is  not  to  com- 
mence  till  hereafter,  could  be  granted  by  a  conveyance  which  imports  an 
immediate  possesion.  Therefore,  though  a  lease  to  A  for  seven  years,  to 
commence  from  next  Michaelmas,  is  good  ;  yet  a  conveyance  to  B  of  lands, 
to  hold  to  him  and  his  heirs  forever  from  the  end  of  three  years  next  ensu- 
ing, is  void.  So  that  when  it  is  intended  to  grant  an  estate  of  freehold, 
whereof  the  enjoyment  shall  be  deferred  till  a  future  time,  it  is  necessary  to 
create  a  previous  particular  estate  which  may  subsist  till  that  period  of  time 
is  completed ;  and  for  the  grantor  to  deliver  immediate  possession  of  the 
land  to  the  tenant  of  this  particular  estate,  which  is  construed  to  be  giving 
possession  to  him  in  remainder,  since  his  estate  and  that  of  the  particular 
tenant  are  one  and  the  same  estate  in  law.     As,  where  one  leases  to  A  for 

*By  a  late  act  of  assembly,  (1  R.  C.  ch.99  $28.)  it  is  provided,  that  an  estate  of  freehold  or  inheri- 
tance may  be  made  to  commence  iw/«<Mro,  by  deed,  in  like  manner  as  by  will.  This  seems  material- 
ly to  alter  the  law  herein,  although,  correctly  speaking,  such  an  estate  in  futuro  could  not  be  called 
a  remainder,  for  the  reasons  given  by  the  Commentator.  Moreover,  deeds  operating  under  the  sta- 
tute of  uses,  such  as  a  bargain  and  sale,  covenant  to  stand  seised,  or  a  conveyance  to  uses,  or  even  a 
devise,  may  give  an  estate  of  freehold  to  commence  in  futuro,  as  a  bargain  and  sale  to  A  and  his 
heirs,  from  and  alter  Wichaelmas-day  now  next  ensuing,  is  good ;  and  the  use  in  the  mean  time  re- 
sults to  the  bargainor,  or  his  heir.  See  2  Prest.  Conv.  157.  Saund.  on  Uaes  and  Trugts,  1  vol.  128, 2 
vol.98. 
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three  years,  with  remainder  to  B  in  fee,  and  makes  livery  of  seisin  to  A; 
here  by  the  livery  the  freehold  ia  immediately  created,  and  vested  in  B,  du- 
ring the  continuance  of  A's  term  of  years.  The  whole  estate  passes  at 
once  from  the  grantor  to  the  grantees,  and  the  remainder-man  is  seised  of 
his  remainder  at  the  same  time  that  the  termor  is  possefescd  of  his  term. 
The  enjoyment  of  it  must  indeed  be  deferred  till  hereafter;  but  it  is  to  all 
intents  and  purposes  an  estate  commencing  in  prceseiiti,  though  to  be  occu- 
pied and  enjoyed  inj'uturo. 

"As  no  remainder  can  be  created  without  such  a  precedent  particular  es- 
tate, therefore  tire  particular  estate  is  said  to  support  the  remainder.  But 
a  lease  at  will  is  not  held  to  be  such  a  particular  estate  as  will  support  a  re- 
mainder over.  For  an  estate  at  will  is  of  a  nature  so  slender  and  precari- 
ous, that  it  is  not  looked  upon  as  a  portion  of  the  inheritance  ;  and  a  por- 
tion must  first  be  taken  out  of  it,  in  order  to  constitute  a  remainder.  Be- 
sides, if  it  be  a  freehold  remainder,  livery  of  seisin  must  be  given  at  the  time 
of  its  creation  ;  and  the  entry  of  the  grantor  to  do  this  determines  the  es- 
tate at  will  in  the  very  instant  in  which  it  is  made:  or  if  the  remainder 
be  a  chattel  interest,  though  perhaps  the  deed  of  creation  might  operate  as 
H  future  contract,  if  the  tenant  for  years  he  a  party  to  it,  vet  it  is  void  by  way 
of  remainder :  for  it  is  a  separate  independent  contract,  distinct  from  the 
precedent  estate  at  will ;  and  every  remainder  must  be  part  of  one  and  the 
same  estate,  out  of  which  the  preceding  particular  estate  is  taken.  And 
hence  it  is  generally  true,  that  if  the  particular  estate  is  void  in  itscreation, 
or  by  any  means  is  defeated  afterwards,  the  remainder  supported  thereby 
shall  be  defeated  also  :  as  where  the  particular  estate  is  an  estate  for  the  life 
of  the  person  not  in  esse  ;  or  an  estate  for  life  upon  condition,  on  breach 
of  which  condition  the  grantor  enters  and  avoids  the  estate  ;  in  either  of 
these  cases  the  remainder  over  is  void. 

"2,  A  second  rule  to  be  observed,  (says  Mr.  Blackstone,)  is  this;  that 
the  remainder  must  commence  or  pass  out  of  the  grantor  at  the  time  of  the 
creation  of  the  particular  estate.  As,  where  there  is  an  estate  to  A  for  life, 
with  remainder  to  B  in  fee  :  here  B's  remainder  in  fee  passes  from  the  gran- 
tor at  the  same  time  that  seisin  is  delivered  to  A  of  his  life  estate  in  posses- 
sion. And  it  is  this  which  induces  the  necessity  at  common  law  of  livery 
of  seisin  being  made  on  the  particular  estate,  whenever  a /ree^oW  remainder 
is  created.  For,  if  it  be  limited  even  on  an  estate  for  years,  it  is  necessary 
that  the  lessee  for  years  should  have  livery  of  seisin,  in  order  to  convey  the 
freehold  from  and  out  of  the  grantor,  otherwise  the  remainder  is  void.  Not 
that  the  livery  is  necessary  to  strengthen  the  estate  for  years;  but,  as  livery 
of  the  land  is  requisite  to  convey  the  freehold,  and  yet  cannot  be  given 
to  him  in  remainder  without  infringing  the  possession  of  the  lessee  for 
years,  therefore  the  law  allows  such  livery,  made  to  the  tenant  of  the  par- 
ticular estate,  to  relate  and  enure  to  him  in  remainder,  as  both  are  but  one 
estate  in  law." 

The  rule  which  is  here  laid  down  by  the  Commentator,  and  which,  with 
his  explanation  and  commentary,  I  have  thought  ])roper  to  give  at  large,  is 
in  direct  conformity  with  the  opinion  expressed  in  a  foregoing  part  of  his 
work,  (vol.  2,  page  107,)  as  to  the  fee-simple  being  in  abeyance.  In  the 
passage  alluded  to,  he  tells  us,  that  "  if  an  estate  is  granted  to  John  for  life 
with  remainder  to  the  heirs  of  Richard,  the  inheritance  remains  in  abeyance 
during  the  life  of  Richard :"  for  as  netno  est  hteres  viveritis,  it  cannot  be 
known  during  his  life  who  may  be  the  person  to  take.  We  had  occasion 
heretofore  to  remark,  that  this  opinion  has  been  successfully  combatted  by 
Mr.  Fearne,  who  hys  clearly  shewn,  upon  principle  as  well  as  authority, 
that  the  fee-simple  remains  in  the  grantor  in  this  case  until  the  death  of 
Richard;  and  if  that  event  happens  in  the  lifetime  ol"  John,  the  remainder 
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then,  and  not  till  then,  vests  in  the  heir  of  Richard.  It  is  not  then  univer- 
sally true  that  the  remainder  must  commence  or  pass  out  of  the  grantor 
at  the  time  of  the  creation  of  the  particular  estate  ;  for  in  contingent 
remainders  it  remains  in  hlin  until  the  contingency  happens,  and  if  it  never 
happens  at  all,  or  if  it  even  does  not  happen  during  the  continuance  of  the 
particular  estate,  the  remainder  is  defeated,  and  the  grantor  is  in,  of  his  old 
estate.  In  vested  remainders,  indeed,  the  rule  is  strictly,  and,  I  presume, 
universally  true  ;  yet  in  this  respect  it  is  too  confined  and  limited.  I 
should  prefer,  therefore,  to  substitute  for  this  second  rn'e  of  Mr.  Blackstone, 
the  following  general  principle,  which  will,  I  believe,  be  found  universal  in 
its  application,  and  embraces,  moreover,  the  cases  for  which  the  rule  of  the 
Commentator  was  intended: — 

Whenever  a  freehold  remainder  is  created,  whether  the  particular  estate 
be  an  estate  of  freehold  or  only  for  years,  the  freehold  (for  life  at  least)  must 
pass  out  of  the  grantor  by  livery  of  seisin  or  what  is  equivalent  thereto  or 
the  remainder  will  be  void. 

"3.  A  third  rule  respecting  remainders  is  this:  that  the  remainder  must 
vest  in  the  grantee  during  the  continuance  of  the  particular  estate,  or  eo 
instanti  that  it  determines.*  As,  if  A  be  tenant  for  life,  remainder  to  B  in 
tail;  here  B's  remainder  is  vested  in  him,  at  the  creation  of  the  particular 
estate  to  A  for  life  :  or  if  A  and  B  be  tenants  for  their  joint  lives,  remainder 
to  the  survivor  in  fee ;  here,  though  during  their  joint  lives  the  remainder 
is  vested  in  neither,  yet  on  the  death  of  either  of  thsm,  the  remainder  vests 
instantly  in  the  survivor  :  wherefore  both  these  are  good  remainders.  But, 
if  an  estate  be  limited  to  A  for  life,  remainder  to  the  eldest  son  of  B  in  tail, 
and  A  dies  before  B  hath  any  son  ;  here  the  remainder  will  be  void,  for  it 
did  not  vest  in  any  one  during  the  continuance,  nor  at  the  determination,  of 
the  particular  estate  :  and  even  supposing  that  B  should  afterwards  have  a 
son,  he  shall  not  take  by  this  remainder;  for,  as  it  did  not  vest  at  or  before 
the  end  of  the  particular  estate,  it  never  can  vest  at  all,  but  it  is  gone  for 
ever.  And  this  depends  upon  the  principle  before  laid  down,  that  the  pre- 
cedent particular  estate,  and  the  remainder,  are  one  estate  in  law  ;  they 
must,  therefore,  subsist  and  be  in  esse  at  one  and  the  same  instant  of  time, 
either  during  the  continuance  of  the  first  estate,  or  at  the  very  instant  when 
that  determines,  so  that  no  other  estate  can  possibly  come  between  them. 
For  there  can  be  no  intervening  estate  between  the  particular  estate,  and 
the  remainder  supported  thereby  :  the  thing  supported  must  fall  to  the  ground, 
if  once  its  support  be  severed  from  it. 

"  It  is  upon  these  rules,  but  principally  the  last,  that  the  doctrine  of  con- 
tingent remainders  depends.  For  remainders  are  either  vested  or  contingent. 
Vested  remainders  (or  remainders  executed,  whereby  a  present  interest 
passes  to  the  party,  though  to  be  enjoyed  infuturo)  are  where  the  estate  is 
invariably  fixed,  to  remain  to  a  determinate  person,  after  the  particular  es- 
tate is  spent."  Or,  according  to  Mr.  Fearne,  estates  are  either  vested  or 
contingent:  an  estate  vested,  is  where  there  is  an  immediate  fixed  right  of 
present  or  future  enjoyment.  An  estate  vested  in  possession,  is  where  there 
exists  a  right  of  present  enjoyment.  An  estate  vested  in  interest,  is  where 
there  is  a  present  fixed  right  of /afwre  enjoyment.  1  Fearne,  2.  Such  is  a 
vested  remainder.  "  As  if  A  be  tenant  for  twenty  years,  remainder  to  B 
in  fee  ;  here  B's  is  a  vested  remainder,  which  nothing  can  defeat  or  set 
aside. 

"  Contingent  or  exccafori/ remainders  (whereby  no  present  interest  passes) 

*  It  may  be  a  matter  of  speculation  whether  even  this  rule  is  not  altered  or  impaired  by  the  act 
which  declares  tbatan  estate  of  freehold  may  be  made  to  commence  in  futuro,  by  deed  in  like  raan- 
Der  as  by  will.  If  no  prop  to  the  remainder'be  now  neeemary,  why  should  the  removal  of  the  prop 
destroy  the  remainder?    Of  this,  more  hereafter. 
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are  where  the  estate  in  remainder  is  limited  to  take  effect,  either  to  a  dubi- 
ous and  uncertain  ;jfirson,  or  upon  a  dubious  and  uncertain  event ;  so  that  the 
particular  estate  may  chance  to  be  determined,  and  the  remainder  never 
take  effect:"  or,  according  to  Mr.  Fearne,  a  contingent  remainder  is  one 
limited  to  depend  on  an  event  or  condition,  which  may  never  happen  to  be 
performed,  or  which  may  not  ha|)pen,  or  be  performed,  until  after  the  deter- 
mination of  the  preceding  estate.  Fearne,  3.  It  is  not  the  uncertainty  of 
ever  taking  effect  in  possession,  that  makes  a  remainder  contingent,  for  to 
that,  every  remainder  for  life,  or  in  tail,  is,  and  must  be  liable,  as  the  re- 
mainder man  may  die,  or  die  without  issue,  before  the  death  of  the  tenant 
for  life.  The  vresent  capacity  of  taking  effect  in  possession,  if  the  pos- 
;5Cssion  were  to  become  vacant,  (i.  e.  if  the  particular  estate  were  to  deter- 
mine,) and  not  the  certainty  that  it  will  become  vacant,  before  the  estate 
limited  in  remainder,  determines,  universally  distinguishes  a  vested  remain- 
der from  one  that  is  contingent.*  As  a  lease  to  A  for  life,  remainder  to  B 
for  life ;  here  B  may  die  first,  and  so  never  enjoy  his  remainder,  and  thus 
may  seem  to  have  only  a  contingent  interest;  yet,  it  is  held  to  be  a  vested 
remainder.     Fearne,  215. 

Pursuing  the  analysis  of  JNTr.  Blackstone,  we  observe  that  contingent  re- 
mainders may  be  limited  either  to  a  dubious  and  uncertain  person,  or  upon 
a  dubious  and  uncertain  event. 

"  First,  they  may  be  limited  to  a  dubious  and  uncertain  person.  As  if  A 
be  tenant  for  life,  with  rerpainder  to  B's  eldest  son  (then  unborn)  in  tail ; 
this  is  a  contingent  remainder,  for  it  is  uncertain  whether  B  will  have  a  son 
or  no  :  but  the  instant  that  a  son  is  born,  the  remainder  is  no  longer  con- 
tingent, but  vested.  Though,  if  A  had  died  before  the  contingency  hap- 
pened, that  is,  before  B's  son  was  born,  the  remainder  would  have  been  ab- 
solutely gone  ;  for  the  particular  estate  was  determined  before  the  remain- 
der could  vest.  Nay,  by  the  strict  rule  of  law,  if  A  were  tenant  for  life,  re- 
mainder to  his  own  eldest  son  in  tail,  and  A  died  without  issue  born,  but 
leaving  his  wife  enceinte  or  big  with  child,  and  after  his  death  a  posthu- 
mous son  was  born,  this  sou  could  not  take  the  land,  by  virtue  of  this  re- 
mainder; for  the  particular  estate  determined  before  there  was  any  person 
in  esse,  in  whom  the  remainder  could  vest.  But,  to  remedy  this  hardship, 
it  is  enacted  by  statute  10  &  11  W.  III.  c.  16,  that  posthumous  children 
shall  be  capable  of  taking  in  remainder,  in  the  same  manner  as  if  they  had 
been  born  in  their  father's  lifetime  :  that  is,  the  remainder  is  allowed  to  vest 
in  them,  while  yet  in  their  mother's  womb.t 

"  This  species  of  contingent  remainders  to  a  person,  not  in  being  must, 
however,  be  limited  to  some  one,  that  may  by  common  possibility  or /jo/cji- 
tia  propinqua,  be  in  esse  at  or  before  the  particular  state  determines.  As  if 
an  estate  be  made  to  A  for  life,  remainder  to  the  heirs  of  B  ;  now,  if  A 
dies  before  B,  the  remainder  is  at  an  end  ;  for  during  B's  life  he  has  no  heir, 
nam  nemo  est  haeres  viventis  :  but  if  B  dies  first,  the  remainder  immediately 
vests  in  his  heir,  who  will  be  entitled  to  the  land  on  the  death  of  A.  This 
is  a  good  contingent  remainder,  for  the  possibility  of  B's  dying  before  A  is 
potentia  propinqua,  and  therefore  allowed  in  law.  But  a  remainder  to  the 
right  heirs  of  B  (if  there  be  no  such  person  as  B  in  esse)  is  void.  For  here 
there  must  two  contingencies  happen :  first,  that  such  a  person  as  B  shall 
be  born  ;  and,  secondly,  that  he  shall  also  die  during  the  continuance  of  the 

*  Yet  where  an  estate  is  given  to  A  and  B  for  their  joint  lives,  remainder  to  the  Furvivor  in  fee, 
Mr.  Blackstone  tells  us  that  the  remainder  vests  in  neither  until  the  death  of  one.  Yet  here  is  that 
present  capacity  of  taking  effect  in  possession  which  fllr.  Fearne  considers  as  distinguishing  a  vested 
remainder.    The  expression  may  perhaps  be  rather  too  broad. 

t  By  the  act,  )  R.  C.  ch,  99,  $  28,  a  child  born  after  the  decease  of  its  father,  may  takc^  as  if  born 
in  hi«  lifetime,  though  there  i)e  no  partic«!ar  estate  to  support  the  remainder. 
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particular  estate  ;  which  make  '\l  potenfia  remotissitna,  a  most  improbable 
possibility.  A  remainder  to  a  man's  eldest  son,  who  halli  none  (we  have 
seen)  is  good,  for  by  common  possibility  he  may  have  one  ;  but  if  it  bo 
limited  in  particular  to  his  son  John,  or  Richard,  it  is  bad,  if  he  have  no  son 
of  that  name :  for  it  is  too  remote  a  possibility  that  ho  should  not  only  have 
a  son,  but  a  son  of  a  particular  name.  A  limitation  of  a  remainder  to  a 
bastard  before  it  is  born,  is  not  good:  for  though  the  law  allows  the  possi- 
bility of  having  bastards,  it  presumes  it  to  be  a  very  remote  and  improbable 
contingency.  Thus  may  a  remainder  be  contingent^  on  account  of  the  un- 
certainty of  the  person  who  is  to  take  it. 

"  A  remainder  may  also  be  contingent,  where  the  person  to  whom  it  is 
limited  is  fixed  and  certain,  but  the  event  upon  which  it  is  to  take  effect  is 
vague  and  uncertain.  As,' where  land  is  given  to  A  for  life,  and  in  case  B 
survives  him,  then  with  remainder  to  B  in  fee:*  here  B  is  a  certain  person, 
but  the  remainder  to  him  is  a  contingent  remainder,  depending  upon  a  du- 
bious event,  the  uncertainty  of  his  surviving  A.  During  the  joint  lives  of  A 
and  B  it  is  contingent;  and  if  B  dies  first,  it  never  can  vest  in  his  heirs, 
but  is  for  ever  gone  ;  but  if  A  dies  first,  the  remainder  to  B  becomes  vested. 

"Contingent  remainders  of  either  kind,  if  they  amount  to  a  freehold,  can- 
not [in  England]  be  limited  on  an  estate  for  years,  or  any  other  particular 
estate,  less  than  a  freehold.!  Thus  if  land  be  granted  to  A  for  ten  years, 
with  remainder  in  fee  to  the  right  heirs  of  B,  this  remainder  is  void  ;  but  it' 
granted  to  A  for  life,  with  a  like  remainder,  it  is  good.  For,  unless  the 
freehold  passes  out  of  the  grantor  at  the  time  when  the  remainder  is  created, 
such  freehold  remainder  is  void  ;  it  cannot  pass  out  of  him,  without  vesting 
somewhere ;  and  in  the  case  of  a  contingent  remainder  it  must  vest  in  the 
particular  tenant,  else  it  can  vest  no  where  :  unless,  therefore,  the  estate  of 
such  particular  tenant  be  of  a  freehold  nature,  the  freehold  cannot  vest  in 
him,  and  consequently  the  remainder  is  void." 

After  the  foregoing  extract  from  Mr.  Blackstone,  on  the  subject  of  the 
several  kinds  of  contingent  remainders,  and  his  very  succinct  explanations, 
the  student  will  find  it  both  entertaining  and  instructive  to  look  into  Mr. 
Fearne's  classifications,  and  to  examine  with  care  the  complicated  labyrinth 
which  he  has  threaded  with  such  distinguished  ability.  I  propose,  there- 
fore, to  present  a  synopsis  of  the  most  prominent  principles  developed  in 
his  masterly  performance. 

Mr.  Fearne  divides  contingent  remainders  into  four  kinds.  1.  Where 
the  remainder  depends  entirely  on  a  contingent  determination  of  the  par- 
ticular estate  itself;  as  an  estate  to  the  use  of  B  till  C  returns  from  Rome, 
and  then  over.  2.  Where  the  contingency  is  independent  of  the  determi- 
nation of  the  particular  estate  ;  as  a  lease  to  A  for  his  life,  remainder  to  B 
for  life,  and  if  B  die  before  A  remainder  to  C  for  life.  3.  Where  the  con- 
dition is  certain  in  event,  but  the  particular  estate  may  determine  before  it; 
as  an  estate  to  J.  S.  for  life,  and  after  I.  D.'s  death,  to  another  in  fee.  4. 
Where  the  person  to  whom  the  remainder  is  limited,  is  not  in  esse,  or  yet 
ascertained ;  as  an  estate  to  A  for  life,  remainder  to  B's  right  heirs ;  or  an 
estate  for  life  remainder  to  the  first  son  of  B,  who  has  no  son  born.  Fearne, 
5,  6,  7,  8,  9. 

*In  this  case,  though  A's  life  estate  should  determine  by  surrenderor  forfeiture,  B  could  not  take, 
according  to  the  terms  of  the  limitation,  unless  he  survived  A ;  so  that  this  is  strictly  a  contingent  re- 
mainder. But  in  the  case  before  cited  from  Fearne,  of  a  limitation  to  A  for  life,  remainder  to  B  for 
li  fe,  if  A's  estate  determined  in  any  manner  whatever  during  B's  life,  the  estate  would  devolve  upon 
B  instantly,  which  brings  it  strictly  within  the  definition  of  a  vested  remainder. 

t  It  is  probable  this  rule  of  the  common  law  is  altered  by  the  act,  (1  R.  C.  ch.  99,  $  28,)  which  pro- 
vides that  a  freehold  estate  may  be  made  to  commence  in  futuro  by  deed,  in  like  manner  as  by  will. 
It  will,  however,  conduce  to  the  clearer  understanding  of  the  subject  to  institute  a  distinct  inquiry  as 
to  tlie  efiect  of  our  recent  acts  on  the  subject  of  executory  limitations.    This  hereafter. 
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Of  the  three  first  kinds  of  contingent  remainders  above  mentioned,  it  is 
unnecessary  at  this  time  to  say  more  ;  but  it  behoves  us  here  attentively  to 
consider  the  fourth  species,  tliat  we  may  distinguish  when  the  limitation  is 
to  be  looked  upon  as  a  remainder,  and  when  it  is  to  be  regarded  only  as 
designating  the  quanlity  of  interest,  which  the  first  taker  is  to  have.  Mr. 
Fearne  culls  these  cases  exceptions  to  the  fourth  descrij)tion  of  contingent 
remainders.  These  exceptions  arise,  from  the  law's  sometimes  considering 
the  limitation  to  the  uncertain  person  or  persons,  not  in  being,  as  enlarging 
the  estate  of  the  ancestor,  instead  oi"  creating  a  separate  and  independent 
remainder  in  the  person  to  whom  it  is  limited.  They  grow  out  of  the  rule 
in  Shelley's  case. 

The  rule  in  Shelley's  case  is,  "that  wliere  the  ancestor  takes  an  estate 
of  freehold,  with  a  remainder  in  the  same  deed  either  mediate  or  immedi- 
ate, to  his  heirs,  or  the  heirs  of  his  body,  the  word  heirs  is  a  word  of  limi- 
tation of  the  estate,  and  not  of  purchase."  Where  such  remainder  is  im- 
mediate, it  vests  or  is  executed  immediately,  in  possession,  in  the  ancestor; 
where  it  is  mediate,  (i.  e.  where  there  is  an  intervening  estate,)  it  vests  in 
him,  immediately,  in  interest.  Fearne,  33.  See  Harg.  Law  Tracts  on  the 
reason  of  the  rule,  5(54  to  570. 

Before  we  proceed  to  consider  the  cases  arising  under  this  rule,  the  stu- 
dent will  be  pleased  to  observe,  that  its  direct  operation  is  to  give  such  a 
construction  to  deeds  or  wills  as  will  tend  to  enlarge  the  ancestor's  (or  first 
taker's)  life  estate  into  an  estate  of  inheritance,  or  at  least  to  vest  in  him 
the  estate  which  is  limited  in  terms  to  his  heirs.  The  effect  is,  that  the  an- 
cestor being  invested  with  an  estate  in  tail  or  in  fee  executed,  or  at  least 
vested  in  himself,  may  dispose  of  the  estate  at  pleasure  ;  whereas,  if  the  lim- 
itation was  construed  to  give  a  contingent  remainder  to  the  heir,  the  first 
taker  w^ould  have  no  pov/er  to  dispose  of  more  than  the  life  estate ;  and  as 
during  his  life  he  can  have  no  heir,  there  would  be  no  other  person  capa- 
ble of  disposing  of  the  fee. 

From  this  consideration  arose  in  part  the  judgment  of  the  court  in  Shel- 
ley's case.  A  desire  to  lock  up  property  in  the  hands  of  individuals,  in- 
stead of  permitting  that  free  disposition  which  the  necessities  of  society  re- 
quire, and  which  contributes  so  much  to  its  prosperity,  was  very  early  dis- 
played by  the  nobles  in  feudal  times,  and  has  been  more  than  once  hinted 
at.  It  was  however  resisted  with  much  ability  by  the  courts,  and  particular- 
ly as  we  have  seen  in  relation  to  conditional  fees  at  common  law — the  pre- 
cursors of  estates-tail.  The  same  policy,  doubtless,  was  the  basis  of  the 
rule  we  are  now  discussing  ;  though  (perhaps  with  a  view  to  reconcile  the 
aristocrasy)  it  was  placed  also  on  the  footing  of  a  necessity  to  prevent  the 
lord  from  being  defrauded  of  the  marriage  and  wardship  of  the  heir,  if  he 
took  by  purchase  and  not  by  descent.  See  Harg.  Tracts,  501.  4  Cruise, 
254,  on  the  subject  of  the  reason  of  the  rule. 

Before  we  proceed  to  the  consideration  of  the  cases  which,  however  ap- 
parently similar  to  those  embraced  by  the  rule,  are  yet  not  considered  with- 
in it,  it  will  be  proper  to  acquire  accurate  ideas  of  the  nature  of  the  rule 
itself,  and  of  the  manner  of  its  operation  upon  the  limitation  of  estates. 

First.  The  student  must  bear  in  mind,  that  by  the  common  law  where  an 
estate  is  given  to  a  man  and  his  heirs,  the  effect  of  the  deed  is  at  once  to 
invest  him  with  the  entire  and  absolute  estate  in  fee-simple.  These  words 
are  not  construed  to  give  to  him  the  estate  for  his  life  only  and  after  his 
death  to  his  heirs,  but  they  are  construed  to  give  to  himself  the  entire  es- 
tate and  to  his  heirs  nothing.  If  indeed  he  should  die  without  disposing 
of  the  estate  the  heir  will  take  by  inheritance  from  him,  but  if  he  chooses 
either  to  sell  or  give  or  devise  the  whole  fee-simple  to  another  person,  his 


CHAP.  9.]  REMAINDERS.  135 

right  to  do  so  is  absolute,  and  the  heir  cannot  complain  because  he  has  no 
estate  of  his  own  in  the  land. 

Secondly.  The  effect  of  this  construction  must  also  be  observed  ;  for  it  is 
that  which  renders  the  distinction  all-important.  If  the  ancestor  would 
have  but  an  estate  for  life  in  such  case  and  the  heir  a  remainder  in  fee,  the 
ancestor  could  not  sell  or  give  away  more  than  his  estate  for  life ;  nor  could 
he  encumber  the  fee-simple  by  a  mortgage,  nor  by  his  bond  or  will  render 
the  estate  liable  after  his  death  to  his  debts.  But  all  these  things  he  can 
do,  under  the  construction  which  gives  to  him  the  fee-simple,  and  to  the 
heir  nothing. 

Thirdly.  We  may  observe,  that  if  the  gift  of  an  estate  to  a  man  and  his 
heirs  created  a  fee-simple  in  him,  it  is  by  no  means  wonderful  that  a  con- 
veyance to  him  WITH  REMAINDER  to  his  hcirs  should  be  held  to  mean  the 
same  thing  ;  since  no  difference  is  easily  to  be  discerned  between  the  two 
limitations.  Certain  reasons  of  policy,  however,  as  we  have  said,  contribu- 
ted to  induce  the  courts  to  pronounce  that  the  two  limitations  should  hare 
the  same  effect ;  and  accordingly  whether  an  estate  be  given  to  me  and  my 
heirs  or  to  me  with  remainder  to  my  heirs,  it  is  construed  to  be  the  same 
thing  ; — I  have  the  fee-simple,  and  my  heirs  have  literally  nothing.  Nor  is 
the  case  varied,  (though  the  phraseology  is,)  where  the  estate  is  given  to 
me  expressly  for  life  with  remainder  to  my  heirs  :  for  a  gift  to  one  without 
more  saying,  is  at  common  law  as  strictly  a  gift  for  life  as  if  it  was  so  ex- 
pressed ;  and  hence  this  case  also  was  considered  as  amounting  to  nothing 
more  than  giving  it  to  him  and  his  heirs,  which  would  vest  in  him  the  fee- 
simple. 

In  all  these  cases  it  will  be  observed  that  the  word  "  heirs  "  has  no  other 
effect  in  the  deed  of  conveyance  than  to  enlarge  the  estate  into  a  fee  ;— to 
designate  and  point  out  what  quantity  or  sort  of  estate  I  am  to  have  ; — 
they  do  not  specify  who  is  to  take  after  my  death,  but  are  used  merely  to 
shew  whether  any  and  what  limits  are  to  be  set  to  my  interest.  Hence 
they  are  called  words  of  limitation.  And  indeed  it  is,  after  all,  the  natural 
sense  and  use  of  the  word  heirs,  when  thus  employed  ;  for  as  I  cannot 
have  heirs  during  my  life  (since  who  is  to  be  my  heir  can  never  be  known 
till  I  die)  the  term  heirs  thus  used  in  a  conveyance  does  not  naturally  de- 
signate any  person  as  the  taker  of  the  estate.  Sometimes,  indeed,  this 
word  is  so  interpreted  from  tenderness  to  the  wills  of  testators  ;  and  when 
it  is  so  used  it  is  called  a  word  of  purchase,  because  the  person  pointed  out 
takes  an  estate  in  himself  independent  of  his  ancestor,  instead  of  deriving 
it  from  his  ancestor  as  his  heir.  In  these  cases,  the  word  heir  is  sometimes 
equivalent  to  heir  apparent,  and  sometimes  the  word  heirs  is  held  to  mean 
children.  In  short,  when  the  word  heirs  operates  only  to  enlarge  or  ex- 
pand an  estate  in  the  ancestor,  so  as  to  let  the  heirs  designated  take  from 
him  derivatively,  as  the  root  of  succession,  or  person  in  whom  the  estate, 
they  take,  is  considered  as  commencing,  it  is  a  word  of  limitation.  Fearne, 
79.  It  serves  merely  to  designate  and  point  out  the  duration  or  extent  of 
the  interest  of  the  grantee  in  the  lands.  "  But  when  it  operates  "  [not  to 
enlarge  the  estate  the  ancestor  has]  "  but  as  designatio  personcz, — to  point 
out  the  first  taker  of  a  new,  independent,  and  original  estate,  and  to  desig- 
nate the  children  as  the  persons  in  whom  that  estate  is  considered  as  com- 
mencing,— it  is  properly  a  word  of  purchase."  We  must  observe,  howev- 
er, that  the  word  heir  is  generally  considered  as  a  word  of  limitation,  and 
not  a  word  of  purchase  ;  or,  in  other  words,  it  is  not  designatio  personcz, 
but  a  designation  of  the  inheritable  quality  of  the  estate.  On  the  other 
hand,  the  word  child,  or  children,  is  generally  a  word  of  purchase,  or  a  rfe- 
signatio  persona,  and  not  a  word  of  inheritance.    See  1  H.  &  M.  290.    To 
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miderstand  this  matter  more  clearly,  see  what  Mr.  Blackstone  says  else- 
where, vol.  2,  pa.  241.* 

The  principles  just  developed  constitute,  in  cfTect,  the  rule  in  Shelley's 
case,  that  whenever  the  ancestor  takes  an  estate  of  freehold  with  a  remain- 
der by  the  same  deed,  limited  either  mediately  or  immediately  to  his  heirs  or 
the  heirs  of  his  body,  the  words  "heirs"  or  "heirs  of  the  body"  shall  be 
considered  as  words  of  limitation  and  not  words  of  purcliase.     Let  us  then 

Thirdly,  consider  separately  and  distinctly,  the  several  terms  of  this  rule 
or  proposition. 

1.  The  estate  which  is  limited  to  the  ancestor  must  be  an  estate  oi  freehold 
at  the  least.  For  an  estate  granted  to  A  for  one  thousand  years,  remainder 
to  the  heirs  of  A,  does  not  come  within  the  rule.  I3ut  an  estate  to  A  for 
life,  remainder  to  his  heirs,  enlarges  the  estate  of  A  into  a  fee-simple  ;  and 
so  an  estate  to  A  for  life,  remainder  to  the  heirs  of  his  body,  is  an  estate  in 
tail  in  A ;  the  express  limitation  ibr  life  being  enlarged  by  the  operation  of 
the  subsequent  words  of  entail. 

2.  The  limitation  to  the  ancestor  and  that  to  the  heirs  must  be  by  the  same 
deed.  For  if  the  ancestor  takes  the  freehold  by  one  deed,  and  the  limita- 
tion to  his  heirs  is  by  another,  his  estate  is  not  thereby  enlarged,  but  the  li- 
njitation  to  his  heirs  vests  in  them  an  estate  as  purchasers.  Indeed,  in  this 
case,  the  particular  estate  of  freehold  being  created  by  one  deed,  the  use  of 
the  word  heirs  in  the  other  cannot  be  to  limit  and  define  the  quantity  of  in- 
terest in  the  first,  since  that  was  done  by  the  first  deed  itself.  Hence,  the 
two  limitations  never  can  be  linited,  where  they  are  by  separate  deeds,  so  as 
to  enlarge  the  ancestor's  estate  ;  and  we  shall  attempt  presently  to  shew 
that  this  is  not  an  arbitrary  distinction. 

3.  Whether  the  limitation  be  mediate  or  immediate,  the  use  of  the  word 
heirs  will  enure  to  extend  the  ancestor's  interest,  instead  of  giving  a  remain- 
der to  the  heirs  as  purchasers.  Thus  an  estate  to  A,  or  to  A  for  life  (which 
in  England  is  the  same  in  eflfect)  with  remainder  to  his  right  heirs,  gives  A 
at  once  a  fee-simple  in  possession  :  if  it  be  to  A,  with  remainder  to  the 
heirs  of  his  body,  it  gives  him  an  estate-tail  in  possession  : — but  if  it  be  to 
A  for  life,  with  remainder  to  B  for  life,  or  in  tail,  with  remainder  to  A's 
heirs  or  right  heirs  (which  mean  the  same  thing)  A  has  an  estate  for  life 
m  possession  with  a  vested  remainder,  in  fee  ;  that  is,  a  present  fixed  right 
of  future  enjoyment  in  fee  upon  the  determination  of  B's  estate  for  life, 
or  in  tail.  It  is  true  he  may  never  himself  come  into  the  enjoyment  of 
this  postponed  fee-simple  interest,  except  so  far  as  he  may  choose  to  sell  it 
or  niorgage  it  and  the  like.  B's  estate  for  life  or  in  tail  may  out  last  his  life, 
and  then  the  heirs  of  A  (if  he  has  not  otherwise  disposed  of  the  estate) 
will  take  the  remainder. 

But  they  will  take  it  as  his  heirs,  not  as  purchasers  : — they  will  take  it 
derivatively  from  their  ancestor — not  as  an  original  acquisition  of  their  own  : 
They  take  it  therefore  subject  to  all  the  charges  and  incumbrances  of  their 
ancestors  which  they  would  not  do  if  they  took  it  as  their  own  original  ac- 

*  When  tlie  word  "children''''  is  a  word  of  limitation,  see  Wild's  case,  6  Co. ;  also  opinion  of  Tuck- 
er, Judge,  in  Smith  vs.  Chapman,  1  Hen.  «fe  Mun.  When  coextensive  with  issue,  see  Wild's  case,  6 
Co.,  and  Cruise,  Devise,  ch.  I'i,  6  '28,  30,  31;  Doug.  321;  1  East,  259,  When  construed  to  embrace 
grand-children,  see  10  Vez.  195;  1  Vez,  sen.  196;  Amb.  555,603,  661 ;  2  Vern.  106;  4  Vez.  692,  437, 
698;  8  Vin.  Abr.  title  Devise,  310,  p.  9;  1  Hoven.  Sup.  362,  202, 

"  Men  children  of  the  body"  in  a  will,  are  words  of  limitation.    6  Cruise,  ch.  12,  $28,    Andrews,  43. 

Issue  universally  a  word  of  purchase  in  a  deed.  4  T,  R.  299,  As  to  this  word, see 9  C.  L.R.  112, 
&c.;  8T,R,5;  3T.  R.  373;  4  T.  R.291.  How  in  a  wt/Z  of  peisonalty,  see  Gilmer,  194.  "Heirsof 
the  body"  considered  as  descriptio  personce  'n\a.deedot  personattyby  two  judges,  and  by  all  admitted  to 
be  so  in  a  \vill.  3  Call,  50.  "Heirs"  in  a  bequest  of  personalty,  see  1  Rop.  on  Legacies.  "Son"  a 
word  of  limitation.  2  Barn.  &,  Cres.  520.  "Offspring"  and  "issue"  synonimous;  so  considered  in 
Bramble  vs.  Billups,  which  will  appear  in  4  Leigh. 

"Relations,"  "kindred,"  "family,"  "next  of  kin,"  see  1  Hov,  Sup.  355;  19  Vez.  404;  3  H.  &  M. 
399.    Nephew  construed  to  comprehend  grand-nephew.    6T.  R.  671. 
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<liiisition  :  and  moreover  upon  their  deaths,  its  descendible  quality  would 
ill  England  in  all  cases,  and  even  in  Virginia  in  the  case  of  an  infant,  be 
very  different  Irom  that  of  an  estate  originally  uctjuired  by  themselves.  See 
'J  B.  C.  pa.  211,  and  page  201.     Mr.  Chitty's  note  2. 

4.  It  is  obviously  an  essential  part  of  the  rule  we  arc  considering,  that 
the  limitation  over  must  be  to  the  heirs  of  the  first  taker.  Thus  an  estate  to 
A,  remainder  to  A's  heirs,  is  within  the  rule  ;  for  A's  estate  for  life  is  capa- 
ble of  being  enlarged  by  the  subsequent  words  being  considered  as  words 
of  limitation.  But  a  gift  to  A,  with  remainder  to  the  heirs  of  B,  is  not  with- 
in the  rule :  B's  heirs  take  as  purchasers — they  take  a  remainder  in  fee. 
This  remainder  is,  indeed,  contingent  only  ;  but  still  they  take  as  remain- 
der-men, not  as  heirs,  for  B  had  nothing.  The  words  "  to  the  heirs  of  B," 
could  not,  by  any  means,  be  construed  as  words  of  limitation  :  they  could 
not  enlarge  ^'s  estate,  as  the  limitation  is  to  the  heirs  of  B,  and  not  to  those 
of  A  ;  nor  could  they  operate  to  limit  or  enlarge  any  estate  in  B,  for  B  had 
no  estate  at  all  to  enlarge.  For  these  reasons,  where  the  limitation  over 
is  not  to  the  heirs  of  the  first  taker,  the  words  are  words  of  purchase  and 
create  a  contingent  remainder,  unless  they  are  so  qualified  as  to  amount  to 
a  designation  of  a  particular  individual,  in  which  case  the  remainder  will, 
as  will  be  hereafter  explained,  be  vested  or  contingent  according  to  circum- 
stances. 

After  these  preliminary  remarks  I  shall,  in  order  to  facilitate  the  progress 
of  the  student,  present  him — 

1.  With  the  cases  in  which  the  words  "heirs"  or  "  heirs  of  the  body," 
are  to  be  considered  as  words  of  limitation  and  not  of  purchase. 

2.  Those  in  which  they  are  looked  upon  as  words  of  purchase  and  not 
of  limitation. 

First,  then,  of  the  cases  in  which  the  words  ''heirs"  or  "heirs  of  the  body" 
arc  to  be  deemed  words  of  limitation,  serving  to  enlarge  the  estate  in  the 
ancestor ;  and  not  words  of  purchase,  serving  to  designate  the  person  to 
take  an  independent  estate  in  remainder:  in  other  words,  the  cases  which 
are  within  the  rule  in  Shelley's  case. 

1.  Notwithstanding  some  dicta  to  tiie  contrary,  it  would  seem,  that  the 
possibility  of  the  freehold's  determining  in  the  life  of  the  ancestor  who  takes 
it,  does  not  keep  the  subsequent  limitation  from  vesting  in  himself;  as  when 
an  estate  is  given  to  A  for  the  life  of  C,  remainder  to  A's  right  heirs,  C  dies 
first,  the  remainder  becomes  executed  in  A,  on  C's  death,  though  the  free- 
hold in  A  determined  in  his  lifetime,  and  ot  course  before  he  had  right 
heirs.  Fearne,  31.  And  thus  by  the  operation  of  the  rule,  though  A's 
estate  for  the  life  of  C  terminated  instantly  upon  C's  death,  yet  eo  inslanti 
the  remainder  in  fee  became  executed  in  him. 

2.  Where  there  is  a  joint  limitation  of  the  freehold  to  several,  followed  by 
a  joint  limitation  in  fee,  as  an  estate  to  A  and  B,  for  their  lives,  and  after- 
wards to  their  heirs,  so  that  both  limitations  are  of  the  same  quality,  the  es- 
tate is  executed,*  and  the  rule  applies.     Fearne,  35. 

3.  Where  contingent  limitations  intervene  between'  the  preceding  freehold 
and  the  subsequent  limitation  to  the  heirs,  the  rule  applies  sub  modo  ;  thai 
is  to  say,  the  two  limitations  are  indeed  united,  and  executed  in  the  ances- 
tor, but  only  until  such  time  as  the  intervening  limitations  become  vested, 
and  then  they  open  and  become  separated,  in  order  to  admit  such  interven- 
ing limitations,  as  they  successively  arise.  As  in  the  case  of  a  limitation  to 
a  man  and  his  wife  for  their  lives,  remainder  to  their  first  and  other  sons  in 
tail,  remainder  to  the  heirs  male  of  the  husband  and  wife.  The  last  re- 
mainder was  executed  in  them  till  the  birth  of  a  son,  and  then  the  life  cs- 

*  That  is,  they  have  in  this  case  a  johit  estate  in  fee  in  pczsenaioti,  and  notincrclij'  a  joint  estate 
tor  life  with  icinaindei  in  fee. 

16* 
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tate  of  the  husband  and  wife,  and  their  remainder  divided  or  separated,  so 
as  to  let  in  the  estate  of  the  sons.  Fearne,  37.  And  this  modification  of 
the  rule  is  obviously  essential  to  prevent  on  the  one  hand  an  inconvenient 
separation  of  the  two  estates  in  the  parents,  while  it  is  yet  uncertain  whe- 
ther tliere  will  be  any  issue,  and  on  the  other  to  prevent  the  annihilation  of 
the  intermediate  limitations  by  uniting  the  two  limitations  to  the  ancestor  in- 
separably. 

4.  Where  the  ancestor  takes  the  freehold,  whether  it  be  expressly  or 
only  by  implication,  the  rule  ecjually  applies,  if  there  be  a  subsequent  re- 
mainder to  his  heirs  or  the  heirs  of  his  body.  As  where  A  covenanted  to 
stand  seised  to  the  use  of  hia  own  heirs  male.  Here  a  life  estate  was  left 
in,  or  resulted  to  liin>  by  implication,  which  was  immediately  enlarged  to  a 
fee-tail,  by  the  operation  of  the  rule.     Fearne,  40,  41. 

But  here  we  must  observe,  that  no  estate  for  life  can  arise  by  implication, 
or  by  vTay  of  resulting  use,  to  a  person  who  was  not  the  owner  of  the  es- 
tate granted  ;  a  posuion  which  is  but  an  inevitable  inference  from  the  term 
resulting  use  itself,  and  is  abundantly  supported  by  authority. 

5.  Where  the  ancestor  limits  a  use  to  himself  for  life,  and  there  is  in  the 
deed  a  subsequent  limitation  to  his  heirs  general,  this  remainder  over  is  void 
as  such ;  for  the  use  results  to  him,  and  he  is  in,  as  of  his  original  reversion 
in  fee :  and  so  the  rule  applies,  and  the  heir  does  not  take  as  purchaser. 

6.  The  rule  prevails  in  surrenders  of  copyhold,  which  I  shall  pass  with- 
out further  remark,  as  they  are  not  known  among  us. 

7.  The  rule  doey  not  prevail  where  the  estate  for  life  is  limited  to  the  an- 
cestor by  one  deed,  and  the  estate  of  inheritance  by  another  ;  Fearne,  71 ; 
yet,  quoad  hoc,  a  deed  executed  under  a  power  of  appointment  created  by 
deed,  is  considered  part  of  such  deed  ;  and,  therefore,  if  the  estate  for  life 
comes  to  the  ancestor  by  the  original  deed,  and  the  estate  of  inheritance  by 
the  power  of  appointment,  the  rule  applies,  and  the  remainder  vests  or  is 
executed  in  the  ancestor.     Fearne,  74. 

8.  The  rule  is  considered  by  Mr.  Fearne  as  applying,  generally,  as  well 
in  cases  of  wills,  as  of  deeds  at  common  law,  wherever  the  limitation  in 
question  gives  a  legal  and  not  a  trust  estate,  except  in  certain  cases,  where, 
from  the  .particular  character  of  the  limitation,  the  word  heirs  is  considered 
a  word  of  purchase,  and  not  a  word  of  limitation. 

II.  We  come,  secondly,  to  those  cases  in  which  the  words  "  heirs,"  or 
"  heirs  of  the  body,"  are  considered  words  of  purchase,  designating  the  per- 
son to  take,  and  not  words  of  limitation,  serving  to  enlarge  the  estate  of  the 
ancestor:  in  other  words,  the  cases  which  are  not  within  the  rule  in  Shel- 
ley's case. 

1.  Where  the  ancestor's  estate  of  freehold  is  limited  to  him,  in  trust,  for 
some  other  person,  or  to  answer  s6me  particular  purpose,  and  there  is  no 
usufructuary  or  beneficial  interest  in  him,  a  subsequent  limitation  of  the  in- 
heritance to  his  heirs  does  not  become  executed  in  him,  and  so  is  not  within 
the  rule  in  Shelley's  case.  Fearne,  34.  Such  is  a  limitation  to  the  use  of 
A,  during  B's  life,  in  trust,  to  pay  B  the  rents  and  profits  during  life,  re- 
mainder to  the  use  of  A's  heirs.  Here  A  has  an  estate  for  life,  with  a  con- 
tingent remainder  over  to  his  heir  ;  but  the  remainder  does  not  unite  with 
the  estate  for  life,  and  become  executed  in  A,  for  his  interest  is  not  a  ben- 
eficial one.     In  this  case,  therefore,  the  heir  takes  as  purchaser. 

It  is  sufficiently  obvious  that  this  exception  from  the  operation  of  the  rule 
is  founded  in  justice  and  a  due  attention  to  the  rights  of  the  parties;  for  as 
it  is  a  general  principle  that  where  the  legal  and  equitable  estates  become 
united  in  the  same  person  the  equitable  estate  is  merged,  the  application  of 
the  rule  would  annihilate  the  rights  of  B.  Hence  it  is  not  only  necessary 
to  exclude  It  from  the  fpTation  of  the  rule  in  order  to  preserve  the  symme- 
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(ry  of  the  legal  and  equitable  systems,  but  also  to  preserve  the  rif  hts  of  the 
cestui  que  trust. 

2.  The  next  class  of  cases  which  Mr.  Fearne  appears  to  consider  as  not 
being  within  the  influence  jf  the  rule,  appears  to  me  to  fall  directly  within 
it,  though  it  is  in  its  application  somewhat  different  in  its  effects  from  what 
we  have  seen  in  the  cases  with  which  it  is  contrasted.  The  case  put  is  as 
follows:  If  a  limitation  of  the  freehold  to  two  persons,  be  not  joint,  but 
successive,  (ibid,  35,)  as  to  a  man  for  life,  the  remainder  to  a  woman  for  life, 
remainder  to  the  heirs  of  their  bodies,  then  the  remainder  is  not  executed  in 
them  in  possession^  but  gives  them,  it  is  said,  a  joint  remainder  in  tail.  This, 
indeed,  seems  to  show  that  the  heirs  do  not  in  this  case  take  as  j)urchasers, 
but  as  heirs,  and  therefore  the  rule  in  Shelley's  case  ought  to  be  considered 
as  applying.  Mr.  Fearne,  however,  seems  to  contrast  it  with  the  second 
class  of  cases  mentioned  above,  as  being  within  the  influence  of  the  rule  ; 
though  I  incline  to  think  that  the  only  difference  is,  that  in  the  one  case  the 
limitation  to  the  heirs  vests  not  in  interest  only,  but  in  possession,  and  in 
the  other  it  vests  only  in  interest  as  a  remainder. 

The  reason  of  the  remainder  in  this  case  not  being  executed  in  possession 
in  the  man  and  woman,  but  only  vested  in  interest  in  remainder,  is,  that  if 
by  the  limitation  the  estate  for  life  of  the  man  was  enlarged  into  a  fee-tail, 
the  life  estate  to  the  woman  would  be  defeated  altogether :  or,  if  both  estates 
were  enlarged  into  an  executed  estate  in  tail,  then  the  woman  would  have  an 
estate  in  possession,  when  by  the  express  words  of  the  deed  she  was  only 
to  have  an  estate  in  remainder ;  and  moreover  the  parties  would  have  a 
joint  estate,  when  such  was  obviously  not  intended, 

3.  Where  there  is  a  limitation  to  the  wife  for  life,  with  remainder  to  the 
heirs  of  the  body  of  baron  and  feme,  this  is  no  remainder  in  the  feme  ;  but 
the  heirs  take  by  purchase  ;  so  that  the  rule  does  not  apply.     Fearne,  37. 

4.  Where  the  estate,  limited  to  the  ancestor,  is  equitable,  and  the  limi- 
tation to  his  heirs  carries  the  legal  estate,  the  rule  does  not  apply  ;  the  re- 
mainder does  not  vest  in  the  ancestor,  but  is  a  contingent  remainder  to  the 
heir  as  purchaser.     Fearne,  52.     As,  where  an  estate  was  limited  to  A. 

B.  for  life  in  trust  for  E.  C,  remainder  to  the  first  and  other  sons  of  E. 

C,  remainder  to  the  heirs  of  his  body  ;  E.  C.  has  but  an  equitable  estate 
for  life,  and  the  remainder  is  a  contingent  remainder  to  his  heir  as  pur- 
chaser. 

5.  The  converse  of  the  last  rule  seems  to  be  equally  true  ;  ibid,  58  ;  for 
where  the  freehold  limited  to  the  ancestor  is  the  legal  estate,  and  the  estate 
limited  to  the  heir  is  equitable,  the  rule  in  Shelley's  case  does  not  appj^'? 
the  ancestor  does  not  take  the  remainder,  but  it  is  a  contingent  rem^'"^^^ 
to  the  heir. 

This  seems  to  have  been  the  principle  upon  which  the  case  ^  iioy  vs. 
Garnett  (2  Wash.  9)  was  in  part  decided  ;  for  that  was  an  r-^^^^  *°  f  / 
life,  remainder  to  JM.  and  his  heirs  in  trust  for  the  first  an^'^^l^^^  sons  of  J. 
who  should  survive  him  ;  and  if  J.  died  without  iss"^  male,  reiraiRder 
over  to  M.  for  life.  It  was  decided  that  J.  was  tf-'ant  for  life,  with  re- 
mainder in  tail,  expectant  on  his  son's  estates  in  ^i'-  I^>  then,  J.  s  estate 
tail  had  been  the  legal  estate,  it  would  have  un'<ed  with  the  legal  estate  for 
life,  subject  to  open,  however,  to  let  in  the  i/itervening  contingent  estate, 
whenever  it  should  vest,  as  Mr.  Fearne  elsewhere  explains. 

6.  We  may  here  insert  the  case  of  a  limitation  of  an  estate  by  a  man  to 
another,  for  life,  with  a  subsequent  limitation  to  his  own  heirs  special. 
Fearne,  51.  Here  the  rule  does  not  apply  ;  but  the  heir  takes  by  purchase. 
The  remainder  to  the  heir  is  moreover  a  contingent  remainder,  because  the 
tenant  for  life  may  die  before  the  grantor,  and  of  course  before  the  heirs  of 
the  grantor  are  ascertained.     We  must  here,  however,  note  the  distinction 
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between  tliis  case  and  that  where  the  subsequrnl  limilation  is  to  the  heirs 
gen.eral ;  for  there  the  ancestor  is  lieUl  to  he  in  as  of  his  old  reversion,  itl- 
though  the  fTeeholdis expressly  Hmiled from  him;  and  there  is  no  remainder 
tjierefore  created.     Fearne,  01,  (1th  edition,  42.) 

It  may  be  asked,  of  what  importance  is  it,  wliethcr  the  old  estate  is  in 
him  as  a  reversion  or  a  rcmainth  r.  The  difiercnce  in  the  effect  will  be 
found  to  be  explained  by  ^Ii"-  Blackstonc,  vol.  2,  pa.  170,  also  182  j)ost. 

7.  Where  there  is  a  limitation  to  a  man's  heirs,  in  any  deed  or  instru- 
ment, and  afterwards  he  acquires  the  freehold,  &.c.  by  any  other  conveyance 
or  instrument,  the  rule  of  Shelley's  case  does  not  apply,  and  the  remainder 
does  not  become  executed  in  him,  but  continues  a  contingent  limitation  to 
the  heir.     Id.  71.  • 

8.  And  the  converse  of  this  is  equally  true  :  for  if  he  has  in  the  first  in- 
stance the  estate  of  freehold,  and  a  limitation  is  by  some  other  conveyance 
made  to  his  heirs,  yet  the  rule  does  not  apply,  and  the  remainder  does  not 
become  executed  in  him.     Id.  72. 

9.  Lastly,  we  come  to  that  class  of  cases,  where,  from  the  particular  cha- 
racter of  the  limitation,  the  heirs  have  been  considered  as  purchasers,  and 
the  word  heirs  has  not  been  regarded  as  a  word  of  limitation.  On  this  head 
there  are  a  variety  of  distinctions,  which  it  is  not  my  purpose  here  minute- 
ly to  trace,  but  of  which  I  shall  give  only  a  general  view. 

First.  There  is  a  difference,  as  is  contended  by  Mr.  Fearne,  between 
the  effect  of  devises  and  common  law  conveyances,  on  the  one  hand,  and 
limitations  by  way  of  trust  on  the  other,  which  do  not  include  or  carry  the 
legal  estate;  for  the  court  of  chancery,  regarding  the  intent  of  the  parties, 
does  not  consider  itself  tied  down  to  a  strict  observance  of  the  rule  in  cases 
of  trusts,  which  are  the  immediate  and  peculiar  objects  of  its  jurisdiction. 
Fearne,  90.  And  in  the  case  of  Trevor  vs.  Trevor,  the  Lord  Chancellor 
said,  that  the  case  of  articles  was  stronger  than  the  case  of  a  will,  and  when 
articles  are  carried  into  execution  they  ought  to  be  so  modelled  as  to  be 
made  effectual.     Fearne,  91. 

Thus  in  the  case  of  articles  before  marriage  for  the  purposes  of  a  scttle- 
meot,  if  there  be  a  limitation  to  one  of  the  parties  for  life  with  remainder  to 
the  heirs  of  the  body  of  the  same  party,  these  words  would  be  construed  to 
be  words  of  purchase  and  not  of  limitation  ;  for  the  articles  are  regarded 
but  in  the  light  of  heads  or  minutes  of  the  agreement  which  is  afterwards  to 
'^e  rendered  certain  and  definite  by  the  settlement.     They  are  therefore 

^     /^trued  not  according  to  their  strict  letter,  but  according  to  their  intent. 

cOu-^   H.  &  M.  399.     And,  in  the  case  put,  upon  a  bill  filed  to  compel  a 
uV  *'o.   t  agreeably  to  the  articles,  a  settlement  would  be  made  agreeably 

^®  ,,     pl^pt  ■'^ictio"  j^st  mentioned  ;  that  is,  the  estate  would  be  settled  on 

^Z        „^Sr^r  fft  "  life,  with  remainder  to  the  children  of  the  marriage  as  pur- 
the  ancestor  lOk        •     •     i    •  •     ,    r  i.xi  .    i    ■       * 

Vi      rs      For  a  v^i'incipal  object  of  marriage  settlements  being  to  secure  a 

nroSion  for  the  chu^^i'^n  of  the  marriage,  a  court  of  chancery  will  not  per- 
mit the  words  heirs  o^  the  body  to  enlarge  the  ancestor's  estate  into  an  es- 
tate-tail  which  would  he  .tlie  effect  if  the  rule  m  Shelley's  case  were  suffer- 
ed to  apply  for  if  the  anc.'^stor  or  first  taker  took  an  estate  tail,  he  might 
immediately  dock  the  entail,  ^^"t  off  all  provision  made  for  the  children,  and 
thus  defeat  the  very  object  of  the  settlement ;  and,  considering  the  case 
under  our  law  if  the  two  liniitations  should  be  permitted  to  unite,  accord- 
ing to  the  rule  in  Shelley's  case,  the  ancestor  would  take  a  fee,  and  thus 
the  object  of  the  settlement  would  be  altogether  frustrated. 

Secondly.     Where,  after  a  limitation  to  the  ancestor  for  life,  there  is  a 
subsequent  limitation  to  "  the /icir  of  his  body,"  in  the  singular  number 
with  words  of  limitation  superadded,  then  the  word  heir  may  be  considered 
a  word  of  purchase,  and  not  of  limitation;  so  that  the  rule  in  Shelley  s 
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case  does  not  apply,  the  ancestor's  estate  is  not  enlarged,  and  the  limitation 
is  a  contingent  remainder  to  the  heir.  Fearne,  148,  150.  13nt  without 
words  of  limitation  grafted  on  the  word  "heir  of  the  body,"  in  the  singu- 
lar, those  words  arc  considered  as  words  of  inheritance,  and  not  of  pur- 
chase. 

Another  distinction  is  here  made  between  a  limitation  to  the  heir  or  heir 
of  the  body  in  the  singular,  and  "to  the  heirs,  heirs  male,  heirs  of  the  bo- 
dy, &c."  in  the  plural.  For  although  there  be  engrafted  words  of  limita- 
tion on  these  words  in  the  plural,  yet  are  they  not  words  of  purchase,  but 
words  of  limitation  except  in  a  few  cJ^es,  the  reasons  for  which  are  plainly 
discernable.  For  if  I  give  an  estate  to  A  and  his  heirs,  or  to  A  and  his 
heirs  and  their  heirs,  it  amounts  to  the  same  thing.  The  whole  inheritable 
blood  of  A  is  comprehended  in  either  case.  The  addition  of  the  engraft- 
ed words  "and  their  heirs,"  neither  adds  to,  nor  limits  and  curtails  the 
other  words.  They  are  useless — and  mere  surplusage ;  and  thus  the  gift 
stands  as  a  gift  to  A  and  his  heirs,  which  is  the  gift  of  a  fee.  The  first  ex- 
ception to  this  rule  serves  to  explain  and  confirm  this  position  ;  for,  in  de- 
vises— 

1.  Where  the  engrafted  words  are  not  consistent  with  the  nature  of  the 
descent  pointed  out  by  the  first  words  of  the  devise,  but  give  a  more  limi- 
ted estate,  as  a  limitation  to  the  use  of  A  for  life,  remainder  to  the  use  of 
his  heirs,  and  the  heirs  female  of  their  bodies;  the  heirs  take  as  purchasers, 
and  the  rule  does  not  apply.  For  if  it  were  permitted  to  apply,  it  would 
defeat  the  plain  intention  of  the  testator.  The  words  "  and  the  heirs  ie- 
male  of  their  bodies  "  shew  clearly  that  he  did  not  intend  the  whole  of  the 
devisee's  general  heirs,  male  as  well  as  female,  should  take.  But  this  they 
would  do,  if  the  words  "  remainder  to  the  use  of  his  heirs  "  enlarged  the 
estate  of  A  to  a  fee.  Moreover,  the  testator,  after  having  used  these  words, 
subjoins  "  and  the  heirs  female  of  their  bodies,"  thus  creating  a  totally  dif- 
ferent course  of  inheritance  from  the  g-eneraZ  heirs  of  the  devisee,  and  shew- 
ing that  he  had  used  the  word  "  heirs"  in  the  first  instance  to  mean  chil- 
dren; which  word  would,  of  course,  have  constituted  them  purchasers. 

2.  Where  the  first  words,  heirs  of  the  body,  do  not  stand  independent 
and  unqualified,  but  are  corrected  and  explained  by  the  words  which  fol- 
low, and  are  coupled  with  them,  they  may  be  construed  as  words  of  pur- 
chase ;  ibid,  154;  as  in  the  case  of  Doe  vs.  Laming;  2  Burr.  1100;  which 
was  a  devise  of  gavelkind  lands  to  A,  and  the  "  heirs  of  her  body,  as  well 
females  as  males,  and  to  their  heirs,  to  be  divided  equally  between  them  as 
tenants  in  common  ;"  these  words  were  considered  by  the  Court  of  Ap- 
peals, in  Lupton  r*.  Tidball,  1  Ran.  194,  as  having  converted  the  words 
"  heirs  of  her  body,"  into  words  of  purchase,  though  they  would  other- 
wise have  been  words  of  limitation  ;  for  the  expressions  strongly  indicated 
an  intention  to  designate  the  heirs  as  purchasers. 

Before  quitting  this  subject,  we  must  remark  the  peculiarity  of  the  use  of 
the  word  heirs,  heirs  male,  &c.  when  they  operate  as  words  of  purchase.* 
For  though  they  give  the  estate  to  the  special  heir  originally,  and  he  does 
not  take  it  by  descent,  they  serve  to  mark  out  also  the  character  of  his  in- 
heritance, and  to  direct  that  the  same  course  of  succession  shall  be  pursued 
to  the  same  extent,  and  through  the  same  persons,  as  if  it  had  attached  in, 
and  descended  from  his  ancestors.  Fearne,  80.  They  seem,  in  truth,  a 
compound,  or  intermediate  description,  between  words  of  descent  and  pur- 
chase. In  point  of  acquisition,  they  have  the  quality  of  the  latter;  in  re- 
gard to  the  duration  of  estate,  and  course  of  inheritance,  they  partake  of 
the  character  of  words  of  limitation.  And  what  is  most  singular,  although 
the   first  taker  takes  as  tenant  in  tail,  not  only  his  own  descendants,  but 

^  'This  does  not  seem  to  be  tlie  effect  of  the  word  "  issue."    4  T.  R.  87. 
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the  descendants  of  his  ancestor,  are  inheritable  of  the  estate.     Ibid.  82. 
Mandeville's  case.     1  Inst.  26  c. 

A  case,  somewhat  of  this  sort,  is  afforded  by  our  books.  It  is  the  case 
of  Pendleton  vs.  Vandevier.  1  Wash.  381.  That  nas  a  devise  (in  sub- 
stance) to  the  heirs  of  the  body  of  M.,  to  be  held  by  them  under  the  limita- 
tions contained  in  another  devise  to  A.  V.  That  devise  was  to  A.  V.  and 
his  heirs,  lawfully  begotten.  At  the  date  of  the  will,  M.  had  an  only  daugh- 
ter, and  afterwards  one  son,  who  died  a  few  weeko  old.  It  was  held,  that 
the  daughter  of  M.  took  by  purchase  :  and  though  it  was  not  in  that  case 
decided  whether  she  took  an  estate  th  fee-tail  or  for  life,  it  has  since  been 
adjudged,  in  another  case,  that  she  took  an  estate  tail.  Turman  vs.  Oren- 
dorfT,  Jetferson  Superior  Court.*  Thus  the  daughter  of  M.  took  by  pur- 
chase, and  by  the  same  words  her  issue  took  by  descent. 

It  is  also  proper  to  add,  that  where  there  is  a  limitation  to  heirs  female 
as  purchasers,  (which  may  be  good  where  the  ancestor  takes  no  precedent 
estate  by  the  same  conveyance,)  it  was  held  by  Lord  Coke  that  they  must 
bring  themselves  precisely  within  the  description  :  that  is  to  say,  the  person 
or  persons  claiming  must  be  both  heir  and  female.  So  that  if  there  be  a  son 
and  daughter,  the  son  could  not  take  because  noi  female,  nor  the  daughter 
because  not  heir.  See  a  learned  note  of  Mr.  Hargrave  in  support  of  Lord 
Coke's  opinion  on  this  subject.  Co.  Litt.  24  b.  n.  3,  continued  27  b.  And 
so,  if  the  limitation  is  to  the  heir  male,  the  party  claiming  must  bring  him- 
self strictly  within  the  description,  according  to  this  ancient  doctrine.  This 
opinion  seems,  however,  to  have  been  controverted  in  modern  times,  Mr. 
Hargrave  having  himself  cited  a  case  in  a  subsequent  note,  (Co.  Litt.  164 
a,)  in  which  the  doctrine  was  denied  by  the  King's  Bench,  as  it  respected 
wills,  (5  Bur.  2615,)  and  another  in  which  it  was  also  denied  in  the  Exche- 
quer, as  it  respects  marriage  settlements.  See  Fearne,  6ih  ed.  app.  no.  1. 
4  Cruise,  219. 

After  this  general  outline  of  the  exceptions  growing  out  of  the  rule  in 
Shelley's  case,  it  may  not  be  amiss  to  remark,  that  whatever  may  have  ori- 
ginally given  rise  to  its  establishment,  and  however  artificial  it  may  appear, 
the  courts  of  England  have  adhered  to  it,  not  more  from  a  sense  of  the  fit- 
ness of  the  rule  itself,  than  from  its  having  become  a  canon  of  property. 
The  student  will  find  much  advantage,  from  pursuing  his  enquiries  in  rela- 
tion to  the  rule,  in  the  celebrated  argument  of  Mr.  Justice  Blackstone,  in 
the  case  of  Perrin  vs.  Blake  ;  1  Har.  Law  Tracts,  506 ;  and  in  the  notes 
in  Co.  Littleton,  by  Mr.  Butler;  n.  1,  376b;  as  well  as  in  the  elaborate  es- 
say of  Mr.  Fearne.  Notwithstanding  his  powerful  effort  to  resist  the 
course  of  decisions,  which  make  the  intention  of  the  testator,  in  the  case 
of  a  loill,  superior  to  the  influence  of  the  rule  in  Shelley's  case,  it  seems  to 
me  that  the  authorities,  both  English  and  American,  lean  strongly  in  sup- 
port of  the  intention,  where  it  can  be  discovered  ;  and  though  certain  words, 
standing  isolated  and  unexplained,  are  even  in  wills  construed,  according 
to  the  rule  in  Shelley's  case,  as  words  of  limitation  ;  yet,  where  a  contrary 
intention  is  manifested  clearly,  that  controls  the  rule,  and  changes  the  words 
into  words  of  purchase.  We  shall  hereafter  have  occasion  to  enter  further 
upon  the  investigation  of  this  principle,  and  to  point  the  attention  of  the 
student  to  the  distinctions  between  the  general  and  particular  intent  of  the 
testator,  and  the  respect  which  is  to  be  paid  to  each. 

Having  thus  disposed  of  the  rule  in  Shelley's  case,  we  come  to  the  second 
class  of  exceptions  to  those  contingent  remainders,  which  are  limited  to  a 

*  A  gift  to  the  heirs  of  the  body  of  a  person  to  take  as  purchasers  eo  nomine,  will  give  an  esmte  to 
his  issue  in  successive  order,  in  the  same  manner  as  if  the  estate  had  been  given  to  the  father.  (Co. 
Litt.  '26b.)  Or,  if  there  be  a  grnndfntlier,  father,  aiid  son,  a  gift  to  the  grandfather,  and  to  hisbeiniof 
the  body  of  his  son,  will  be  an  esfatetail  in  the  grandfather.    Co.  Litt.  20,  b.  12  H,  4,  '2.    Archbold. 
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person  not  ascertained,  or  not  in  being,  when  tlic  Imiitation  is  made.  These, 
however,  are,  in  truth,  cases  in  which  the  words  used,  although  most  com- 
monly words  of  limitation,  are  yet  construed  words  of  purchase  from  the 
obvious  intention  of  the  testator.  As  where  the  limitation  is  accompanied 
with  some  qualification,  showing  that,  though  words  of  inheritance  are 
used,  a  particular  individual  is  designed  to  take  as  purchaser.  As  where 
one  devised  to  A  for  life,  remainder  to  the  heirs  male  of  the  body  ofB  now 
living',  B  having  at  that  time  a  son :  this  was  a  vested  and  not  a  contingent 
remainder  in  the  son.  For  the  testator  used  the  word  heir  in  the  sense  of 
heir  apparent,  and  by  the  words  now  living,  showed  his  intention  that  that 
son  should  take  as  purchaser.     Fearne,  210,  &.c. 

We  must  now  proceed  to  view  the  subject  of  contingent  remainders  in 
some  other  aspects,  and  to  explain  some  other  principles  connected  with 
them. 

In  the  commencement  of  this  chapter,  Mr.  Blackstone,  in  commenting 
on  the  strict  meaning  of  the  term  remainder,  remarks,  that  no  remainder 
can  be  limited  after  the  grant  of  an  estate  in  fee  simple ;  for  a  remainder 
being  only  the  residuary  part  of  the  estate,  cannot  be  granted  to  one  after 
the  whole  estate  (that  is,  the  fee  simple)  has  been  disposed  of.  Therefore, 
if  lands  are  limited  to  one  and  his  heirs,  and  if  he  die  without  heirs,  remain- 
der over,  this  remainder  is  void.  So  if  lands  are  given  to  A  for  life,  remain- 
der to  B  in  fee,  but  if  he  die  without  heirs,  then  to  C  in  iee,  this  last  re- 
mainder is  void,  for  the  remainder  in  fee  having  vested  in  B,  the  whole  es- 
tate was  gone;  and  B  might  dispose  of  it  at  his  pleasure.     See  2  Cruise,  181  ^ 

Yet,  notwithstanding  the  foregoing  principle  is  incontrovertibly  estab- 
lished, it  must  be  observed  that  there  are  various  modes  of  limitation  (appa-- 
rently)  of  a  fee  upon  a  fee,  which  are  recognized  by  the  courts  as  consistent 
with  the  doctrine  just  laid  down.     Thus: 

1.  Although  a  fee  cannot,  in  a  conveyance  at  common  law,  be  mounted 
on  a  fee,  yet  two  or  more  several  contingent  fees  may  be  limited  concur- 
rently, so  as  to  be  substitutes  or  alternatives  one  for  the  other  and  not  to  in- 
terfere. In  such  limitations  one  only  is  to  take  effect,  and  every  subsequent 
limitation  is  only  a  disposition  substituted  in  the  room  of  the  others  upon 
the  event  of  then-  failing.  Thus,  if  lands  are  devised  to  A  for  life,  and  if  he 
have  a  son,  then  to  that  son  in  fee,  but  if  he  have  no  son,  then  to  C  in  fee, 
here  the  incongruity  does  not  exist  of  giving  a  remainder  in  fee  after  the 
whole  estate  is  disposed  of,  for  it  is  the  first  remainder  that  is  only  to  be 
shifted  to  C  in  case  A  dies  without  having  a  son.  If,  indeed,  A  had  had  a 
son,  the  remainder  in  fee  would  have  become  vested  in  that  son  instantly, 
and  the  remainder  over  to  C  would  have  been  gone  forever. 

Thus,  where  the  first  fee  is  not  vested,  and  the  limitation  over  is  in  the 
event  of  its  not  vesting,  it  is  a  contingency  with  a  double  aspect:  the  lat- 
ter estate  is  not  contrary  to,  but  concurrent  with  the  former ;  ibid,  373;  the 
latter  remainder  is  only  a  substitute  for  the  former,  in  case  it  fails,  and  does 
not  fall  within  the  reason  which  reprobates  the  limitation  of  a  fee  upon  a  fee. 

2.  Conveyances  to  uses  afford  a  similar  instance  of  an  apparent  limita- 
tion of  a  fee  upon  a  fee,  which  are  known  under  the  appellation  of  shifting 
or  secondary  uses.  Thus,  if  I  make  a  feoffment  to  W  in  fee  to  the  use  of 
A  and  his  heirs ;  but  if  B  should  pay  £100  to  A  in  six  months,  then  to  the 
use  of  B  and  his  heirs ;  here  there  is  a  conveyance  of  the  whole  fee  to  W. 
What  is  given  is  altogether  carved  out  of  that.  The  use  is,  indeed,  execu- 
ted in  A  by  the  statute,  but  only  sub  modo ;  that  is,  subject  to  be  defeated 
and  to  shift  to  B  and  his  heirs  upon  the  performance  of  the  condition. 
Provisions  or  limitations  of  this  description  are  frequently  inserted  in  mar- 
riage settlements  in  England  ;  e.  g.  an  estate  is  settled  on  the  second  son 
and  his  heirs,  with  a  proviso  that  if  the  estate  and  title  shall  descend  on 
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such  second  son,  the  estate  limited  to  him  shall  cease  and  shall  go  over  to 
tliu  third  son,  &.C.     This  is  a  shifting  use.     iJ  Cruise,  238. 

It  will  be  remarked,  however,  that  the  above  limitation  by  way  of  use  is 
of  a  very  dilTercnt  character  tiom  lliat  supposed,  under  the  lirst  head,  in  the 
common  law  conveyance.  In  this  last,  the  hrst  limitation,  after  the  estate 
for  life,  was  to  the  son  of  A  not  in  being  ;  and  the  limitation  over  was  in  the 
event  of  his  never  having  a  son.  Both  of  these  remainders  were  tlierefore 
contingent ;  and  the  first  was  not  defeated  by  the  second,  but  only  substi- 
tuted bij  it  when  by  A's  death  without  a  son  the  first  could  never  vest.  And 
this  appears  more  clearly,  since,  as  we  have  seen,  the  moment  the  son  is 
born  the  remainder  to  him  in  fee  vests,  and  the  remainder  over  is  gone  for- 
ever. In  the  limitation  by  way  of  use,  however,  the  first  limitation  actually 
vested  in  A  and  his  heirs,  and  was  defeated  by  the  subsequent  payment  of 
the  £100,  upon  which  the  estate  went  to  B  and  his  heirs.  This  is  what  is 
souKJtimes  called  a  conditional  limitation,  which  is  permitted  in  conveyances 
of  this  description,  because  the  whole  fee  is  in  W  the  feoffee  to  uses,  and  the 
several  limitations  to  A  and  B  are  only  carved  out  of  it.  But  if  by  feoffment 
or  otlter  common  law  conveyance  I  should  convey  land  to  A  and  his  heirs, 
and  upon  payment  of  £100  by  B,  then  to  B  and  his  heirs,  this  would  be 
void  ;  since  no  right  of  entry  for  condition  broken  can  be  reserved  to  any 
other  than  the  grantor,  feoffor,  &c.,  as  we  have  shewn  elsewhere.  For  if 
the  limitation  were  good,  then  upon  breach  of  the  condition,  /should  have 
to  enter,  which  would  defeat  not  only  A's  estate  but  B's  also,  which  was  de- 
pendent upon  it.  But  with  respect  to  the  conveyance  to  uses  there  is  no 
such  difficulty,  since  the  whole  fee  is  in  W  the  feoffee  to  uses;  and  the  sta- 
tute executes  in  A  so  much  of  the  use,  and  no  more,  as  was  declared  for  his 
benefit.  Now  this  in  effect  was  only  until  B  should  pay  the  £100.  As 
soon  as  he  did  so  the  use  to  A  was  at  an  end.  No  entry  to  defeat  his  es- 
tate was  necessary.  The  use  expired  as  soon  as  the  money  was  paid;  and 
at  the  same  instant  the  new  use  arose  to  B  :  in  like  manner  the  execution  of 
the  use  by  the  statute  expired  as  to  A  as  soon  as  the  use  itself  expired,  and 
the  execution  of  the  new  use  to  B  commenced  the  instant  the  new  use  it- 
self arose. 

I  have  thought  it  necessary  to  be  thus  particular  in  explaining  this  matter, 
because  it  seems  to  me  to  have  been  even  misapprehended  by  the  Commen- 
tator. See  vol.  2,  pp.  155,  156,  where  he  puts  the  case  of  a  conditional 
limitation  by  common  law  conveyance.  He  cites  for  his  authority  Fry  vs. 
Porter,  Ventris,  202.  I  have  not  the  Reporter,  but  all  the  elementary  books 
state  the  case  as  a  devise,  the  operation  of  which  is  very  different  from  a 
common  law  conveyance.  This  subject  has  already  been  examined  in  tlie 
chapter  on  estates  upon  condition.  I  shall  only  remind  the  student  of  the 
conclusion  to  which  we  arrived,  that  though  in  conveyances  at  common  law, 
where  a  subsequent  estate  is  limited  on  a  condition  which  is  to  defeat  a 
preceding  estate,  it  is  void ;  yet  such  limitations  are  good  by  way  of  exec- 
utory devise,  or  conveyance  to  uses,  usually  called  shifting,  or  secondary 
uses.  These  are  allowed,  because  it  is  said  they  are  out  of  the  reason  of 
the  rule  respecting  perpetuities.  Fearne,  270.  For  the  principle  upon 
which  they  are  formed,  is,  that  the  legal  estate  is  in  the  hands  of  the  trus- 
tees, and  that  the  uses  are  to  rise,  shift,  or  alter,  according  to  the  nature  of 
the  limitations,  and  upon  the  happening  of  the  events  on  which  they  are 
made  to  depend. 

3.  We  shall  presently  see  that  by  way  of  executory  devise,  a  fee  may  be 
limited  on  a  fee  under  certain  restrictions,  which  we  shall  have  occasion  to 
state  hereafter. 

I  shall  now  lay  before  the  student  a  few  rules  as  to  contingent  remainders, 
w'liich  are  essential  to  be  borne  in  mind- 
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1.  When  a  contingent  remainder  intervenes  between  the  particular  es- 
tate and  the  limitations  over,  these  last  are  vested,  if  the  intervening  limita- 
tion is  not  in  fee,  but  contingent,  if  it  is.  As  a  devise  to  A  for  life,  re- 
mainder to  his  unborn  son  in  tail,  remainder  to  B  in  fee.  This  last  re- 
mainder vests  immediately  in  interest,  though  on  the  birth  of  A's  son  his  re- 
mainder will  also  vest.  For  whether  A  have  a  son  or  not,  B  has  a  "  present 
fixed  right  of  future  enjoyment"  immediately  on  A's  death  if  A  leaves  no 
son,  or  after  the  estate-tail  is  determined  if  he  does  leave  one.  Had  the  de- 
vise been  to  A  for  life,  remainder  to  the  unborn  son  of  B  in  tail,  remainder 
to  the  heirs  of  A  ;  here  A's  remainder  would  not  only  have  vested  in  inter- 
est, but  in  possession,  yet  only  sub  modo  ;  that  is,  so  as  to  open  and  let  in 
the  estate  of  B's  son,  when  he  shall  be  born.  But  if  the  devise  had  beeii 
made  to  A  for  life,  remainder  to  B's  unborn  son  in  fee,  and  for  want  of  such 
son,  remainder  to  C,  this  last  remainder  would  not  have  been  vested,  but 
contingent.  For  if  B  should  have  a  son  born,  the  fee  would  instantly  vest 
in  him,  and  C's  remainder  would  be  defeated  :  so  that  he  has  no  "  present 
fixed  right"  of  future  enjoyment.     Fearne,  222,  et.  seq. 

2.  When  a  contingent  remainder  is  given,  with  a  remainder  over  to  a 
person  in  being  capable  to  take,  if  the  contingent  remainder  fails  or  never 
takes  effect,  the  remainder  over  will  nevertheless  be  good.  Thus,  if  I  de- 
vise to  A  for  life,  remainder  to  i3's  unborn  son  in  tail,  remainder  to  C  in  fee, 
here  C's  remainder  will  take  effect  immediately  on  A'sdeatli  if  B  never  has 
a  son  in  A's  lifetime  ;  nor  will  it  be  defeated  by  the  failing  of  the  interme- 
diate estate-tail.  And  so  also  when  a  contingent  estate  is  devised  on  a 
condition,  annexed  to  a  preceding  estate  which  never  takes  effect,  the  sub- 
sequent limitation,  nevertheless,  shall  take  place.  As  a  devise  to  A  fot 
life,  remainder  to  B's  unborn  son  in  tail,  provided  he  took  the  testator's 
name,  and  if  he  did  not,  then  to  C.  B  had  no  son,  so  that  the  limitation 
failed ;  yet  the  remainder  to  C  took  effect.  But  if  the  preceding  estate 
takes  effect,  and  the  condition  is  not  performed,  the  remainder  in  general 
will  not  take  effect.  As  where  A  devised  to  his  son  in  tail,  remainder  to  B 
for  life,  remainder  to  B's  sons  in  tail,  on  condition  of  taking  his  name,  and 
if  he  or  they  did  not,  then  to  D.  The  son  had  no  issue.  B  died  without 
issue,  having  first  taken  the  name,  and  it  was  decided  that  D  took  no  estate 
on  his  death,  for  he  was  not  to  have  it  if  B  took  the  testator's  name.  Fearne, 
237,  et  seq. ;  also  508,  &.c. 

3.  We  must  be  careful  to  distinguish  where  words  only  denote  the  tivie 
when  a  remainder  is  to  take  possession,  from  those  cases  wh6re  they  a- 
mount  to  a  condition  precedent.  As  where  there  is  a  devise  to  A  till  B  ar- 
rive at  twenty-one  years  of  age,  and  when  B  should  attain  that  age,  then  t6 
him  in  fee.  This  is  but  a  limitation  ;  it  is  not  a  condition,  and  the  remain- 
der vests  in  B.  For  these  adverbs,  when,  then,  &c.  express  the  time  wheii" 
the  estate  shall  come  into  possession,  not  when  it  shall  become  vested. 
Fearne,  241,  242,  547.     2  Cruise,  201,  202. 

4.  In  limiting  contingent  remainders,  it  is  necessary  that  the  contingent 
event  be,  1.  A  legal  act;  2.  Not  too  remote;  3.  And  that  it  doth  not  de- 
feat the  preceding  estate.  If  it  wants  these  qualities,  the  limitation  will  not: 
be  good. 

The  contingency,  or  condition,  must  be  legal ;  thus,  if  the  condition,  or 
contin-gency,  be  repugnant  to  any  rule  Of  law,  or  contrarientin  itself,  or  in- 
consistent with  the  quality  or  nature  (if  the  preceding  estate,  as  restraining 
a  tenant  in  tail  from  levying  a  fine ;  or  if  the  contingency  be  one  which, 
from  its  illegality,  the  law  will  not  presume  to  exist,  as  a  limitation  to  an 
unborn  bastard  ;  in  all  these  cases,  the  limitation  is  void.     Fearne,  248. 

The  contingency  must  not  be  too  remote.  It  must  not  only  be  a  possible 
event,  but  a  common  possibility,  or  potentia  propinqua,  as  death,  or  death' 
19* 
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without  issue,  and  such  like.  Therefore,  a  remainder  to  a  corporation  not 
in  being,  is  void;  even  though  it  be  created  before  the  particular  estate  de- 
termine. And  if  there  be  a  double  possibility,  or  what  is  called  a  possibil- 
ity on  a  possibility,  the  remainder  over  is  void  :  as  an  estate  to  A  for  life, 
remainder  to  the  heirs  of  A,  there  not  being,  or  having  been,  at  the  time  of 
limitation,  any  such  person  in  being  as  A,  the  limitation  is  void.  So  a  re- 
mainder to  A,  the  son  of  B  (when  B  has  no  son)  is  void  ;  for  here  two  con- 
tingencies must  happen;  1st,  that  he  shall  have  a  son;  2d,  that  he  should 
be  called  A.     Fearne,  250,  et  seq. 

5.  We  are  told  by  Mr.  Blackstone,  that  in  order  to  support  a  contingent 
remainder  of  a  freehold,  some  res/ccZ  estate  of  freehold  must  precede  it,  and 
both  should  be  created  by  the  same  instrument.  So,  too,  Fearne,  302. 
This  rule  holds  equally  in  the  limitation  of  uses,  as  in  estates  executed  in 
possession,  at  common  law.  Ibid  284.  For,  the  statute  of  uses  executes 
instantly  the  possession  to  the  use,  so  that  the  cestui  que  use  is  at  once  in- 
vested with  the  legal  estate.  And  though  before  the  statute  of  uses  a  feoff- 
ment to  the  use  of  A  for  years,  remainder  in  contingency  would  have  been 
good,  because  the  feoffees  remained  tenants  of  the  freehold,  yet  since  the 
statute  it  is  otherwise,  for  no  estate  remains  in  the  feoffees.  2  Cruise,  233. 
But  it  is  otherwise  as  to  trust  estates,  for  they  are  on  the  footing  of  uses  be- 
fore the  statute,  and  the  whole  fee  is  in  the  trustees,  and  so  continues. 
Moreover,  in  the  limitation  of  a  remainder  for  years,  no  preceding  estate  of 
freehold  is  necessary  ;  because  in  the  creation  of  such  a  remainder  there  is 
no  necessity  that^he  freehold  should  pass  out  of  the  grantor.  Fearne,  430. 
2  Cruise,  218.  We  have  already  referred  to  our  act  on  this  subject,  and 
shall  hereafter  examine  it  particularly. 

6.  It  is  the  opinion  of  Fearne,  supported,  I  think,  by  reason  and  author- 
ity, that  where  a  remainder  is  limited  on  a  contingency,  the  fee,  in  the  mean 
time,  remains  in  the  grantor  and  his  heirs,  and  is  not  in  abeyance  ;  for  he 
has  done  nothing  to  pass  away  the  estate  until  the  contingency  happens ; 
and  ivhere  the  contingent  remainder  fails,  the  donor  shall  hate  the  land  again. 
Ibid,  351.     See  Carthew,  262. 

7.  It  is  important  to  observe,  that  where  the  person  to  take  is  certain,  but 
the  estate  is  limited  to  depend  upon  an  uncertain  event,  if  the  party  dies 
before  the  contingency  happens,  the  contingent  remainder  (if  of  inheri- 
tance) is  transmissible  to  his  heir  ;  (Ibid,  .364,552  ;)  and  so  to  the  executor, 
if  it  be  a  contingent  remainder  in  a  chattel.  Id.  Ibid.  These  last  seem, 
also,  to  have  been  always  considered  devisable  in  England,  though  inherita- 
ble contingent  interests  were  formerly  decided  not  to  be  so.  Ibid,  549. 
But  this  latter  opinion  is  overruled  by  modern  decisions,  and  contingent  in- 
terests are  now  held  devisable,  in  England,  if  the  person  who  is  to  take  is 
certain,  so  that  it  would  descend,  if  not  devised.  1  H.  B.  30.  3,T.  R.  88. 
Fearne,  366,  &,c. 

In  Virginia  there  seems  to  be  no  room  for  doubt  on  the  subject.  That 
which  existed  in  England  arose  out  of  the  character  of  their  statute,  which 
only  authorized  the  testator  to  devise  lands  whereof  he  was  seised  at  the 
time  of  the  devise ;  whereas,  our  act  authorizes  the  devise  "  of  any  right, 
title  or  interest,  which  the  testator  hath,  or,  at  the  time  of  his  death,  may 
have  ;"  so  that,  if  the  intention  sufficiently  appears,  even  after  purchased 
lands  will  pass.  3  Call,  289.  5  Mun.  272.  8  Cranch,  69,  70.  And  it 
seems  to  be  conceded,  that  contingent  interests  will  pass  likewise.  2  Mun. 
200. 

8.  Wc  are  also  told,  that  the  freehold  estate  must  subsist  until  the  con- 
tingency happens,  so  that  the  remainder  can  vest :  for  every  remainder  must 
vest  during  the  particular  estate,  or  at  the  insta7it  of  its  determination.  Ibid, 
307.     But  this  last  will  suffice  ;  for  a  limitation  to  B  for  the  life  of  A,,  re- 
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mainder  to  the  heirs  of  A,  is  good,  though  it  cannot  vest  until  the  particu- 
lar estate  determines  by  A's  death  ;  for  it  vests  at  the  same  instant.  From 
the  principle  here  stated,  it  follows,  that  a  contingent  remainder  may 
take  effect  in  some,  and  not  in  all  the  persons  to  whom  it  was  limited,  ac- 
cordincr  as  they  come  in  esse  before  or  after  the  determination  of  the  parti- 
cular estate.  As  if  there  be  a  limitation  to  the  use  of  A  for  life,  remainder 
to  the  right  heirs  of  B  and  C.  Here,  if  C  dies  before  A,  his  right  heirs  may 
take  ;  whereas,  if  B  survives  A,  his  cannot,  as  nemo  est  hcBres  viventis.  In 
this  case,  as  soon  as  C  dies,  the  whole  remainder  vests  in  his  heirs :  but, 
observe,  if  B  also  dies  afterwards,  before  A  dies,  the  estate  of  the  heir  of 
C  would  be  divested  in  part,  so  as  to  let  in  the  heir  of  B  for  his  moiety ;  for 
such  limitations  being  by  way  of  use,  spring  up  successively,  according  as 
the  parties  come  into  being,  who  are  to  take.     Ibid.  312,  &.c. 

9.  It  is  a  principle,  also,  of  contingent  remainders,  that  if  the  particular 
estate  is  divested,  and  the  right  of  entry  taken  away,  the  remainder  is  gone. 
Ibid,  286,  289.  And  from  these  principles  spring  the  doctrines  in  relation 
to  the  manner  in  which  a  contingent  remainder  may  be  barred.     Ibid  316. 

"  Contingent  remainders  may  be  defeated,  by  destroying  or  determining  the 
the  particular  estate  upon  which  they  depend,  before  the  contingency  hap- 
pens whereby  they  become  vested.  Therefore,  when  there  is  tenant  for 
life,  with  divers  remainders  in  contingency,  he  may,  not  only  by  his  death, 
but  by  alienation,  surrender,  or  other  methods,  destroy  and  determine  his 
own  life-estate  before  any  of  those  remainders  vest;  the  consequence  of 
which  is,  that  he  utterly  defeats  them  all.  As,  if  there  be  tenant  for  life, 
with  remainder  to  his  eldest  son  unborn  in  tail,  and  the  tenant  for  life,  be- 
fore any  son  is  born,  surrenders  his  life-estate,  he  by  that  means  defeats  the 
remainder  in  tail  to  his  son :  for  his  son  not  being  in  esse,  when  the  parti- 
cular estate  determined,  the  remainder  could  not  then  vest ;  and,  as  it  could 
not  vest  then,  by  the  rules  before  laid  down,  it  never  can  vest  at  all.  In 
these  cases,  therefore,  it  is  necessary  to  have  trustees  appointed  to  preserve 
the  contingent  remainders ;  in  whom  there  is  vested  an  estate  in  remainder 
for  the  life  of  the  tenant  for  life,  to  commence  when  his  estate  determines. 
If,  therefore,  his  estate  for  life  determines  otherwise  than  by  his  death,  the 
estate  of  the  trustees,  for  the  residue  of  his  natural  life,  will  then  take  effect, 
and  become  a  particular  estate  in  possession,  sufficient  to  support  the  re- 
mainders depending  in  contingency.  This  method  is  said  to  have  been  in- 
vented by  Sir  Orlando  Bridgman,  Sir  Geoffrey  Palmer,  and  other  eminent 
counsel,  who  betook  themselves  to  conveyancing  during  the  time  of  the 
civil  wars;  in  order  thereby  to  secure  in  family  settlements  a  provision  for 
the  future  children  of  an  intended  marriage,  who  before  were  usually  left  at 
the  mercy  of  the  particular  tenant  for  life  :  and  when,  after  the  Restoration, 
those  gentlemen  came  to  fill  the  first  offices  of  the  law,  they  supported  this 
invention  within  reasonable  and  proper  bounds,  and  introduced  it  into  ge- 
neral use." 

The  destroying  or  defeating  contingent  remainders  is  generally,  in  Eng- 
land, effected  by  a  feoffment,  or  a  fine,  which  is  made  or  levied  by  the  te- 
nant of  the  particular  estate,  and  which  works  a  forfeiture.  See  Ibid,  317, 
&c.  For  these  conveyances  are  what  are  called  tortious  conveyances.  But 
a  cestui  que  trust  for  life,  cannot,  even  by  feoffment,  destroy  a  contingent 
remainder,  for  he  has  not  the  legal  estate.  Ibid,  321.  Nor  can  a  tenant 
for  life  of  the  legal  estate,  bar  a  contingent  remainder  by  bargain  and  sale, 
or  lease  and  release  ;  (though  he  may  by  a  surrender;)  for  these  are  what 
are  called  rightful  conveyances,  and  pass  nothing  but  what  the  party  may 
lawfully  pass.  Upon  the  same  principle,  I  presume  that  no  contingent  re- 
mainder can  hereafter  be  barred  or  destroyed  by  the  act  of  the  party,  since 
the  act  of  assembly  (1  R.  C.  ch.  99,  §  20,)  has  provided,  that  no  alienation 
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shall  pass,  or  bar,  aiiy  further,  or  other  estate,  than  the  party  may  lawfully 
convey  ;  and  that  no  alienation  of  any  particular  estate,  nor  its  union  with 
the  inheritance  by  descent  or  purchase,  shall  defeat,  impair,  or  affect  any  re- 
mainder dependant  upon  it.  The  act,  however,  has  made  no  provision  for 
the  case  of  the  termination  of  the  particular  estate  by  death,  or  any  other 
forfeiture,  except  forfeiture  for  alienation. 

Thus  the  student  will  observe  how  much  nicety  is  required  in  creating 
and  sccurinfT  a  remainder.  "  It  wore  endless,"  says  INIr.  Blackstone,  "  to 
attempt  to  enter  upon  all  the  subtleties  and  refinements,  into  which  this 
doctrine,  by  the  variety  of  cases  which  have  occurred  in  the  course  of  many 
centuries,  has  been  spun  out  and  subdivided:  neither  are  they  consonant 
to  the  design  .of  these  elementary  disquisitions.  I  must  not  however  omit, 
that  in  devises  by  last  will  and  testament,  (which,  being  often  drawn  up  when 
the  party  is  inops  consilii,  are  always  more  favored  in  construction  than 
formal  deeds,  which  are  presumed  to  be  made  with  great  caution,  fore- 
thought, and  advice,)  in  these  devises,  I  say,  remainders  may  be  created  in 
some  measure  contrary  to  the  rules  bel'ore  laid  down :  though  our  lawyers 
will  not  allow  such  dispositions  to  be  strictly  remainders  ;  but  call  them  by 
another  name,  that  of  executory  devises,  or  devises  hereafter  to  be  execnted- 

"An  executory  devise  of  lands  is  such  a  disposition  of  them  by  will,  that 
thereby  no  estate  vests  at  the  death  of  the  devisor,  but  only  on  some  future 
contingency.  It  differs  from  a  remainder  in  three  very  material  points;  1. 
That  it  needs  not  any  particular  estate  to  support  it.  2.  That  by  it  a  fee- 
simple,  or  other  less  estate,  may  be  limited  after  a  fee-simple.  3.  That  by 
this  means  a  remainder  may  be  limited  of  a  chattel  interest,  after  a  parti- 
cular estate  for  life  created  in  the  same. 

1.  "The  first  case  happens  wlien  a  man  devises  a  future  estate  to  arise 
upon  a  contingency ;  and,  till  that  contingency  happens,  does  not  dispose 
of  the  fee-simple,  but  leaves  it  to  descend  to  his  heirs  at  law.  As  if  one 
devises  land  to  a  feme-sole  and  her  heirs,  upon  her  day  of  marriage  :  here 
is  in  effect  a  contingent  remainder,  without  any  particular  estate  to  sup- 
port it;  a  freehold  commencing  infuturo.  This  limitation,  though  it  would 
be  void  in  a  de.ed,  yet  is  good  in  a  will,  by  way  of  executory  devise.  For, 
since  by  a  devjse  a  freehold  may  pass  without  corporal  tradition  or  livery 
of  seisin,  (as  it  must  do,  if  it  passes  at  all,)  therefore  it  may.'commence  in 
futuro  ;  because  the  principal  reason  why  it  cannot  commence  infuturo  in 
other  cases,  is  the  necessity  of  actual  seisin,  which  always  operates  in  pra- 
senti.  And,  since  it  may  thus  commence  in  futuro,  there  is  no  need  of  a 
particular  estate  to  support  it ;  the  only  use  of  which  is  to  make  the  re- 
mainder, by  its  unity  with  the  particular  estate,  a  present  interest.  And 
hence,  also,  it  follows,  that  such  an  executory  devise,  not  being  a  present 
interest,  cannot  be  barred  by  a  recovery,  suffered  before  it  commences. 

''2.  "  By  executory  devise,  a  fee,  or  other  less  estate,  may  be  limited  after 
a  fee.  And  this  happens  where  a  devisor  devises  his  whole  estate  in  fee, 
but  limits  a  remainder  thereon  to  commence  on  a  future  contingency.  As 
if  a  man  devises  land  to  A  and  his  heirs  ;  but  if  he  dies  before  the  age  of 
twenty-one,  then  to  B  and  his  heirs  ;  this  remainder,  though  void  in  a  deed, 
is  good  by  way  of  executory  devise.  But,  in  both  these  species  of  execu- 
tory devises,  (sec  6  Cruise,  478,)  the  contingencies  ought  to  be  such  as  may 
happen  within  a  reasonable  time ;  as  within  one  or  more  life  or  lives  in  be- 
ing, or  within  a  moderate  term  of  years,  for  courts  of  justice  will  not  in- 
liu'ge  even  wills,  so  as  to  create  a  perpetuity,  which  the  law  abhors  ;  be- 
cause by  perpetuities  (or  the  settlement  of  an  interest,  which  shall  go  in 
thfJ  succession  prescribed,  without  any  power  of  alienation,)  estates  arc 
mid°  incapable  of  an?\vernig  tho;?e  ends  of  social  commerce,  and  provi- 
dmg  for  the  sudden  cpntingrncirs  of  private  life,  for  which  property  was  at 
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first  established.  The  utmost  length  that  has  been  hitlierto  allowed  for  tho 
contingency  of  an  executory  devise  of  either  kind  to  happen  in,  is  that  ot 
a  life  or  lives  in  being,  and  one  and  twenty  years  afterward.''.  As  when 
lands  are  devised  to  such  unborn  son  of  a  feme-covert,  as  shall  first  attain 
the  age  of  twenty-one,  and  iiis  heirs  ;  tlie  utmost  length  of  time  tliat  can 
happen  before  the  estate  can  vest,  is  the  life  of  the  mother  and  the  subse- 
quent infancy  of  her  son  :  and  this  hath  been  decreed  to  be  a  good  execu- 
tory devise.* 

3.  "  By  executory  devise  a  term  of  years  may  be  given  to  one  man  for 
his  life,  and  afterwards  limited  over  in  remainder  to  another,  which  could 
not  be  done  by  deed  ;  for  by  law  the  first  grant  of  it,  to  a  man  for  life,  was  a 
total  disposition  of  the  whole  term  ;  a  life  estate  being  esteemed  of  a  high- 
er and  larger  nature  than  any  term  of  years.  And,  at  first,  the  courts  were 
tender,  even  in  the  case  of  a  will,  of  restraining  the  devisee  for  life  from 
aliening  the  term  ;  but  only  held,  that  in  case  he  died  without  exerting  that 
act  of  ownership,  the  remainder  over  should  then  take  place  :  for  the  re- 
.straint  of  the  power  of  alienation,  especially  in  very  long  terms,  was  intro- 
ducing a  species  of  perpetuity.  But  soon  afterwards  it  was  held,  that  the 
devisee  for  life  hath  no  pow-er  of  aliening  the  term,  so  as  to  bar  the  remain- 
derman :  yet  in  order  to  prevent  the  danger  of  perpetuities,  it  was  settled, 
that  though  such  remainders  may  be  limited  to  as  many  persons  succes- 
sively as  the  devisor  thinks  proper,  yet  they  must  all  be  in  esse  during  the 
life  of  the  first  devisee  ;  for  then  all  the  candles  are  lighted  and  are  consu- 
ming together,  and  the  ultimate  remainder  is  in  reality  only  to  that  remain- 
derman who  happens  to  survive  the  rest:  and  it  was  also  settled,  that  such 
remainder  may  not  be  limited  to  take  effect,  unless  upon  such  contingen- 
cy as  must  happen  (if  at  all)  during  the  life  of  the  first  devisee. t 

"  Thus  much  for  estates*  in  expectancy,  as  are  created  by  the  express 
words  of  the  parties  themselves  ;  the  most  intricate  title  in  the  law.  There 
is  yet  another  species,  which  is  created  by  the  act  and  operation  of  the  law 
itself,  and  this  is  called  a  reversion." 

I  have  deemed  it  most  advisable  to  give  unbroken  Mr.  Blackstone's  cur- 
sory remarks  on  executory  devises  ;  but  I  cannot  dismiss  the  subject  with- 
out some  additional  views. 

An  executory  devise,  says  JMr.  Fearne,  is  strictly  such  a  limitation  of  a 
future  estate,  or  interest  in  lands  or  chattels,  as  the  law  admits  in  the  case 
of  a  will,  though  contrary  to  the  rules  of  limitation- in  conveyances,  at  com«- 
mon  law.     It  is  an  indulgence  allowed  to  a  man's  last  will,  where  otherwise 

*LordKenyon  lias  explained  tlie  whole  doctrine  of  executory  devises  in  the  following  words:  "  The 
rules  respecting  executory  devises  h;i\e  conformed  to  the  rules  laid  down  in  the  construction  ofleg.Tl 
litnitntions,  and  the  courts  have  said,  that  the  estate  shall  not  be  unalienahle  by  executory  devises  lor 
a  longer  term  than  is  allowed  by  the  limitations  of  a  common  law  conveyance.  In  marriage  settle- 
ments the  estate  may  be  limited  to  the  first  and  other  sons  of  the  marriage,  in  tail ;  and  until  the  per- 
son to  whom  the  first  remainder  is  limited  is  of  age,  the  estate  is  unalienable.  In  conformity  to  that 
rule  the  courts  have  said,  so  far  we  will  allow  executory  devises  to  be  uood.  To  support  this  jposition, 
I  could  refer  to  many  decisions;  but  it  is  sufficient  to  refer  to  the  Duke  of  Norfolk's  caye,  in  which  all 
the  learning  ou  this  head  was  gone  into;  anil  from  that  time  to  the  present,  every  judge  has  acquiesced 
in  that  decision.  It  is  an  established  rule  that  an  executory  devise  is  good,  if  it  must  necessarily  hap- 
pen within  a  life  or  lives  in  being,  and  twenty-one  years,  and  the  fraction  of  another  year,  allowing 
for  the  time  of  gestation."  See  Long.  r.  Blackall,  7  7'.  li.  100.  In  that  case  it  was  determined  that 
a  child  f  n  yeittrg  sei  mere  was  to  be  considered  as  a  child  born,  and  therefore  that  an  estate  might  be 
devised  to  it  for  life,  and  after  its  death  to  its  issue  in  tail.  Christian, 

tit  has  long  been  fully  settled  tltat  a  term  for  years,  or  any  chattel  interest,  may  be  given  by  an  ex-. 
ecutory  devise  to  an  unborn  cliild  of  a  person  In  existence,  when  it  attains  the  age  of  twe|ily-pne ; 
and  that  the  limits  of  executory  devisee  of  real  and  personal  property  are  precisely  the  same.  Frame, 
3'20.  It  is  very  common  to  bequeath  a  chattel  interest  to  A  and  his  issue,  and  if  he  dies  without  issue, 
to  I?.  It  seems  now  to  be  determined,  that  where  the  words  are  such  as  would  have  given  A  an  es? 
tate-tail  in  real  property,  in  personal  property  the  subsequent  limitations  are  void,  and  A  hps  the  absor 
lute  interest;  but  it  it  appears  from  any  clause  or  circumstance  in  the  will,  that  the  testator  intended 
to  give  it  over  only  in  case  A  had  no  issue  living  at  the  time  of  his  death,  upon  that  event  the  subse- 
quent limitation  will  be  good  as  an  executory  devise.  See  Fearne,  \i71,  and  cases  referred  lo  in  3 
Coxe's  F.  Wins.  %'2.  CItrislian. 
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the  ivords  of  the  icill  would  be  void."  Fearne,  381.  This,  indeed,  is  of  the 
essence  of  an  executory  devise  ;  for  it  is  a  settled  principle,  that  wherever  a 
future  interest  is  so  limited  by  devise,  as  to  be  a  good  contingent  remain- 
der, it  shall  not  be  considered  an  executory  devise.  All  the  kinds  of  exec- 
utory devises  recognized  by  the  iidjudications  on  the  subject,  arc  character- 
ized by  their  incompatibility  with  tlie  rules  of  contingent  remainders.  They 
are  those  mentioned  by  Tdr.  Blackstone.  1.  Where  a  fee  is  limited  on  a 
fee;  and  this,  even  though  the  first  fee  actually  vests,  or  is  executed  ;  as, 
where  A  devised  to  B  and  his  heirs,  and  if  he  die  without  issue,  living  C, 
then  to  C  and  his  heirs  forever.  This  is  a  good  executory  devise,  though 
it  would  have  been  void  as  a  contingent  remainder  in  a  deed.  2.  A  free- 
hold may  be  limited  to  commence  in  fuluro,  without  a  particular  estate  to 
support  it:  as  a  devise  to  the  unborn  son  of  J.  S.  3.  A  remainder  may  be 
limited  of  an  estate  for  years,  or  any  personal  estate,  after  a  particular  es- 
tate for  life,  created  in  the  same. 

Thus  we  see  that  a  contingent  remainder  concerns  real  estate  only  ;  an 
executory  devise  relates,  also,  to  personal  estates  :  the  first  requires  a  free- 
hold to  support  it ;  the  last  docs  not:  the  first  will  not  permit  one  fee  to 
be  "  mounted  on  "  another  ;  the  latter  does.  But,  the  great  and  essential 
difference  between  them,  is  said  to  be,  that  a  contingent  remainder  may  be 
barred  or  destroyed,  whereas  an  executory  devise  cannot.  Ibid,  418.  If 
this  be  so,  it  may  be  questioned  how  fiir  such  difference  longer  exists  in 
Virginia,  under  the  operation  of  our  acts;  one  of  which  (1  R.  C.  ch.  99,  § 
20,)  prohibits  wrongful  alienations,  and  provides,  that  no  alienation  of  the 
particular  estate,  or  merger  of  it  by  descent  or  purchase,  shall  effect  the  re- 
mainder. The  other,  authorizing  estates  to  be  created  infuturo,  "by  deed, 
in  like  manner  as  by  will,"  seems  to  render  every  remainder,  whether  vest- 
ed or  contingent,  so  independent  of  the  existe^ice  of  the  particular  estate, 
as  to  make  it  probable  that  even  the  regular  determination  of  it  before  the 
contingency  happens,  will  not  affect  or  destroy  the  remainder.  Until,  how- 
ever, some  adjudications  have  settled  these  points,  it  behoves  the  student 
to  acquire  a  particular  acquaintance  with  the  law  of  executory  devises  and 
contingent  remainders,  as  it  stands  independent  of  those  acts.  In  the  mat- 
ter immediately  in  question,  indeed,  (the  destruction  of  the  limitation  over 
by  the  act  of  the  particular  tenant,)  the  law  first  quoted  leaves  no  room  for 
a  distinction  between  the  two  kinds  of  limitation  :  since,  in  neither,  can 
such  act  now  affect  the  estate  in  remainder. 

In  reference  to  the  principle,  that  executory  devises  cannot  be  barred  or 
destroyed,  we  must  observe,  that  it  is  the  foundation  of  an  invariable  rule, 
with  respect  to  the  contingency  upon  which  it  is  to  take  effect,  which  is, 
that  such  contingency  must  happen  within  a  short  space  of  time,  such  as  a 
life  or  lives  in  being,  and  twenty-one  years  and  ten  months  thereafter ;  since 
otherwise,  it  would  be  in  a  testator's  power  to  render  an  estate  unalienable 
for  generations  to  come ;  a  power  very  wisely  denied  by  the  law,  since  it 
would  render  property  useless  for  the  general  purposes  and  wants  of  com- 
mercial society.  P'earne,  429.  Thus,  where  a  man  devises  all  his  lands, 
after  the  death  of  his  executors,  to  A,  and  his  heirs,  but  if  A  should  die 
without  leaving  a  son,  then  to  B,  this  is  a  good  executory  devise  ;  for  im- 
mediately on  A's  death,  the  freehold  will  vest  in  his  son,  if  he  leaves  one, 
or  if  he  leaves  none,  it  must  vest  somewhere  else.  So  a  devise  to  A  for 
twenty  years,  remainder  to  such  unborn  son  of  B  as  should  attain  twenty- 
one  years,  this  is  a  good  limitation  ;  though  here,  if  B  had  a  son  born  only 
a  day  before  his  death,  it  would  be  twenty-one  years  after  the  life  in  being, 
before  it  would  be  ascertained  who  was  to  have  the  estate.  The  same  rules 
hold,  with  respect  to  executory  devises  of  personal  estate.     Ibid,  433,  460. 
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It  will  be  observed,  in  the  first  case  stated  above,  that  the  limitation  is, 
"  if  he  should  die  without  leaving  issue  ;"  and  in  all  such  cases,  it  is  neces- 
sary that  there  should  be  some  words  confining  the  failure  of  istue  or  of 
heirs  to  the  death  of  the  taker,  if  the  limitation  over  be  in  tail  or  in  fee. 
Ibid,  430,  444.  Otherwise,  if  it  be  only  for  life,  since  that  limitation  of 
itself  confines  the  remainder  to  a  life  in  being.  Ibid,  488.  Thus,  a  limita- 
tion to  A  and  his  heirs,  and  if  he  die  without  heirs,  to  B  in  fee,  is  not  good. 
This  distinction  between  a  limitation  upon  an  indefinite  failure  of  issue,  as 
it  is  called,  and  one  in  which  the  dying  without  issue,  or  dying  without 
heirs,  is  confined  to  the  time  of  the  death  of  the  devisee,  is  all-important 
in  the  English  law ;  and  an  infinite  variety  of  cases  have  turned  upon  the 
question,  whether  the  terms  of  the  will  sufficiently  confine  the  failure  of 
issue  to  the  death  of  the  party.  Our  Virginia  law,  (1  R.  C.  ch.  99,)  how- 
ever, provides,  "that  all  such  limitations,  upon  the  death  of  any  person 
without  heirs,  or  heirs  of  the  body,  or  without  issue,  or  issue  of  the  body, 
or  without  children,  or  oifspring,  or  descendant,  or  other  relative,  shall  be 
interpreted  to  take  effect  when  such  person  shall  die,  not  having  such  heir, 
or  issue,  or  child,  or  off'spring,  or  descendant,  or  other  relative,  (as  the  case 
may  be,)  living  at  his  death,  or  born  within  ten  months  thereafter,"  unless  a 
contrary  intention  be  clearly  expressed. 

But  notwithstanding  this  provision,  many  cases  will  continue  to  arise  in 
which  the  English  doctrines  must  prevail ;  and  the  student  will  find  a  mo- 
live  in  this  consideration  for  carefully  attending  to  the  distinctions  we  have 
adverted  to.  1  shall  therefore  proceed  to  a  further  explanation  of  the  mat- 
ter just  mentioned,  and  subjoin  some  other  principles  of  the  law  of  execu- 
tory devises. 

1.  I  have  already  observed,  that  the  law  will  not  permit  the  owner  of  an 
estate  to  convey  or  devise  it  so  as  to  render  it  unalienable  for  generations 
to  come.  No  wise  system  of  jurisprudence  could  tolerate  a  power  so  much 
in  conflict  with  the  general  well-doing  of  society  ;  since  all  experience- 
proves  that  nothing  perhaps  contributes  more  to  retard  the  progress  of  a 
nation  to  prosperity  and  wealth,  than  undue  restrictions  upon  the  right  of 
alienation. 

The  desire  of  every  generation,  therefore,  to  controul,  by  ingenious  de- 
vices the  disposition  of  property  in  succeeding  generations,  has  long  been 
vigilantly  watched  and  most  carefully  resisted.  Of  this  we  have  seen  an 
instance  in  the  history  of  estates-tail  in  Great  Britain,  which  were  contrived 
with  a  view  to  perpetuate  estates  in  particular  families;  while  the  device 
on  the  other  hand  has  been  very  successfully  defeated  by  the  application  of 
fines  and  recoveries  to  the  docking  of  entails. 

The  pernicious  eflfects  of  estates-tail  would,  however,  be  trivial  in  com- 
parison with  the  operation  of  contingent  limitations,  but  for  the  restrictions 
imposed  upon  them  by  the  keen-sighted  vigilance  of  the  courts.  Hence, 
while  on  the  one  hand  they  countenanced  limitations  by  way  of  executory 
devise  either  of  a  fee  upon  a  fee,  or  of  the  remainder  of  a  term  after  an  es- 
tate for  life  carved  out  of  it,  yet  on  the  other  they  imposed  this  restriction  ; 
that  the  contingency  upon  which  the  remainder  is  to  take  effect  must  hap- 
pen within  a  life  or  lives  in  being,  or  twenty-one  years  and  ten  months  af- 
ter: a  period  fixed  upon  to  enable  a  parent  to  make  provision  in  this  way 
for  unborn  grand-children  who  may  attain  to  maturity.  Thus,  if  I  fear  the 
prodigality  of  my  son,  or  desire  to  provide  for  several  in  succession,  I  may 
devise  my  lands  to  my  son  A  and  his  heirs,  but  if  he  dies  without  leaving  a 
child,  then  to  my  son  B  and  his  heirs,  and  if  he  dies  without  leaving  a  child, 
then  in  fee  to  such  unborn  child  of  my  son  C  as  may  attain  twenty-one  years. 
Here  I  am  permitted  to  arrange  the  disposition  of  my  property  for  the  next 
Euccceding  generation.     My  son  A  will  enjoy  it,  as  a  fee  is  devised  to  him, 
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though  upon  liis  {Icatli  liis  estate  is  subject  to  be  defcaled  if  lie  leases  no 
son.  Upon  tliat  event,  B  wouM  next  succeed  upon  tlie  same  terms  : — and 
after  his  dcatli  williout  a  son,  if  C  ever  has  a  son  who  attains  twenty-one 
years,  tliat  son  will  take  tlie  lee,  and  with  it  an  uncontroulable  power  of 
ahenation.  Until  it  becomes  vested,  indeed,  the  estate  is  so  fettered  by 
tlie  successive  limitations  over,  that  neither  A  nor  B  could  dispose  of  it  ex- 
cept subjuct  to  the  continifcncies  ;  for  they  could  not  bar  the  remainder. 
But  these  trammels  exist  but  ibr  a  sin^rlo  ircneration — ^for  the  lives  in  being 
and  twentv-onc  years  and  ten  months  thereafter.  See  G  Cruise,  Devise, 
3:i(),  [HiH,]   I  Bac.  Leg.  &  Devises  I,  and  Butler's  Fearne..  4-30. 

If,  however,  instead  of  limitinif  the  remainder  to  B  upon  A's  dyinjr  with- 
out leaving  a  son,  I  had  devised  it  to  him  upon  A's  dying  ivithout  heirs,  I 
should  have  tied  up  the  hands,  not  of  A  only,  but  of  the  countless  genera- 
tion of  his  heirs.  For  if  he  sliould  have  heirs,  or  issue,  and  they  slwuld 
have  heirs  or  issue,  and  so  on  from  generation  to  generation,  the  remain- 
der might  be  kept  in  suspense  for  a  thousand  years,  or  indeed,  for  any  iii- 
definlte  time,  however  remote,  and  thus  the  power  of  disposing  of  the  whole 
estate  would  be  forever  trammelled,  by  the  possibility  of  this  indefinite  fail- 
ure of  issue  and  of  the  remaiiulers  taking  effect  thereuj)on.  Tlie  law  there- 
fore will  not  permit  such  a  limitation  over,  but  requires  that  this  failure  of 
heirs  or  issue  should  be  restricted  to  the  reasonable  time  already  mention- 
ed. Moreover,  it  may  bo  observed,  that  the  words  "  if  A  dies  without 
heirs"  arc,  in  the  English  law,  considered  as  implying  this  indefinite  fail- 
ure of  heirs ;  not  as  referring  and  tying  it  down  to  the  time  of  A's  death, 
but  to  the  possibility  of  his  whole  generation  failing  at  a  future  indefinite 
period,  however  remote.  It  requires,  therefore,  the  use  of  some  phrase  to 
limit  and  control  this  broad  and  extensive  meaning  which  the  construction 
of  the  courts  has  given  to  the  general  terms  "  if  he  die  without  heirs." 
Such  for  instance  is  the  limitation  "  if  he  die  leaving  no  son,"  or  if  he  die 
without  heirs  living  at  the  time  of  his  death. 

2.  Analogous  principles  pievail  as  to  limitations  over  of  an  estate  in  a 
term  for  years  or  other  personal  subject  after  a  particular  estate  for  life 
therein.  Such  limitations,  if  after  a  general  failure  of  issue,  are  void,  and  to 
render  them  valid,  the  failure  of  issue  must  be  confined  to  the  death  of  a 
person,  or  persons  in  being.  For  although  by  executory  devise,  a  life  es- 
tate in  personal  property  may  be  given  to  one,  and  a  remainder  over  limit- 
ed to  another,  yet  an  estate  in  tail  cannot  be  given  to  one,  with  a  good  re- 
mainder over  to  another,  either  in  a  chattel  real,  or  in  other  personal  pro- 
perty ;  for  it  would  lead  to  a  perpetuity.  Fearne,  460.  If,  therefore,  a 
term  or  a  chattel  is  so  limited  to  one,  as  that  the  words  would,  expressly  or 
impliedly,  create  an  estate  tail  in  real  estate  because  of  the  limitation  being 
on  an  indefinite  failure  of  issue,  this  is  an  absolute  and  complete  disposition 
of  the  whole  property  to  the  devisee,  who  may  dispose  of  it  as  he  pleases ; 
and,  if  he  does  not  dispose  of  it,  the  term  or  chattel  will  go  to  his  execu- 
tors, and  will  not  revert  for  defanlt  of  issue.  Ibid,  461,  462,  479,  486. 
Hence  the  necessity,  in  England,  in  these  executory  devises  of  personalty, 
as  well  as  in  those  relating  to  the  fee,  of  confining  the  failure  of  issue  to  the 
time  of  the  devisee's  death. 

.3.  With  respect  to  estates  pur  autre  vie.  A  devise  of  such  an  estate  to 
one,  and  the  heirs  of  his  body,  &c.,  with  remainder  over,  gives  no  estate 
tail,  since,  strictly,  it  cannot  be  an  inheritance ;  yet,  it  seems  the  remainder 
over  is  good,  provided  the  first  taker  does  not  dispose  of  the  estate,  which 
he  may  do,  even  by  bargain  and  sale,  or  other  rightful  conveyance,  and  bar 
the  remainder,  and  his  own  issue  also.  Ibid.  496.  How  far  this  principle 
is  affected  by  the  act  against  wrongful  alienations,  in  Virginia,  has  not  been 
decided,     It  sccm?ij  however,  that  even  in  England,  this  power  of  barring 
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the  remainder  is  taken  away  by  interposing  a  remainder  for  life  ;  as  where 
the  estate  was  given  to  A  for  life,  remainder  to  B  for  life,  remainder  to  tho 
heirs  of  the  body  of  A.     Ibid,  499. 

4.  Courts  of  chancery,  indeed,  are  inclined  to  lay  hold  of  any  word.i  in 
a  will,  to  tie  up  the  generality  of  expression  in  cases  of  terms  for  years,  and 
other  personal  estates,  and  to  confine  the  failure  of  issue  to  the  death  of  the 
person.  Ibid,  47J .  But,  from  a  leaning  in  favor  of  the  heir  at  law,  in  Eng- 
land they  pursue  the  contrary  course  in  relation  to  real  estate. 

Yet,  notwithstanding  this  spirit  of  the  courts,  the  generality  of  the  ex- 
pression is  sometimes  tied  up  by  the  relative  situation  of  the  parties.  As 
where  A  devised  an  estate  in  lands  to  B  and  his  heirs,  and  for  want  of 
heirs,  to  C,  who  was  brother  to  B.  It  was  obvious  the  testator  used  the 
word  "heirs,"  as  synonimous  with  "heirs  of  the  body,"  since  he  could  not 
die  without  Aeirs  while  he  had  a  brother:  the  devise  over  was  therefore  good. 
Fearne,  466,  467.  So,  too,  a  limitation  to  A  and  his  heirs,  and  if  he  dies 
btifore  twenty-one,  then  to  B  :  this  is  a  good  executory  devise  to  B,  for  here 
the  contingency  must  happen  within  the  compass  of  a  life  in  being.  Ibid, 
468. 

In  the  case  of  Brewer  vs.  Opie,  (1  Call,  212,)  there  was  a  devise  to  A, 
and  if  he  die  before  twenty-one,  or  lawful  heir,  remainder  over  to  the  chil- 
dren of  B  and  O.  The  conjunction  or  was  construed  and ;  and  the  limita- 
tion over  on  A's  estate,  which  was  decided  to  be  a  contingent  fee,  was  held 
good,  since  the  death  of  A  would  determine  both  contingencies  ;  and  so 
the  executory  devise  was  within  the  limit  prescribed  by  the  rule. 

The  case  of  Coleman  vs.  HoUiday,  (3  Mun.  510,)  affirms  the  principle 
that  or  shall  be  construed  and,  in  such  a  limitation  as  the  above. 

5.  The  utmost  limit  allowed  to  executory  devises,  seems  to  be,  a  life  or 
lives  in  being,  and  twenty-one  years  and  ten  months  thereafter.  Ibid,  471. 
As  a  limitation  to  the  unborn  son  of  A,  who  may  attain  the  age  of  twenty- 
one,  is  good,  yet  the  contingency  may  not  be  determined  until  twenty-one 
years  and  ten  months  after  the  father's  death.  The  additional  ten  months 
are  allowed  for  the  period  of  gestation  of  the  child. 

6.  We  have  seen  by  the  rule  in  Shelley's  case,  that  where  an  estate  for 
life,  given  to  the  ancestor,  is  followed  by  a  limitation  to  his  heirs,  general 
or  special,  these  words  are  words  of  limitation,  not  of  purchase.  In  limi- 
tations of  personal  estate,  where  the  issue  cannot  take  as  heirs,  it  is  more 
natural  to  consider  the  words  to  be  intended  as  designatio  personcz,  since 
they  cannot  operate  as  words  of  inheritance.  Hence,  although  the  rule 
has  prevailed  in  some  cases,  yet,  if  there  appears  any  circumstance  or  clause 
in  the  will,  to  shew  that  the  words  were  intended  as  words  of  purchase, 
they  will  be  so  regarded,  and  the  rule  will  be  controlled.  Ibid,  492.  Post, 
299,  note. 

7.  Executory  devises  oi  terms  to  a  person  not  in  esse,  are  now  held  good. 
Ibid,  495. 

8.  It  seems  to  be  a  general  rule,  that  if  one  limitation  in  a  will  is  an  ex- 
ecutory devise,  all  subsequent  limitations  thereupon  are  so  likewise.  Ibid, 
603.  There  are  some  nice  distinctions,  however,  on  this  subject,  which  the 
student  may  learn  by  consulting  Mr.  Fearne,  506,  8s,c. 

9.  Whatever  number  of  limitations  there  maybe,  after  the  first  executory 
devise  of  the  whole  interest,  anyone  of  them,  which  is  so  limited  as  to  take 
effect  within  a  life  in  being,  or  twenty-one  years  thereafter,  may  be  good, 
if  no  preceding  limitation  of  a  fee  happens  to  vest ;  nor  will  it  necessarily 
fail,  though  the  preceding  limitation  takes  elTect,  if  this  latter  does  not  carry 
the  whole  interest;  i.  e.  is  not  a  fee.     Ibid,  514. 

Thus  if  A  devised  to  B  and  his  heirs,  and  if  he  dies  without  a  son  living 
at  his  death,  then  to  the  first  son  of  C  who  attains  the  age  of  twenty-one 
20* 
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years  and  his  heirs,  and  if  he  have  no  son  then  to  his  first  daughter  who  at- 
tains twenty-one  and  her  heirs,  and  ifshe  h.is  none,  then  to  D.  Here  if  A 
dies  leaving  a  son  of  his  at  his  death,  his  fee  becomes  absolute  and  all  the 
devises  over  are  defeated.  So  if  he  left  no  son  and  C  has  a  son  who  has 
attained  twenty-one,  the  fee  vests  in  him  at  once  and  cuts  off  the  devises 
over,  &c.  But  if  the  limitation  to  C's  son  had  been  in  tail,  the  vesting  of 
^hat  estate  would  not.defeat  the  others.  See  (>  Cruise,  322,  [466,]  318,  [463.] 
But.  Fearne  431,  434.     I  Brown's  Ch.  Rep.,  Heath  vs.  Heath.    4  Bac.  297. 

10.  No  subsequent  accident  can  make  good  a  limitation  which  was  void 
in  its  creation.     Ibid,  522. 

11.  Thoijgh  a  contingent  remainder  will  never  be  construed  an  executory 
devise,  yet,  if  the  particular  estate  fails,  by  the  death  of  the  devisee  in  the 
teetator's  lifetime,  the  limitation  over  will  then  be  good,  as  an  executory  de- 
vise.    Ibid,  524. 

12.  It  is  a  principle  that  a  condition  shall  not  determine  or  defeat  an  es- 
tate as  to  part,  and  leave  it  unaffected  as  to  the  residue;  nor  shall  it  vest, 
and  then  cease,  and  then  revest,  "for  this  would  be  dangerous  to  the  pra- 
cipe  of  a  stranger."*  Ibid,  526,  &,c.  530.  But  this  inconvenience  does 
not  extend  to  a  newly  created  rent,  which  is,  therefore,  neither  within  this 
lule,  nor  the  rule  that  a  freehold  shall  not  be  made  to  commence  infuturo. 
Thus,  the  grant  of  a  rent,  with  condition  that  whenever  an  heir  of  the 
grantee,  to  whom  the  rent  shall  come,  should  happen  to  be  within  age,  the 
rent  shall  cease  during  his  nonage,  and  revive  when  he  attain  twenty-one, 
is  good. 

13.  A  devise  to  an  infant,  in  ventre  sa  mere,  is  good,  as  an  executory  de- 
vise, even  though  the  devise  is  limited /)er  verba  de  prcesenti,  as  if  he  were  in 
life.     Ibid,  532.     This  was  formerly  doubted. 

14.  Where  there  is  an  executory  devise  of  a  real  estate,  and  the  freehold 
is  not  in  the  mean  time  disposed  of,  the  freehold  and  inheritance  descend 
to  the  testator's  heir  at  law  ;  and  the  rents  and  profits  belong  to  him,  until 
some  person  becornes  entitled  under  the  limitations  of  the  will.  Ibid,  543. 
It  is  otherwise,  as  we  have  seen  elsewhere,  in  the  case  of  posthumous  chil- 
dren, for  they  are  entitled  to  the  rents  and  profits  from  their  father's  death. 
It  is  also  otherwise,  where  the  testator  devises  the  rest  and  residue  of  real 
estate,  for  then  the  profits  from  the  time  of  his  death  will  pass  as  an  interest 
m  the  estate  not  otherwise  disposed  of,  and  will  follow  the  fate  of  the  estate 
itself.  Ibid,  544.  But  even  without  such  a  disposition  of  the  residue,  the 
profits  of  personal  estate  will  accumulate  for  the  benefit  of  the  person  next 
to  take  by  virtue  of  the  limitations.     Ibid,  545. 

A  devise  of  all  the  rest  and  residue  of  the  real  estate  to  A,  when  he  at- 
tains twenty-one,  carries  with  it  the  rents  and  profits  till  twenty-one,  for 
they  are  part  of  the  residue.  4  John.  388.  It  is  admitted,  however,  that 
if  the  devise  be  of  a  particular  farm  when  he  attained  twenty-one,  the  rents 
and  profits  in  the  mean  time  would  go  the  heir.  1  Vez.  485.  2  Vez.  52J, 
pited. 

15.  A  court  of  equity  will  stay  waste  at  the  instance  of  persons  entitled 
to  contingent  interests.     Fearne,  562. 

I  have  now  finished  what  I  deemed  it  most  important  to  select  from  the 
mass  of  learning  with  which  the  reporters  and  the  works  of  the  sages  of 
the  law  abound,  on  the  abtruse  doctrines  of  contingent  remainders  and  exe- 
cutory devises.  I  shall  now  proceed  to  lay  before  the  student,  more  parti- 
cularly, certain  acts  of  the  General  Assembly,  the  provisions  of  which  have 
«n  important  bearing  on  these  doctrines,  and  may,  and  probably  will,  lead  to 
the  most  vital  alterations  in  the  law  of  the  subject. 

*-A.»«n  estate  to- A  id  fee  upon  conditioo  that  if  he  die  bis  beir  being  within  age,  it  shall  cease  until 
««  arrive  at  age  and  then  revest.    This  is  void.    Fearne,  527. 
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1.  The  first  act  to  which  I  shall  refer,  though  not  first  in  order  of  time,  is 
the  ^Tth  section  of  the  act  of  conveyances.  By  that  section  which  is  ta- 
ken from  the  act  of  1785,  and  took  effect  in  January,  1787,  it  is  provided 
"  that  every  estate  in  lands  which  shall  be  thereafter  granted,  conveyed,  or 
devised  to  one,  although  other  words  theretofore  necessary  to  transfer  an 
estate  of  inheritance  be  not  added,  shall  be  deemed  a  fee-simple  if  a  less  es- 
tate be  not  limited  by  express  words,  or  do  not  appear  to  have  been  granted, 
conveyed,  or  devised  by  construction  or  operation  of  law."*  1  R.  d  ch'. 
99,  §27. 

2.  I  shall  next  refer  to  the  acts  abolishing  estates  tail,  the  first  of  which 
was  passed  in  1776,  immediately  after  the  Declaration  of  Independence, 
and  has  been  since  repeatedly  re-enacted,  though  with  slight  variations.  I 
shall  theretore  place  the  several  acts  together. 

The  act  of  1776  provided,  that  "  any  person  who  now  hath,  or  hereafter 
may  have,  any  estate  in  tail,  general  or  special,  in  any  lands  or  slaves  in 
possession,  or  in  the  use  or  trust  of  any  lands  or  slaves  in  possession,  or 
who  now  is,  or  hereafter  may  be,  entitled  to  any  such  estate  tail,  in  rever- 
sion or  remainder,  after  the  determination  of  any  estate /or  life  or  lives,  or 
of  any  lesser  estate,  shall  from  henceforth,  or  from  the  commencement  of 
such  estates  tail,  stand  ipso  facto  seised,  possessed,  or  entitled  of,  in,  or  to 
such  lands  or  slaves,  or  use  in  lands  or  slaves,  so  held  or  to  be  held  as  afore« 
said,  in  full  and  absolute  fee-simple,  in  like  manner  as  if  the  deed,  or  will, 
&c.  under  which  he  claimed,  had  conveyed  the  same  to  him  in  fee." 

The  act  of  1794  is  of  somewhat  different  phraseology.  !t  provides,  that 
those  estates,  in  lands  or  slaves,  which  were  estates  tail  on  the  7th  of  Octo- 
ber, 1776,  shall  be  deemed  from  that  time  to  have  been,  and  from  thence- 
forward to  continue,  estates  in  fee  :  and  it  further  provides,  "  that  every 
estate  in  lands"  [slaves  not  hers  mentioned]  "  which  since  hath  been  limit- 
ed, or  hereafter  shall  be  limited,  so  that,  as  the  law  aforetime  was,  such  estate 
would  have  been  an  estate  tail,  shall  also  be  deemed  to  have  been,  and  to 
continue,  a  fee-simple  :"  and  it  further  provides,  that  such  estates  shall  be 
discharged  from  the  conditions  annexed  to  estates  in  tail,  &c.,  restraining 
alienations,  &c.,  so  that  the  donees  shall  have  the  same  power  over  the  es- 
tates as  if  they  were  pure  and  absolute  fees. 

The  act  to  be  found  in  the  late  revisal  pursues  this  clause.  1  R.  C.  ch.  99, 
§  22.  With  a  view,  however,  it  would  seem,  of  making  the  matter  more 
clear,  another  is  added,  as  follows  :  "  Every  estate  in  lands,  which  shall  be 
limited  by  any  deed  hereafter  made,  or  by  the  will  of  any  person  who  shall 
hereafter  die,  so  that,  as  the  law  was  on  the  7th  of  October,  1776,  such  es- 
tate would  have  been  an  estate  tail,  shall  be  deemed  a  fee-simple,  as  if  lim- 
ited by  technical  words  appropriate  to  the  creation  of  a  fee  :  and  every  sub- 
sequent limitation  upon  such  estate  shall  be  valid,  if  it  would  hate  been  va- 
lid when  limited  on  a  fee."     Ibid,  §  25. 

3.  By  a  recent  act  of  assembly,  (1  R.  C.  ch.  99,  §  26,)  it  is  now  provided, 
that  every  contingent  limitation,  in  any  deed  or  will,  made  to  depend  uponi 
the  dying  of  any  person  without  heirs,  or  heirs  of  the  body,  or  issue,  or  is- 
sue of  the  body,  or  without  children,  or  offspring,  or  descendant,  or  other 
relative,  shall  be  interpreted  to  mean  such  as  are  living  at  the  time  of  the 
death  of  such  person,  or  born  to  him  within  ten  months  thereafter,  unless 
the  intention  be  otherwise  expressed,  and  plainly  declared  on  the  face  of  the 
deed  or  will. 

'  In  Bells  vs.  GiUespie,  5  Rand,  this  act  was  considered  by  Judge  Green  as'nnving  a  material  influ- 
rncc  on  the  question  whether  the  devise  was  to  be  construed  to  be  an  egtate  tail  or  not.  In  Ball  vs 
Payne,  6  Rand,  Judge  Carr  thought  otherwise,  Cabell  and  Coalter  concurring.  The  question  has 
been  considered  in  a  later  case,  in  which  I  concurred  with  Judge  Green's  opinion.  And  the  court 
beirJG  thus  divided,  the  matter  must  for  the  preacnt  be  considered  as  not  being  definitively  settled. 
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4.  By  the  act  1  R.  C.  ch.  99,  §  28,  it  is  provided,  that  "  thereafter  an  es- 
tate of  freehold  or  inheritance  may  be  made  to  commence  in/uturo  by  deed 
in  like  manner  as  by  will." 

5.  By  the  same  act,  section  '20,  it  is  provided  that  neither  the  alienation 
of  any  particular  estate  by  deed  or  will,  nor  the  union  of  such  particular 
estate  with  the  inheritance  by  purchase  or  descent,  shall  operate,  by  mer- 
ger or  otherwise,  to  defeat,  impair,  or  aflect  a  remainder  depending  upon  it. 

Observe;  (ho  act  makes  no  provision  for  the  termination  of  the  particu- 
lar estate  by  death  orefllux  of  tinio,  before  the  haj)pening  of  the  contingen- 
cy. Such  cases,  therefore,  remain  as  before,  unless  affected  by  the  provi- 
sion that  estates  of  freehold  may  be  made  to  commence  in/uturo. 

It  is  impossible  to  foresee  the  influence  of  the  various  provisions  on  the 
subject  of  contingent  remainders  and  executory  devises.  Few  adjudica- 
tions are  to  be  found  on  any  of  them,  except  those  which  abolished  estates 
tail,  and  on  the  more  recent  acts  I  am  aware  of  no  adjudication  whatever. 
I  shall,  however,  venture  to  suggest  a  single  instance  of  the  effect  of  each 
of  these  acts,  though  it  is  possible  that  future  decisions  may  prove  that  my 
suggestions  are  founded  in  error. 

].  When,  by  the  operation  of  the  act  of  177G,  an  estate  tail,  with  a  limi- 
tation over,  was  construed  to  be  an  estate  in  fee  in  a  deed,  the  remainder 
over  was  of  course  rendered  void.  But  where  the  limitation  was  by  will,  it 
was  contended  that,  as  the  construction,  which  turned  the  first  estate  into  a 
fee,  rendered  the  limitation  over  void,  as  a  contingent  remainder,  it  must  be 
considered  as  an  executory  devise  of  a  fee  after  a  fee,  and  therefore  good. 
Yet,  as  it  had  always  been  held,  that  that  should  never  be  construed  as  an 
executory  devise  which  was  good  as  a  contingent  remainder,  this,  it  was 
said,  could  not  be  ;  and  the  rather,  as  the  construction  by  which  an  execu- 
tory devise  of  a  fee  after  a  fee  is  permitted,  "  changes  the  supposed  fee- 
simple,  into  a  contingent  and  limited  fee  ;  to  do  which,  would  be  to  con- 
travene the  very  object  of  the  act  of  1776,  which  was  to  render  that  estate 
absolute."  Per  Pendleton.  1  Call,  187.  Hence  it  was  decided  in  the 
case  of  Carter  t's.  Tyler,  (Ibid,  165,)  that  the  courts  will  not'construe  that 
to  be  an  executory  devise,  which  before  would  have  been  held  to  be  a  con- 
tingent remainder,  though  the  enlarging  the  estate  tail  into  a  fee,  by  opera- 
tion of  law,  defeats  the  remainder  over. 

This  decision  seems  to  have  been  the  occasion  of  a  recent  act,  (1  R.  C. 
ch.  99,  §  25,)  which  re-enacted  that  every  limitation  in  tail  shall  be  con- 
strued to  be  a  fee-simple  ;  but  provided,  that  every  limitation  over,  upon 
such  an  estate,  shall  be  held  valid,  if  the  same  would  be  valid  v/hen  limited 
upon  an  estate  in  fee,  created  by  technical  language. 

This  act,  however,  being  only  prospective,  the  case  of  Carter  vs.  Tyler 
is  the  law  of  all  cases  of  limitations  of  estates  anterior  to  it.  But  the  effect 
of  the  act  upon  future  devises  will  be  to  give  validity  to  limitations  over, 
which  would  have  been  considered  void  under  the  law  antecedent  to  its 
passage.  Thus  a  devise  to  A  and  the  heirs  of  his  body,  but  if  he  die  with- 
out issue  living  at  his  death  remainder  over  to  B,  is,  by  this  act,  made  good. 

2.  By  the  operation  of  the  27th  section  of  the  act  of  conveyances,  if 
there  be  a  devise  to  A,  and  if  he  die  without  issue  living  at  his  death,  then 
to  B  and  his  heirs,  the  devise  to  A  carries  the  fee,  and  that  to  B  is  an  exec- 
utory devise  over  in  fee.  Whereas,  before  January,  1787,  when  this  prin- 
ciple was  first  introduced,  A's  estate  would  have  been  but  for  life,  whether 
he  had  issue  or  not. 

3.  By  the  operation  of  the  26th  section  of  the  act  of  conveyances,  if  an 
estate  be  devised  to  A  a»d  bis  heirs,  and  if  he  die  without  issue,  then  to  B 
and  his  heirs,  the  words  "if  he  die  without  issue  "  are  interpreted  to  mean 
"issue  living  at  A 'a  death,  ur  within  ten  months  thereafter,"  and  the  limi- 
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tation  over  to  B  is  an  executory  devise.  Consequently,  as  they  constitute  a 
contingency  instead  of  a  limitation,  A's  estate  in  fee  will  be  subject  to  be 
defeated  by  his  dying  without  issue,  upon  whicii  event,  B  will  take  the  fee. 
Whereas  before  that  clause,  A  would  have  taken  a  fee  which  could  not  be 
defeated  at  all,  since  the  limitation  over  would  have  been  too  remote. 

4.  Before  estates  of  freehold  were  authorised  to  be  created  in  faturo  by 
deed  in  like  manner  as  by  will,  it  was  absolutely  necessary  that,  in  deeds, 
there  should  be  a  freehold  to  support  a  contingent  remainder.  But  now, 
no  precedent  estate  whatever  is  necessary ;  and,  moreover,  I  should  infer 
that  a  contingent  remainder  may  be  limited  after  an  estate  for  years.  For, 
as  the  freehold,  or  inheritance,  may  be  made  to  commence  infuluro,  with- 
out any  particular  estate  to  support  it ;  and  as,  in  such  case,  the  law  would 
construe  the  freehold  in  the  mean  time  to  remain  in  the  grantor,  the  deed 
notwithstanding ;  so,  in  case  of  a  contingent  limitation  after  an  estate  for 
years,  the  freehold  might  be  considered  as  remaining  in  the  grantor  until 
the  contingency  happened.  Thus  there  would  in  neither  case  be  a  de- 
fect of  a  tenant  of  the  freehold,  which  the  law  will  not  permit  to  be  in  abey- 
ance. It  is  impossible  to  discern  how  far  this  little  clause  may  have  affect- 
ed the  abstruse  doctrines  of  contingent  remainders  and  executory  devises  ; 
for,  as  the  remainder  may  be  created  without  the  particular  estate,  the  de- 
taching the  particular  estate  by  the  death  of  the  tenant  could  not  affect  or 
bar  the  remainder,  though  contingent ;  and  this  would  correspond  with 
the  general  principles  of  the  act  before  cited,  (1  R.  C.  ch.  99,  §  "20,)  which 
prevents  the  bar  of  remainders  by  alienation  of  the  particular  tenant,  or 
merger  of  the  freehold  in  fee. 

We  must  not  omit  to  observe  here,  that  under  this  act  no  limitation  by 
deed  of  an  estate  of  freehold  to  commence  in  futuro  will  be  good  unless 
such  limitation  would  be  good  in  a  will  as  an  executory  devise. 

5.  Before  the  enactment  of  the  20th  section  of  the  act  of  conveyances, 
the  remainder,  if  contingent,  might  be  defeated  by  the  act  of  the  person 
having  the  particular  estate,  or  by  the  union  of  the  particular  estate  with 
the  inheritance  by  purchase  or  descent.  Now,  contingent  remainders  can 
no  more  be  barred  than  executory  devises,  by  the  act  of  the  party,  and  this 
most  material  distinction  between  them  is  abolished,  as  well  as  that  which 
required  a  freehold  to  support  a  contingent  remainder,  though  none  was 
necessary  to  make  good  an  executory  devise. 

To  shew  yet  more  distinctly  to  the  student  the  effect  of  the  changes  in 
our  laws  by  the  acts  above  mentioned,  I  will  put  the  simple  case  of  a  de^ 
vise  to  A,  and  if  he  die  without  issue,*  then  to  B  and  his  issue.  If  the  de- 
vise and  death  of  the  testator  was 

ANTERIOR  TO  1776.    BETWEEN  1776  &  1787.    BETWEEN  1787  &  1819. 

A  would  be  tenant  in         A  would  be  tenant  in  A  would  be  tenant  in 

tail  with  remainder  to  B      tail  and  his  estate  con-  fee.  B's  remainder  too 

in  tail.                                  verted  into  a  fee.     B's  remote,  and   therefore 

remainder    would    be  void, 

void    as   too    remote. 

Carter  vs.  Tyler. 

SINCE    1819. 

A  would  be  tenant  in  fee-simple, 
subject  to  have  his  estate  defeated  by 
leaving  no  issue  at  his  death,  or  with- 
in ten  months  after,  and  B's  interest 
would  be  a  good  executory  devise  of  a 
fee. 

*ThMe  -nordi  create  an  estate  tail  in  a  xvill  but  not  in  a  deed,    4  Bac  238. 
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Thiia  yoii  purcf'ivc  tliat  by  the  acts  ol'  1776,  and  1787,  A  would  at  once 
be  entitled  to  make  an  absolute  disposition  of  tfie  whole  estate;  but  by  the 
act  of  J819  it  is  enuctually  tied  up  during  his  life,  since  upon  his  death 
without  issue  tlien  living,  his  estate  would  be  defeated  and  B  would  take. 
We  see,  too,  that  in  this  way  this  act  returns  in  no  small  degree  to  the  an- 
te-revolutionary notions  of  fettering  estates  ; — whether  for  the  better  or 
worse  it  is  not  for  me  to  say.  Such  a  consequence,  it  is  believed,  was  by 
no  means  contemplated  by  its  framers. 

•  I  siiall  now  subjoin  (though  very  succinctly)  a  view  of  the  Virginia  ca- 
ses connected  with  the  subject  of  contingent  rcnVainders  and  executory  de- 
vities. 

Although,  as  we  have  seen,  the  legislature  of  Virginia  have,  by  the  vari- 
ous provisions  of  our  laws,  abolished  estates  tail,  and  struck  at  the  root  of 
many  dinicultics  growing  out  of  the  doctrine  of  contingent  remainders  and 
executory  devises  ;  yet  the  profession  have  been,  as  yet,  but  little  relieved 
by  the  operation  oi"  these  provisions  ;  and  we  hnd  them,  at  this  day,  as  la- 
boriously engaged  ill  the  examination  of  questions  relating  to  the  creation 
of  estates  tail,  and  in  the  discussion  of  the  intricate  doctrine  of  remainders, 
as  our  forefathers  could  have  been  before  the  memorable  act  of  1776.  It 
becomes  necessary,  therefore,  that  we  should  look  into  the  decisions  of  our 
courts  on  the  subject;  and  as  the  question,  whether  a  limitation  to  "  heirs 
of  the  body,"  &c.  constitutes,  under  particular  circumstances,  a  contingent 
remainder  or  an  estate  tail,  it  may  not  be  amiss  to  consider  the  cases  on 
both  subjects  somewhat  in  connexion.  I  design,  therefore,  to  advert  to  the 
Cases  in  which  the  question  arises,  "  whether  there  is  an  estate  tail  created, 
which  is  converted  into  a  fee,"  and  to  connect  with  them  those  which  have 
been  decided  on  the  doctrine  of  contingent  remainders  and  executory  de- 
Vises. 

Wc  must  remember  that  the  act  declaring  tenants  of  lands,  or  slaves,  irf 
(ail,  to  hold  the  same  in  fee-siinple,  passed  in  1776,  and  provided,  that  "  any 
person  who  now  hath,  or  hereafter  may  have,  any  estate  in  tail,  general  ot 
special,  in  any  lands  or  slaves  in  possession,  or  in  the  use  or  trust  of  any 
lands  or  slaves  in  possession,  or  who  now  is,  or  hereafter  may  be,  entitled  to 
any  such  estate  tail,  in  reversion  or  remainder,  after  the  determination  of 
any  estate /or  life  or  lives,  or  of  any  lesser  estate,  shall  from  henceforth,  or 
from  the  commencement  of  such  estates  tail,  stand  ipso  facto  seised,  pos- 
sessed, or  entitled  of,  in,  or  to  such  lands  or  slaves,  or  use  in  lands  or  slaves, 
so  held  or  to  be  held  as  aforesaid,  in  full  and  absolute  fee-simple,  in  like 
manner  as  if  the  deed,  or  will,  &c.  under  which  he  claimed,  had  conveyed 
the  same  to  him  in  fee." 

The  act  of  1791,  taken  from  17S5,  ch.  62,  is  of  somewhat  different  phra- 
seology. It  provides,  that  those  estates,  in  lands  or  slaves,  which  were  es- 
tates tail  on  tlie  7th  of  October,  1776,  shall  be  deemed  from  that  time  to 
have  been,  and  from  thenceforward  to  continue,  estates  in  fee :  and  it  fur- 
ther provides,  that  "every  estate  in  lands"  [slaves  not  here  mentioned] 
"  which  since  hath  been  limited,  or  hereafter  shall  be  limited,  so  that,  astht 
law  aforetime  ivas,  such  estate  would  have  been  an  estate  tail,  shall  also  be 
deemed  to  have  been,  and  to  continue,  a  fee-simple  :"  and  it  further  pro- 
vides, that  such  estates  shall  be  discharged  frorti  the  conditions  annexed  to 
estates  in  tail,  &.C.  restraining  alienations,  &c.,  so  that  the  donees  shall  have 
the  same  power  over  the  estates  as  if  they  were  pure  and  absolute  fees. 

The  act  to  be  found  in  the  late  revisal  pursues  this  clause.  1  R.  C.  ch. 
99,  §  22.  With  a  view,  however,  it  would  seem,  of  making  the  matter  more 
clear,  another  is  added,  as  follows :  "  Every  estate  in  lands,  which  shall  be 
limited  by  any  deed  hereafter  made,  or  by  the  will  of  any  person  who  shall 
hereafter  die,  so  that,  as  the  law  was  on  the  7th  of  October,  1776,  such  6s- 
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tate  would  have  been  an  estate  tail,  bhall  be  deemed  a  fee-simple,  us  if  hm^ 
ited  by  technical  words  appropriate  to  the  creation  of  a  fee  :  and  every  sub- 
sequent limitation  upon  such  estate  shall  be  valid,  if  it  would  have  been  valid 
when  limited  on  a  fee.  "     Ibid,  §  25. 

The  first  case  I  find  uj)on  the  subject,  is  the  case  of  Hunter  vs.  Haynes, 
1  Wash.  71.  That  was  a  devise  to  the  testator's  widow,  E,  for  life,  remain-- 
der  to  T.  H-  and  the  heirs  of  his  body,  lawfully  begotten,  forever;  but,  "if 
he  should  die  without  issue,"  then  to  another  person  of  the  name  of  T.  H, 
and  his  heirs,  forever.  In  an  ejectment  between  the  heir  at  law,  and  cou=- 
sin  of  the  first  T.  H.,  who  claimed  under  the  act  of  177(5,  against  the  widow 
and  children  of  the  second  T.  H.,  who  claimed  the  remainder,  the  plaintiff 
had  judgment.  The  will  was  dated  in  1764.  The  first  named  T.  H.  died 
in  1780  ;  the  widow,  E,  in  1786.  The  reasons  for  this  decision  are  not 
given,  but  they  are  obvious.  The  limitation,  as  the  law  aforetime  tvas,  gave 
an  estate  tail  to  T.  H.  the  first  named^  which  was  by  the  act  of  assembly 
converted  into  a  fee. 

The  riext  case  I  shall  mention,  is  the  case  of  Roy  vs.  Gainett,  2  Wash, 
9.  That  was  a  devise  to  J  for  life,  remainder  to  M  and  his  heirs,  in  trust 
for  the  use  of  the  first,  and  every  other  son  of  J,  who  should  survive  him,  in 
tail  male  equally  to  be  divided  ;  but  if  J  should  die  without  male  issue,  then 
over  to  M  for  life  with  like  remainders  to  his  sons  in  tail  male,  but  if  he 
died  without  issue  male,  in  trust  for  the  testator's  three  grandsons,  with  like 
remainders  to  their  grandsons  in  tail  male,  remainder  to  M  in  fee.  The 
will  also  provided  that  the  wife  of  J  should  be  entitled  to  dower.  It  was 
dated  in  1765.  J  died  in  1780,  never  having  had  issue  male,  and  devised  to 
his  daughter,  who  died  leaving  the  plaintiffs  in  ejectment  her  heirs  at  law. 
The  devisee,  M,  was  the  defendant.  The  court  gave  judgment  for  the  de? 
fendant,  thus  affirming  that  J  had  but  an  estate  for  life,  with  remainder  in 
tail  male. 

In  this  case,  which  was  most  laboriously  investigated,  and  argued  with 
distinguished  ability,  it  was  decided  that  J  was  tenant  for  life  in  possession, 
with  contingent  remainders  in  tail  to  his  sons,  remainder  to  himself  in  tail 
expectant  thereon,  remainder  over. 

It  may  be  remarked  in  this  case,  that  the  court  seem  to  have  considered 
the  life  estate  and  estate  tail  as  not  uniting,  which  could  only  have  arisen 
from  their  regarding  the  former  as  legal,  and  the  latter  as  equitable  :  the  fee 
having  been  limited  to  M  in  trust,  by  the  same  clause  in  the  will. 

It  was,  moreover,  decided  in  this  case,  that  the  estate  tail  in  J  was  not 
converted  into  a  fee  by  the  operation  of  the  act  of  1776,  which  only  applied 
to  estates  tail  limited  to  take  effect  after  an  estate /or  life  or  lives,  or  a  lesser 
estate.  Whereas,  the  estate  in  tail  limited  to  him,  was  subsequent  to  a  lim- 
itation of  estates  tail  to  his  sons.  As,  however,  these  were  contingent,  and 
never  came  into  being,  it  would  seem,  upon  principle,  that  it  should  have 
been  considered  otherwise. 

The  consequence  of  these  principles  was,  that  J  had  only  an  estate  for 
life,  with  an  estate  tail  in  remainder,  after  the  determination  of  a  prior  es- 
tate tail  ;  that  this  expectant  estate  was  not  such  a  tenancy  in  tail  as  the  act 
contemplated,  and  so  his  estate  was  not  enlarged;  and  as  he  died  without 
issue  male  it  was  at  an  end  at  his  death,  and  the  remainder  over  took  effect. 

It  will  be  remarked,  however,  that  the  peculiarity  in  the  act  of  1776,  which 
confines  its  operation  to  estates  tail  limited  upon  estates  "for  life  or  lives, 
or  lesser  estates,"  does  not  exist  in  the  subsequent  laws.  These  are  ge- 
neral in  their  terms,  so  that  that  case  would  not,  on  this  point,  be  law,  at 
this  day,  in  relation  to  a  question  arising  since  the  act  of  1785,  (ch.  61,) 
which  took  effect,  January,  1787,  and  is  nearly  the  prototype  of  the  act  in 
our  present  code.     1  R.  C.  ch.  99,  §  20. 


160  KEMAINDER8.  [book  2. 

Next  came  the  case  of  Carter  vs.  Tyler.  That  was  a  devise  to  W".  C. 
and  "the  heirs  of  his  hody  begotten,"  of  one  tract  of  land,  and  to  J.  C. 
and  the  heirs  of  his  body  begotten,  of  another  tract  of  land  ;  and  if  either 
died  loithout  issue,  then  to  the  survivor  ;  and  if  both  died  without  issue,  then 
over.  Will  dated  in  1759,  testator  died  in  1763,  and  W.  C.  died  without 
issue,  in  1784,  leaving  S,  a  sister,  his  heir  at  law,  who  brought  ejectment. 
J.  C.  died  without  issue,  before  VV.  C.  W.  C.  was  the  testator's  heir  at 
law.  The  defendant  claimed  under  a  deed  from  \V.  C,  dated  in  February, 
1783.  If  \V.  C.  was,  then,  by  the  operation  of  the  act  of  1770,  tenant  in 
fee,  this  deed  was  good,  and  the  jjlaintifl"  had  no  title.  The  court  decided 
that  he  was  by  the  will  tenant  in  tail  ;  that  his  estate  was  enlarged  to  a  fee, 
and  that  the  deed  icas  good,  and  so  the  defendants  had  better  title.  See  1 
Call,  165. 

It  was  contended  in  that  case,  that  if  W.  C.  took  an  estate  in  tail,  which 
was  enlarged  into  a  fee  by  construction,  the  consequence  of  the  construc- 
tion would  be,  to  consider  the  limitations  over,  as  limitations  of  a  fee  upon 
a  fee,  dependant  upon  a  dying  without  issue,  within  the  time  prescribed  by 
the  rule:  but  the  court  decided  that  they  would  not  construe  that  which 
was  a  contingent  remainder  by  its  original  construction,  to  be  an  executory 
devise,  merely  to  avoid  the  provisions  and  effect  of  the  act.  Had  they  done 
60,  the  act  would  have  defeated  itself. 

I  have  already  adverted  to  the  probable  effect  of  a  recent  act  of  assem- 
bly (I  R.  C.  ch.  99,  §  25,)  upon  this  decision,  and  will  refer  the  student  to 
what  has  been  said  on  that  subject. 

As  this  case  of  Carter  vs.  Tyler  appears  to  have  been  considered  as  of 
peculiar  influence  on  the  cases  of  Bells  vs.  Gillespie,  5  Ran.  273,  and 
Broadus  vs.  Turner,  5  Ran.  308,  I  shall  insert  these  cases  here,  though  not 
in  their  regular  order  in  point  of  time. 

In  Bells  vs.  Gillespie  the  will  was  dated  the  3d  March,  1787,  and  the 
testator  died  the  same  year,  and  it  must  be  observed,  that  as  to  realty  the 
will  is  considered  always  as  speaking  at  its  date.  The  devise  was  to  the 
testator's  sons,  and  if  either  should  die  without  lawful  issue  his  part  to  be 
equally  divided  among  his  surviving  brothers.  This  was  considered  as  an 
estate  tail  in  the  sons  converted  into  a  fee,  and  the  remainders  over  were 
void. 

In  Broadus  vs.  Turner  the  will  was  dated  in  1778.  The  devise  was  to 
the  testator's  sons  and  their  heirs,  but  if  either  of  his  sons  should  die  with- 
out issue  lawfully  begotten,  then  to  the  survivor.  But  if  both  should  die 
without  issue,  then  the  land  to  be  sold  by  the  executors  and  the  money  di- 
vided among  the  daughters.  The  sons  took  an  estate  tail  which  was  con- 
verted into  a  fee,  and  the  remainders  over  were  void. 

Next  in  review  comes  the  case  of  Hill  vs.  Burrow.     This  was  the  case  of 
a  will  made  in  1774,  (the  testator  dying  in  1775.)     It  was  a  devise  to  T. 
H.  and  his  heirs  forever,  but  if  he  die  without  a  lawful  heir,  then  over  to  his 
brother  in  fee.*     This  was  construed  to  be  an  estate  tail  by  its  creation, 
converted  into  a  fee  by  the  act  of  1776.     See  3  Call,  342. t 

After  this  case  came  that  of  Tate  vs.  Tally.  There  the  will  bore  date  in 
1777,  after  entails  were  abolished,  and  when  it  could  not  be  presumed  that 
a  testator  designed  to  create  such  an  estate.  It  was  the  case  of  a  devise  to 
A,  and  if  he  should  die,  not  having  any  lawful  heir  of  his  body,  then  over. 

*  So  a  devise  to  my  son  A  and  his  heirs,  and  if  he  die  without  heirs,  remainder  to  my  son  B.  This 
cuJsddwn  tho  estate  to  an  estate  tail.  For  as  A  could  not  die  without  heirs  while  he  had  a  hrother  (B), 
the  testator  must  liave  used  the  words  heirs  as  "  heirsof  the  body."  Talbott's  Cases,  ].  It  would  not 
be  so  if  B  were  a  stranger.    Id.  4  Bac.  2S8. 

tThe  word  "heir"  must  have  meant  "  heir  special,"  i.  e.  of  his  body,  and  not  "heir  general," 
because  he  could  not  die  without  heir  general  while  he  had  a  brother.  See  Judge  Fleming's  opinion, 
362,  and  Fearne,  466, 467. 
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Mr.  Wickhain,  in  the  argument  of  this  case,  strongly  pressed  the  consider- 
ation, that  these  words  would  only  create  an  estate  tail  by  implication,  to 
favour  the  supposed  intention  of  the  testator's  lasti^i/Z;  for  they  would  not 
create  an  estate  tail  in  a  deed  ;  4  Bac.  288  ;  that,  in  wills  made  since  the  act 
of  1776,  it  could  not  be  inferred,  that  the  testator  could  intend  to  create  an 
estate  which  the  law  had  expressly  reprobated  and  abolished ;  and  that, 
therefore,  in  no  case  of  a  will  subsequent  to  that  act,  should  an  estate  tail 
be  raised  merely  by  implication,  for  the  purpose  of  being  converted  into  a 
fee  by  its  operation.  The  court,  however,  decided,  that  cases  before  and 
since  the  act,  stood  on  the  same  ground,  and  therefore  adjudged  that  A  took 
an  estate  tail,  which  was  enlarged  into  a  fee  by  the  law  of  1776.  See  3 
Call,  354.     4  John.  C.  35. 

The  case  of  Smith  vs.  Chapman,  (1  H.  &.M.  240,)  was  thus  in  substance  : 
The  testator  devised  estates  to  each  of  his  three  children  severally,  for  the 
life  of  each  devisee,  and  after  his  or  her  decease,  to  his  or  her  child  or  chil- 
dren ;  if  either  died  without  child,  then  to  the  other  two  for  life,  remainder 
to  their  children  ;  and  then  provides,  "  if  all  his  children  should  die  without 
issue  of  their  bodies,  his  wife  living,  the  estate  should  go  to  his  wife  during 
life,  remainder  over."  The  will  was  dated  in  1790.  It  was  contended, 
that  the  estates  for  life  were  enlarged  by  the  implicative  words  "if  all  his 
children  should  die  without  issue,"  into  an  estate  in  tail,  which,  thereupon, 
was  converted  into  a  fee  by  the  act  of  1776  ;  but  after  the  most  elaborate 
arguments  at  the  bar,  it  was  decided  that  the  children  took  only  estates  for 
life.  In  that  case,  the  argument  of  Mr.  Wickham  in  the  case  of  Tate  vs. 
Tally,  was  again  pressed,  and  was  contested  by  his  adversaries.  It  seems 
to  have  had  great  weight  with  two  of  the  judges.  Judge  Fleming  observes, 
that  "  it  appears  strange  to  attempt  to  prove  that  the  words  give  by  implica- 
tion an  estate,  which  is  now,  and,  at  the  time  of  making  the  will,  had  long 
been,  unknown  to  the  laws ;  and  this,  that  it  may  be  magically  transmuted 
into  an  estate  in  fee,  in  order  to  defeat  the  testator's  manifest  intention." 
Judge  Lyons  says,  "  I  will  not  suppose  after  that  act,  that  a  man  intended 
to  convey  an  estate  tail,  (which  the  law  has  expressly  abolished,)  unless 
plain  and  unequivocal  words  are  used,  such  as  would  of  themselves  create  a 
fee  tail  without  resorting  to  implication."  And  even  Judge  Roane,  who 
had  combatted  the  argument  of  Mr.  Wickham  in  Tate  &  Tally,  though  he 
still  maintains  his  former  opinion,  admits  that  "  in  a  case  where  the  inten- 
tion of  the  testator  is  alleged,  under  pretext  of  providing  for  his  issue,  but 
in  reality  to  infer  an  estate  which  will  defeat  them,  it  would  seem  proper  to 
rebut  that  allegation,  by  resorting  to  a  posterior*  general  law,  (the  act  of 
1776)  without  an  ignorance  of  which,  it  is  impossible  that  any  such  inten- 
tion could  have  existed  on  the  part  of  the  testator."  Hence,  I  think  we 
may  deduce  this  inference — that  though  in  wills,  the  particular  intent,  as  it 
is  called,  (which  is,  to  give  the  first  taker  an  estate  only  for  life,)  must  give 
way  to  the  general  intent,  (which,  in  England,  is  an  intent  to  provide  for  the 
issue,)  yet  as,  in  Virginia,  this  general  intent  to  provide  for  them,  by  giving 
them  an  estate  tail,  cannot  be  effectuated,  so  it  will  not  be  presumed  to  have 
existed:  nor  will  it  thus  be  permitted,  by  mere  implication,  to  control  the 
particular  expressed  intent,  where,  in  doing  so,  the  real  object  of  the  testa- 
tor to  secure  his  estate  to  his  grand  children,  would  be  effectually  defeated. 

In  the  same  volume  of  our  reports,  is  another  case,  (Eldridge  vs.  Fisher, 
1  H.  &  M.  559,)  which  was  very  like  that  of  Tate  &  Tally,  and  decided  in 
the  same  manner.  It  was  the  case  of  a  devise  of  real  and  personal  estate 
to  J.  F.  and  his  heirs  forever;  and  if  he  die  without  lawful  heir,  remainder 
over  to  his  nephew  in  fee.  J.  F.  was  held  to  take  an  estate  tail,  which  was 
converted  into  a  fee  by  the  act  of  1776.     The  will  bore  date  in  1784.     The 

'  AriUrior  seems  to  be  intended. 
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case  was  argued  upon  the  ground,  that  the  connecting  real  and  personal 
estate  in  the  same  clause,  would  j)erhaps  distinguish  it  from  Tate  &  Tally. 
But  the  court  admitted  no  distinction.* 

In  Sydnor  vs.  Sydnor,  (-2  Mun.  ~(>-i,)  a  testator  devised  to  his  four  sOns, 
to  them  and  their  heirs  forever  ;  and,  if  any  of  them  should  die  without 
"  heirs  of  their  bodies,"  remainder  over  to  the  survivors.  This  was  held  to 
be  an  estate  tail  enlarged  into  a  fee-simple  by  the  act  of  177G. 

The  next  case  I  shall  mention,  is  M'Clentic  vs.  Manns,  4  Mun.  326. 
In  this  case,  the  testator,  by  will,  dated  in  1778,  "gave  and  bequeathed"  to 
his  four  sons,  a  tract  of  land,  each,  with  several  articles  of  personal  proper- 
ty to  two  of  them  ;  and,  if  any  of  his  sons  should  die,  their  parts  to  be  di- 
vided among  the  rest  of  their  brothers,  and  likewise  with  his  daughters,  in 
case  any  should  die  ;  all  which  legacies  he  had  given  his  sons;  he  did  bind 
ihcm,  their  heirs,  and  assii^ns  forever."  The  court  decided  that  the  words 
"if  any  of  his  sons  should  die,"  did  not  contemplate  a  dying  merely,  be- 
cause that  is  certain  ;  nor  a  dying  without  heirs,  because  their  surviving 
brothers,  &.c.  were  their  heirs,  so  that  they  could  not  die  without  heirs, 
while  they  or  their  issue  were  living  ;  they  therefore  construed  them  to  mean 
"  without  heirs  of  the  body,"  and  so  to  be  an  estate  tail,  which  was  enlarged 
into  a  fee.  But,  we  are  to  observe,  that  in  this  case,  as  in  some  others  be- 
fore cited,  although  the  estate  tail  was  raised  by  implicative  words,  yet  it 
was  not  raised  against  a  particular  intent,  that  the  sons  should  have  only  a 
life  estate :  which  was  contended  for  in  Smith  vs.  Chapman. 

In  Warner  vs.  Mason,  &.c.  (5  Mun.  242,)  the  devise  was  to  the  testator's 
son  W,  during  his  natural  life,  and  then  to  his  heirs,  lawfully  begotten  of 
his  body,  that  is,  horn  at  the  time  of  his  death,  or  nine  calendar  months  af- 
terwards, and  for  want  of  such  heirs,  then  over.  This  was  held  no  estate 
tail  in  W,  and  the  limitation  over  was  held  good,  as  a  contingent  remainder. 

In  Tidball  vs.  Lupton,  (1  Ran.  194,)  the  devise  was  of  land  to  the  tes- 
tator's daughter,  H.  L.,  and  to  her  and  the  "  heirs  of  her  body,  and  to  them 
and  their  heirs  and  assigns,  forever:  and  that  the  said  11.  L.  may  occupy, 
possess,  and  enjoy  the  same,  paying  to  her  mother  £12  annually,  during 
her  life.  And  if  my  said  daughter  decease,  not  having  lawful  heirs  of  her 
body,"  then  over.  It  was  contended  that  this  case  was  not  like  any  other 
decided  under  the  act  of  1776;  that  it  was  a  case  in  which  the  engrafted 
words  of  limitation  "  to  them  and  their  heirs  and  assigns  forever,"  consti- 
tuted the  first  words,  "heirs  of  her  body,"  Avords  of  purchase,  or  designa- 
tio  persona.;  that  such  engrafted  words  on  the  word  "heir,"  had  that  effect 
in  Archer's  case  and  Cheek's  case,  (cited  Fearne  250,)  and,  though  engrafted 
on  the  word  "heirs"  in  the  plural,  that  it  had  the  same  effect  in  Doe  vs. 
Laming,  (2  Burr.  1100,)  because  the  lands  were  gavelkind,  and  all  the  chil- 
dren made  one  heir,  as  in  Virginia.  Yet,  it  was  decided  that  H.  L.  took 
an  estate  tail,  which  was  enlarged  into  a  fee  by  the  operation  of  the  law  for 
abolishing  entails.  As  this  case  stands  alone  in  our  books,  and  is  peculiar- 
ly interesting  from  the  unusual  character  of  the  limitation,  I  shall  add  an 
extract  from  the  opinion  of  Judge  Roane,  which  prevailed  as  the  opinion 
of  the  court.     He  says  : 

"  The  construction  in  this  case,  depends  upon  two  clauses  in  the  will  of 
Joseph  Lupton,  dated  the  9th  of  March,  1791.  By  the  first  of  those  clau- 
ses, he  devises  the  premises  in  question  to  his  daughter,  "  Hannah  Lupton, 
and  to  her  and  the  heirs  of  her  body,  and  to  them  and  their  heirs  and  assigns 
forever."  These  expressions  "  and  to  her,"  and  "  to  them.,"  while  they  are 
awkward  expressions,  are  mere  pleonasms  in  language.  They  express 
nothing  more  than  the  clause  imported  without  them.  This' is  evident,  not 
onJy  from  a  mere  reading  of  the  clause  itself,  but  also  from  observing  that 

*  See  tlie  second  note  in  page  160,  to  the  case  of  Hill  vs.  Burrow. 
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the  same  form  of  expression  is  used  in  most  of  the  other  devises  in  the  will, 
and  in  which  an  estate  of  inheritance  in  the  first  taker  was  clearly  intended. 
The  first  expression,  "and  to  her,"  still  only  means  Hannah  Lupton,  and 
it  is  to  be  construed  as  if,  after  the  word  "hor,"  the  words  "  the  said  Han- 
nah Lupton,"  (which  are  understood,)  had  been  inserted  ;  and  the  second 
expression,  "  and  to  them,"  is  also  to  be  construed  in  like  manner.  It  is 
to  be  construed  as  if  the  words  "  the  said  heirs  of  her  body,"  (which  are 
also  understood,)  had  been  expressly  repeated,  immediately  following  the 
word  "them:"  and  in  that  case,  the  clause  would  stand  thus,  "  and  to 
them,  the  said  heirs  of  the  body  of  Hannah  Lupton,  and  their  heirs  and 
assigns  forever."  This  reading  would  cut  up  by  the  roots  all  pretension 
that  under  the  word  "  them,"  is  understood  a  different  idea  of  the  charac- 
ter of  the  parties,  from  that  which  was  conveyed  by  the  previous  words 
"  heirs  of  her  body,"  and  that  the  words  last  mentioned,  which  are  clearly 
words  of  limitation,  are  to  be  thereby  converted  into  words  of  purchase.  On 
no  other  ground  than  this,  can  it  be  contended  that  Hannah  only  took  a 
life  estate,  and  that  the  heirs  of  her  body  (in  exclusion  of  her)  took,  as  a 
new  stock  and  as  purchasers,  the  inheritance  of  the  estate  in  question. 

"  It  must  here  be  remarked,  that  the  words  in  this  case  "  to  Hannah  Lup- 
ton and  the  heirs  of  her  body,"  are  peculiarly  strong  and  appropriate  to 
shew  that  they  take  by  way  of  limitation,  and  that  these  heirs  must  be  un- 
derstood to  take  in  succession ;  and  there  is  nothing  in  the  will  to  shew  a 
contrary  intention.  In  the  case  of  Doe  vs.  Laming,  (Jl  Bur.  1100,)*  the 
devise  was  precisely  like  the  clause  before  us,  throwing  out  the  superfluous 
words  I  have  above  remarked  upon,  and,  with  the  exception  that  there  were 
some  circumstances  and  expressions  in  that  case  not  existing  in  iftis,  which 
caused  the  words  to  be  construed,  in  that  case,  as  words  of  purchase. 
There  is  an  exact  similitude  between  that  case  and  this,  in  the  devise  being 
to  "  A,  and  the  heirs  of  her  body,  and  to  their  heirs  and  assigns  forever." 
Although  that  devise  was  adjudged  to  give  an  estate  by  purchase,  and  not 
by  limitation,  to  the  heirs  of  the  body  of  A,  it  was  not  so  adjudged  by  rea- 
son of  the  last,  or  superfluous  words  in  the  devise  contained  ;  nor  even  by 
reason  of  the  term  "  assigns,"  which  is  therein  used.  Had  there  been  no- 
thing else  in  that  case,  than  in  this  devise  as  I  have  stated  it,  the  estate 
would  have  been  adjudged  to  be  a  limitation,  and  not  a  purchase.  But 
there  were  such  other  and  ulterior  circumstances  in  that  case,  and  on  the 
ground  of  them,  only,  the  decision  of  the  court  was  founded.  In  the  first 
place,  after  the  words  heirs  of  her  body  lawfully  begotten,  were  inserted  the 
words  "  as  well  females  as  males,"  and  the  estate  was  to  be  divided  equally 
between  them;  which  division  seemed  inconsistent  with  the  idea  oi  Si  suC' 
cession  of  the  heirs  ;  and,  secondly  ^nd  principally ,  as  the  lands  were  ga- 
velkind lands,  and  it  was  the  testator's  clear  intention  to  provide  for  hex  fe- 
male heirs,  as  well  as  male,  which  would  not  take  place,  in  that  tenure,  by 
construing  the  clause  to  be  a  limitation,  the  words  were  construed  to  be 
words  of  purchase,  to  let  in  these  females,  and  effectuate  the  manifest  in- 
tention of  the  testator.  But  for  these  circumstances,  and  particularly  the 
last,  the  words  would  have  been  construed  to  be  words  of  limitation,  and 
not  words  of  purchase. 

"But  in  the  case  before  us,  there  are  no  words  purporting  that  the  heirs 
were  not  to  take  in  succession.  On  the  contrary,  the  next  clause  clearly 
manifests  that  idea  in  the  most  explicit  terms.  Again  :  there  is  nothing  in 
this  will,  like  the  one  just  mentioned,  whereby,  by  construing  the  words  in 

*  See  Doe  vs.  Harvey,  10  C.  L.  Rep.  4-33.  Tlint  case  seems  to  conflict  with  Doe  vs.  Lamingf,  as 
liere  exphined  and  understood.  See  also  Wright  vs.  Jesson,  2  Bligh.  iJ.  This  was  in  the  House  of 
Lords,  The  dovise  was  to  A  for  life,  remainder  to  the  heirs  of  his  body,  share  mid  share  alike.  And 
it  was  held  to  be  an  estate  tail  in  A. 
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their  natural  and  ordinary  sense,  the  iiitmlion  of  tlie  testator  would  be  frus- 
trated. I  do  not  see  that  that  elfect  cotild  be  any  how  j)roduced,  by  refer- 
rin<(  to  our  act  of  descents,  if  we  arc  at  liberty  to  do  so.  But  we  have  not 
that  liberty.  We  are  confined  in  our  construction,  in  this  particular,  both 
by  the  terms  of  the  acts  of  1770  and  1785,  and  by  the  decisions  of  this 
court  upon  them.  All  these  have  referred  to  the  lux  Icvipuris,  on  this  sub- 
ject, and  have  adopted  it  as  the  rule.  They  have  adopted  the  law  on  this 
subject,  as  it  stood  in  the  year  1770." 

The  case  of  Kendall  vs.  Eyre,  (1  Ran.  288,)  is  the  last  case  which  has 
fallen  under  my  observation  on  this  subject.  But  as  that  was  the  will  of  a 
very  illiterate  man,  and  its  provisions  extremely  involved  and  confused,  I 
deem  it  only  necessary  to  remark,  that  the  court,  coiisiderinw  the  limitation 
to  be  an  estate  tail,  decided  that  it  was  enlarged  into  a  fee  by  the  operation 
of  the  act. 

From  this  review  of  the  cases  in  our  courts,*  we  are  perhaps  warranted 
in  coming  to  the  following  conclusions : 

1.  That  in  the  construction  of  a  will,  those  limitations  which,  as  the  law 
was  anterior  to  1776,  would  have  been  deemed  to  create  an  estate  tail,  shall 
be  so  considered  now,  whether  the  will  be  executed  before  or  since  the 
abolition  of  entails,  and  whether  the  creation  of  the  estate  is  express  or  on- 
ly implicative : 

2.  Except  where  there  is  a  distinctly  marked  particular  intention  to  con- 
fine the  first  taker  to  an  estate  for  life ;  in  which  case,  a  mere  implication 
in  favor  of  a  supposed  general  intent  to  create  an  estate  tail,  may  be  rebut- 
ted by  the  consideration  that  the  will  was  made  subsequent  to  the  act,  and 
that  such  inference  is,  therefore,  not  fairly  to  be  drawn.  Smith  vs.  Chap- 
man, 1  H.  &  M. 

I  will  now  subjoin  some  notice  of  a  few  cases  in  relation  to  personal 
property. 

In  Dunn  vs.  Bray,  1  Call,  388.  Devise  of  slaves  to  testator's  son  W  and 
his  heirs,  but  if  he  should  die  and  leave  no  issue,  remainder  over  to  another 
son ;  this  limitation  was  considered  as  referring  to  the  time  of  W's  death, 
and  was  therefore  good  and  not  too  remote. 

In  Higginbotham  vs.  Rucker,  2  Call,  315.  Devise  of  slaves  to  A  and 
the  heirs  of  her  body,  and  in  case  she  die  without  issue,  that  is,  without 
children  of  her  body,  the  said  slaves  to  return  to  the  grantor.  The  limitation 
was  held  not  too  remote.  It  refers,  by  the  use  of  the  words  in  italics,  to  her 
death  without  children,  and  does  not  intend  an  indefinite  failure  of  issue. 

The  case  of  Bradley  vs.  Mosby,  (3  Call,  50,)  can  be  considered  as  set- 
tling nothing,  as  the  judges  all  differed  in  opinion  as  to  the  construction  of 
the  will. 

The  case  of  Williamson  vs.  Ledbetter,  (2  Mun.  521,)  was  of  a  devise  to 
A.  S.  P.  of  a  negro  woman  and  a  bed  and  furniture,  to  her,  her  heirs,  ex- 
ecutors, and  administrators  forever;  but  if  she  should  die  without  lawful 
heir  of  her  body,  remainder  over.  This  was  held  too  remote;  for  there 
was  nothing,  as  in  the  cases  of  Dunn  vs.  Bray  and  Higginbotham  vs. 
Rucker,  to  confine  the  failure  of  issue  to  her  death.  It  was,  therefore,  a 
limitation  on  an  indefinite  failure  of  issue,  which  is  void. 

Lynch  and  wife  vs.  Hill  and  wife,  (i  Mun  1 14.  Devise  of  personalty  to 
S.  N.  C,  her  heirs  and  assigns  forever  ;  but  if  she  die  without  issue  of  her 
body,  lawfully  begotten,  remainder  over.  This  limitation  was  too  remote, 
and  the  remainder  over  was  void,  for  the  rcasoris  assigned  in  the  last  case. 

*  Since  the  last  edition  of  (his  «ork,  there  have  been  the  following  additional  cases  in  tlie  Court  of 
Appeals:  Bi'y?,nt  rs.  Pope,  3  !.eif;li,  103.  lUiiloot  iv.  15uiioot,  2  Leigh,  lllL  Bramble  w.  Riilups, 
and  Thoniason  v.'.  Anderson,  (wliich  will  probably  be  reported  in  4  Leigh,)  and  Howe  vs.  Feely. — 
Thi.s  la.'i  was  a  devise  of  real  estate  to  A  and  R  forever,  and  if  either  die  without  issue  the  survivor  to 
enjoy  the  «holr,  and  if  both  die  without  issue,  then  to  i'"g  thildrcu,    Adjudged  an  estate  tail- 
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But  courts  have  in  late  cases  manifested  more  than  usual  eagerness  to 
catch  at  any  expressions  which  appear  to  confine  the  failure  of  issue  to  the 
death  of  the  person  taking.     Fearue,  471. 

Thus  in  Timberlake  and  wife  vs.  Graves,*  (6  Mun.  174,)  a  testator  be- 
queathed certain  slaves  and  their  increase  to  J.  A.  and  his  heirs  forever  ;  but 
in  case  he  should  die  without  heir,  then,  and  in  that  case,  to  be  equally  di- 
vided between  her  two  nieces,  sisters  of  J.  A.  It  was  decided  that  the  limi- 
tation over  was  good;  "  because  the  devise  over  to  the  nieces  is  to  them 
merely,  not  to  them  and  their  heirs  :  it  purports  a  limitation  to  themselves, 
and  was  intended  as  a  personal  benefit  to  them.  This  construction,"  it  was 
said,  "  was  fortified  by  the  words,  then  and  in  that  case,  which  though,  taken 
singly,  they  might  not  be  complete  to  limit  the  previous  words,  to  a  dying 
without  issue  living  at  J.  A.'s  death,  have  that  effect,  in  conjunction  with 
the  circumstances  above  mentioned." 

On  like  reasoning,  the  court  decided  the  case  of  Gresham  vs.  Gresham  ; 
6  Mun.  187  ;  where  A  devised  the  residue  of  his  estate  to  his  brother  J,  and 
in  case  he  died  without  issue,  to  his  uncle's  children,  naming  them,  t^i//to«f 
adding  words  of  perpetuity  ;  this  limitation  over  was  held  good,  and  took 
effect  upon  J's  death  without  issue.     The  question  respected  personalty. 

So  in  Didlake  vs.  Hooper,  Gil.  194.  Devise  of  slaves,  as  a  loan,  to 
John  during  life,  and  "  if  he  die  without  issue,  1  give  the  whole  of  the  pro- 
perty that  I  have  lent  him,  to  Sarah  and  Judith  ;"  there  were  no  words  of 
perpetuity  to  Sarah  and  Judith.  It  was  resolved  that  the  limitation  over 
was  good. 

It  must  be  confessed  that  this  is  but  a  slender  support  to  these  cases,  as 
an  exception  to  the  general  rule  ;  and  if  that  general  rule  did  not,  itself,  re- 
fine too  much,  and  offend  the  common  sense  of  mankind,  these  refined  ex- 
ceptions would  not  be  tolerated.  The  following  cases  rest  on  broader 
grounds  : 

James  vs.  M' Williams  and  wife,  6  Mun.  301.  Devise  of  personal  estate 
to  two  daughters,  provided,  if  either  should  die  without  lawful  issue,  her  part 
should  go  to  the  other.  Here,  as  it  was  uncertain  which  would  survive  the 
other,  and  as  the  limitation  depended  both  on  the  survivorship  and  the  dying 
without  issue,  the  limitation  was  clearly  confined  to  the  time  of  the  death  of 
the  one  who  should  die  first. 

So  in  Cordle's  admr.  vs.  Cordle's  exr.,  6  Mun.  455.  Devise  of  person- 
alty to  testator's  two  sons  ;  and  if  either  die  without  lawful  heir,  the  surviv- 
ing brother  to  inherit  the  estate  of  the  deceased.  This  was  held  a  good 
limitation  over.  It  rests  upon  the  same  principles  with  James  vs  M' Wil- 
liams. 

The  student  will  observe,  that  in  all  these  cases,  where  the  remainder 
over  is  void,  the  estate  of  the  first  taker  is  absolute,  and  he  may  sell  and 
dispose  of  the  property  at  his  pleasure.  But  where  the  limitation  over  is 
good,  then  the  first  taker  cannot  dispose  of  the  property,  but  it  must  go  over 
to  the  remainderman.  This  1  take  to  be  a  fair  consequence  of  the  act, 
which  prevents  the  barring  or  affecting  remainders  by  the  alienation  of  the 
particular  tenant ;  and  it  seems,  indeed,  to  be  clearly  established  by  some 
of  the  cases  cited. 

Thus  the  case  of  Didlake  vs.  Hooper  was  expressly  to  restrain  the  tenant 
for  life  from  selling,  which  relief  was  granted. 

In  Timberlake  vs.  Graves,  the  defendant  was  a  purchaser  from  (he  hol- 
der of  the  particular  estate,  and  the  remainderman  nevertheless  recovered. 

So  in  Gresham  vs.  Gresham,  the  claimant  under  the  first  taker  could  not 

*  This  case  seems  to  l)p  considered  in  Griffith  vs.  Tliompson,  1  Leigli,  3:^1,  as  nnsuppoited  cither  by 
authority  or  by  general  principles. 
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recover  from  the  remainderman.  And  the  same  thing  is  observable  in 
James  vs.  M'Williams  and  wife,  and  other  ca.«cs. 

The  student  will  here  distinguish  between  the  case  of  an  interest  in  the 
natnre  of  an  estate  tail  and  a  mere  life  interest  in  the  property.  A  limit?- 
tion  of  the  nature  of  an  estate  tail,  in  an  estate  pur  autre  vie,  gives,  as  we 
have  seen,  a  complete  right  to  bar  tlie  remainder,  even  by  lease  and  release  ; 
but  it  is  not  so  where  the  estate  is  far  life  only,  remainder  over.  Fearne, 
499.  For  there  no  act  of  his  ran  airectthe  remainder:  and  the  case  is,  in 
effect,  the  same  as  to  personals  :  for  in  limitations  of  the  nature  of  estates 
tail  in  personals,  we  learn  from  Mr.  Fearne,  (4(53,)  that  the  whole  estate  is 
in  the  fust  taker;  but  the  mere  life  owner  cannot  defeat  an  executory  re- 
mainder in  personalty. 

Cases,  however,  of  conveyances  of  estates  jour  autre  vie,  by  words  which^ 
if  the  grantor  had  an  estate  of  inheritance,  would  create  a  fee-tail,  would 
probably  be  held  to  be  within  the  influence  of  the  acts  docking  entails,  and 
the  entire  interest  would  vest  in  the  owner.  We  have,  however,  none  such 
in  our  books. 

IV.  We  come  at  length  to  speak  of  estates  in  reversion.  "An  estate  in 
reversion  is  the  residue  of  an  estate  left  in  the  grantor  to  commence  in  pos- 
session after  the  determination  of  some  particular  estate  granted  out  by 
him.  Sir  Edward  Coke  describes  a  reversion  to  be  the  returning  of  land 
to  the  grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there  be  a  gift  in 
tail,  the  revc^rsion  of  the  fee  is,  without  any  special  reservation,  vested  in  the 
donor  by  act  of  law  :  and  so  also  the  reversion,  after  an  estate  for  life,  years, 
or  at  will,  continues  in  the  lessor.  For  the  fee-simple  of  all  the  lands  must 
abide  somewhere  ;  and  if  he,  who  was  before  possessed  of  the  whole,  carves 
out  of  it  any  smaller  estate,  and  grants  it  away,  whatever  is  not  so  granted 
remains  in  him.  A  reversion  is  never  therefore  created  by  deed  or  writing, 
but  arises  from  construction  of  law;  a  remainder  can  never  be  limited,  un- 
less by  either  deed  or  devise.  But  both  are  equally  transferrable,  when  ac- 
tually vested,  being  both  estates  in  prasenti,  though  taking  effect  in 
futuro, 

"  The  doctrine  of  reversions  is  plainly  derived  from  the  feodal  constitu- 
tion. For  when  a  feud  was  granted  to  a  man  for  a  life,  or  to  him  and  his 
issue  male,  rendering  either  rent  or  other  services  ;  then,  on  his  death  or 
the  failure  of  issue  male,  the  feud  was  determined,  and  resulted  back  to  the 
lord  or  proprietor,  to  be  again  disposed  of  at  his  pleasure.  And  hence  the 
usual  incidents  to  reversions  are  said  to  he  fealty  and  rent.  When  no  rent 
is  reserved  on  the  particular  estate,  fealty  however  results  of  course,  as  an 
incident  quite  inseparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowledgment  of  superiority  ;  being  frequently  the  only  evidence  that  the 
lands  are  holden  at  all.  Where  rent  is  reserved,  it  is  also  incident,  though 
not  inseparably  so,  to  the  reversion.  The  rent  may  be  granted  away,  re- 
serving the  reversion  ;  and  the  reversion  may  be  granted  away,  reserving  the 
rent,  by  special  words:  but  by  z.  general  grant  of  the  reversion,  the  rent 
will  pass  with  it,  as  incident  thereunto;  though  by  the  grant  of  the  rent 
generally,  the  reversion  will  not  pass.  The  incident  jiasses  by  the  grant  of 
the  principal,  but  not  e  converso  :  for  the  maxim  of  law  is,  "  accessorium 
non  diicit,  sed  sequitur,  suum  principale." 

"These  incidental  rights  of  the  reversioner,  and  the  respective  modes  of 
descent  in  which  remainders  very  frequently  differ  from  reversions,  have 
occasioned  the  law  to  be  careful  in  distinguishing  the  one  from  the  other, 
however  accurately  the  parties  themselves  may  describe  them.  For  if  one 
seised  of  a  parental  estate  in  fee,  makes  a  lease  for  life,  with  remainder  to 
himself  and  his  heirs,  this  is  properly  a  mere  reversion,  to  which  rent  and 
fealty  shall  be  incident,  and  which  shall  only  descend  to  the  heirs  of  bis  fa- 
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ther's  blood,  and  not  to  his  heirs  general,  as  a  remainder  limited  to  him  by 
a  third  person  would  liave  done  :  for  it  is  the  old  estate,  which  was  origi- 
nally in  him,  and  never  yet  out  of  him.  And  so,  likewise,  if  a  man  grants 
a  lease  for  life  to  A,  reserving  rent,  with  reversion  to  13  and  his  heirs,  B  hath 
a  remainder  descendible  to  his  heirs  general,  and  not  a  reversion  to  which 
the  rent  is  incident;  but  the  grantor  shall  be  entitled  to  the  rent  during  the 
continuance  of  A's  estate. 

"In  order  to  assist  such  persons  as  have  any  estate  in  remainder,  rever- 
sion, or  expectancy,  after  the  death  of  others,  against  fraudulent  conceal- 
ments of  their  death,  it  is  enacted  by  the  statute  G  Ann.  c.  18,  that  all  per- 
sons on  whose  lives  any  lands  or  tenements  are  holden,  shall  (upon  appli- 
cation to  the  court  of  chancery,  and  order  made  thereupon,)  once  in  every 
year,  if  required,  be  produced  to  the  court,  or  its  commissioners  ;  or,  upon 
neglect  or  refusal,  they  shall  be  taken  to  be  actually  dead,  and  the  person 
entitled  to  such  expectant  estate  may  enter  upon  and  hold  the  lands  and 
tenements,  till  the  party  shall  appear  to  be  living.* 

"  Before  we  conclude  the  doctrine  of  remainders  and  reversions,  it  may 
be  proper  to  observe,  that  whenever  a  greater  estate  and  a  less  coincide  and 
meet  in  one  and  the  same  person,  without  any  intermediate  estate,  the  less 
is  immediately  annihilated  ;  or,  in  the  law  phrase,  is  said  to  be  merged,  that 
is,  sunk  or  drowned  in  the  greater.  Thus,  if  there  be  tenant  for  years,  and 
the  reversion  in  fee-simple  descends  to  or  is  purchased  by  him,  the  term  of 
years  is  merged  in  the  inheritance,  and  shall  never  exist  any  more.t  But 
they  must  come  to  one  and  the  same  person  in  one  and  the  same  right ; 
else,  if  the  freehold  be  in  his  own  right,  and  has  a  term  in  right  of  an- 
other, (en  auter  droit,)  there  is  no  merger.  Therefore  if  tenant  for  years 
dies,  and  makes  him  who  haih  the  reversion  in  fee  his  executor,  whereby 
the  term  of  years  vests  also  in  him,  the  term  shall  not  merge  ;  for  he  hath 
the  fee  in  his  own  right,  and  the  term  of  years  in  th6  right  of  the  testator, 
and  subject  to  his  debts  and  legacies.  So  also,  if  he  who  hath  the  rever- 
sion in  fee  marries  the  tenant  for  years,  there  is  no  merger ;  for  he  hath  the 
inheritance  in  his  own  right,  the  lease  in  the  right  of  his  wife.  An  estate- 
tail  is  an  exception  to  this  rule  :  for  a  man  may  have  in  his  own  right  both 
an  estate-tail  and  a  reversion  in  fee  :  and  the  estate-tail,  though  a  less  es- 
tate, shall  not  merge  in  the  fee.  For  estates-tail  are  protected  and  pre- 
served from  merger  by  the  operation  and  construction,  though  not  by  the 
express  words,  of  the  statute  de  donis :  which  operation  and  construction 
have  probably  arisen  upon  this  consideration  ;  that,  in  common  cases  of 
merger  of  estates  for  life  or  years  by  uniting  with  the  inheritance,  the  par- 
ticular tenant  hath  the  sole  interest  in  them,  and  hath  full  power  at  any  time 
to  defeat,  destroy,  or  surrender  them  to  him  that  hath  the  reversion ;  there- 
fore, when  such  an  estate  unites  with  the  reversion  in  fee,  the  law  considers 
it  in  the  light  of  a  virtual  surrender  of  the  inferior  estate.  But,  in  an  es- 
tate-tail, the  case  is  otherwise  :  the  tenant  for  a  long  time  had  no  power  at 
all  over  it,  so  as  to  bar  or  destroy  it,  and  now  can  only  do  it  by  certain  spe- 
cial modes,  by  a  fine,  a  recovery,  and  the  like  :  it  would  therefore  have  been 
strangely  improvident  to  have  permitted  the  tenant  in  tail,  by  purchasing  the 
reversion  in  fe6,  to  njerge  his  particular  estate,  and  defeat  the  inheritance 
of  his  issue  ;  and  hence  it  has  become  a  maxim,  that  a  tenancy  in  tail, 
which  cannot  be  surrendered,  cannot  also  be  merged  in  the  fee." 

*Our  sfatiito  agrees  in  part  herewith.  1  R.  C.  i:h.  97.  Moreover,  the  act  provides  that  an  estate 
recovered  upon  such  presuraption,  together  with  (he  rents  and  proftts,  and  lawful  interest, shall  lie  re- 
stored to  him,  il"  he  afterwards  prove  to  be  alive. 

t  An  mleresse  termini  cannot  mCigc;  for  until  entry  there  is  no  estate,  neither  is  there  anj-  rever- 
sion.   5  Barn.  &,  Cress.  111. 
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Tho  doctrine  of  merger  must  be  considered  as  yet  existing,  though  it  is 
considerably  narrowed  in  its  elFects  by  our  law  ;  for,  as  wc  have  seen,  "no 
union  of  the  particular  estate,  with  tlie  inheritance  by  purchase  or  by  de- 
scent, shall  operate  by  merger  or  otherwise,  so  as  to  defeat,  impair,  or  other- 
wise affect  a  remainder."     J  R.  C.  ch.  99,  §  20. 

It  may  not  be  amiss,  in  connection  with  the  doctrine  of  the  merger  of  es- 
tates as  here  laid  down,  to  announce  as  a  general  rule,  that  where  the  legal 
and  equitable  estates  unit(>  in  the  same  person,  the  erpiitable  estate  merges 
in  the  legal.  1  John.  C.  117.  5  John.  C.  35,  '214.  Thus  where  the  legal 
title  descends  upon  a  child  from  his  mother,  and  the  equitable  from  his 
father,  the  equitable  title  merges  in  the  legal ;  and  upon  his  death  under  age 
it  has  been  decided  that  the  estate  shall  pass  to  the  representatives  of  the 
mother,  from  whom  the  legal  title  was  derived,  although  the  real  beneficicil 
interest  came  to  him  from  his  father.  So  if  a  mortgagee  purchases  in  or 
takes  a  release  of  the  etjuity  of  redemption,  the  mortgage  is  extinguished, 
the  legal  title  absorbs  the  equitable,  and  the  latter  no  longer  subsists  in  the 
contemplation  even  of  a  court  of  equity.  So  whore  the  mortgagor  pays  off 
the  mortgage  and  takes  an  assignment  of  it,  he  becomes  invested  with  the 
le^al  title,  and  his  equity  of  redemption  is  merged  in  the  newly  acquired 
legal  title.  Yet  equity,  which  moulds  all  its  principles  for  the  attainment 
of  what  is  just,  permits  a  modification  of  this  general  rule  :  for  where  the 
intention  of  the  parties  is  apparent,  or  some  beneficial  purpose  is  to  be  an- 
swered, or  it  is  his  interest  that  the  legal  and  equitable  estates  should  be 
kept  distinct,  the  owner  of  the  estate  may  keep  alive  the  charge,  and  the 
mortgage  will  still  be  considered  as  subsisting.  6  John.  C.  393.  3  John. 
C.  56.  18  Vez.  384.  Yet  this  will  never  be  the  case  unless  the  purpose 
be  innocent  and  injurious  to  no  one.  Thus  the  charge  will  not  be  kept 
alive  nor  the  titles  kept  distinct  to  the  prejudice  of  a  subsequent  bona  fide 
purchaser.     6  John.  C.  395. 


CHAPTER  X. 

OF  ESTATES  LN  SEVERALTY,  JOINT-TENANCY,  COPARCENARY,  AND  COMMON. 

"  We  come  now  to  treat  of  estates,  with  respect  to  the  number  and  con- 
nexions of  their  owners,  the  tenants  who  occupy  and  hold  them.  And, 
considered  in  this  view,  estates  of  any  quantity  or  length  of  duration,  and 
whether  they  be  in  actual  possession  or  expectancy,  may  be  held  in  four 
different  ways  ;  in  severalty,  in  joint-tenancy,  in  coparcenary,  and  in  com- 
mon. 

I.  "He  that  holds  lands  or  tenements  in  severalty,  or  is  sole  tenant 
thereof,  is  he  that  holds  them  in  his  own  right  only,  without  any  other  per- 
son being  joined  or  connected  with  him  in  point  of  interest,  during  his  es- 
tate therein.  This  is  the  most  common  and  usual  way  of  holding  an  es- 
tate; and,  therefore,  we  may  make  the  same  observation  here  that  we  did 
upon  estates  in  possession,  as  contradistinguished  from  those  in  expectan- 
cy, in  the  preceding  chapter :  that  there  is  little  or  nothing  peculiar  to  be 
remarked  concerning  it,  since  all  estates  are  supposed  to  be  of  this  sort, 
unless  where  they  are  expressly  declared  to  be  otherwise ;  and  that  in  lay- 
ing down  general  rules  and  doctrines,  we  usually  apply  them  to  such  es- 
tates as  are  held  in  severalty.  I  shall,  therefore,  proceed  to  consider  the 
other  three  species  of  estates,  in  which  there  are  always  a  plurality  of  te- 
nants. 

II.  "  An  estate  in  joint-tenancy  is  where  lands  or  tenements  are  grant- 
ed to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for  years, 
or  at  will.     In  consequence  of  such  grants,  an  estate  is  called  an  estate  in 
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joint-tenancy,  and  sometimes  an  estate  in  jointure,  which  word,  as  well  as 
the  other,  signifies  an  union  or  conjunction  of  interest ;  though,  in  common 
speech,  the  term  jointure  is  now  usually  confined  to  that  joint  estate,  which 
by  statute  is  frequently  vested  in  the  husband  and  wife  before  marriage,  as 
a  full  satisfaction  and  bar  of  the  woman's  dower. 

"  In  unfolding  this  title,  and  the  two  remaining  ones,  in  the  present  chap- 
ter, we  will  first  enquire  how  these  estates  may  be  created;  next,  their  pro- 
perties and  respective  incidents ;  and,  lastly,  how  they  may  be  severed  or  de- 
stroyed. 

1.  "  The  creation  of  an  estate  in  joint-tenancy  depends  on  the  wording 
of  the  deed  or  devise,  by  which  the  tenants  claim  title ;  for  this  estate  can 
only  arise  by  purchase  or  grant,  that  is,  by  the  act  of  the  parties,  and  never 
by  the  mere  act  of  law.  Now,  if  an  estate  be  given  to  a  plurality  of  per- 
sons, without  adding  any  restrictive,  exclusive,  or  explanatory  words,  as  if 
an  estate  be  granted  to  A  and  B  and  their  heirs,  this  makes  them  immedi- 
ately joint-tenants  in  fee  of  the  lands.  For  the  law  interprets  the  grant  so 
as  to  make  all  parts  of  it  take  effect,  which  can  only  be  done  by  creating  an 
equal  estate  in  them  both.  As,  therefore,  the  grantor  has  thus  united  their 
names,  the  law  gives  them  a  thorough  union  in  all  other  respects.*     For, 

2.  ''T\\e  properties  of  a  joint-estate  are  derived  from  its  unity,  which  is 
fourfold ;  the  unity  of  interest,  the  unity  of  title,  the  unity  of  thne,  and  the 
unity  of  possession  ;  or,  in  other  words,  joint-tenants  have  one  and  the  same 
interest,  accruing  by  one  and  the  same  conveyance,  commencing  at  one 
and  the  same  time,  and  held  by  one  and  the  same  undivided  possession. 

First,  they  must  have  one  and  the  same  interest.  One  joint-tenant  can- 
not be  entitled  to  one  period  of  duration  or  quantity  of  interest  in  lands, 
and  the  other  to  a  different ;  one  cannot  be  tenant  for  life,  and  the  other  for 
years;  one  cannot  be  tenant  in  fee,  and  the  other  in  tail.  But  if  land  be 
hmited  to  A  and  B  for  their  lives,  this  makes  them  joint-tenants  of  the  free- 
hold ;  if  to  A  and  B  and  their  heirs,  it  makes  them  joint-tenants  of  the  in- 

*  Joint-tenancies  are  now  regarded  with  so  little  favor,  botli  in  courts  of  law  and  equity,  that  when- 
ever the  expressions  will  import  an  intention  in  favor  of  a  tenancy  in  common,  it  will  be  given  effect 
to.  Fisher  rs.  Wigg.  1  P.  Wms.  14  n.  and  id.  ]  Ld.  Ray m.  6:2-2.  1  Salk.  392,  note  8.  Lord  Cow- 
persays,  that  a  joint-tenancy  is  in  equitj'  an  odious  thing.  1  Salk.  158.  See  also2  Ves.  Sen.  258.  In 
wills  the  expressions,  '■^equally  to  be  divided,  slvn-e  and  share  alike,  respectively,  between  and  amongst 
them,"  have  been  held  to  create  a  tenancy  in  common.  2  Atk.  121.  4  Bro.  15.  The  words  equallij 
to  be  divided  make  a  tenancy  in  common  in  surrenders  of  copyholds;  1  Salk.  391.  2  Salk.  620;  and 
also  in  deeds  which  derive  their  operation  from  tiie  statute  of  uses;  IP.  Wms.  14.  lWils.34I.  Cowp. 
660.  2  Ves.  Sen.  257;  and  thougli  Lord  Holt  and  Lord  Hardwicke  seem  to  be  of  opinion  that  these 
words  in  a  common  law  convejance  are  not  sutficieiit  to  create  a  tenancy  in  common,  (same  cases, 
and  1  Ves.  Sen.  165.  2  Ves.  Sen.  257,  and  see  liac.  Ab.  Joint-tenants,  F,)  yet  from  the  notes  to  some 
of  those  cases,  and  4  Cruise  Dig.  1  ed.  455  to  459.  2  Bla.  C.  193,  4.  Mr.  Christian's  note,  it  may  be 
collected  that  the  same  words  in  a  common  law  coriveyance  would  now  create  a  tenancy  in  common. 
In  a  joint-tenancy  for  life  to  A  and  IJ  the  words  rimi  the  survivur  of  them,  are  merely  words  of  sur- 
plusage, as  withoutthem  the  lands  upon  the  death  of  one  joint-tenant  go  to  the  survivor.  But  in  the 
creation  of  a  joint-tenancy  in  /if,  particular  care  must  be  taken  not  to  insert  these  words.  For  the 
grant  of  an  e.ttate  to  two  and  the  survivor  of  them,  and  the  heirs  I'f  the  survivor,  does  not  make  them 
joint-tenants  in  fee,  but  gives  them  an  estate  of  freehold  during  their  joint  lives,  with  a  contingent  re- 
mainder in  fee  to  the  survivor.  Harg.  (te  Bull.  Co.  Lilt.  191,  a.  n.  1.  Where  there  was  a  devise  to 
three  sisters  for,  and  during  their  joint  lives,  and  the  life  of  the  survivor,  to  take  as  tenants  in  common, 
and  not  as  joint-tenants,  remainder  to  trustees  during  the  respective  lives  of  the  sisters,  and  the  life 
of  the  survivor,  to  preserve  contingent  remainders,  and  from  and  after  their  respective  deceases  and 
the  decease  of  the  survivor,  remainder  over ;  it  was  held  that  the  sisters  took  the  estate  as  joint-ten- 
ants, to  be  regulated  in  its  enjoyment  as  a  tenancy  in  common,  or  as  tenants  in  common,  with  benefit 
of  survivorship.  1  M.  &  S.  428.  Where  testator  devised  the  residue  of  his  property  to  his  daughters 
as  tenants  in  common,  and  afterwards  made  a  codicil  expressly  for  a  particular  purpose,  but  thereby 
also  re-devised  the  residue  to  his  daughters,  omitting  the  words  of  severance,  the  codicil  was  con- 
strued by  the  will,  andthey  took  as  tenants  in  common.  3Anstr.  727.  Where  the  devise  was  to  the 
use  and  behoof  of  the  testator's  niece  A,  and  his  nieces  B  and  C,  and  the  survivor  and  survivors  of 
them,  and  the  heirs  of  the  body  of  such  survivors,  as  tenants  in  common  and  not  as  joint-tenants,  it 
was  held,  that  under  this  devise  A,  B,  and  C,  took  as  tenants  in  common.  1  New.  Rep.  82.  When 
two  or  more  purchase  lands,  and  pay  in  equal  proportions,  a  conveyance  being  made  to  them  and 
their  heirs,  this  is  a  joint-tenancy.  But  if  they  advance  the  money  in  unequal  proportions,  they  are 
considered  in  equity  in  the  nature  of  partners;  and  if  one  of  them  die,  the  others  have  not  his  share 
by  survivorship, but  are  considered  as  trustees  for  the  deceased's  representatives.  1  Eq.Ca.  Abr.29]. 
^  Chitty. 
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heritance."  If  land  be  granted  to  A  and  B  lor  their  lives,  and  to  the  heir» 
of  A;  here  A  and  B  arc  joint-tenants  of  the  freehold  during  their  respec- 
tive lives,  and  A  has  the  reniainder  of  the  fee  in  severalty :  or  if  land  be 
given  to  A  and  B,  and  the  heirs  of  the  body  of  A ;  here  both  have  a  joint 
estate  for  life,  and  A  hath  a  several  remainder  in  tail.  jS't'coz/ti/T/,  joint-tenants 
must  also  have  an  unity  of  title ;  their  estate  must  be  created  by  one  and 
the  same  act,  whether  legal  or  illegal;  as  by  one  and  the  same  grant,  or  by 
one  and  the  same  disseisin.  .Joint-tenancy  cannot  arise  by  descent  or  act 
of  law  ;  but  merely  by  purchase  or  accpiisition  by  the  act  of  the  i)arty  :  and 
unless  that  act  be  one  and  the  same,  the  two  tenants  would  have  difi'erent 
titles;  and  if  they  hid  difi'erent  titles,  one  might  prove  good  and  the  other 
bad,  which  would  absolutely  destroy  the  jointure.  Thirdly,  there  must  al- 
so be  an  unity  of  time;  their  estates  must  be  vested  at  one  and  the  same 
period,  as  well  as  by  one  and  the  same  title.  As  in  case  of  a  present  es- 
tate made  to  A  and  B;  or  a  remainder  in  fee  to  A  and  B  after  a  particular 
estate;  in  either  case  A  and  B  are  joint-tenants  of  this  present  estate,  or 
this  vested  remainder.  l?ut  if,  after  a  lease  for  life,  the  remainder  be  limited 
to  the  heirs  of  A  and  B ;  and  during  the  continuance  of  the  particular  es- 
tate A  dies,  which  vests  the  remainder  of  one  moiety  in  his  heir  ;  and  then 
B  dies,  whereby  the  other  moiety  becomes  vested  in  the  heir  of  B  :  now  A's 
heir  and  B's  heir  are  not  joint-tenants  of  this  remainder,  but  tenants  in  com- 
mon ;  for  one  moiety  vested  at  one  time,  and  the  other  moiety  vested  at 
another. 

"  Yet  where  a  feoffment  was  made  to  the  use  of  a  man,  and  such  wife 
as  he  should  afterwards  marry  for  term  of  their  lives,  and  he  afterwards  mar- 
ried ;  in  this  case  it  seems  to  have  been  held  that  the  husband  and  wife  had 
a  joint  estate,  though  vested  at  different  times  :  because  the  use  of  the  wife's 
estate  was  in  abeyance  and  dormant  till  the  intermarriage ;  and,  being  then 
awakened,  had  relation  back,  and  took  eff'ect  from  the  original  time  of  cre- 
ation." So  where  lands  were  devised  to  a  woman  and  her  children,  be- 
gotten or  to  be  begotten  by  W.  A.  and  their  heirs  forever,  it  was  held  that  she 
and  all  her  children  by  him  took  as  joint-tenants,  and  it  was  no  objection 
that  by  this  means  the  several  estates  might  commence  at  different  times. 
2  Stra.  117-2.     2  Cruise,  503.     See  also  2  Bro.  Rep.  233.     Chilly. 

Unity  of  time  seems  not  to  be  thought  absolutely  necessary  by  some. 
See  1  App.  B.  Abr.  648.  Yet  I  doubt  if  any  case  can  be  shown,  except 
cases  of  uses  and  executory  devises  (which  partake  of  their  character)  when 
those  who  come  in  at  several  times  are  held  to  be  joint-tenants.  The  case 
of  an  use  is  expressly  stated  by  Mr.  Blackstone,  and  that  of  a  devise  by 
Chitty. 

"Lastly:  in  joint-tenancy  there  must  be  an  unity  o^  possession.  Joint- 
tenants  are  said  to  be  seised  per  vii  et  per  tout,  by  the  half  or  moiety,  and 
by  all:  that  is,  they  each  of  them  have  the  entire  possession,  as  well  of 
every  parcel  as  of  the  whole.  They  have  not,  one  of  them  a  seisin  of  one 
half  or  moiety,  and  the  other  of  the  other  moiety  ;  neither  can  one  be  ex- 
clusively seised  of  one  acre,  and  his  companion  of  another;  but  each  has 
an  undivided  moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety. 
And  therefore,  if  an  estate  in  fee  be  given  to  a  man  and  his  wife,  they  are 
neither  properly  joint-tenants,  nor  tenants  in  common  :  for  husband  and 
wife  being  considered  as  one  person  in  law,  they  cannot  take  the  estate  by 
moieties,  but  both  are  seised  of  the  entirety,  per  tout,  ct  non  per  mi :  the 
consequence  of  which  is,  that  neither  the  husband  nor  the  wife  can  dispose 

"Lord  Coke  says,  that  if  a  rfirit-cliarge  of  £10  l)e  granted  to  A  and  B  to  have  and  to  hold  to  tliein 
two,  vi7, :  to  A  till  he  l)e  married,  and  to  L5  till  he  be  advanced  to  a  benefice,  tiiey  aie  joint-tenants  in 
the  meantinie,  notwithstanding  the  limitations;  and  if  A  die  before  marriage,  the  rent  shall  survi\e 
to  13.  But  if  A  had  married,  the  renlslionid  have  ceased  for  a  moietv,  cl  sic  e  converso,  on  the  olhat 
side.    Co.  Lit.  180,  b.  2.    Cruise  Digest,  408.  "  * 
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of  any  part  without  the  assent  of  the  other,  but  the  whole  must  remain  to 
the  survivor.  5  John.  431.  3  Ran.  179.  5  T.  II.  (5.54.  The  question 
whether  in  case  of  a  conveyance  to  a  man  and  his  wife,  the  survivor  takes 
the  whole  estate,  is  touched  on  by  Judge  Tucker,  in  Chichester's  exrs.  vs. 
Vass's  adinrs.  1  Mun.  Ill;  but  the  effect  of  the  act  of  assembly,  to  which 
I  shall  presently  refer,  is  not  decided  on.  See  also  5  Mass.  Rep.  521.  8 
Mass,  Rep.  274-     12  Mass.  Rep.  474.     16  John.  115.     5  John.  C.  R.  431. 

If  a  grant  is  made  of  a  joint-estate  to  husband  and  wife,  and  a  third  per- 
son, the  husband  and  wife  shall  have  one  moiety,  and  the  third  person  the 
other  moiety,  in  the  same  manner  as  if  it  had  been  granted  only  to  two  per- 
sons. So  if  the  grant  is  to  husband  and  wife  and  two  others,  the  husband 
and  wife  take  one  third  in  joint-tenancy.  Litt.  §  291.  But  where  an  es- 
tate is  conveyed  to  a  man  and  a  woman,  who  are  not  married  together,  and 
who  afterwards  intermarry,  as  they  took  originally  by  moieties,  they  will 
continue  to  hold  by  moieties  after  the  marriage.  1  Inst.  187,  b.  Moody  rs. 
Moody.     Amb.  649.     2  Cru.  Dig.  511.     5ib.  448.     Chilli/. 

"Upon  these  principles,  of  a  thorough  and  intimate  union  of  interest 
and  possession,  depend  many  other  consequences  and  incidents  to  the  joint- 
tenant's  estate.  If  two  joint-tenants  let  a  verbal  lease  of  their  land,  re- 
serving rent  to  be  paid  to  one  of  them,  it  shall  enure  to  both,  in  respect  of 
the  joint  reversion.*  If  their  lessee  surrenders  his  lease  to  one  of  them,  it 
shall  also  enure  to  both,  because  of  the  privity,  or  relation  of  their  estate. 
On  the  same  reason,  livery  of  seisin,  made  to  one  joint-tenant,  shall  enure 
to  both  of  them  :  and  the  entry,  or  re-entry,  of  one  joint-tenant  is  as  ef- 
fectual in  law  as  if  it  were  the  act  of  both."  Hence  it  has  been  decided 
that  the  possession  of  one  is  always  to  be  considered  as  the  possession  of 
the  other,  unless  where  there  is  an  actual  disseisin  strictly  proved,  and  the 
bare  taking  of  the  rents  and  profits  by  one  to  the  exclusion  of  the  other,  is 
not  an  actual  disseisin.  2  Ld.  Ray.  830.  5  Bur.  2605.  But  it  seems  that 
an  actual  "  turning  out  by  the  shoulders,"  to  use  Lord  Mansfield's  expres- 
sion, is  not  necessary  to  make  such  an  actual  disseisin  as  will  constitute  ad- 
verse poss-ession  of  one  joint-tenant  against  his  companion.  A  refusal  to 
pay,  or  to  permit  him  to  take  his  proportion  of  the  profits,  accompanied  by 
a  denial  of  his  title,  and  a  continued  sole  possession,  is,  it  seems,  adverse 
enough  to  justify  a  jury  in  presuming  a  disseisin  and  actual  ouster;  and 
if  continued  for  twenty  years,  is  a  bar  to  an  ejectment,  by  one  tenant  in 
common  against  another.  Cow.  218.  It  is  the  same,  I  presume,  as  to 
joint-tenants. 

"  Upon  the  same  ground  of  unity  of  interest  and  possession,  it  is  held 
that  in  actions  relating  to  their  joint-estate,  one  joint-tenant  cannot  sue  or 
be  sued  without  joining  the  other  ;  nor  can  one  joint-tenant  have  an  action 
against  another  for  trespass,  in  respect  of  his  land  ;  for  each  has  an  equal 
right  to  enter  on  any  part  of  it.  But  one  joint-tenant  may  maintain  eject- 
ment against  his  companion,  if  he  is  ejected  or  kept  out  of  possession  by 
him.  Co.  Litt.  199  b.  cited  .3  Bac.  219.  Nor  is  one  joint-tenant  capable 
by  himself  to  do  any  act,  which  may  tend  to  defeat  or  injure  the  estate  of 
the  other  ;  as  to  let  leases,  or  to  grant  copyholds  :  and  if  any  waste  be 
done,  which  tends  to  the  destruction  of  the  inheritance,  one  joint-tenant 
may  have  an  action  of  waste  against  the  other,  by  construction  of  the  sta- 
tute Westm.  2,  c.  22.     [And  with  us  by  1  R.  C'.  ch.  117,  §  3.]     So,  too, 

•  Per  Abl)nf,  C.  J.  "  It  is  clear  that  if  there  be  a  joint  lease  by  two  tenants  in  common,  reserving 
sn  entire  rent,  the  two  may  join  in  an  action  to  recover  the  same  ;  but  if  there  be  a  separate  reser- 
vation to  each,  '.hen  tliere  must  be  separate  actions.  5  B.  &  A.  851.  If  there  were  originally  a  joint 
letting  by  parol,  and  afterwards  one  of  the  two  give  notice  to  the  tenant  to  pay  him  separately,  and 
his  share  be  paid  accordingly,  this  is  evidence  of  a  fresh  separate  demise  of  his  share,  and  he  must 
sue  separately.     Id.  ibid. 

If  four  joint-tenants  jointly  demise  from  year  to  year,  such  of  them  as  give  notice  to  quit,  may  re- 
cover their  several  shares  in  ejectment  on  their  teveral  demises.    3  Taunt.  120. 
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though  at  common  law  no  action  of  account  lay  for  one  joint-tenant  against 
another,  unless  he  had  constituted  him  his  bailiff  or  receiver,  yet  now  by 
the  statute  4  Ann.  c.  IG,  [and  with  us  by  1  11.  C.  ch.  128,  §  81,]  joint-te- 
nants may  have  actions  of  account  a<rainst  each  other,  for  receiving  more 
than  theii  due  share  of  the  profits  of  the  tenements  held  in  joint-tenancy.* 

"  From  the  same  principle  also  arises  the  remaining  grand  incident  of 
joint-estates;  viz:  the  doctrine  oi'  survivorship:  by  which  when  two  or  more 
persons  are  seised  of  a  joint-estate,  of  inheritance,  for  their  own  lives,  or 
pur  auter  vie,  or  are  jointly  possessed  of  any  chattel  interest,  the  entire  te- 
nancy upon  the  decease  of  any  of  them  remains  to  the  survivors,  and  at 
length  to  the  last  survivor ;  and  he  shall  be  entitled  to  the  whole  estate, 
whatever  it  be,  whether  an  inheritance  or  a  common  freehold  only,  or  even 
a  less  estate.  This  is  the  natural  and  regular  consequence  of  the  union 
and  entirety  of  their  interest.  The  interest  of  two  joint-tenants  is  not  only 
equal  or  similar,  but  also  is  one  and  the  same.  One  has  not  originally  a 
distinct  moiety  from  the  other;  but  if,  by  any  subsequent  act,  (as  by  alien- 
ation or  forfeiture  of  either,)  the  interest  becomes  separate  and  distinct,  the 
joint-tenancy  instantly  ceases.  But,  while  it  continues,  each  of  two  joint- 
tenants  has  a  concurrent  interest  in  the  whole  ;  and  therefore,  on  the  death 
of  his  companion,  the  sole  interest  in  the  whole  remains  to  the  survivor. 
For  the  interest  which  the  survivor  originally  had  is  clearly  not  divested  by 
the  death  of  his  companion;  and  no  other  person  can  now  claim  to  have  a 
joint  estate  with  him,  for  no  one  can  now  have  an  interest  in  the  whole,  ac- 
cruing by  the  same  title,  and  taking  effect  at  the  same  time  with  his  own  ; 
neither  can  any  one  claim  a  separate  interest  in  any  part  of  the  tenements  ; 
for  that  would  be  to  deprive  the  survivor  of  the  right  which  he  has  in  all  and 
every  part.  As  therefore  the  survivor's  original  interest  in  the  whole  still 
remains;  and  as  no  one  can  now  be  admitted,  either  jointly  or  severally, 
to  any  share  with  him  therein  ;  it  follows,  that  his  own  interest  must  now 
be  entire  and  several,  and  that  he  shall  be  alone  entitled  to  the  m  hole  es- 
tate (whatever  it  be)  that  was  created  by  the  original  grant. 

"  This  right  of  survivorship  is  called  by  our  ancient  authors  the  jus  ac- 
crescendi,  because  the  right  upon  the  death  of  one  joint-tenant,  accumu- 
lates and  increases  to  the  survivors  :  or,  as  they  themselves  express  it, 
"pars  ilia  communis  accrescit  super stitibus,  de  persona  in  personam,  usque 
ad  ultimam  superstitem."  And  this  jus  accrescendi  ought  to  be  mutual  ; 
which  I  apprehend  to  be  one  reason  why  neither  the  king,  nor  any  corpo- 
ration, can  be  a  joint-tenant  with  a  private  person.  For  here  is  no  mutu- 
ality :  the  private  person  has  not  even  the  remotest  chance  of  being  seised 
of  the  entirety,  by  benefit  of  survivorship  ;  for  the  king  and  the  corporation 
can  never  die."  t 

Though  we  cannot  yield  our  assent  to  the  justice  of  the  principle  of  sur- 
vivorship which  we  have  been  considering,  yet  it  seems  very  obvious  how 
this  doctrine  arose  out  of  the  feudal  tenures.  Feuds  were  originally  but  for 
life;  and,  where  given  to  two,  it  was  obvious  that  the  grantor  intended  the 
survivor  to  have  the  feud  or  fee.     The  heir  was  afterwards  permitted  to  take 

*This  action  is  now scarcelj- ever  brought;  but  the  established  practice  is  to  apply  to  a  court  of 
equity  to  compel  an  account ;  wliich  is  also  the  jurisdiction  generally  resorted  to  in  order  to  obtain  a 
partition  between  joint-tenants  and  tenants  in  common.    Com.  Dig.  Chanc.  3  V.  6  &  4  E.  Mitf.  109. 

Christian. 

tMr.  Christian  quotes  Lord  Coke,  who  says,  "there  may  be  joint-tenants,  though  there  be  not  equal 
benefit  of  survivorship;  aa  if  a  man  let  lands  to  A  and  B  during  the  life  of  A:  if  B  die,  A  shall  have  all 
by  survivorship ;  but  if  A  die,  B  siiall  have  nothing."  Co.  Litt.  181.  And  he  remarks,  the  mutuality 
of  survivorship  does  not  therelore  appear  to  be  the  leason  why  a  corporation  can  not  be  a  joint-tenant 
with  a  private  person  ;  for  two  corporations  cannot  be  joint-tenants  together;  but  whenever  a  joint- 
estate  is  granted  to  them,  they  take  as  tenants  in  coninion.  Co.  Litt.  190.  But  there  is  no  survivor- 
fsliip  of  a  capital,  or  a  stock  in  trade,  among  merchanis  and  traders;  for  this  would  be  ruinous  to  the 
family  of  the  deceased  partner;  and  it  is  a  legal  mn\\w,  jns  accrescendi  inter  mercatores  pro  bene ficio 
cominercii  locum  nvii  habet.    Co.  Litt.  182. 
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the  estate  of  his  ancestor  ;  but  as  the  .services  of  a  sturdy  follower,  ulio  hud 
attained  tlie  thews  and  sinews  ol'  manhood,  wen;  ef  more  worth  than  those 
of  a  puling  infant,  the  feudal  institutions  did  not  permit  this  inheritable  qua- 
lity where  the  feud  was  given  to  two,  but  secured  ihe  whole  to  the  survivor, 
who  was  able  to  do  service,  and  excluded  the  heir,  who  was  not.  And  so 
long  as  the  feuds  were  only  proper  feuds,  such  as  gifts  of  lords  to  thei'-  re- 
tainers, f«r  and  in  lieu  of  service,  this  was  well  enough.  But  when  imj)ro- 
per  feuds,  or  purchases,  were  introduced,  the  doctrine,  though  continued, 
was  absurd  :  lor  if  A  and  B purchased  with  equal  funds,  it  would  seem  ve- 
ry unjust,  that  the  survivor  should  liave  all  ;  though  where  the  feud  was  a 
gift,  there  was  no  injustice  in  the  matter.  Hence  the  law  of  survivorship 
in  reference  to  joint-tenancy,  whether  of  real  or  personal  estate,  was  wise- 
ly abolished,  by  the  act  of  178(5,  ch.  GO.  1  R.  C.  cli.  98.  The  act  took 
effect  July  1st,  1787.  (See  Sess.  Acts  178G,  ch.  115.)  It  provides  that 
"if  partition  be  not  made  between  joint  tenants,  whether  they  be  such  as 
might  have  been  compelled  to  make  partition,  or  not,  or  of  whatever  kind 
the  estates  or  thing  holden  or  possessed  be,  the  parts  of  those  who  die  first, 
shall  not  accrue  to  the  survivors,  but  shall  descend,  or  pass  by  devise,  and 
shall  be  subject  to  debts,  charges,  curtesy,  or  dower,  or  transmissible  to  ex- 
ecutors or  administrators,  and  be  considered  to  every  other  intent  and  pur- 
pose, in  the  same  manner  as  if  such  deceased  joint  tenants  liad  been  te- 
nants in  common."  Yet  notwithstanding  the  strong  expression  that  the 
part  of  him  who  dies  first,  shall  be  considered,  to  every  intent  and  purpose, 
as  if  the  parties  had  been  tenants  in  common  ;  some  of  the  other  character- 
istics of  that  species  of  estate  are  left  perhaps  unchanged  during  the  life  of 
the  parties  ;  so  that  it  becomes  the  student  here  to  be  as  particularly  ac- 
quainted with  the  doctrines  respecting  it,  as  if  that  law  had  never  passed. 
Thus  persons,  holding  as  joint-tenants,  must  even  now  sue,  as  they  former- 
ly did  ;  and  their  acts  affect  each  other  only  as  at  common  law  ;  for  from 
the  language  of  the  act,  it  seems  to  have  no  operation  till  the  death  of  one 
of  the  parties;  upon  the  happening  of  which  event  "the  parts  of  those  who 
die  first"  will  descend  or  pass  by  devise,  and  in  all  other  respects  be  con- 
.sidered  as  a  tenancy  in  common. 

3.  "  We  are,  lastly,  to  inquire  how  an  estate  in  joint-tenancy  may  be  se- 
vered and  destroyed.  And  this  may  be  done  by  destroying  any  of  its  con- 
stituent unities.  1.  That  of  tijne,  which  respects  only  the  original  com- 
mencement of  the  joint-estate,  cannot  indeed  (being  now  past)  be  affected 
by  any  subsequent  transactions.  But,  2.  The  joint-tenants'  estate  may  be 
destroyed,  without  any  alienation,  by  merely  disuniting  their  possession. 
For  joint-tenants  being  seised  per  my  et  per  tout,  every  thing  that  tends  to 
narrow  that  interest,  so  that  they  shall  not  be  seised  throughout  the  whole, 
and  throughout  every  part,  is  a  severance  or  destruction  of  the  jointure. 
And,  therefore,  if  two  joint-tenants  agree  to  part  their  lands,  and  hold  them 
in  severalty,  they  are  no  longer  joint-tenants  ;  for  they  have  now  no  joint- 
interest  in  the  whole,  but  only  a  several  interest  respectively  in  the  several 
parts,  for  which  reason,  also,  the  right  of  survivorship  was  by  such  separa- 
tion destroyed,"  even  before  its  abolition  by  our  law. 

This  partition  or  severance,  if  voluntary,  must  have  been  by  deed,  if  the 
joint-tenancy  was  of  a  freehold  ;  because  there  must  always  have  been  some 
solemn  act  for  passing  such  an  estate.  Now  the  solemn  investiture  of  live- 
ry of  seisin  at  the  creation  of  the  joint-tenancy,  vested  the  freehold  per 
my  et  per  tout  in  both  joint-tenants  :  there  could,  therefore,  be  no  livery  of 
seisin  from  one  to  the  other,  upon  a  partition,  or  on  the  sale  of  the  share  of 
either  to  the  other;  Touch.  205.  Co.  Litt.  193,  and  n.  1,  200  b  ;  for  each 
already  had   possession.     In  lieu,  therefore,  of  that  solemn  investiture,  the 
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law  roqiiireil  a  (Iced,  whoro  a  joiiit-icnaiil  Iraiisforrcti  his  sliare  to  his  coin- 
paninii,  or  they  made  jjartitiuii  l)ct\vceii  tlicm. 

In  all  estates  for  years,  indeed,  |)artitions  might  formerly  have  been  made 
without  deed  :  but  since  the  statute  of  frauds,  if  tlie  tenancy  bo  i'or  five 
years  or  more,  some  writing  at  least  is  necessary  to  conv«>y  the  right.  See 
Co.  Litt.  m)  a.  l.>^7a. 

It  has  been  decided  that  a  division  of  land  by  consent  between  the  several 
joint  owners,  shall  be  presumed  to  be  equal  in  value,  though  unequal  in 
quantity,  unless  there  be  evidence  of  the  contrary  ;  3  Call,  OoH  ;  aiid  tliDugh 
uneciual  in  value,  yet  if  made  by  persons  of  full  age,  under  no  disability, 
without  fraud  or  misrepresentation,  and  under  an  old  survey,  both  parties 
being  equally  ignorant  of  its  accuracy,  it  has  been  held  binding.  4  H.  & 
M.  IS4.  Litt.  § -'jO.  Co.  Litt.  H)()  a.  109  a.  The  student  will,  however, 
observe,  that  the  case  from  Hening  &  Munford  turned  on  very  particular 
circumstances,  and  cannot,  perhaps,  be  considered  as  forming  a  general 
rule  for  equity.  An  old  partition,  however,  will  not  readily  be  disturbed.  1 
Atk.  54"2,  and  the  cases  quoted  below. 

A  partition  long  acquiesced  in  by  the  parties  generally,  will  not  be  dis- 
turbed for  irregularity,  even  by  a  party  who  never  acquiesced  in  it  ;  5  Mun. 
108  ;  though  he  may  impeach  it,  if  it  be  unjust  or  unequal.  Ibid.  See  also 
1  VV.  oL  3  Call,  13.  But  even  that  will  not  be  permitted  after  great 
length  of  time  has  elapsed.      1  Atk.  542. 

But  thourrh  by  common  law  "  nil  the  joint-tenants  might  agree  to  make 
partition  of  the  lands,  yet  one  of  them  could  not  compel  the  other  to  do  so  : 
for  this  being  an  estate  originally  created  by  the  act  and  agreement  of  the 
parties,  the  law  would  not  permit  any  one  or  more  of  them  to  destroy  the 
united  possession,  without  a  similar  universal  consent.  But  now  by  the 
statutes  31  Hen.  VIII.  c.  1,  and  32  Hen.  VIII.  c.  32,  [and  with  us  by  1  R. 
C.  ch.  98,  §  1,]  joint-tenants,  either  of  inheritance  or  other  less  estates,  are 
compellable  by  writ  of  partition  to  divide  their  lands."* 

In  the  writ  of  partition,  the  first  judgment  is  quod  pardlio  fiet,  inter  par- 
tes de  tenementis.  Whereupon,  a  writ  goes  to  the  sheriff ;  and  it  was  vi- 
contiel  and  judicial  at  common  law,  and  could  not  be  executed  by  deputy, 
though  the  law  now  provides  otherwise.  1  R.  C.  ch.  98,  §  7.  This  writ 
commands  the  officer  to  go  with  a  jury  of  twelve  to  the  tenements,  and  by  their 
oaths  to  make  partition  and  allotment.  On  the  return  of  this  writ,  the  se- 
cond judgment  is  given  quod pnrtitio  finna,  ci  stabilis  in  perpetuum  teneatur  ; 
and  the  judgment  is  not  complete  until  this  second  judgment.  To  these 
two  judgments  seem  analogous  the  interlocutory  and  final  decrees  in  parti- 
tion in  equity.  And  indeed  most  partitions  are  now  made  in  equity,  as  that 
is  found  a  more  convenient  and  beneficial  mode  of  proceeding,  since  the 
valuation  of  the  proportions  is  much  more  considered,  and  the  interest  of 
all  parties  better  attended  to.  And  a  bill  for  a  partition  is  now  considered 
a  matter  of  right,  if  the  party  can  show  title.  2  Vez.  jr.  124,  570.  Amb. 
236.  2  Atk.  380.  Bac.  Joint-tenants,  J.  Partition  may  be  decreed  in 
equity,  even  where  an  infimt  is  plaintiflf  or  defendant ;  but  in  the  latter  case, 
the  court  respites  the  decree  till  the  infant  comes  of  age,  by  analogy  to  the 
law,  which  gives  him  a  year  after  attaining  his  full  age  to  show  inequality  in 
the  partition.  2  P.  Wms.  518.  Amb.  197.  3  Atk.  647.  Mad.  200. 
Bac.  Joint,  J.  The  costs  of  writs  of  partition  are  with  us  usually  divided 
among  the  parties  equally.  In  England  no  costs  are  given  till  the  commis- 
sion, the  parties  paying  their  respective  costs  till  then.  The  costs  of  the 
proceeding,  under  the  commission,  are  borne  by  the  parties  in  proportion  to 

"  As  to  partition  wliere  some  of  llic  nailies  are  unknown  or  tlieir  sliares  unascertainaLIc.sce  acts 
of  J830,  ch.3I. 
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the  valu»  of  their  interests ;  but  no  costs  are  allowed  for  any  proceedings 
subsequent  to  the  coutinnation  of  the  commissioner's  report.      1  Mad.  i20l. 

But  though  the  jurisdiction  of  a  court  of  equity  in  cases  of  partition  is 
undeniable,  yet  where  the  title  set  up  is  a  legal  and  not  an  equitable  title 
only,  and  it  is  doubtful  and  disputed,  the  court  will  sen<l  the  party  to  a  court 
of  law  to  establish  his  title,  and  to  this  end  will  either  dismiss  the  bill  or  re- 
tain the  cause  until  proceedings  are  instituted  and  the  right  is  tried  at  law. 
4  Ran.  493.  3  Kan.  3Gi.  4  John.  C.  271.  But  when  the  title  set  up  is 
the  equitable  title  only  and  is  disputed,  the  court  of  equity  determines  the 
rights  of  the  parties  without  sending  them  to  a  court  of  law,  unless,  indeed, 
to  ascertain  a  doubtful  fact  by  the  trial  of  an  issue.  See  4  John.  C.  271. 
Thus  a  bill  always  lies  to  have  partition  of  an  equity  of  redemption.  7 
John.  C.  140. 

We  have  already  elsewhere  adverted  to  some  of  the  cases  on  the  subject 
of  the  partition  of  things,  which  in  their  nature  cannot  conveniently  be  di- 
vided. The  student  may  further  consult  1  P.  Wms.  446,  where  two  per- 
sons were  joint-tenants  of  an  estate,  consisting  of  a  large  house,  park,  and 
farm.  It  was  insisted  that  each  should  have  part  of  the  house  and  park  ; 
but  Lord  C.  Parker  held  otherwise,  and  that  in  such  case  the  house  should 
go  to  one,  and  the  value  be  made  up  in  lands  or  in  a  sum  of  money,  for 
owelty  of  partition  to  the  other  :  for  otherwise  the  same  principle  of  strict- 
ness would  require  every  building  on  the  farm  to  be  divided,  and  thus  create 
perpetual  contention.  Our  act  of  assembly  seems  to  have  intended  to  pro- 
vide against  such  inconveniences.  See  1  R.  C.  ch.  98,  §  4.  Equity  would 
certainly  adopt  these  principles. 

"  3.  The  jointure  may  be  destroyed  by  destroying  the  unity  oi  title.  As 
if  one  joint-tenant  alienes  and  conveys  his  estate  to  a  third  person  :  here  the 
joint-tenancy  is  severed,  and  turned  into  tenancy  in  common  ;  for  the  gran- 
tee and  the  remaining  joint-tenant  hold  by  different  titles  (one  derived  from 
the  original,  the  other  from  the  subsequent  grantor,)  though,  till  partition 
made,  the  unity  of  possession  continues.  But  a  devise  of  one's  share  by 
will  is  [at  common  law]  no  severance  of  the  jointure  :  ior  no  testament 
takes  effect  till  after  the  death  of  the  testator,  and  by  such  death  the  right 
of  the  survivor  (which  accrued  at  the  original  creation  of  the  estate,  and  has 
therefore  a  priority  to  the  other)  is  already  vested." 

So  though  an  alienation  by  deed  is  a  severance,  yet  it  was  formerly  con- 
sidered that  a  mere  agreement  or  contract  of  sale  was  not.  2  Vern.  63. 
Co.  Litt.  184  b.  185  a.  But  it  seems  now  to  be  regarded  otherwise  ;  2  Bro. 
224  9  Vez.  461.  3  Vez.  257.  1  Atk.  542.  1  Vern.  472  ;  on  the  prin- 
ciple, I  presume,  that  equity  considers  that  as  done,  which  ought  to  have 
been  done  ;  and  that  though  the  survivor  has  the  legal  title,  he  has  no  more 
equity  to  retain  it  than  the  heir  would  have  in  a  like  case.  So  if  two  joint- 
tenants  enter  into  anicles  to  make  partition,  it  amounts  to  a  severance  in 
equity.     2  Vez.  634. 

It  seems  to  have  been  holden  in  equity,  where  three  persons  were  jointly 
interested  in  the  trust  of  a  term  for  years,  and  one  of  them  mortgaged  his 
part,  that  it  was  a  severance.  1  Salk.  158.  Generally  in  England  all  in- 
cumbrances, however,  yield  at  law  to  the  superior  claims  of  survivorship  ; 
but  it  is  provided  by  our  law  that  a  joint-tenancy  shall  be  subject  to  debts 
and  charges,  "  and  be  considered  to  every  other  intent  and  purpose,"  af- 
ter the  death  of  one  of  the  joint-tenants,  as  if  they  had  been  tenants  in  com- 
mon. 

"4.  The  jointure  may  be  destroyed  by  destroying  the  unity  of  interest. 
And,  therefore,  if  there  be  two  joint-tenants  for  life,  and  the  inheritance  is 
purchased  by  or  descends  upon  either,  it  is  a  severance  of  the  jointure  ; 
though,  if  an  estate  is  originally  limited  to  two  for  life,  and  after  to  the  heirs 
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'if  one  of  tlieiii,  llic  freehold  shall  rciiiaiii  in  jointure,  without  merging  in 
the  iiilioritauce  ;  because,  being  created  i)V  one  and  the  same  conveyance, 
ihey  arc  not  separate  estates,  (which  is  recjuisite  in  order  to  a  merger,)  but 
branches  of  one  entire  estate.  In  like  manner,  if  a  joint-tenant  in  fee 
makes  a  lease  for  life  of  his  share,  this  defeats  the  jointure:  for  it  destroys 
the  unity  both  of  title  and  of  interest.  And,  whenever,  or  l)y  whatever 
means  the  jointure  ceases  or  is  severed,  the  right  of  survivorshij),  or  jus  ac- 
crcsccndi,  the  same  instant  ceases  with  it.  Vet,  if  one  of  three  joint-te- 
nants alienes  his  share,  the  two  remaining  tenants  still  hold  their  parts  by 
joint-tenancy  and  survivorship:  and  if  one  of  three  joint-tenants  release  his 
share  to  one  of  his  companions,  though  the  joint-tenancy  is  destroyed  with 
regard  to  that  part,  yet  the  two  remaining  parts  are  still  held  in  jointure  ; 
lor  they  still  preserve  their  original  constituent  unities.  IJut  when,  by  an 
act  or  event,  diil'crent  interests  arc  created  in  the  several  parts  of  the  estate, 
or  they  are  held  by  dillerent  titles,  or  if  merely  the  possession  is  separated, 
so  that  the  tenants  have  no  longer  these  four  indispensable  properties,  a 
sameness  of  interest,  and  undivided  possession,  a  title  vesting  at  one  and  the 
same  lime,  and  by  one  and  the  same  act  or  grant,  the  jointure  is  instantly 
dissolved. 

"  In  general  it  is  advantageous  for  the  joint-tenants  to  dissolve  the  join- 
ture ;  since  thereby  the  right  of  survivorship  is  taken  away,  and  each  may 
transmit  his  own  part  to  his  own  heirs.  Sometimes,  however,  it  is  disad- 
vantageous to  dissolve  the  joint-estate,  as  if  there  be  joint-tenants  for  life, 
and  they  make  partition,  this  dissolves  the  jointure  ;  and  though  before  they 
PDch  of  them  had  an  estate  in  the  whole  for  their  own  lives  and  the  life  of 
their  companion,  now  they  have  an  estate  in  a  moiety  only  for  their  own 
lives  merely;  and,  on  the  death  of  either,  the  reversioner  shall  enter  on  his 
moiety.  And,  therefore,  if  there  be  two  joint-tenants  for  life,  and  one  grants 
away  his  part  for  the  life  of  his  companion,  it  is  a  forfeiture:  for,  in  the  first 
place,  by  the  severance  of  the  jointure  he  has  given  himself  in  his  own  moie- 
ty only  an  estate  for  his  own  life  ;  and  then  he  grants  the  same  land  for  the 
life  of  another  ;  which  grant,  by  a  tenant  for  his  own  life  merely,  is  a  forfei- 
ture of  his  estate  :  for  it  is  creating  an  estate  which  may  by  possibility  last 
longer  than  that  which  he  is  legally  entitled  to. 

III.  "  An  estate  held  in  coparcenary  is  where  lands  of  inheritance  de- 
scend from  the  ancestor  to  two  or  more  persons.  It  arises  either  by  com- 
mon law  or  particular  custom,  [or  in  Virginia  by  our  statute.]  By  com- 
mon law :  as  where  a  person  seised  in  fee-simple  or  in  fee-tail  dies,  and  his 
next  heirs  arc  two  or  more  females,  his  daughters,  sisters,  aunts,  cousins, 
or  their  representatives  :  in  this  case  they  shall  all  inherit,  as  will  be  more 
fully  shewn,  when  we  treat  of  descents  hereafter  ;  and  these  co-heirs  are 
then  called  coparceners ;  or,  for  brevity,  parceners  only.  Parceners  by  par- 
ticular custom  are  where  lands  descend,  as  in  gavelkind,  to  all  the  males 
in  equal  degree,  as  sons,  brothers,  uncles,  &c.  [Parceners  by  our  statute 
comprise  males  and  females  together.]  And,  in  either  of  these  cases,  all 
the  parceners  put  together  make  but  one  heir,  and  have  but  one  estate  among 
them. 

"  The  properties  of  parceners  are  in  some  respects  like  those  of  joint- 
tenants  ;  they  having  the  same  unities  oi  interest,  title,  and  jjossession.  They 
may  sue  and  be  sued  jointly  for  matters  relating  to  their  own  lands  ;  and  the 
entry  of  one  of  them  shall  in  some  cases  enure  as  the  entry  of  them  all. 
They  cannot  have  an  action  of  trespass  against  each  other:  but  herein  they 
differ  [in  England]  from  joint-tenants,  that  they  are  also  excluded  from 
maintaining  an  action  of  waste.  [But  it  is  otherwise  in  Virginia.  1  R.  C. 
ch.  96,  §  21.]  Parceners  also  differ  materially  from  joint-tenants  in  four 
other  points,     1.  They  always  claim  by  descent,  whereas  joint-tenants  al- 
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ways  claim  by  purchase.  Therefore,  if  two  sisters  purchase  lands,  to  hold 
to  them  and  their  heirs,  they  are  not  parceners,  but  joint-tenants  ;  and  hence 
it  likewise  follows,  that  no  lands  can  be  held  in  coparcenary,  but  estates  of 
inheritance  which  are  of  a  descendible  nature  ;"  for,  where  a  man  owns  an 
estate  for  years  and  dies,  the  estate  passes  not  to  his  heirs  but  to  his  execu- 
tors, since  it  is,  as  we  have  seert,  but  a  chattel  ;  and  if  he  have  no  execu- 
tors then  it  goes  to  his  administrators  :  and  if  it  be  not  necessary  to  sell  it 
for  payment  of  debts,  so  that  it  comes  to  be  distributed  among  the  testator's 
or  intestate's  distributees,  they,  claiming  under  the  executor,  hold  not  as 
parceners,  but  as  tenants  in  common,  until  by  a  partition  the  share  of  each 
is  set  apart  in  severalty." 

An  estate  to  A  and  his  heirs,  for  the  life  of  B  :  A  dies  in  B's  lifetime  : 
the  heir,  as  we  shall  see,  has  title  as  occupant :  and  where  by  custom  the 
youngest  son  is  heir,  so  shall  he  be  occupant.  2  Lev.  138.  And  so  in  ga- 
velkind, where  all  the  sons  are  heirs,  or  at  common  law,  where  the  tenant 
hath  daughters  only,  these  are  respectively  occupants  altogether.  So  in 
Virginia,  in  such  case,  all  the  children  would  be  special  occupants.  Would 
it  be  as  parceners,  or  joint-tenants  ?  In  2  Lev.  138,  it  was  contended  that 
the  heir  who  took  as  occupant,  took  as  purchaser;  but  it  was  decided  that 
he  took  as  heir,  and  that  such  an  estate  was  a  descendible  freehold.  Yet  1 
conceive  that  the  heir  in  such  case  does  not  take  by  descent.  2  B.  C.  260. 
And  that  an  estate  pur  autre  vie  is  improperly  called  a  descendible  freehold. 
6  T.  R.  291.  There  can,  therefore,  be  no  coparcenary  in  such  an  estate. 
The  several  heirs  taking  together  as  occupants,  would  be  joint-tenants, 
having  all  the  unities  which  belong  to  the  estate  of  joint-tenancy. 

2.  "  There  is  no  uniiy  of  time  necessary  to  an  estate  in  coparcenary. 
For  if  a  man  had  two  daughters,  to  whom  his  estate  descends  in  coparce- 
nary, and  one  dies  before  the  other ;  the  surviving  daughter  and  the  heir  of 
the  other,  or  when  both  are  dead,  their  two  heirs  are  still  parceners  ;  the  es- 
tates vesting  in  each  of  them  at  different  times,  though  it  be  the  same  quan- 
tity of  interest,  and  held  by  the  same  title.  3.  Parceners,  though  they  have 
an  unity,  have  not  an  entirety  of  interest.  They  are  properly  entitled  each 
to  the  whole  of  a  distinct  moiety  ;  and  of  course  there  is  no  jus  accrescendi, 
or  survivorship  between  them  :  for  each  part  descends  severally  to  their 
respective  heirs,  though  the  unity  of  possession  continues.  And  as  long 
as  the  lands  continue  in  a  course  of  descent,  and  united  in  possession,  so 
long  are  the  tenants  therein,  whether  male  or  female,  called  parceners.  But 
if  the  possession  be  once  severed  by  partition,  they  are  no  longer  parceners, 
but  tenants  in  severalty  ;  or  if  one  parcener  alienes  her  share,  though  no 
partition  be  made,  then  are  the  lands  no  longer  held  in  coparcenary,  but  in 
common. 

"  Parceners  are  so  called,  saith  Littleton,  because  they  may  be  constrain- 
ed to  make  partition.  And  he  mentions  many  methods  of  making  it ;  four 
of  which  are  by  consent,  and  one  by  compulsion.  The  first  is,  '•  where 
they  agree  to  divide  the  lands  into  equal  parts  in  severalty,  and  that  each 
shall  have  a  determinate  part.  And  coparcener?  may  convey  to  each  other 
both  by  feoffment  and  by  release,  because  their  seisin  to  some  intents  is 
joint,  and  to  some,  several.  Co.  Litt,  200,  b."  Indeed,  partition  between 
parceners  might  be  made  without  deed  at  common  law,  and  I  presume, 
notwithstanding  the  statute  of  frauds,  it  still  may  ;  for  parceners  not  being 
seised  per  mi  et  per  tout,  no  title  passes,  and  the  partition  is  merely  a  set- 
ting out  of  metes  and  boundaries  as  in  the  case  of  tenants  in  common.  See 
1  Atk.  542.  Co.  Litt.  169  a.  no.  3,  4.  A  deed,  however,  is  always  advisa- 
ble.    See  3  Ran.  14.     See  Post.  244,  245,  and  the  note  there. 

2.  "  The  second  method  of  making  .partition  is  when  the  parceners  agree 
to  choose  some  friend  to  make  partitioirfor  them  ;"  and  then  by  the  Eng- 
23* 
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lisli  law  the  parconers  choose  each  ol'  llicin  licr  part  according  to  seniority 
of  aifo,  or  otherwise  as  shall  be  agreed.  But  by  our  law  it  is  expressly  pro- 
vided, that  no  parcener  shall  have  or  possess  any  privilege  over  another  in 
any  election  or  division  of  the  land  descended  to  tlicni.    1  II.  C.  ch.  i)(),  §  21. 

"  A  third  method  of  partition  is,  where  the  eldest  divides,  and  then  she 
••diall  choose  last;  for  the  rule  of  law  is,  ciijus  est  div'miu,  ultcrius  est  clectio. 
The  fourth  nietliotl  is,  where  the  sisters  agree  to  cast  lots  for  their  shares. 
And  these  are  the  methods  by  consent.  That  by  compulsion  is,  where  one 
or  more  sue  out  a  writ  of  partition  against  the  others  ;  whereupon  the  she- 
riff shall  goto  the  lands,  and  make  partition  thereof  by  the  verdict  of  a  jury 
there  impanneled,  and  assign  to  each  of  the  parceners  her  part  in  severalty. 
But  there  are  some  things  which  arc  in  their  nature  iuipartible,  and  of  these 
they  shall  Jiave  the  profits  by  turns." 

As  to  compulsory  partitions  between  coparceners,  what  has  been  said  un- 
der the  head  of  joint-tenants  as  to  partitions  between  them,  applies  equally 
both  to  parceners  and  tenants  in  common. 

If  the  dividend  of  each  heir  in  lands  descended,  will  not  exccc<l  $300,  the 
lands  may  be  sold  and  the  money  distributed  by  decree  of  a  court  oichancery. 
1  R.  C.  ch.  90,  §  20.     See  Sess.  acts   1827,  ch.  Si,  and  Se.?s.     acts  1828. 

What  has  been  said  under  the  head  of  joint-tenants,  of  compelling  par- 
tition, applies  generally  to  the  case  of  coparceners. 

In  every  partition  there  is  an  implied  warranty;  Co.  Litt.  173,  b.  ;  for  if 
one  coparcener  bo  evicted  of  his  part,  he  may  enter  upon  the  part  of  the 
other  without  suit,  and  enjoy  it  with  him  ;  for  the  partition  is  thereby  avoid- 
ed ;  and  this  whether  the  eviction  be  of  all  or  part,  Co.  Litt.  173,  174. 
But  if  the  other  has  aliened,  he  cannot.  Id.  172,  173.  And  in  that  case 
he  is  left  to  his  warranty  ;  for  by  the  alienation,  the  privity  of  the  estate  is 
destroyed.  Co.  Litt.  172.  A  better  reason  seems  to  be,  tliat  the  parcener, 
having  assented  to  the  partition,  ought  not  to  be  permitted  to  disturb  the 
alienee  who  has  purchased  under  the  sanction  of  his  act. 

There  is  another  principle  attending  the  estate  in  coparceilary  which  ori- 
ginated in  the  law  respecting  estates  m  frank-marriage,  but  has  by  degrees 
been  extended  to  all  estates  of  inheritance,  and  even  to  the  distribution  of 
personal  estate.  Mr.  B.  gives  the  following  account  of  it.  "  If  one  of  se- 
veral daughters  has  had  an  estate  given  with  her  in  frank-marriage  by  her 
ancestor,  (which  we  may  remember  was  a  species  of  estates-tail,  freely  given 
by  a  relation  for  advancement  of  his  kinswoman  in  marriage,)  in  this  case, 
if  lands  descend  from  the  same  ancestor  to  her  and  her  sisters  in  fee-simple, 
she  or  her  heirs  shall  have  no  share  of  them,  unless  tliey  will  agree  to  divide 
the  lands  so  given  in  frank-marriage  in  equal  proportion  with  the  rest  of  the 
lands  descending.  And  this  is  denominated  bringing  those  lands  into  hotch- 
pot :  which  term  I  shall  explain  in  the  very  words  of  Littleton  :  '  it  seemeth 
that  this  word  hotch-pot,  is  in  English  a  pudding  ;  for  in  a  pudding  is  not 
commonly  put  one  thing  alone,  but  one  thing  with  other  things  together.' 
By  this  housewifely  metaphor  our  ancestors  meant  to  inform  us,  that  the 
lands,  both  those  given  in  frank-marriage  and  those  descending  in  fee-sim- 
ple, should  be  mixed  and  blended  together,  and  then  divided  in  equal  por- 
tions among  all  the  daughters.  But  this  was  left  to  the  choice  of  the  do- 
nee in  frank- marriage  :  and  if  she  did  not  choose  to  put  her  lands  into  hotch- 
pot, she  was  presumed  to  be  sufficiently  provided  for,  and  the  rest  of  the  in- 
heritance was  divided  among  her  other  sisters.  The  law  of  hotch-pot  took 
place,  then,  only  when  the  other  lands  descending  from  the  ancestor  were 
fee-simple  ;  for  if  they  descended  in  tail,  the  donee  in  frank-marriage  was 
entitled  to  her  share,  without  bringing  her  lands  so  given  into  hotch-pot. 
And  the  reason  is,  because  lands  descending  in  fee-simple  are  distributed, 
by  the  policy  of  the  law,  for  the  maintenance  of  all  the  daughters;  and  if 
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one  has  a  sufficient  provision  out  of  tlie  same  inheritance,  equal  to  the  rest, 
it  is  not  reasonable  that  she  shouhl  have  more  ;  but  lands,  descending  in  tail, 
are  not  distributed  by  the  operation  of  the  law,  but  by  tiic  designation  of  the 
givar,  per  formam  doni  :  it  matters  not  therefore  how  unequal  this  distribu- 
tion may  be.  Also  no  lands,  but  such  as  are  given  in  frank-marriage,  shall 
be  brought  into  hotch-pot  ;  for  no  others  are  looked  upon  in  law  as  given 
for  the  advancement  of  the  woman,  or  by  way  of  marriage  portion.  And, 
therefore,  as  gifts  in  frank-marriage  are  fallen  into  disuse,  I  should  hardly 
have  mentioned  the  law  of  hotch-pot,  had  not  this  method  of  division  been 
revived  and  copied  by  the  statute  for  distribution  of  personal  estates,  which 
we  shall  hereafter  consider  at  large. 

Thus  we  perceive  that  the  law  of  hotch-pot  had  in  England  no  applica- 
tion to  lands,  except  in  the  case  of  a  particular  species  of  estate  tail.  It  is 
adopted  in  Virginia,  as  to  all  advancements  in  lands.  But  until  the  act 
hereafter  mentioned,  it  was  the  established  rule  that  lands  were  not  to  be 
brought  into  hotch-pot  with  personalty.  The  words  of  the  act  1785,  ch.  60, 
clearly  implied  this,— "in  declaring  that  the  real  estate  received  by  way  of 
advancement,  shall  be  brought  into  hotch-pot  with  the  estate  descended,  if 
the  child  advanced  choose  to  come  into  partition  with  the  other  parceners." 
These  expressions  all  relate  to  real  estate  only.  And  in  the  statute  of  distri- 
butions, the  language  is  equally  clear,  "  directing  the  child  who  has  receiv- 
ed/jersona/  estate  by  way  of  advancement,  and  who  chooses  to  come  into 
distribution,  to  bring  it  into  hotch-pot,  with  the" distributable  surplus,"  ob- 
viously referring  to  personal  estate  alone.  But  the  law  is  now  changed ; 
and  where  any  advancement  of  real  or  personal  estate  has  been  received, 
and  the  child  chooses  to  come  into  the  partition  of  the  estate  with  the  oth- 
er parceners,  such  advancement,  both  of  real  and  personal  estate,  shall  be 
brought  into  hotch-pot,  with  the  whole  estate,  real  and  personal,  descend- 
ed ;  and  thereupon  such  party  shall  be  entitled  to  his  portion  of  the  whole 
estate,  real  and  personal.     1  R.  C.  ch.  96,  §  17. 

In  England,  if  a  widow  dies  intestate,  leaving  children,  one  of  whom  she 
has  advanced,  that  child,  it  is  said,  need  not  bring  the  estate  into  hotch-pot ; 
for  the  statute  of  distribution,  on  which  the  law  of  hotch-pot,  as  to  personal 
estate,  is  founded,  does  not  embrace  her  case,  both  because  of  the  phrase- 
ology, "If  a  man  dies,"  &c.,  and  because  the  statute  was  made  in  refer- 
ence to  a  custom  of  London,  which  did  not  embrace  the  widow.  2  P. 
Wms.  356.  In  Virginia,  however,  the  words  are  more  general,  and  the 
same  construction,  I  take  it,  would  not  prevail.  The  act  uses  the  terms, 
"  where  any  of  the  children  of  a  person  dying  intestate,"  &c. 

It  was  well  argued  in  this  case  in  P.  Wms.,  that  'his,'  like  '  homo,'  was 
in  a  statute  to  be  considered  as  of  the  common  gender.  Our  legislators 
seem  to  have  thought  otherwise  at  the  revisal  of  1819,  from  the  great  care 
they  have  taken  on  every  occasion  to  interpolate  the  words  'or  her,'  when- 
ever it  was  designed  to  comprehend  females  as  well  as  males.  It  has  con- 
tributed to  encumber  yet  more  the  cumbrous  style  of  some  of  our  laws. 

In  England,  it  is  said  "  that  a  provision  for  a  child  by  will,  (for  a  case 
may  happen,  that  as  to  part  of  the  personal  estate,  the  testator  may  die  in- 
testate,) is  not  an  advancement,"  to  be  brought  into  hotch-pot.  .3  P.  Wms. 
440.  Yet  it  is  also  decided,  that  the  bringing  into  hotch-pot,  under  the  sta- 
tute of  distributions,  is  only  in  case  of  a  total  intestacy,  and  where  the  whole 
estate  is  to  be  distributed.  -3  P.  Wms.  125.  These  cases  do  not  seem  re- 
concileable ;  since  the  first  supposes  the  possibility  of  hotch-pot,  where 
there  is  not  an  entire  intestacy.  The  latter  case  seems  to  be  supported  by 
late  authorities.  1  Br.  P.  C.  167.     14  Vez.  jr.  324.   4  Desaus.  R.  274,  290.* 

*  III  more  recent  cases,  however,  it  seems  to  have  been  determined,  that  a  provision  by  will  may  be 
considered  an  advancement  in  the  lifetime.    JO  Vez.  477.    1  Br.  C.  C.  63.    2  Br.  C.  C.  394.    9  Vez. 
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This  matter  has  novor  beou  scttlcl  in  \'iririnia,  nor  will  I  vcritnre  to  sug- 
gest vvliat  is  the  hiw  of  hotch-pot  with  iis  on  this  point.  I  will  submit,  how- 
ever, some  considerations  on  both  sides  of  the  (pifj-lion,  lor  the  student's 
reflection. 

1.  In  support  of  the  opinion,  that  the  rule  applies  in  case  of  a  partial  in- 
testacy, is  the  phraseology  of  the  law  both  of  (lescctits  and  of  distribution. 
The  law  of  descents  provides  that  where  any  person  has  title  to  any  real 
estate,  and  shall  die  intestate  as  to  such  estate,  it  shall  pass  in  the  manner 
therein  prescribed.  Among  other  rules  prescribed,  is  this  of  hotch-pot ; 
and  as  the  rules  of  descent  govern  in  other  respects,  wlictlier  the  intestacy 
is  total  or  partial,  so  it  would  soom  they  should  do  so  here. 

The  law  of  distribution  provides,  that  when  any  person  shall  die  intestate 
as  to  his  goods  and  chattels,  or  any  part  thc^reof,  they  shall  be  distributed 
according  to  the  rule  there  laid  down  ;  which,  among  other  regulations,  pre- 
scribes what  shall  be  done  in  case  of  advancements.  The  distribution  un- 
der this  law,  too,  has  been  always  considered  as  applying,  as  well  to  partial 
as  to  total  intestacy;  and  hence  it  would  seem  that  the  law  of  hotch-pot, 
also,  has  place  in  both  cases. 

2.  On  the  other  hand,  it  may  be  said  the  rule  would  operate  unjustly. 
Thus:  suppose  A  advances  his  son  B,  and  dies,  making  a  will  of  part  of 
his  property  only,  which  he  devises  to  his  other  children,  C,  D,  and  E.  and 
dies  intestate  as  to  the  residue.  Hero  the  provision  by  will  is  no  advance- 
ment, for  it  was  not  made  in  the  testator's  lifetime  ;*  1  R.  C.  ch.  104,  § 
30;  ch.  96,  §  17  ;  2  P.  Wms.  440;  and  therefore  the  devisees  are  not 
obliged  to  bring  their  portions  in,  in  order  to  entitle  them  to  a  share  of  the 
residue  ;  whereas  B  cannot  come  in  for  a  share  of  the  residue,  without  bring- 
ing the  estate  he  has  received  into  hotch-pot.  Other  cases  might  perhaps 
be  put. 

In  England,  it  has  been  decided,  that  if  a  father  advances  one  of  his  chil- 
dren, who  dies,  leaving  issue,  and  then  the  father  dies  intestate,  the  issue 
must  bring  into  hotch-pot  what  his  father  had  received,  if  lie  claims,  as  he 
may,  a  distributive  share.  In  Virginia,  under  our  acts,  this,  I  presume,  is 
also  the  law ;  and  the  rather,  as  the  principle  is  carried  farther  than  it  was 
in  England.  For  in  England,  the  child,  only,  was  bound  to  bring  his  ad- 
vancement into  hotch-pot,  since  their  statute  of  distributions  mentioned 
children  only  ;  and  accordingly  it  has  been  laid  down,  that  the  advance- 
ment which  shall  exclude  a  child,  must  be  by  the  father  only.  Lev.  217. 
2Bac.  430.  In  Virginia  (certainly  under  the  law  as  it  stood  in  the  revisal 
of  179*2)  it  is  otherwise.  For  the  act  expressly  provides,  that  if  the  chil- 
dren of  a  person  dying  intestate,  or  their  issue,  shall  have  received  advance- 
ment, it  shall  be  brought  into  hotch-pot.  And  this  form  of  expression  is 
retained  in  the  act  relating  to  personalty;  1  R.  C.  ch.  104,  §  30;  though 
the  words  "or  their  issue,"  have  been  dropped,  probably  by  mistake,  in  the 
act  relating  to  lands;  ch.  96,  §  17. 

The  phraseology  of  the  statute  clearly  excludes  cases  where  a  child  has 
an  advancement  from  any  other  person  than  the  father.  Therefore,  if  one 
of  the  children  of  A  has  been  advanced  by  his  grandfather,  or  other  rela- 
tive, he  sliall  not  be  compelled  to  bring  that  advancement  into  hotch-pot, 
in  order  to  entitle  him  to  a  share  of  A's  eflects.  Lev.  217.  Bac.  Execu- 
tors, K. 

It  is  scarcely  necessary  to  say,  that  if  (he  child  chooses  to  keep  his  ad- 

413.  IS  Vo7..  491.  Where  there  is  a  volunlary  ronvcyance  to  a  child  which  is  defeated,  he  lias  no 
remeily  unless  tliere  be  covenants  in  the  deed,  to  which  he  can  resort  at  law.  1  Vez.  sen.  516.  But 
if  liiere  be  such  covenants,  he  may  enforce  liiem,  ihouah  he  be  a  volunteer.  See  FoBt.  page 229,  in 
note. 

*  This  pnysage  was  penned  upon  the  supposition,  tiiat  a  provision  by  will  is  not  an  advancement  in 
the  lifetime.    Yet  see  the  last  note. 
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vancement,  and  surrender  all  claim  to  the  residue  of  the  estate,  he  may  do 
so.  This,  however,  has  been  deemed  sufficiently  important  to  be  stated  as 
the  law.  2  P.  Wms.  44-3.  The  reason  of  the  principle  is  obvious,  for  he 
claims  the  advancement  as  an  absolute  gift,  and  (he  statute  takes  nothing 
from  him,  although  what  he  may  have  received  may  exceed  his  proportion  ; 
but  only  requires,  if  he  is  dissatisfied,  that  he  shall  bring  his  advancement 
into  the  common  fund  for  distribution ;  upon  the  principle,  that  he  who 
seeks  equity  must  do  it,  and  he  who  seeks  equality  must  submit  to  thepn'n- 
ciple  of  equality. 

In  England,  if  there  was  only  one  child  and  a  widow,  the  child,  though 
advanced,  was  not  obliged  to  bring  his  advancement  into  hotch-pot ;  for  it 
is  said  questions  of  advancement  can  only  arise  amongst  children,  and  not 
between  an  only  child  and  a  widow.  Amb.  190.  Eq.  Ca.  Ab.  154.  1 
Mad.  514.     Pr.  Ch.  182,  cited  1  Bac.  Ap.  541.     8  Vez.  51.     In  Virginia 

1  do  not  think  it  would  be  otherwise;  notwithstanding  the  law  provides  for 
the  advanced  child  coming  into  the  partition  with  the  other  parceners  "and 
distributees,"  of  whom  the  widow,  it  is  true,  is  one. 

In  3  P.  Wms.  125,  it  is  said,  that  where  a  father  devised  his  property 
among  his  seven  children,  one  of  whom  was  advanced,  and  anotlier  died 
in  his  father's  lifetime,  whereby  his  portion  lapsed,  yet  the  child  advanced 
should  have  his  portion  of  this  seventh,  without  bringing  his  advancement 
into  hotch-pot.  Sed  quctre  ;  for  he  claims  as  distributee  of  his  father,  not 
in  right  of  his  brother. 

What  is  an  advancement  ?  A  provision  made  for  a  child  either  by  volun- 
tary settlement  or  conveyance,  or  for  g'ood  consideration,  is  an  advancement 
pro  tanto.  2  P.  Wms.  440.  So  is  a  rent  granted  out  of  lands.  So  is  an 
annuity,  and  even  a  reversion  or  a  portion  payable  in  fuluro,  according,  to 
their  fair  value.  lb.  442,  444.  So  a  settlement  in  money  on  a  contingen- 
cy, to  take  effect  in  a  reasonable  time,  is  an  advancement;  and  the  court, 
in  making  distribution,  will  order,  that  if  the  contingency  happens,  the  child 
advanced  shall  refund,  lb.  446,  448.  But  aliment,  maintenance-money, 
or  an  allowance,  made  to  a  son  at  the  university,  or  for  travelling,  are  not 
considered  as  an  advance  which  must  be  brought  into  hotch-pot.  2  P. 
Wms.  436.  3  P.  Wms.  -317.  1  Vez.  15.  So  neither  are  personal  pre- 
sents, such  as  a  gold  watch,  or  a  suit  of  wedding  clothes.  1  Vez.  J6.  3 
Atk.  527.  So  money  given  in  petty  sums,  and  not  said  to  be  as  a  portion, 
but  by  way  of  present,  are  not  to  be  brought  into  hotch-pot.      1  Atk.  402. 

2  P.  Wms.  317.  And  so  a  present  even  of  a  considerable  sum,  (where  the 
father  had  lived  some  time  with  the  child,)  for  this  is  considered  a  satisfac- 
tion for  trouble.     3  Atk.  452.     Amb.  189. 

When  a  child  has  an  advancement  in  money  or  negroes,  he  need  not 
bring  into  hotch-pot  the  increase  of  the  one  or  the  interest  of  the  other: 
for  the  property  must  be  accounted  for  according  to  its  value  when  given.  1 
"Wash.  225.  See  1  Serj.  &  R.  422,  430.  This  seems  to  have  been  the 
English  doctrine  likewise.     8  Vez.  51. 

"  The  estate  in  coparcenary  may  be  dissolved,  either  by  partition,  which 
disunites  the  possession  :  by  alienation  of  one  parcener,  which  disunites  the 
title,  and  may  disunite  the  interest;  or  by  the  whole  at  last  descending  to 
and  vesting  in  one  single  person,  wliich  brings  it  to  an  estate  in  severalty.* 

IV.  "  Tenants  in  common  are  such  as  hold  by  several  and  distinct  titles, 
but  by  unity  of  possession ;  because  none  knowelh  his  own  severalty,  and 
therefore  they  all  occupy  promiscuously.  This  tenancy,  therefore,  happens 
where  there  is  a  unity  of  possession  merely,  but  perhaps  an  entire  disunion 
of  interest,  of  title,  and  of  time.  For  if  there  be  two  tenants  in  common 
of  lands,  one  may  hold  his  part  in  fee-simple,  the  other  in  tail,  or  for  life  ; 

'Partition  by  consent  between  the  husband?  of  two  parcener?,  does  not  bind  the  wives,  1  Atk.5'12. 
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so  that  tlicro  is  nn  noccss.iry  unity  ol"  iiitorost :  one  may  hold  l)y  descent, 
the  oth(^r  l)y  purchase;  or  the  one  hy  jxircliase  from  A,  the  other  by  pur- 
chase from  Ji ;  so  that  there  is  no  unity  of  title  ;  one's  estate  may  have  been 
vested  fifty  years,  tiie  other's  but  yesterday  ;  so  there  is  no  unity  of  time. 
The  only  unity  there  is,  is  that  of  possession  ;  and  for  this  Littleton  gives 
the  true  reason,  because  no  man  can  certaiidy  tell  which  i)art  is  his  own  : 
otherwise  even  this  would  be  soon  destroyed. 

"Tenancy  in  common  may  be  created,  either  by  the  destruction  of  the 
two  other  estates,  in  joint-tenancy  and  coj)arcenary,  or  by  special  limitation 
in  a  deed.  By  the  destruction  of  the  two  other  estates,  1  mean  such  de- 
struction as  does  not  sever  the  unity  of  possession,  but  only  the  unity  of 
titl(!  or  interest;  as,  if  one  of  two  joint-tenants  in  fee  alienes  his  estate  for 
the  life  of  the  alienee,  the  alienee  and  the  other  joint-tenant  arc  tenants  in 
common;  for  they  have  now  several  titles,  the  other  joint-tenant  by  the 
ori(,Mnal  grant,  the  alienee  by  the  new  alienation  ;  and  they  also  have  seve- 
ral interests,  the  former  joint-tenant  in  fee-simple,  the  alienee  for  his  own 
life  only.  So,  if  one  joint-tenant  gives  his  part  to  A  in  tail,  and  tlie  other 
gives  his  to  IJ  in  tail,  the  donees  are  tenants  in  common,  as  holding  by  dif- 
ferent titles  and  conveyances.  If  one  of  two  parceners  alienes,  the  alienee 
and  the  remaining  parcener  arc  tenants  in  common  ;  because  they  hold  by 
different  titles,  the  parcener  by  descent,  the  alienee  by  purchase.  So  like- 
wise, if  there  be  a  grant  to  two  men,  or  two  loomcn,  anil  the  heirs  of  their 
bodies,  here  the  grantees  shall  be  joint-tenants  of  the  life-estate,  but  they 
shall  have  several  inheritances  ;  because  they  cannot  possibly  have  one  heir 
of  tlicir  two  bodies,  as  might  have  been  the  case  had  the  limitation  been  to 
a  man  and  woman,  and  the  heirs  of  their  bodies  begotten  :  and  in  this,  and 
the  like  cases,  their  issue  shall  be  tenants  in  common  ;  because  they  must 
claim  by  different  titles,  one  as  heir  of  A,  and  the  other  as  lieir  of  B  ;  and 
those  too  not  titles  by  purchase,  but  descent.  In  short,  whenever  an  es- 
tate in  joint-tenancy  or  coparcenary  is  dissolved,  so  that  tliere  be  no  parti- 
tion made,  but  the  unity  of  possession  continues,  it  is  turned  into  a  tenan- 
cy in  common. 

"  A  tenancy  in  common  may  also  be  created  by  express  limitation  in  a 
deed  :  but  here  care  must  be  taken  not  to  insert  words  which  imply  a  joint- 
estate  ;  and  then  if  lands  be  given  to  two  or  more,  and  it  be  not  joint-ten- 
ancy, it  must  be  a  tenancy  in  common.  But  the  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  common  :  because  the 
divisible  services  issuing  from  land  (as  rent,  &c.,)  are  not  divided,  nor  the 
entire  services  (as  fealty)  multiplied,  by  joint-tenancy,  as  they  must  neces- 
sarily be  upon  a  tenancy  in  common.  Land  given  to  two,  to  be  holden  the 
one  moiety  to  one,  and  the  other  moiety  to  tlie  other,  is  an  estate  in  com- 
mon ;  and,  if  one  grants  to  another  half  his  land,  tlie  grantor  and  grantee 
are  also  tenants  in  common  :  because,  as  has  been  before  observed,  joint- 
tenants  do  not  take  by  distinct  halves  or  moieties  ;  and  by  such  gj-ants  the 
division  and  severalty  of  the  estate  is  so  plainly  expressed,  that  it  is  impos- 
sible they  should  take  a  joint-interest  in  the  whole  of  the  tenements.  But 
a  devise  to  two  persons  to  hold  jointly  and  severally,  is  said  to  be  a  joint- 
tenancy  ;  because  that  is  necessarily  implied  in  the  word  "jointly,"  the 
word  "  severally  "  perhaps  only  implying  the  power  of  partition  :  and  an 
estate  given  to  A  and  B,  equally  to  be  divided,  between  them,  though  in 
deeds  it  hath  been  said  to  be  a  joint-tenancy,  (for  it  implies  no  more  than 
the  law  has  annexed  to  that  estate,  viz.  divisibility,)  yet  in  wills  it  is  cer- 
tainly a  tenancy  in  common  ;  because  the  devisor  may  be  presumed  to  have 
meant  what  is  most  beneficial  to  both  the  devisees,  though  his  meaning  is 
imperfectly  expressed.  And  this  nicety  in  the  wording  of  grants  makes  it 
the  most  usual  as  well  as  the  safest  way,  when  a  tenancy  in  common  is 
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inc;uit  to  be  created,  to  add  express  words  of  exclusion  as  well  as  descrip- 
tion, and  limit  the  estate  to  A  and  13,  to  hold  as  tenants  in  common,  and  nut 
as  joinl-tenants* 

"  As  to  the  incidents  attending  a  tenancy  in  common:  tenants  in  com- 
mon (like  joint-tenants)  are  compellable  by  the  statute  before  mentioned 
as  to  joint-tenants,  to  make  partition  of  their  lands  :  which  they  were  not 
at  common  law.t  They  properly  take  by  distinct  moieties,  and  have  no  en- 
tirety of  interest;  and  therefore  there  is  no  survivorship  between  tenants  in 
common.  Their  other  incidents  are  such  as  merely  arise  from  the  unity  of 
possession  ;  and  are  therefore  the  same  as  appertain  to  joint-tenants  mere- 
ly upon  that  account:  such  as  being  liable  to  reciprocal  actions  of  waste, 
and  of  account,  by  the  statutes  before  cited  as  to  joint-tenants.  For  by 
the  common  law  no  tenant  in  common  was  liable  to  account  with  his 
companion  for  embezzling  the  profits  of  the  estate  ;  though  if  one  actual- 
ly turns  tiie  other  out  of  possession,  an  action  of  ejectment  will  lie  against 
him.  But,  as  for  other  incidents  of  joint-tenants,  which  arise  from  the  pri- 
vity of  title,  or  the  union  and  entirety  of  interest,  (such  as  joining  or  being 
joined  in  actions,  unless  in  the  case  where  some  entire  or  indivisible  thing 
is  to  be  recovered,)  these  are  not  applicable  to  tenants  in  common,  whose 
interests  are  distinct,  and  whose  titles  are  not  joint  but  several. 

"  Estates  in  common  can  only  be  dissolved  two  ways  ;  1.  By  uniting  all 
the  titles  and  interests  in  one  tenant,  by  purchase  or  otherwise  ;  which 
brings  the  whole  to  one  severalty :  2.  By  making  partition  between  the 
several  tenants  in  common,  which  gives  them  all  respective  severalties. 
For  indeed  tenancies  in  common  differ  in  nothing  Irom  sole  estates  but 
merely  in  the  blending  and  unity  of  possession." 

In  closing  this  chapter  it  may  be  proper  to  remark,  that  such  is  the  effect 
of  the  privity  of  estate  between  coparceners,  tenants  in  common,  and  joint- 
tenants,  that  if  several  hold  as  parceners,  or  as  devisees  jointly,  or  in  com- 
mon, under  the  will  of  a  common  ancestor  under  an  imperfect  title- — and 
one  buy  in  the  outstanding  title  or  incumbrance ;  it  shall  enure  to  the  ben- 
efit of  the  other,  who  shall  be  charged  with  his  portion  of  the  expense.  5 
John  407.  Ch.  Kent,  however,  waives  deciding  whether  there  may  not  be 
a  case  in  which  a  tenant  in  common  may  purchase  in  an  outstanding  title 
for  his  exclusive  benefit.  As  to  vendor  and  vendee,  see  Hull  vs.  Cunning- 
ham, 1  Mun.  Reports. 


CHAPTER  XI. 

OF  THE  TITLE  TO  THINGS  REAL  IN  GE.NERAL. 

"  The  foregoing  chapters  having  been  principally  employed  in  defining 
the  nature  of  things  real,  in  describing  the  tenures  by  which  they  may  be 
holdcn,  and  in  distinguishing  the  several  kinds  of  estate  or  interest  that  may 
be  had  therein  ;  I  now  come  to  consider,  lastly,  the  title  to  things  real, 
with  the  manner  of  acquiring  and  losing  it. 

"  A  title  is  thus  defined  by  sir  Edward  Coke — Titulus  est  justa  causa 
possidcndi  id  quod  nostrum  est :  or,  it  is  the  means  whereby  the  owner  of 
lands  hath  the  just  possession  of  his  property. 

"  There  are  several  stages  or  degrees  requisite  to  form  a  complete  title  to 
lands  and  tenements.     We  will  consider  them  in  a  progressive  order. 

*  As  to  ihe  words  whicli  will  create  a  joint-tenancy  or  tenancy  in  common,  it  seems  tliat  even  in  a 
will  where  a  bequest  id  to  two  persons  without  words  of  seveiance,  they  take  jointly.  3  Vez.  6312.  6 
Vex.  I'J'J.  9  Vez.  46J.  15  Vez.  .365.  See,  also,  as  to  the  words  necessary  to  create  the  one  or  other 
of  tiiese  estates.     Bac.  Ab.  Joint-tenants,  F.    5  John.  C.  343.    4  Bro.  15. 

t  Tenants  in  common  of  a  personal  thine  cannot  compel  paititiua  bv  proceeding  at  commou  law, 
and  therefore  equity  has  Jurisdiction.    4  Kan.  95. 
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I.  "  The  lowest  and  most  imperfect  degree  of  title  consists  in  the  mere 
naked  posscss'wn,  or  actual  occupation  of  the  estate  ;  without  any  apparent 
right,  or  any  shadow  or  pretence  of  right,  to  hold  and  continue  such  pos- 
session. This  may  happen,  when  one  man  invades  the  possession  of  ano- 
ther, and  by  force  or  surprise  turns  him  out  of  the  occupation  of  his  lands  : 
which  is  termed  a  disseisin,  being  a  deprivation  of  that  actual  seisin,  orcor- 
])oral  freehold  of  the  lands,  which  the  tenant  before  enjoyed.  Or  it  may 
happen,  that  after  the  death  of  the  ancestor  and  before  the  entry  of  the  heir, 
or  after  the  death  of  a  particular  tenant  and  before  ihe  entry  of  bin)  in  re- 
mainder or  reversion,  a  stranger  may  contrive  to  get  possession  of  the  va- 
cant land,  ajid  hold  out  him  that  had  a  right  to  enter.  In  all  which  cases, 
and  many  others  that  might  be  here  suggested,  the  wrongdoer  lias  only  a 
mere  naked  possession,  which  the  rightful  owner  may  put  an  end  to,  by  a 
variety  of  legal  remedies,  as  will  snore  fully  appear  in  the  third  book  of  these 
commentaries.  But  in  the  mean  time,  till  some  act  be  done  by  the  righl/ul 
owner  to  devest  this  possession  and  assert  his  title,  such  actual  possession 
is  prima  facie  evidence  of  a  legal  title  in  the  possessor;  and  it  may,  by 
length  of  time,  and  negligence  of  him  who  hath  the  right,  by  degrees  ripen 
into  a  perfect  and  indefeasible  title.*  And,  at  all  events,  without  such  ac- 
tual possession  no  title  can  be  completely  good. 

II.  "  The  next  step  to  a  good  and  perfect  title  is  the  right  of  possession,  ■ 
which  may  reside  in  one  man,  while  the  actual  possession  is  not  in  himself, 
but  in  another.  For  if  a  man  be  disseised,  or  otherwise  kept  out  of  pos- 
session, by  any  of  the  means  before  mentioned,  though  the  actual  posses- 
sion be  lost,  yet  he  has  still  remaining  in  him  the  right  of'^ossessSon  ;  and 
may  exert  it  whenever  he  thinks  proper,  by  entering  upon  the  disseisor, 
and  turning  him  out  of  that  occupancy  which  he  has  so  illegally  gained. 
But  this  right  of  possession  is  of  two  sorts:  an  apparent  right  of  possession, 
which  may  be  defeated  by  proving  a  better;  and  an  actual  right  of  posses- 
sion, which  will  stand  the  test  against  all  opponents.  Thus  if  the  disseisor, 
or  other  wrongdoer,  dies  possessed  of  the  land  whereof  he  so  became  seised 
by  his  own  unlawful  act,  and  the  same  descends  to  his  heir;  now  by  the 
common  law  the  heir  hath  obtained  an  apparent  right,  though  the  actual 
right  of  possession  resides  in  the  person  disseised;  and  it  shall  not  be  law- 
ful for  the  person  disseised  to  devest  this  apparent  right  by  mere  entry  or 
other  act  of  his  own,  but  only  by  an  action  at  law  :  for,  until  the  contrary 
be  proved  by  legal  demonstration,  the  law  will  rather  presume  the  right  to 
reside  in  the  heir,  whose  ancestor  died  seised,  than  in  one  who  has  no  such 
presumptive  evidence  to  urge  in  his  own  behalf.  Which  doctrine  in  some 
measure  arose  from  the  principles  of  the  feodal  law,  which,  after  feuds  be- 
came hereditary,  much  favored  the  right  of  descent ;  in  order  that  there 
might  be  a  person  always  upon  the  spot  to  perform  the  feodal  duties  and 
services  ;  and,  therefore,  when  a  feudatory  died  in  battle,  or  otherwise,  it 
presumed  always  that  his  children  were  entitled  to  the  feud,  till  the  right 
was  otherwise  determined  by  his  fellow-soldiers  and  fellow-tenants,  the 

*In  general  a  person  in  actual  po!:session  of  real  property  cannot  be  ousted  unless  tlie  party  claim- 
ing can  establish  some  well-founded  title,  for  it  is  a  general  rule,  governing  in  all  actions  of  ejectment, 
(the  proper  proceeding  to  recover  possession  of  an  estate,)  that  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  of  course  he  cannot  in  general  found  his  claiin  upon  the  insufficiency  of 
the  defendant's  ;  5  T.  R.  110,  n.  1.  1  East,  ^46.  11  East,  488.  3  M.  &  S.  51(j  ;  for  possession  gives 
the  defendant  a  right  against  every  person  who  cannot  shew  a  sufficient  title,  ami  the  party  who 
would  change  the  possession  must  therefore  first  establish  a  legal  title;  (id.  ibid,  4  Burr.  2487.  2T.  R. 
634.  7  T.  R.47;)  and  this  rule  it  is  said  prevails  even  if  a  stranger,  who  has  no  colour  of  title,  should 
evict  a  person  who  has  been  in  possession  short  of  twenty  years,  but  who  has  not  a  strict  legal  tiile; 
2T.R.749.  lEasi,246.  2  East,  4C9.  13Ves.J.119;  butaccordingto  Allan  v.Rivington,  2Saund. 
Ill,  a,  and  6  Taunt.  548,  n.  a.  prior  occupancy  is  a  sufficient  title  against  a  wrongdoer,  but  it  is  observ- 
ed in  a  note  to  the  first  case,  that  this  is  contrary  to  the  general  use,  and  it  is  suggested  that  there  is  a 
)nistakc  in  terms.  At  all  events  a  person  wlio  is  let  into  possession  by  a  landlord,  cannot,  after  the 
expiration  of  the  tenancy,  put  the  plaintiff  to  prove  his  title  in  an  action  of  ejectment,  or  dispute  the 
same.    2Bla.  K.  1200.  ■7T.  R.4Q8.    4M.  &S.  347.  ChilCy. 
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peers  of  the  feodal  court.  But  if  ho,  who  has  the  actual  rij/ht  of  possession, 
puts  in  his  claim,  and  brings  his  action  within  a  reasonable  time,  and  can 
prove  by  what  unlawful  means  the  ancestor  became  seised,  he  will  then  by 
sentence  of  lav/  recover  that  possession  to  which  he  hath  such  actual  right. 
Yet,  if  he  omits  to  bring  this  his  possessory  action  within  a  competent  time, 
his  adversary  may  imperceptibly  gain  an  actual  right  of  possession,  in  con- 
sequence of  the  other's  negligence.  And  by  this  and  certain  othermeans, 
the  party  kept  out  of  possession  may  have  nothing  left  in  him,  but  what  we 
are  next  to  speak  of,  viz. : 

III.  "The  mere  right  of  property,  the  jus  proprietatis,  without  either 
possession  or  even  the  right  of  possession.  This  is  frequently  spoken  of 
in  our  books  under  the  name  of  the  mere  right,  jus  merum  ;  and  the  estate 
of  the  owner  is  in  such  cases  said  to  be  totally  devested,  and  put  to  aright. 
A  person  in  this  situation  may  have  the  true  ultimate  property  of  the  lands 
in  himself:  but  by  the  intervention  of  certain  circumstances,  cither  by  his 
own  negligence,  the  solemn  act  of  his  ancestor,  or  the  determination  of  a 
court  of  justice,  the  presumptive  evidence  of  that  right  is  strongly  in  favor 
of  his  antagonist,  who  has  thereby  obtained  the  absolute  right  of  posses- 
sion. As,  in  the  first  place,  if  a  person  disseised,  or  turned  out  of  posses- 
sion of  his  estate,  neglects  to  pursue  his  remedy  within  the  time  limited  by 
law  :  by  this  means  the  disseisor  or  his  heirs  gain  the  actual  right  of  pos- 
session ;  for  the  law  presumes  that  either  he  had  a  good  right  originally,  in 
virtue  of  which  he  entered  on  the  lands  in  question,  or  that  since  such  his 
entry  he  has  procured  a  sufficient  title  ;  and,  therefore,  after  so  long  an  ac- 
quiescence, the  law  will  not  suffer  his  possession  to  be  disturbed  without 
enquiring  into  the  absolute  right  of  property.  Yet,  still,  if  the  person  dis- 
seised or  his  heir  hath  the  true  right  of  property  remaining  in  himself,  his 
estate  is,  indeed,  said  to  be  turned  into  a  mere  right;  but,  by  proving  such 
his  better  right,  he  may  at  length  recover  the  lands.  Again  :  if  a  tenant  in 
tail  discontinues  his  estate-tail,  by  alienating  the  lands  to  a  stranger  in  fee, 
and  dies  ;  here  the  issue  in  tail  hath  no  right  of  possession,  independent  of 
the  right  of  property :  for  the  law  presumes  prima  facie  that  the  ancestor 
would  not  disinherit,  or  attempt  to  disinherit,  his  heirs,  unless  he  had  pow- 
er so  to  do  ;  and,  therefore,  as  the  ancestor  had  in  himself  the  right  of  pos- 
session, and  has  transferred  the  same  to  a  stranger,  the  law  will  not  permit 
that  possession  now  to  be  disturbed,  unless  by  shewing  the  absolute  right 
of  property  to  reside  in  another  person.  The  heir,  therefore,  in  this  case, 
has  only  a  mere  right,  and  must  be  strictly  held  to  the  proof  of  it,  in  order 
to  recover  the  lands.  Lastly  :  if  by  accident,  neglect,  or  otherwise,  judg- 
ment is  given  for  either  party  in  any  possessory  action,  (that  is,  such  where- 
in the  right  of  possession  only,  and  not  that  of  property,  is  contested,)  and 
the  other  party  hath  indeed  in  himself  the  right  of  property,  this  is  now 
turned  to  a  mere  right :  and  upon  proof  thereof  in  a  subsequent  action,  de- 
nominated a  writ  of  right,  he  shall  recover  his  seisin  of  the  lands. 

"Thus,  if  a  disseisor  turns  me  out  of  possession  of  my  lands,  he  thereby 
gains  a  mere  naked  possession,  and  I  still  retain  the  right  of  possession  and 
right  of  property.  If  the  disseisor  dies,  and  the  lands  descend  to  his  son, 
the  son  gains  an  apparent  right  of  possession ;  but  I  still  retain  the  actual 
right  both  of  possession  and  property.  If  I  acquiesce  for  thirty  years,  with- 
out bringing  any  action  to  recover  possession  of  the  lands,  the  son  gains 
the  actual  right  of  possession,  and  I  retain  nothing  but  tlie  mere  right  of 
property.  And  even  this  right  of  property  will  fail,  or  at  least  it  will  be 
without  a  remedy,  unless  I  pursue  it  within  sixty  [fifty  with  us]  years.  So 
also  if  the  father  be  tenant  in  tail,  and  alienes  the  estate-tail  to  a  stranger 
in  fee,  the  alienee  thereby  gains  the  right  of  possession,  and  the  son  hath 
only  the  7nere  right,  or  right  of  property.  And  hence  it  will  follow,  that 
24* 
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one  man  may  liave  the  possession,  anntlier  tlie  right  of  possession,  and  a 
third  the  right  of  property.  For  if  a  tenant  in  tail  cnfeofls  A  in  fee-simple, 
and  dies,  and  B  disseises  A  ;  now  H  will  have  the  possession,  A  the  right 
of  possession,  and  the  issue  in  tail  tlic  right  of  property :  A  may  recover 
the  possession  against  E  ;  and  afterwards  the  issue  in  tail  may  evict  A,  and 
unite  in  himself  the  possession,  the  right  of  possession,  and  also  the  right 
of  property.     In  which  union  consists, 

IV.  "A  complete  title  to  lands,  tenements,  and  horeditaments.  For  it 
is  an  ancient  maxim  of  the  law,  that  no  title  is  completely  good  unless  the 
right  of  possession  be  joined  with  the  right  of  property  ;  which  right  is  then 
denominated  a  double  right,  jus  duplicalum,  or  droit  droit.  And  wlien  to 
this  double  right  the  actual  possession  is  also  united,  there  is,  according  to 
the  expression  of  Fleta,  juris  et  seisinae  conjunctio,  then,  and  then  only,  13 
the  title  completely  legal. 


CHAPTER  XII. 

OK  TITLE  BY  DESCENT." 

f  The  several  gradations  and  stages  requisite  to  form  a  complete  title  to 
lands,  tenements,  and  hereditaments,  having  been  briefly  stated  in  the  pre- 
ceding chapter,  we  are  next  to  consider  the  several  manners  in  which  this 
complete  title  (and  therein  principally  the  right  of  property)  may  be  reci- 
procally lost  and  acquired  ;  whereby  the  dominion  of  things  real  is  either 
continued,  or  transferred  from  one  man  to  another.  And  here  we  must 
first  of  all  observe,  that  (as  gain  and  loss  are  terms  of  relation,  and  of  a  re- 
ciprocal nature)  by  whatever  method  one  man  gains  an  estate,  by  that  same 
method,  or  its  correlative,  some  other  man  has  lost  it.  As  where  the  heir 
acquires  by  descent,  the  ancestor  has  first  lost  or  abandoned  his  estate  by 
his  death  :  where  the  lord  gains  land  by  escheat,  the  estate  of  the  tenant 
is  first  of  all  lost  by  the  natural  or  legal  extinction  of  all  his  hereditary 
blood  :  where  a  man  gains  an  interest  by  occupancy,  the  former  owner  has 
previously  relinquished  his  right  of  possession  :  where  one  man  claims  by 
prescription  or  immemorial  usage,  another  man  has  either  parted  with  his 
right  by  an  ancient  and  now  forgotten  grant,  or  has  forfeited  it  by  the  su- 
pineness  or  neglect  of  himself  and  his  ancestors  for  ages  :  and  so,  in  case 
of  forfeiture,  the  tenant  by  his  own  misbehaviour  or  neglect  has  renounced 
his  interest  in  the  estate,  whereupon  it  devolves  to  that  person  who  by  law 
may  take  advantage  of  such  default :  and,  in  alienation  by  common  assu- 
rances, the  two  considerations  of  loss  and  acquisition  are  so  interwoven, 
and  so  constantly  contemplated  together,  that  we  never  hear  of  a  convey- 
ance M'ithout  at  once  receiving  the  ideas  as  well  of  the  grantor  as  the 
grantee. 

"The  methods,  therefore,  of  acquiring  on  the  one  hand,  and  of  losing 
on  the  other,  a  title  to  estates  in  things  real,  are  reduced  by  our  law  to 
two :  descent,  where  the  title  is  vested  in  a  man  by  the  single  operation  of 
law  ;  and  purchase,  where  the  title  is  vested  in  him  by  his  own  act  or  agree- 
ment.! 

*Id  treating  of  the  law  of  descents,  I  sliall  puisiip  llie  p'.an,  more  than  once  adopted,  of  presenting 
Mr.  Blackstone'j:  siatement  of  the  doctrines  of  the  English  law  in  the  first  place,  and  then  laying  be- 
fore the  student  the  provisions  of  the  Virginia  law  on  this  most  important  suhject.  I  shall  not,  howe- 
ver, think  it  necessarj'  to  preserve  the  commentator's  detailed  account  of  the  reasons  of  the  several 
canons  of  descent,  or  his  labored  apologies  for  them.  Yet  the  student  is  by  no  means  advised  to  pass 
these  subjects  witliout  notice,  but  is  referred  for  their  examination  to  the  14th  chapter  of  the  second 
book  of  tiie  ordinary  editions  of  the  Commentaries. 

t  Purchase  in  law  is  used  in  contradistinction  to  descent,  and  is  sny  other  mode  of  acquiring  real 
property,  viz.,  by  a  man's  own  act  and  agreement,  by  devise,  and  by  every  species  of  gift  or  gram ; 
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"  Descent,  or  hereditary  succession,  is  the  title  whereby  a  man  on  the 
death  of  his  ancestor  acquires  his  estate  by  right  of  representation  as  his 
heir  at  law.  An  heir,  therefore,  is  he  upon  whom  the  law  casts  the  estate 
immediately  on  the  death  of  the  ancestor  ;*  and  an  estate,  so  descending 
to  the  heir,  is  in  law  called  tho  inheritance. 

"The  doctrine  of  descents,  or  law  of  inheritances  in  fee-simple,  is  a 
point  of  the  highest  importance,  and  is,  indeed,  the  principal  object  of  the 
laws  of  real  property  in  England.  All  the  rules  relating  to  purchases, 
whereby  the  legal  course  of  descents  is  broken  and  altered,  perpetually  re- 
fer to  this  settled  law  of  inheritance,  as  a  datum  or  first  principle  universal- 
ly known,  and  upon  which  their  subsequent  limitations  are  to  work.  Thus 
a  gift  in  tail,  or  to  a  man  and  the  heirs  of  his  body,  is  a  limitation  that  can- 
not be  perfectly  understood  without  a  previous  knowledge  of  the  law  of 
descents  in  fee-simple.  One  may  well  perceive  that  this  is  an  estate  con- 
fined in  its  descent  to  such  heirs  only  of  the  donee  as  have  sprung  or  shall 
spring  from  his  body  ;  but  who  those  heirs  are,  whether  all  his  children, 
both  male  and  female,  or  the  male  only,  and  (among  the  males)  whether 
the  eldest,  youngest,  or  other  son  alone,  or  all  the  sons  together,  shall  be 
his  heirs;  this  is  a  point  that  we  must  result  back  to  the  standing  law  of 
descents  in  fee-simple  to  be  informed  of. 

''Before  we  proceed  to  consider  the  common  law  doctrine  of  inheritance, 
it  will  be  previously  necessary  to  state,  as  briefly  as  possible,  the  true  no- 
tion of  this  kindred  or  alliance  in  blood. 

"Consanguinity,  or  kindred,  is  defined  by  the  writers  on  these  subjects  to 
be  "vinculum  personarum  ab  eodem  stipite  descenden^ium :"  the  connexion 
or  relation  of  persons  descended  from  the  same  stock  or  common  ancestor. 
This  consanguinity  is  either  lineal  or  collateral, 

"Lineal  consanguinity  is  that  which  subsists  between  persons,  of  whom 
one  is  descended  in  a  direct  line  from  the  other,  as  between  John  Stiles 
(the  propositus  in  the  table  of  consanguinity)  and  his  father,  grandfather, 
great-grandfather,  and  so  upwards  in  the  direct  ascending  line  ;  or  between 
John  Stiles  and  his  son,  grandson,  great-grandson,  and  so  downwards  in 
the  direct  descending  line.  Every  generation,  in  this  lineal  direct  consan- 
guinity, constitutes  a  different  degree,  reckoning  either  upwards  or  down- 

aiid  a3  the  land  taken  by  purchase  h:is  very  different  inheritable  qualities  from  land  taken  by  descent, 
the  distinction  is  important,     tiee'2   B.  C.  page  2'11,  2-W. 

The  principal  distinciioiis  between  these  modes  of  acquiring;  estaies  are  tlipse:  1.  Thaf  by  purchase 
the  estate  acquires  a  }iew  inheritable  quality,  and  is  tendered  descendible  to  the  blood  in  ^euerai  of 
tiie  person  to  whom  it  is  limited,  as  a  feud  of  indefinite  antiquity.  '2.  That  an  estate  acquiredby  pur- 
chase will  not,  like  a  title  by  d(!scent,  render  the  owner  answerable  for  the  acts  of  liis  ancestora. 
Cru.  Dig.  title  xxx.  s.  4.     H.  Cliit.  Uesc.  4.    Com.  Dig.  Descent,  A.    Bac.  Ab.  Descent,  E. 

It  is  a  rule,  that  where  the  heir  takes  any  thing  which  mislit  have  vested  in  the  ancestor,  the  heir 
shall  be  in  by  descent ;  1  Co.  !)8.  a.  IMoore.  140.  H.  Chit.  JJe? c.  51 ;  but  where  a  person  takes  an 
estate  whicii  never  vested  or  attached,  or  might  have  vested  or  attached,  in  the  ancestor,  he  shall  take 
by  purchase:  as  if  a  son  buys  an  estate  and  takes  a  conveyance  to  him  and  hi.«  heirs;  or  if  a  remain- 
der be  limited  by  a  stranger  to  the  right  heirs  of  A,  who  lias  bo  estate  in  the  premises,  (for  the  re- 
mainder might  otherwise  have  been  attracted  to  the  particular  estate  of  A,  under  the  rule  in  Shelley's 
case,  1  Co.  104,)  this  will  be  an  estate  by  purchase.  Id.  4.  Thf*  instances  of  persons  taking  by  de- 
scent may  be  classed  under  the  lollowing  heads:  1.  Where  an  estate  devolves  in  a  regular  course  of 
descent  from  father  to  son,  or  from  any  other  ancestor  to  his  heir  at  law.  H.  Where  the  ancestor,  by 
any  gift  or  conveyance  takes  an  estate  of  freehold,  and  in  the  same  conveyance  an  estate  is  limited, 
either  mediately  or  immediately,  to  his  heirs,  in  fee  or  in  tail,  (the  estates  becoming  both  united  in 
the  ancestor  under  the  rule  in  Shelley's  case.)  1  Coke,  93.  1  Preston,  263.  3.  Where  an  ancestor  de- 
vises his  estate  to  his  iieir  at  law,  (the  heir  then  taking  by  his  preferable  title,  viz.,  by  descent.) 
2  Saund.  8,  note  4.  4.  Where  an  ancestor,  by  deed,  or  his  will,  limits  a  particular  estate  to  a  stran- 
ger, and  either  limits  over  the  remainder  (or,  more  properly  speaking,  the  reversion,)  to  his  right 
heirs,  or  leaves  tlie  same  undisposed  of.  See  H.  Chit.  Desc.  5 — 10,  See  further  as  to  when  an  lieir 
takes  by  descent  or  purchase,  2  B.  C.241,  and  the  notes.     Cliitty. 

*  Yet  though  the  lands  are  cast  on'  the  heir  by  the  law  itself,  the  lieir  has  not  plenum  dominium,  or 
full  and  complete  ownershi|},  till  he  has  made  an  actual  corporal  entry  into  the  lands:  for  if  lie  dies 
before  entry  is  made,  his  heir  shall  not  be  entitled  to  take  the  possession,  but  the  heir  of  the  person 
who  was  last  actually  seised.  It  is  not,  therefore,  only  a  mere  right  to  enter,  but  the  actual  entry, 
that  makes  a  man  complete  owner,  so  as  to  transmit  the  inheritance  to  his  own  heirs  :  iion  pis,  sed 
seisina  facit  stipite m ;  what  a  sufficient  entry  and  seisin  aud  what  not.  Com.  Dig.  Descent,  C.  8,  9, 
10;  and  see  2  B.  C.  p.  312.  209,  227,  8.    Chitty, 
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wards ;  the  fatlier  of  John  Sliles  is  rehitcd  to  him  in  the  first  degree,  and  so 
likewise  is  his  son ;  his  jrrundsirf;  and  <rr;ui(ison  in  the  second  ;  his  greul- 
grandsirc  and  great-grandson  in  the  third.  This  is  tlie  only  Jiatural  way  of 
reckoning  the  degrees  in  the  direct  line,  and  therefore  universally  obtains, 
as  well  in  the  civil,  and  canon,  as  in  the  common  law. 

"This  lineal  consanguinity,  wc  may  observe,  falls  strictly  within  the  de- 
finition oi'  vinculum  persvnarum  ab  eodem  stipite  desccndenlium  ;  since  lineal 
relations  arc  such  as  descend  one  from  the  other,  and  both  of  course  from 
the  same  common  ancestor. 

"  Collateral  kindred  answers  to  the  same  description  :  collateral  relations 
agreeing  with  the  lineal  in  this,  that  they  desc(;nd  from  the  same  stock  or 
ancestor  ;  but  dilfering  in  this,  that  they  do  not  descend  one  from  the  other. 
Collateral  kinsmen  are  such  then  as  lineally  sj)ring  from  one  and  the  same 
ancestor,  who  is  the  siirps,  or  root,  the  stipes,  trunk,  or  connuon  stock, 
from  whence  these  relations  are  branched  out.  As  if  John  Stiles  hath  two 
sons,  who  have  each  a  numerous  issue;  both  these  issues  arc  lineally  de- 
scended from  John  Stiles  as  their  common  ancestor  ;  and  they  are  collateral 
kinsmen  to  each  other,  because  they  are  all  descended  from  this  common 
ancestor,  and  all  have  a  portion  of  his  blood  in  their  veins,  which  denomi- 
nates them  consanguineos. 

"  We  must  be  careful  to  remember,  that  the  very  being  of  collateral  con- 
sanguinity consists  in  this  descent  from  one  and  the  same  common  ances- 
tor. Thus  Titius  and  his  brother  are  related  ;  why  ?  because  both  are  de- 
rived from  one  father:  Titius  and  his  first  cousin  are  related  ;  why  ?  because 
both  descend  from  the.sanje  grandfather ;  and  his  second  cousin's  claim  to 
consanguinity  is  this,  that  they  are  both  derived  from  one  and  the  same 
great-grandfather.  In  short,  as  many  ancestors  as  a  man  has,  so  many 
common  stocks  he  has,  from  which  collateral  kinsmen  may  be  derived. 
And  as  we  are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind  is  descended, 
the  obvious  and  undeniable  consequence  is,  that  all  men  are  in  some  de- 
gree related  to  each  other. 

"  The  method  of  computing  these  degrees  in  the  canon  law,  which  our 
law  has  adopted,  is  as  follows:  We  begin  at  the  common  ancestor,  and 
reckon  dowjiwards  ;  and  in  whatsoever  degree  the  two  persons,  or  the  most 
remote  of  them,  is  distant  from  the  common  ancestor,  that  is  the  degree  in 
which  they  are  related  to  each  other.  Thus  Tilius  and  his  brother  are  rela- 
ted in  the  first  degree ;  for  from  the  father  to  each  of  them  is  counted  only 
one :  Titius  and  his  nephew  arc  related  in  the  second  degree ;  for  the  ne- 
phew is  two  degrees  removed  from  the  common  ancestor,  viz.,  his  own 
grandfather,  the  father  of  Titius." 

The  nature  and  degrees  of  kindred  being  thus  in  some  measure  explain- 
ed, Mr.  B.  next  proceeds  to  lay  down  a  series  of  rules  or  canons  of  inher- 
itance, according  to  which,  estates  are  transmitted  from  the  ancestor  to  the 
heir,  by  the  English  law,  together  with  an  explanatory  comment,  marking 
their  original  and  progress,  the  reason  upon  which  they  are  founded,  and 
in  some  cases  their  agreement  with  the  laws  of  other  nations. 

I.  "The  first  rule  is,  that  inheritances  shall  lineally  descend  to  the  issue 
of  the  person  who  last  died  actually  seised  in  infinitum ;  but  shall  never 
lineally  ascend."  So  that,  in  England,  if  a  man  dies  seised  of  an  estate  of 
inheritance,  leaving  no  other  kindred  than  his  father,  his  land  will  escheat 
to  the  crown  rather  than  pass  to  the  father  as  his  heir.*     In  Virginia,  this 

*  Thai  is,  tlie  father  shall  not  take  the  estate  as  heir  to  his  son  in  tliat  capacity ;  yet  as  a  father  or 
mother  may  be  cousin  to  his  or  her  child,  he  or  she  may  inherit  to  him  as  such,  notwithstanding  the 
relation  ot  parent.  Eastwood  vs.  Viukc,  'J  P.  Wnis.  613.  So  if  a  son  purchase  laufis  and  dies  wilh- 
oiit  issue,  his  uncle  shall  hiive  the  land  as  heir,  and  not  the  father,  though  the  father  is  nearer  of  blood, 
J.iU,  s.  o;  bill  if  in  this  case  the  unck'  acquires  actual  seisin  and  dies  without  issue,  while  the  falbev 
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absurd  notion  is  abolished,  and  the  father  is  preferred  to  all  other  iiiiuhed 
except  descendants, 

II.  A  second  general  rule  or  canon  is,  that  the  male  issue  shall  be  admit- 
ted in  preference  to  the  female;  and  this  although  the  male  is  by  a  latter 
and  the  female  by  a  prior  marriage.  In  Virginia,  there  is  no  preiercnce  of 
males  over  females. 

III.  "  A  third  rule  or  canon  of  descent  is  this  :  that  where  there  are  tWo 
or  more  males,  in  equal  degree,  the  eldest  only  shall  iuhcrit ;  but  the  fe- 
males all  together."*  i 

The  law  of  primogeniture  which  this  rule  announces,  was  abolished  in 
Virginia  by  an  act  passed  in  1785,  which  took  effect  on  the  1st  of  January, 
1787.  All  the  children  of  a  person  who  dies  leaving  a  landed  or  real  es- 
tate, take  together  as  coparceners;  making  but  one  heir. 

IV.  "  A  fourth  rule,  or  canon  of  descents,  is  this  :  that  the  lineal  des- 
cendants, in  infinilum,  of  any  person  deceased,  shall  represent  their  ances- 
tor; that  is,  shall  stand  in  the  same  place  as  the  person  himself  would  have 
done  had  he  been  living. 

"  Thus  the  child,  grandchild,  or  great-grandchild,  (either  male  or  female,) 
of  the  eldest  son  succeeds  before  the  younger  son,  and  so  hi  hifinitum.  And 
these  representatives  shall  take  neither  more  nor  less,  but  just  so  much  as 
their  principals  would  have  done.  As  if  there  be  two  sisters,  Margaret  and 
Charlotte;  and  Margaret  dies,  leaving  six  daughters;  and  then  John  Stiles, 
the  father  of  the  two  sisters,  dies  without  other  issue  :  these  six  daughters 
shall  take  among  them  exactly  the  same  as  their  mother  Margaret  would 
have  done,  had  she  been  living;  that  is,  a  moiety  of  the  lands  of  John  Stiles' 
in  coparcenary;  so  that,  upon  partition  made,  if  the  land  be  divided  int» 
twelve  parts,  thereof  Charlotte  the  surviving  sister  shall  have  six,  and  her 
six  nieces,  the  daughters  of  Margaret,  one  apiece. 

"  This  taking  by  representation  is  called  succession  in  stirpes,  according 
to  the  roots  ;  since  all  the  branches  inherit  the  same  share  that  iheir  root, 
whom  they  represent,  would  have  done.  And  in  this  manner  also  was  the 
Jewish  succession  directed  ;  but  the  Roman  somewhat  differed  from  it.  In 
the  descending  line  the  right  of  representation  continued  in  ivfinitum,  and 
the  inheritance  still  descended  in  stirpes  :  as  if  one  of  three  daughters  died, 
leaving  ten  children,  and  then  the  father  died;  the  tv^^o  surviving  daughters 
had  each  one  third  of  his  effects,  and  the  ten  grandchildren  liad  the  re- 
maining third  divided  between  them.  And  so  among  collaterals,  if  any 
person  of  equal  degree  with  the  persons  represented  were  still  subsisting, 
(as  if  the  deceased  left  one  brother,  and  two  nephews  the  sons  of  another 
brother,)  the  succession  was  still  guided  by  the  roots  :  but,  if  both  of  the 
brethren  were  dead  leaving  issue,  then  (I  apprehend)  their  representatives 
in  equal  degree  became  themselves  principals,  and  shared  the  inheritance 

is  alive,  the  hitter  may  '.lien  by  this  circuity,  liave  tlie  land  as  heir  to  tiie  uncle,  though  not  as 
heir  lo  the  son,  for  that  he  coinelh  to  tjie  land  hy  collateral  descent,  and  not  bv-  lineal  accent.  Craig, 
de  Jar.  [•'end. 234.  Wright's  Ten.  182,  n.  (Z.)  So  under  a  limitation  to  "the  next  olhloud  ofA,"  the 
father  would  on  the  death  of  the  son  without  issue,  t.ike,  in  exclusion  both  of  the  brothers  and  uncle 
of  A,  v/ho  would  have  first  succeeded  under  the  usual  course  of  descent,  as  heirs  of  A  ;  for  a  lather 
is  nearer  in  proximity  of  blood  than  a  brother  or  an  uncle, Litt.s.3.  Co.  L.  10,  b.  1],  a.  3  [{ep.40,b, 
1  Vent.  414.  Hale  C.  L.  323;  and  this  is  the  reason  why  the  father  is  prefurrcd.  in  the  administration 
of  the  goods  of  the  soa.belore  any  other  relation,  except  his  wife  and  children.  fSee  H.  Chit.  Desc. 
68,  9. J  Chin;/. 

*  Daughters  by  diflferent  venters  niay  inherit  together  as  one  heir  to  their  common  parent,  though 
half  blood  is  an  impediment  to  the  succession  by  descent  from  one  to  the  other.  Thus  Lord  Hale 
says,  (Com.  L.  c.  11,)  "all  the  daughters,  whether  by  the  same  or  divers  veniers,ilo  inherit  togetlier 
to  the  father."  Therefore,  if  A  marries  C,  who  dies  leaving  issue  a  daughier,  and  A  afterwards  has 
jssue  one  or  more  daughters  by  C,  his  second  wife,  and  dies ;  all  these  daughters  shall  take  his  estate 
in  equal  shares  among  them  in  coparcenary,  being  equally  his  children.  So  Kobinson  says,  all  the 
daughters  by  difierent  wives  succeed  to  the  inheritance  of  which  their  father  was  either  seised  in  his 
own  right,  or  to  which  their  father  would  have  been  heir  had  he  survived  the  person  last  seised.  And 
the  daughters  by  several  hi;sbandi»  suixeed,  rn  the  same  manner,  to  the  inheritance  of  their  rQolhcr. 
Rob.  Iiih.  37,  3.    See  also  Walk.  D,  15[». 
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per  capita,  that  ii,  sluire  uiid  share  alike  ;  they  being  themselves  now  th6 
next  ill  degree  to  the  ancestor,  in  their  own  ri<rht,  and  not  by  right  of'repre- 
eentatioii.  So,  if  the  next  lieirs  of  Titius  be  six  nieces,  three  by  one  sister, 
two  by  another,  and  one  by  a  third  ;  his  inheritance  by  the  Romart  law  was 
divided  into  six:  parts,  and  one  given  to  each  of  the  nieces  :  whereas  the 
law  of  England  in  this  case  woiikl  still  divide  it  only  into  three  parts,  and 
distribute  it;;er  stirpes,  thus  :  one  third  to  the  three  children  who  represent 
One  sister,  another  third  to  the  two  who  represent  the  second,  and  the  re- 
maining third  to  the  one  child  who  is  the  sole  representative  of  her  mother. 

"This  mode  of  representation  is  a  necessary  consequence  ol'the  double 
preference  given  by  our  law,  tirst  to  the  male  isi-ue,  and  next  to  the  first- 
born among  the  m;iles,  to  both  which  the  lloman  law  is  a  stranger.  For  if 
all  the  children  of  three  sisters  were  in  England  to  claim  per  capita,  in  their 
own  right  as  next  of  kin  to  the  ancestor,"  without  any  respect  to  the  stocks, 
ftom  whence  they  sprung,  and  those  children  were  partly  male  and  partly 
female  ;  then  the  eldest  male  among  them  would  exclude  not  only  his  own 
brethren  and  sisters,  but  all  the  issue  of  the  other  two  daughters  ;  or  else 
the  law  in  this  instance  must  be  inconsistent  w'ith  itself,  and  depart  from  the 
preference  which  it  constantly  gives  to  the  males  and  the  first-born,  among 
persons  in  equal  degree.  Whereas,  by  dividing  the  inheritance  according 
to  the  roots,  or  stirpes,  the  rule  of  descent  is  kept  uniform  and  steady:  the 
issue  of  the  eldest  son  excludes  all  other  pretenders,  as  the  son  himself  (if 
living)  would  have  done ;  but  the  issue  of  two  daughters  divide  the  inheri- 
tance between  them,  provided  their  mothers  (if  living)  would  have  done  the 
same :  and  among  these  several  issues,  or  representatives  of  the  respective 
roots,-  the  same  ])reference  to  males  and  the  same  right  of  primogeniture 
obtain  as  would  have  obtained  at  the  first  among  the  roots  themselves,  the 
sons  or  daughters  of  the  deceased.  And  if  a  man  hath  two  sons,  A  and 
B,  and  A  dies  leaving  two  sons,  and  then  the  grandfather  dies  ;  now  the 
eldest  son  of  A  shall  succeed  to  the  whole  of  his  grandfather's  estate  ;  and 
if  A  had  left  only  two  daughters,  they  should  have  succeeded  also  to  equal 
moieties  of  the  whole,  in  exclusion  of  B  and  his  issue.  But  if  a  man  hath 
only  three  daughters,  C,  D,  and  E;  and  C  dies  leaving  two  sons,  D,  leav- 
ing two  daivghters,  and  E  leaving  a  daughter,  and  a  son  who  is  younger 
than  his  sister:  here,  when  the  grandfather  dies,  the  eldest  son  of  C  shall 
succeed  to  one  third,  in  exclusion  of  the  younger  ;  the  two  daughters  of 
D  to  another  third  in  partnership  ;  and  the  son  of  E  to  the  remaining  third, 
in  exclusion  of  his  eldest  sister.  And  the  same  right  of  representation, 
guided  and  restrained  by  the  same  rules  of  descent,  prevail  downwards  in 
infinitum."* 

I  have  been  thus  particular  in  extracting  the  whole  of  Mr.  Blackstone's 
remarks  upon  this  rule  of  representation,  or  succession  y)er  stirpes,  because 
it  prevails  in  some  respects  even  in  the  Virginia  law.  We  shall  shew  here- 
after in  what  cases  the  succession  with  us  is  p6r  stirpes,  and  in  what  j^cr  ca- 
pita. 

*  This  I'iglit  (rsnsferred  bv  representation,  is  infinite  and  unlimited  in  tlie  degrees  of  tliose  that  de- 
scend from  the  represented;  i'or  tiie  son,  the  grandson,  the  great-grandson,  and  so  all  downwards  in 
hifinilnm,  enjoy  the  snme  privilege  of  representation  as  those,  from  whom  they  derive  their  pedigree, 
liad.  Hale,  C.  L.  c.  11.  And  Irom  hence  it  follows,  that  the  nearest  relation  is  not  always  the  heir 
at  law  ;  as  liie  nexC  cousin,  jure  represeiitatio7ds,  is  prefened  to  the  next  cousin,  jure  pvopinqnilatis, 
Vo.  L.  10,  b.  Proximity  of  blood,  therefore,  is  twofold,  either  positive  or  representative.  It  is  posr- 
live  when  the  parties  claim  in  their  own  individual  right,  as  betweentlie  second  and  third  son,  or  be- 
tween the  uncle  and  granduncle.  It  is  representative  when  eitlier  of  the  parlies  claims  as  being 
lineally  descended  from  another,  in  which  case  he  is  entided  to  the  degree  of  proximity  of  his  ancea- 
tor.  Thus,  the  grandson  of  the  elder  sou  of  any  person  proposed  is  entitled  before  the  second  son 
of  such  person,  though  in  common  acceptation  nearerby  two  degrees  ;  anrl  this  principle  of  represen- 
tative proxi.nity  is  by  the  law  of  England  so  peremptory,  that  a  female  may  avail  lierself  thereof  lo 
the  total  exclusion  of  a  male  claiming  in  his  own  right;  for  in  descents  in  fee-simple,  the  daughter 
of  the  eldest  son  shall,  as  claiming  oy  representation  of  her  father,  eucceed  in  preference  to  the 
second,  or  younger  eon.    See  3  Cru.  Dig.  378, 9.    [H.  Chit.  Desc.  84]  Chitty.. 
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V.  "  A  fifth  rule  is,  that  on  failure  of  lineal  dc-ccrdanlf,  or  irFuc,  of  the 
person  last  seised,  the  inheritance  shall  descend  to  his  collateral  relations, 
being  of  the  blood  of  the  first  purchaser;  subject  to  the  three  preceding 
rules. 

"Thus,  if  Geoffrey  Styles  purchase  land,  and  it  descends  to  John  Stiles 
his  son,  and  John  dies  seised  thereof  without  issue  ;  whoever  succeeds  to 
this  inheritance  must  be  of  the  blood  of  nreoffrcy,  the  first  purchaser  of  this 
family.  The  first  purchaser,  perquisitor,  is  he  who  first  acquired  the  estate 
jto  his  family,  whether  the  same  was  transferred  to  him  by  sale  or  by  gift, 
or  by  any  other  method,  except  only  that  of  descent." 

This  rule  of  the  English  law  is  utterly  disregarded  by  the  Virginia  law  of 
descents,  except  in  the  case  of  infants;  the  law  as  to  whose  inheritances 
will  be  explained  hereafter. 

VI.  "  A  sixth  rule  or  canon  is,  that  the  collateral  heir  of  the  person 
last  seised  must  be  his  next  collateral  kinsman,  of  the  whole  blood."* 

This  rule  of  the  English  law  prevails  with  us  only  sub  modo.  The  half 
blood  in  Virginia  take  half  portions. 

VII.  "The  seventh  and  last  rule  or  canon  is,  that  in  collateral  inheri- 
tances the  male  stock  shall  be  preferred  to  the  female,  (that  is,  kindred  de- 
rived from  the  blood  of  the  male  ancestors,  however  remote,  shall  be  ad- 
mitted before  those  from  the  blood  of  the  female,  liowever  near,) — unlesg 
where  the  lands  have,  in  fact,  descended  from  a  female. 

"Thus  the  relations  on  the  father's  side  are  admitted  in  ivfmitum,  beforp 
those  on  the  mother's  side  are  admitted  at  all ;  and  the  relations  of  the 
father's  father,  before  those  of  the  father's  mother;   and  so  on." 

A  very  different  principle  has  been  adopted  in  Virginia,  which  it  will  he 
presently  my  province  to  explain.  At  present  I  shall  beg  leave  to  subjoin 
to  the  seven  canons  of  Mr.  I3Iackstone  an  eighth  principle  which  deserves 
to  be  consid*ed  in  the  light  of  a  distinct  rule. 

VIII.  By  the  English  law  "no  person  can  be  properly  such  an  ancestor, 
as  that  an  inheritance  of  lands  or  tenements  can  be  derived  from  him,  un- 
less he  hath  had  actual  seisin  of  such  lands,  either  by  his  own  entry,  or  by 
the  possession  of  his  own  or  his  ancestor's  lessee  for  years,  or  by  receiving 
rent  from  a  lessee  of  a  freehold  :  or  unless  he  hath  had  what  is  equivalent 
to  corporal  seisin  in  hereditaments  that  are  incorporeal;  such  as  the  receipt 
of  rent,  a  presentation  to  the  church  in  case  of  an  advowson,  and  the  like. 
But  he  shall  not  be  accounted  an  ancestor,  who  hath  had  only  a  bare  right 
or  title  to  enter  or  be  otherwise  seised.  And  therefore  all  the  cases  which 
are  mentioned  in  the  present  chapter,  are  upon  the  supposition  that  the  de- 
ceased (whose  inheritance  is  now  claimed)  icas  the  last  person  actually  seis- 
ed thereof.  For  the  law  requires  this  notoriety  of  possession,  as  evidence 
that  the  ancestor  had  that  property  in  himself,  which  is  now  to  be  transmit- 

*  It  is  from  this  riiletliat  the  maxim  flows  " possessio  fiatris  facil  aororem  fS^e  hccredem.''^ 
The  meaning  of  the  maxim  is,  thrtf  the  possession  of  a  lirother  will  ii  al<e  his  sister  of  tlie  wliole 
blood  his  heir  in  preference  to  a  brother  of  the  lialf  blood.    \a\U  53.    7  T.  R.  390.     Co.  Litt.  95,  a. 
3  Wils.  516. 

It  may  from  the  above  passage  in  the  text  be  perceived,  that  the  rule  depends  entirely  on  the  quf-s- 
tion,  whether  tlie  elder  son  had  obtained  a  seism  of  tl)e  estate  ;  tor  if  he  has  obtained  such  a  seisin, 
though  not  by  actual  entry,  as  will  be  sufficient  to  make  him  an  ancestor,  so  as  to  transmit  the  estate 
descending  to  his  own  riijht  heirs,  his  sister  of  the  whole  blood  will  be  entitled  in  prefierence  to  the 
brother  of  the  lialf  blood;  but  if  he  has  not  obtained  such  aseisin,  his  brother  of  the  half  blood  will 
succeed  as  heir  to  his  father,  who  was  the  person  last  seised.  [H.  Chit.  Desc.  118.]  Of  some  inher- 
itances there  cannot  be  a  seisin,  or  a  possessio  fratis;  as  if  the  eldest  brother  dies  before  a  presen- 
tation to  an  advowson,  it  will  descend  to  the  half-brother  as  heir  to  the  person  last  seised,  and  not  to 
the  sister  of  the  whole  blood.  1  Burn.  Ec.  11.  So  of  reversions,  remainders,  and  executory  devises, 
there  can  be  no  seisin  ov  possessio  frntris ;  and  if  they  arc  reserved  or  granted  to  A  and  his  heirs,  he 
who  is  heir  to  A  when  tiiey  come  into  possession,  is  entitled  to  them  by  descent ;  tliat  is,  that  person 
who  would  have  been  heir  to  A,  if  A  had  lived  so  long,  and  had  then  died  actually  seised.  2  Wood. 
256.  Fearne,  448.  2  Wils.  29.  It  may  also  be  observed,  that  if  the  lather  die  with  heirs  male,  his 
daughters  by  different  venters  may  inherit  together  to  the  father,  although  they  cannot  inherit  to  each 
Other.    Bro.  Abr.  Descent,  pi,  20.    1  Roll.  Abr.  627.  Christian, 
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(ed  to  Ills  lirir."  The  pc;isiii,  (lirnToio,  of  any  prrsoii  llius  ijnderstood, 
makes  liiin  tlio  root  di'  slock  (Voni  vvliicli  tlic  iiilioiitaiice  tiiiist  be  deduced, 
Tliis  is  very  briefly  expressed  in  tlie  maxim  "  scisina  J'acil  siijnteni."*  From 
it  we  derive  an  ei<fhth  rule  or  canon  of  the  ICnjrIish  haw  of  inlieritancc,  tliat 
lie  who  ch'iims  as  heir  must  shew  himself  heir  to  the  person  last  actually 
seised,  or  to  the  purcluiscr.  'Die  qualification  contained  in  the  words  in 
italics  is  essential  and  important,  and  is  recognized  by  the  most  authentic 
writers.  C-o.  Lift.  15  a.  P'or  if  a  man  purchase  a  dry  reversion  dependant 
on  an  estate  for  life,  he  is  not  seised  so  as  that  his  wile  can  be  endowed,  as 
we  have  seen.  Yet  beinir  the  (Irst  purchaser,  whether  seised  or  not,  the 
iieir  must  make  himself  heir  to  him,  lor  by  the  purchase  there  is  a  new  in- 
heritable stock.  SccCo.Litt.  ll,a.note().  The  nature  of  the  seisin  Avhich 
a  person  acquires,  and  which  will  render  him  the  stock  or  root  of  the  in- 
heritance, depends  then,  materially,  on  the  question  whether  he  liimself  ob- 
tained his  estate  by  purchase  or  descent.!  We  shall  presently  see  how 
these  doctrines  stand  in  Virginia. 

"Sec  a  case  illiis(ral!vc  of  tliiti,  from  Mimfonl's  Rppoj-le,  p.  427;  and  note,  llie  marginal  account  of 
jlir  decision  is  incorrect,  'i'lio  case  w;is  ot  a  devise  to  three  sons  in  1781.  The  testator's  wiilow  was 
,<>ndo\ved.  The  eldest  died  hetiire  J7S7,  and  I  he  widow  alter  llial  date.  Tiie  ennrt  decided  that  the 
j^ecoiid  son  look  the  whole  ihiid,  which  was  devised  to  tiie  eldest  l>v  descent.  Mr.  Munlbrd sajs that 
)\c  took  ll'.i!  w  hole,  a.s  heir  ol  the  ftther,  who  was  last  acliially  seized.  Tlie  court  does  not  pay  so  ; 
nnd,  on  principle,  he  must  liave  tal<eii  all  of  that  third,  as  heir  of  his  elder  brother,  who  was  really 
.the  person  last  actually  seised  of  \y,:rt  thereof,  and  was  first  purchaser  as  to  the  rest.  As  to  the  eldeat 
i)rollier's  jxirtion  of  the  widow's  pail,  in  siriiuness  he  never  was  seised  of  that, since  ihe  endowment 
pt  the  Widow  relriied  hack  to  her  hnshand's  death,  as  we  have  seen  elsewhere;  hut.,  as  he  xvas  the 
^rst  purchaser,  the  second  was  entitled  to  that,  also,  as  his  heir,  for  it  was  impossible  that  llie  second 
^<(/ii  could  inherit  ol  \i\9/iither:s\\u:('.  tlic  lather  had  willed  the  estate  away  to  the  eldest.  But  hecould 
inherit  of  the  eldest  son,  because  he  was  the  fir>t  purchaser:  he  was  the  (list  of  a  new  line  of  inheri- 
tance, and  the  second  son  was  his  heir.  This  will  be  more  obvious  from  Mr.  iJlacksione's  subsequent 
leniai ks  on  this  head. 

i\nd  here  note  a  diversity  between  a  devise  and  a  descent,  for  in  the  case  from  G  Mun.  "127,  had  the 
father  died  withonl  will,  w  hereby  the  estate  descended  to  ilie  eldest  son,  the  second  son  would  have 
heen  entitled  to  llie  reversion  on  ll-.e  widow's  part,  as  heir  of  his  father,  (since  ol  that  the  elder  never 
liad  seisin,)  and  of  the  residue  of  the  estate  of  the  elder,  as  liis  heir.    fc?ee  Co.  Litt.  J5,  a.  &c. 

tVVlien  any  person  acquires  hereditaments  by  purchase,  and  such  hereditaments  are  of  a  corporeal 
;inture,  he  generally  at  the  same  time  also  acquires  or  I'eceives  the  corporeal  seisin  or  possession. 
Walk.  Desc.  3.  Where  the  deed  of  purchase,  or  instrument  by  which  such  hereditaments  are  con- 
vey ed  lo  the  ancestor,  is  founded  upon  feudal  principles,  it  is  always  attended  with  actual  livery  of 
seisin,  v\liich  is  exactly  similar  lo  the  investiture  of  the  feudal  law;  and  without  which  such  iiistru- 
rnent  was  in  no  instance  sufficient  to  iransferan  estaieol  freehold.  Vai.  I..  4u,  a.  post.  p.  314.  Where 
the  instrument  derives  its  essence  from  the  statute  of  uses,  (27  Hen.  VI II.  c.  10,)  the  cestui  que  7ise  is 
clothed  Willi  the  actual  possession  of  the  lands  by  the  operation  of  the  act.  And  in  case  o(  a  devise 
by  will  ot  l^nds  to  a  man  in  fee,  who  dies  after  the  devisor,  the  freehold  or  interest  in  law,  is  in  the 
devisee  bcfme  entry;  and  on  his  death,  his  heir  may  and  will  take  by  descent.  Co.  L.  Ill,  a.  1  Show. 
71.  As  to  incorporeal  hereditamenls,  and  as  to  reversions  and  remainders,  of  which  w  hen  expectanl 
on  an  estate  of  freehold,  there  can  be  no  corporeal  seisin,  the  property,  whether  vested  in  possession, 
or  only  in  interest,  or  merelv  contingent,  is  fi.xed  or  settled  in  the  purchaser,  as  to  the  time  of  the 
purchase,  so  as  to  render  them  liaiismissible  to  his  heirs.  Watk.  Desc.  'J,  10.  Whether,  however, 
the  hereditaments  be  of  a  corporeal  or  incorporeal  nature,  or  in  possession  or  expectancy,  the  purch.a- 
ser,  <in  the  purchase  being  completed,  and  the  properly  in  lliem  being  transferred,  becomes  immedi- 
ately the  root  or  stock  of  descent,  and  the  hereditaments  become  descendible  to  liis  heirs.  Walk. 
1).  4.  In  the  instance,  therefore,  of  a  purchase,  the  question  is,  whether  such  property  was  legally 
vested  or  fixed  in  the  purchaser,  so  as  that,  had  he  lived,  he  might  have  had  the  actual  possession  or 
enjoyment  ol  it:  ami  he  may  in  many  instances  transmit  it  to  his  heirs,  though  he  never  had  an 
ncuial  seisin  of  it  himself,  and  even  where  lie  never  had  any  kind  of  seisin  whatever,  for  it  is  a  rule 
(hat  w  here  the  heir  tikes  any  thing  which  might  have  vested  in  the  ancestor,  the  heir  shall  be  in  by 
descent.  1  Co.  98,  a.  Moore,  140.  Thus  in  the  case  of  a  fine  levied,  or  recovery  suffered,  though 
the  party  die  belore  execution,  yet  the  execution  afterwards  shall  have  relation  to  the  act  ol  the  an- 
cestor, and  the  heir  be  in  by  descent.  >helley's  case,  1  Co.  93,  b.  106,  b.  Co.  Litt.  361,  b.  7  Co.  38, 
a.  Burr.  2786.  The  execution  of  the  writ  consists  in  the  delivery  of  seisin  by  the  sheriff  to  the  de- 
mandant; but  it  is  iiov\' only  returned,  and  never  in /(ici  executed.  5 T.  II.  179,  180.  And  in  the  in- 
stance of  an  exchange,  if  both  parties  to  the  exchange  die  belore  either  enters,  the  exchange  is  alto- 
jjether  void :  but  if  either  of  the  parties  enters,  and  the  other  dies  before  entry,  his  heir  may  enter 
and  will  be  in  by  descent.     1  Co.  9a,  a. 

But  where  a  person  takes  an  estate  hy  descent,  he  thereby  acquires  only  a  seisin  in  law  of  the  es- 
tate descending,  unless  the  estate  were,  on  the  death  of  the  ancestor,  held  by  any  person  under  a 
lease  for  years,  (though  otherwise  if  leased  for  an  estate  of  freehold),  for  then  the  heir  has  notinere- 
ly  a  seisin  in  law,  bui,  by  the  possession  of  such  lessee  lor  vears,  acquires  a  seisin  or  possession  in 
<leed.  Co.  L.  15,  a.  3  Atk.  469.  ftloore,  126.  Case,  272.  Walk.  65.  n.  g.  Thisseisin  in  law  alone 
is  not  sufficient  to  make  him  an  ancestor,  but,  in  order  to  make  himself  the  stock  or  root  of  descent, 
the  fountain  from  which  the  hereditary  blood  of  future  claimanls  must  be  derived,  and  so  enable  liim 
to  turn  the  descent,  and  render  the  hereditary  possession  descendible  to  his  own  heirs,  it  is  requisite 
itliat  such  heir,  who  thus  succeeds  to  the  estate  by  descent,  should  gain  an  actual  seisin  or  posBession; 
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It  roinaiiid  to  udJ,  (what  however  seems  sulHcieiitly  obvious,)  "  that  by 
law  nr>  inheritances  can  vest,  nor  can  any  |)erson  be  the  actual  complete 
heir  of  another,  till  the  ancestor  is  previously  dead.  Nemo  est  kcEves  vioen- 
tis.  liofbre  that  time  the  person  who  is  next  in  the  line  of  succession  is 
called  an  heir  apparent,  or  heir  presmaplwe.  Heirs  apparent  arc  such,  whose 
rii(ht  of  inheritance  is  indefeasible,  provided  they  outlive  the  ancestor  ;  as 
[in  En;^''land,]  the  eldest  son  or  his  issue,  who  must  by  the  course  of  the 
common  law  be  heir  to  the  father  whenever  he  happens  to  die.  Heirs  prc- 
swmptive  are  such  who,  if  the  ancestor  should  die  immediately,  \vould  in  the 
present  circumstances  of  things  be  his  heirs  ;  but  whose  riprht  of  inheritance 
may  be  defeated  by  the  contingency  of  some  nearer  heir  being  born  ;  as  a 
brother,  or  nephew,  whose  presumptive  succession  may  be  destroyed  by  the 
birth  of  a  child  ;  or  a  daughter,  whose  present  hopes  may  be  hereafter  cut 
off  by  the  birth  of  a  son.  Nay,  even  if  the  estate  hath  descended,  by  the 
death  of  the  owner,  to  such  brother,  or  nephew,  or  daughter,  in  the  former 
cases,  the  estate  shall  be  devested  and  taken  away  by  the  birth  of  a  posthu- 
mous child  ;  and,  in  the  latter,  it  shall  also  be  devested  by  the  birth  of  a 
posthumous  son,"  totally  by  the  English  law,  though  only  partially  by  the 
law  of  Virginia. 

Having  thus  cursorily  examined  the  principal  rules  or  canons  of  descent 
known  to  the  laws  of  England;  we  shall  now  proceed  to  the  consideration 
of  the  law  of  descents  in  Virginia. 

In  the  execution  of  this  task,  I  think  it  more  advisable  to  lay  before  the 
student,  in  detail,  the  act  of  Assembly  establishing  the  course  of  descents, 
with  such  occasional  remarks  as  its  various  provisions  may  demand,  than  to 
attempt  the  formation  of  a  set  of  rules  or  canons  after  the  plan  of  Mr.  Black- 
stone,  or  his  annotator,  Judge  Tucker.  The  act  itself,  I  R.  C.  ch.  96, 
which,  with  the  exception  of  the  clauses  relating  to  infants,  is  drawn  with 
admirable  ability  and  perspicuity,  furnishes,  I  conceive,  the  best  and  clearest 
collection  of  rules  which  can  be  offered  to  the  student.  Its  original,  which 
was  enacted  in  1785,  but  was  suspended  until  the  first  of  January,  1787, 
was  the  production  of  the  united  labours  of  three  distinguished  men,  Mr. 
Jefferson,  Mr.  Pendleton,  and  Mr.  Wythe  ;  and  as  it  came  from  their  hands 
undeformedby  the  clauses  respecting  infants,  which  have  been  since  intro- 
duced, it  was  a  beautiful  specimen  of  legislation.  Its  symmetry,  however, 
was  not  long  permitted  to  remain  unimpaired;  for  in  1792,  three  additional 
sections  were  interpolated,  establishing  principles  of  inheritance  in  the  case 
of  infants'  estates,  different  from  those  which  were  enacted  as  to  adults. 
These  sections,  which  are  stuck  like  wens  upon  the  original  act,  and  deform 
its  fair  proportions,  have  given  rise  to  more  litigation  within  a  ^ew  years  than 
the  residue  of  the  act  will  occasion  in  a  century  ;  and  though  after  repeat- 
ed efforts  the  difficulties  in  their  construction  have  been  at  length  in  some 
measure  removed,  yet  it  is  highly  probable  that  they  will  continue  to  be  sub- 
jects of  embarrassment  to  the  courts  until  the  legislature  shall  be  persuaded 
of  the  impolicy  of  having  two  systems  of  descent  in  the  same  system  of 
jurisprudence,  and  shall  abolish  the  distinctions  at  present  existing  by  an 
entire  repeal  of  the  interpolated  sections. 

or  whatis  Pduivalent  thereto,  according  to  the  nature  and  quality  of  the  estate  descending.    Wdtk.D. 
36,7,57.    Ratcllffe'scase.  3Co.37. 

This  nct.unl seisin  may  be  acquired  by  entry  into  the  lands  descended,  if  of  an  estate  in  possession, 
which  is  tiie  usual  and  direct  mode  of  acquiring  it;  which  may  be  made  by  the  heir  himself  or  by 
Ills  guardian,  (if  he  is  under  age,)  or  by  his  Htiorney,  or  even  a  stranger  entering  on  his  behalf.  So 
also  the  heir  may  acquire  an  actual  seisin  by  granting  a  lease  for  years  or  at  will,  and  the  entry  ot 
such  his  lessee,  under  the  lease,  and  the  seisin  in  law  cast  upon  him  by  the  law,  will  be  sufficient  to 
niiable  him  to  grant  such  lease.  Plowd.  87,  137, 112.  6  Com.  Dig.  Seisin,  (A.  2.)  Bac.  Ab. 'Lease,' 
1,  5.    2  Stra.  1086.    [As  to  the  subject  of  this  note,  bee  further  H.  Chit.  Desc.  c.  4,  b.  3,  p.  48—62.] 

Vhitty, 

25* 
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Let  us  proceed,  then,  to  tlic  consideration  of  the  act  in  question  as  it  now 
stands  in  the  revisal  of  1819,  ch.  90. 

Sec.  1.  "Henceforth,  when  any  person  having  title  to  any  real  estate  of 
inheritance  shall  die  intestate  as  to  such  estate,  it  shall  descend  and  pass 
in  parcenary,  to  his  kindred,  male  and  Jtmale,  in  the  following  course,  that  is 
to  say." 

Nothing,  I  think,  can  be  more  clear  and  precise,  yet  comprehensive  and 
important,  than  this  short  clause.  According  to  my  view  of  its  operation, 
it  repeals  the  common  law  rule  that  seisina  facit  atipitem,  it  abolishes  the 
right  of  primogeniture  in  all  cases  whatsoever,  and  it  puts  an  end  to  the 
odious  distinction  between  males  and  females  in  the  descent  of  intestate's 
real  estates. 

1.  1  have  said  tliat  it  abolishes  the  common  law  rule  that  seisina  facit 
stipitcm.  By  that  rule,  we  have  seen  that  in  order  to  constitute  a  root  or 
stock  from  whom  an  inheritance  is  to  be  deduced,  the  ancestor  must  have 
had  an  actual  seisin,  unless,  indeed,  he  was  the  first  purchaser,  and  the  party 
claiming  as  heir  must  ha\e  made  himself  heir  to  the  person  ^  last  cictually 
seised,  or  to  the  purchaser.  Thus,  according  to  the  English  law,  if  my  fa- 
ther died  leaving  an  estate  of  inheritance  wliich  descended  upon  me,  and  I 
should  die  before  actually  entering  on  the  land  by  myself  or  my  tenant,  my 
son  would  claim  the  estate  not  as  heir  to  me,  but  as  heir  to  his  grandfather, 
and  would  of  course  hold  it  free  of  any  charge  created  by  me.  But  by  this 
section,  "title"  and  not  "seisin"  is  constituted  the  requisite  for  the  ^;ro/?osi- 
tus  :  "title"  without  "seisin"  is  sufficient  to  make  the  decedent  the  stock  or 
root  from  which  the  inheritance  must  be  deduced,  and  to  turn  the  descent 
into  a  new  channel,  instead  of  suffering  it  to  remain  in  the  old  course  of 
descent  from  the  person  last  actually  seised.  In  the  case,  therefore,  just 
put,  my  son  would  now  inherit  from  me,  and  not  from  his  grandfather,  and 
my  conveyance  or  charge  or  incumbrance  of  the  estate  would  avail  against 
him.  And,  moreover,  cases  may  occur  in  which  by  the  operation  of  this 
principle  a  material  change  may  be  effected  in  the  course  of  inheritance. 
For  if  I  should  die  leaving  a  son  of  full  age,  to  whom  my  lands  descend, 
but  he  never  enters,  and  he  dies,  leaving  a  half  brother,  the  child  of  his 
mother  by  a  former  husband,  this  half  brother  will  inherit  to  him  under  this 
law,  though  the  decedent  never  had  seisin  ;  whereas,  according,  to  the  doc- 
trine seisina  facit  stipitem,  /should  be  the  root  or  stock,  instead  of  my  son, 
and  his  half  brother  could  never  inherit  of  me,  as  he  would  not  be  of  my 
kindred. 

An  opinion  has  been  suggested;  that  by  "title"  the  act  was  to  be  constru- 
ed as  meaning  "complete  title,"  which  consists,  as  we  shall  see,  of  juris 
et  seisincB  conjunctio.  I  cannot  think  so.  I  do  not  doubt  that  the  act 
meant  that  such  title  as  the  decedent  had,  whether  complete  or  incom- 
plete, legal  or  equitable,  should  descend  according  to  the  provisions  of  that 
act.  The  act  was  intended  as  a  general  law  of  descents.  To  construe  it 
as  meaning  by  the  word  "title"  the  complete  title  only,  would  be  to  leave 
all  cases  where  there  was  not  "juris  et  seisincB  conjunctio,"  to  pass  as  at 
common  law,  which  would  be  inconsistent  with  the  obvious  design  of  the 
legislature,  and  with  every  rule  of  fair  interpretation;  inconsistent  with  ob- 
vious intention,  since  it  could  hardly  be  presumed  the  legislature  intended 
to  leave  the  rights  of  primogeniture  and  the  English  law  of  descent,  as  to 
incomplete  titles,  and  have  a  different  law  for  complete  titles.  It  is  also  in- 
consistent with  fair  principles  of  construction.  For  when  a  legislative  body 
undertake  to  enact  a  general  law  of  inheritance  like  this,  we  are  bound  to 
give  to  the  terms  which  are  used,  the  most  general  signification,  so  as  to 
embrace  all  cases.     See  3  Call,  399.     1  Mun.  366.     The  act,  therefore, 
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■must  be  considered  as  if  it  had  said,  "  When  any  person,  having  any  title 
to  any  real  estate,"  &c.  ;  for  the  law  was  intended  to  embrace  every  possi- 
sible  case. 

2.  By  this  clause  the  right  of  primogeniture  and  the  preference  of  males 
to  females  is  altogether  abolished  ;  for  the  act  declares  that  the  estate  shall 
pass  in  parcenary  to  his  kindred,  male  and  female,  in  the  manner  there 
pointed  out  ;  that  is  to  say,  if  the  lands  descend  to  his  children,  or  to  his 
brothers  and  sisters,  or  to  his  uncles  and  aunts,  they  shall  all  inherit,  whe- 
ther males  or  females,  and  all  equal  portions.  We  proceed,  therefore,  to 
shew  to  whom,  and  in  what  order,  by  the  provisions  of  the  act,  the  estate  is 
directed  to  descend.  It  shall  descend  and  pass  in  parcenary  to  his  kindred, 
male  and  female,  in  the  following  course,  that  is  to  say. 

Sec.  2.  "  To  his  children  or  their  descendants,  if  any  there  be." 

Sec.  3.  "  If  there  be  no  children  nor  their  descendants,  then  to  his  fa- 
ther," thus  abolishing  the  principle  of  the  English  law  which  prohibits  the 
father  from  inheriting  from  his  child,  on  the  conceit  that  the  inheritance 
must  always  descend  and  can  never  ascend. 

Sec.  4.  "  If  there  be  no  father,  then  to  the  mother,  brothers, and  sisters, 
and  their  descendants,  or  such  of  them  as  there  be." 

According  to  this  clause,  I  apprehend  that  the  mother  would  take  an 
equal  share  with  the  brothers  and  sisters,  and  no  more.  I  shall  postpone  to 
the  16th  section  the  consideration  of  the  share  which  she  will  take,  where 
she  comes  into  the  inheritance  with  tlie  nephews  and  nieces  of  the  testator, 
there  being  no  brother  or  sister. 

Sec  5.  "  If  there  be  no  mother,  norhrother,  nor  sister,  nor  their  descen- 
dants, then  the  inheritance  shall  be  divided  into  two  moieties,  one  of  which 
shall  go  to  the  paternal,  the  other  to  the  maternal  kindred." 

It  will  be  remembered  that,  by  the  common  law,  the  estate  where  it  had 
been  derived  to  the  propositus  by  descent,  could  only  descend  to  his  heirs 
on  the  part  of  the  first  purchaser  ;  but  where  the  propositus  was  himself  the 
original  purchaser,  it  descended  to  all  his  heirs,  whether  paternal  or  mater- 
nal, preferring,  however,  the  male  stocks  and  not  allowing  a  female  stock  to 
participate  in  the  inheritance  until  the  male  stocks  were  all  exhausted. 
See  Mr.  Blackstone's  remarks  and  illustrations  on  the  7th  canon  of  de- 
scents. 

By  this  act  the  English  doctrine  is  repealed.  The  inheritance  is  divided 
into  two  portions,  provided  there  are  any  relatives  in  both  the  paternal  and 
maternal  lines.  If  there  be  none  in  the  one,  the  whole  shall  then  goto  the 
other.  §  14.  It  behoves  us,  however,  to  look  somewhat  minutely  into  the 
operation  of  this  clause. 

1.  First,  we  must  observe  that  when  the  estate  is  divided  into  moieties, 
these  moieties  will  go  distinctly  to  the  paternal  and  maternal  lines,  although 
there  be  more  persons  to  take  in  one  line  than  in  the  other.  Thus  if  I  die 
leaving  my  nearest  relations  a  paternal  grandfather,  and  half  a  dozen  ma- 
ternal uncles  and  aunts,  my  grandfather  would  take  one  moiety  and  my  un- 
cles and  aunts  only  one  sixth  of  one  moiety  each. 

2.  Secondly,  in  like  manner,  however  remote  the  ancestor  in  one  line,  the 
descent  to  him  of  this  moiety  belonging  to  that  line,  shall  not  be  impeded 
by  the  existence  of  nearer  kindred  in  the  other  line.  Thus,  if  my  nearest 
relations  are  a  maternal  great-grandmother,  and  a  paternal  grandmother,  and 
uncles  and  aunts,  my  great-grandmother  will  take  one  moiety,  and  my  grand- 
mother and  uncles  and  aunts  the  other  moiety  between  them. 

3.  Thirdly  ;  observe  that  there  is  but  one  division  into  moieties,  and  this 
is  between  the  paternal  and  maternal  line  ; — there  is  no  further  subdivision 
between  the  paternal  and  maternal  branches  of  those  two  lines.     Thus,  if 
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there  he  no  grandfather  or  grandmollicr,  uncles  or  aunt?,  there  is  no  division 
into  moieties  of  the  moiety  of  the  j)ateriial  line,  so  as  that  one  may  go  to 
the  grandfather's  paternal  and  the  other  to  his  inaternal  line. 

To  proceed  with  the  other  sections  of  the  act.  The  respective  moieties 
are  directed  to  pass  to  the  paternal  and  maternal  lines  in  the  following 
course,  that  is  to  say  ; 

Sec,  0.  '•  First  to  the  grandfather. 

Sec.  7.  "  If  there  be  no  graiidfatlior,  then  to  the  grandmother,  uncles, 
and  aunts  on  the  same  side,  and  their  descendants,  or  such  of  them  as  there 
he: 

Sec.  8.  "  If  there  be  no  grandmothrr,  uncle,  nor  aunt,  nor  their  de.'^cend- 
ants,  then  to  the  great-grandfathers,  or  grcat-grandfatlior,  il  there  be  but  one  : 
Sec.  9.  "  If  tliere  be  no  great-grandfather,  then  to  the  great-grandmo- 
thers, or  great-grandmother,  if  tliere  be  but  one,  and  the  brothers  and  sisters 
of  the  grandfathers  and  grandmothers,  and  their  descendants,  or  such  of 
them  as  there  be  : 

Sec.  10.  "  And  so  on  in  other  cases  without  end  ;  passing  to  the  nearest 
lineal  male  ancestors,  and  for  the  want  of  theni  to  the  lineal  fonale  ances- 
tors in  the  same  degree,  and  the  descendants  of  such  male  and  female  an- 
cestor, or  to  such  of  them  as  there  be." 

According  to  these  sections  of  the  law,  the  grandfathers,  respectively, 
shall  be  preferred  to  the  grandmothers,  uncles,  and  aunts,  on  the  same  side  ; 
and  these  last  and  their  descendants  shall  succeed  all  together,  in  like 
manner  as  the  mother,  brothers,  and  sisters,  and  their  descendants,  should 
have  done.  And  here  it  must  be  observed,  that  if  there  be  two  great-grand- 
fathers living,  on  the  same  side,  each  of  thcni,  (if  there  be  no  person  near- 
er to  whom  the  inheritance  may  descend,)  shall  be  entitled  to  an  equal  por- 
tion of  the  moiety ;  but  if  there  be  only  one,  he  shall  have  the  whole  moie- 
ty, in  exclusion  of  the  other  great-grandfather's  descendants,  or  wife,  though 
living. 

The  two  next  sections  of  the  law  provide  for  the  case  of  an  infant  (or 
person  un-der  twenty-one  years  of  agej  dying  without  issue.  They  are  as 
follow : 

Sec  11.  "Provided,  however,  That  where  on  infant  shall  die  without  is- 
sue, having  title  to  any  real  estate  of  inheritance,  derived  by  '  gift,  devise,  or 
descent,  from  the  father,  and  there  be  living,  at  the  death  of  such  infant,  his 
i'ather,  or  any  brother  or  sister  of  such  infant  on  the  part  of  the  father,  or  the 
paternal  grandfather  or  grandmother  of  the  infant,  or  any  brother  or  sister 
of  the  father,  or  any  descendant  of  any  of  them,  then  such  estate  shall  de- 
scend and  pass  to  the  paternal  kindred,  without  regard  to  the  mother  or[other 
maternal  kindred  of  such  infant,  in  the  same  manner  as  if  there  had  been 
no  such  mother  or  other  maternal  kindred  living  at  the  death  of  the  infant;' 
saving,  however,  to  such  mother,  any  right  of  dower,  which  she  may  have, 
in  such  real  estate  of  inheritance. 

Sec  12.  "And,  where  an  infant  shall  die  without  issue,  having  title  to 
any  real  estate  of  inheritance,  derived  by  '  gift,  devise,  or  descent  from  the 
mother,  and  there  be  living,  at  the  death  of  such  infant,  his  mother,  or  any 
brother  or  sister  of  such  infant  on  the  part  of  the  mother,  or  the  maternal 
grandfather  or  grandmother  of  the  infant,  or  any  brother  or  sister  of  the 
mother,  or  any  descendant  of  any  of  them,  then  such  estate  shall  descend 
and  pass  to  the  maternal  kindred,  without  regard  to  the  father,  or  other  pa- 
ternal kindred  of  such  infant,  in  the  same  manner  as  if  there  had  been  no 
such  father,  or  other  paternal  kindred  living  at  the  death  of  the  infant  ;' 
saving,  however,  to  such  father,  the  right  which  he  may  have  as  tenant  by 
the  curtesv  in  the  said  estate  of  inheritance." 
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These  clauses  are  modification?  of  two  of  tiie  sections  interpolated  in 
17y*2,  into  the  law  of  descents.  Those  sections,  together  with  a  fliird,  in- 
timately connected  with  them,  will  be  found  in  the  note,*  together  with 
some  notice  of  the  difficulties  that  have  atisen  under  them,  and  the  decisions 
of  the  courts  thereupon.  It  will  here  only  be  necessary  to  remark,  in  refer- 
ence to  the  existing  law,  that  the  estates  of  infants  descend  in  the  same  man- 
ner with  those  of  adults  :  unless 

*  §  5.  "  ProviJec]  nevertlieles.3,  That  where  an  infant  sliall  die  williout  ispiip,  l)aving  title  to  any  real 
estate  of  inheritance,  derived  by  purchase  or  descent  from  the  fatlier,  neither  the  mother  of  siieii  in- 
fant, nor  any  issue  wiiich  she  may  have  by  any  person,  other  than  the  fatlier  of  such  infant,  shall  suc- 
ceed to,  or  enjoy  the  same,  or  any  part  thereof,  if  there  be  living  any  brother  or  sister  of  such  infant 
on  the  part  of  the  father,  or  any  brother  or  sister  of  the  father,  or  anj'  lineal  descendant  of  either  of 
them.  Saving,  liowever,  to  such  motiier  any  right  of  dower  which  she  may  claim  in  the  said  real  es- 
tate of  inheritance. 

ij  6.  "  And  provided,  also,  That  where  an  infant  shall  die  without  issue,  having  title  to  any  real  es- 
tate of  inheritance,  derived  by  purchase  or  descent  from  the  mother,  neither  the  father  of  such  infant. 
nor  any  issue  which  he  may  have  by  any  person  other  than  the  mother  of  such  infant,  shall  succeed 
to,  or  enjoy  the  same,  or  any  part  tliereof,  if  there  be  living  any  brother  or  sister  of  such  infant  on 
the  part  of  the  mother,  or  any  brother  or  sister  of  the  mother,  or  any  lineal  descendant  of  either  of 
t4iein.  Saving,  however,  to  such  father  the  light  which  he  may  have  as  tenant  by  the  curtesy  in  the 
said  estate  of  inheritance. 

^  7.  "  If  there  be  no  mother,  nor  brother,  nor  sister,  nor  their  descendants,  and  the  estate  shall  not 
liave  been  derived  either  by  purchase  or  descent,  from  either  the  father  or  the  mother,  then  the  in- 
liei  itauce  shall  be  divided  into  two  moieties,  one  of  which  shall  go  to  the  paternal,  the  other  to  the 
maternal  kindred,  in  the  following  course." 

Upon  these  sections  it  has  been  supposed  bv  Jud^e  TucVer,  that  the  estate  of  an  infant,  under  cer-, 
lain  circumstances,  might  be  in  abeyance.  His  opmions  have  not  prevailed  ;  for  it  has  been  settled 
by  the  most  solemn  adjudications,  that  where  an  infant  dies,  having  title  to  lands  derived  from  his  fa- 
ther, leaving  neither  issue,  nor  brothers,  nor  sisters,  nor  descemlants  of  either  :  and  the  father  being 
dead,  but  the  mother  living,  the  ijiheritance  shall  not  be  in  abeyance,  but  shall  go  in  parcenary  to  the 
brothers  and  sisters  of  the  father,  and  their  linf-al  descendants:  and  so  vice  versa  where  the  lands  are 
*Ievised  to  iUe\ni':\nl  ev  pti'tp  iinilernn.  'J'empleman  f.  Steploe,  ]  Mun.  33il.  'l"o  atlord  the  student, 
liowever,  a  clear  view  of  these  cases,  J  shall  here  present  him  with  an  abridged  statement  of  them, 
from  whence  the  principles  decided  -vill  be  plainly  deduced. 

The  first  case  in  which  these  questions  came  under  discussion,  was  that  of  Brown  and  Turhervillp, 
2  C'all,  390.  That,  however,  was  the  case  of  an  intestate  of  lull  age,  and  the  court  considered  the 
case  oi"  an  adult  as  not  within  either  the  fifth,  sixth,  or  seventh  section,  though  in  the  last,  infancy  is 
not  spoken  of.  In  this  case  there  seems  to  have  been  some  diversity  of  opinion  among  the  judges,  as 
to  the  general  construction  of  the  act. 

.ludge  Fleming  was  of  opinion  that  unless  a  case  was  expresslj*  within  the  provisions  of  the  seventh 
section,  the  act  of  1785  was  to  govern,  since  that  act  was  repealed  by  the  act  of  1792,  only  so  far  as  it 
came  within  the  purview  of  the  latter.  He  ihen  said,  that  the  case  of  Brown  vs.  Turberville,  was  not 
wiihiu  the  act  of  17'J2,  (the  fifth,  sixth,  and  seventh  sections)  because,  (as  1  presume,)  the  estate  uos 
derived  from  the  father  by  devise,  and  the  seventh  section  provides  for  the  case  where  the  estate  is 
derived  from  neither  father  or  mother. 

.ludge  Carrington  thought  the  seventh  section  should  have  been  so  construed  as  if  the  words  "  in 
the  case  of  an  infant"  were  expressly  introduced,  so  as  to  read  ''  and  the  estate  shall  not,  in  the  case 
of  an  infant,  have  been  derived,  &,c." 

.ludge  Lyonsthought  that  either  Judge  Fleming's  construclion  should  be  adopted, or  ihat  llie  whole 
interpolation,  *'  if  the  estate  shall  not  have  been  derived  by  descent  from  father  or  mother,"  should 
he  rejected  as  repugnant  to  the  body  of  the  act. 

Judge  Pendleton  coincided  with  Judge  Carrington. 

Tomlinson  v.  Dillard,  3  Call,  10.5.  This  is  the  next  case  which  brought  befjn-e  the  court  the  con- 
stiuction  of  these  sections;  but  as  that  case  related  to  personalty,  the  argument  turned  chiefly'  on  the 
question,  whether  personalty  was  herein  to  be  considered  as  governed  by  the  same  rules  as  real  es- 
tate. The  court  decided  in  the  affirmative.  The  decree  of  the  court  of  appeals,  however,  was  ex- 
pressly upon  one  of  the  sections  in  question  :  for 

Tomlinson  and  others,  plaintiffs,  claimed  as  brothers  and  sisters,  or  descendants  of  brothers  and  .sis- 
ters, of  the  deceased,  and  demanded  his  whole  personal  estate,  to  the  exclusion  of  the  mother,  who 
was  living,  and  who,  but  for  the  fifth  section,  would  have  shared  with  them.  The  court  decreed  them 
the  whole,  considering  real  and  personal  estate  as  governed  by  the  sameiules,  and  obviously  regard- 
ing the  fifih  section,  not  merely  as  excluding  the  mother,  but  as  designating  the  brothers  and  sisters, 
and  their  descendants,  as  heirs. 

This  case  again  came  on  to  he  reheard  in  the  court  of  appeals  on  the  same  point,  was  e'abnrately 
argued  both  by  the  bar  and  bench, and  was  determined  in  the  same  manner.  It  is  observable  that  the 
point,  whether  the  brothers  and  sisters  were  intended  by  the  interpolated  sections  to  tnke,  as  well  as 
the  mother  to  be  excluded,  was  not  discussed  ;  but  it  seems  to  have  been  taken  as  a  conceded  point, 
that  if  personalty  was  to  be  governed  by  the  rules  o(re3ihy,iUey  shoii/d  take.  The  decree  was  accord- 
ing!)' in  their  favor  for  the  whole. 

8oon  after  this  last  decision,  came  the  case  of  Templeman  vs.  Steptoe,  1  Mun.  337. 

This  was  a  suit  brought  by  the  uncles  and  cousins  ex  parte  paternaofa  deceased  infant  agtiinst  the 
mother  of  the  infant  and  another  of  his  paternal  uncles,  claiming  the  whole  property,  as  belonging 
to  the  plaintiffs  and  to  that  defendant  who  was  hie  uncle,  to  tlie  exclusion  of  that  defendant  who  was 
his  mother.  Here  the  wiiole  question  fairly  came  on.  It  was,  as  it  appears,  carefully  examined,  and 
elaborately  argued.  Judge  Tucker,  then  on  the  bench,  adhering  to  the  opinion  here  mentioned,  seem- 
ed to  think  the  inheritance  during  the  mother's  life  in  abeyance.    Judge  Roane  was  of  opinion  "  that 
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1.  The  estate  is  derived  by  gift,  devise,  or  descent,  from  one  of  the  pa- 
rents ; 

2.  And  that  parent,  or  any  brother  or  sister,  uncle  or  aunt,  or  grandfather 
or  grandmother  of  the  infant,  on  the  side  of  that  parent,  or  any  descendant 
of  any  of  them,  be  living. 

And  both  these  things  must  concur.  When  they  do  concur,  the  descent 
of  the  estate  is  to  be  according  to  the  general  principles  of  the  act,  but 

the  exclusion  of  the  inotlicr,  iu  the  event  that  there  is  a  brother  or  sister  on  the  part  of  the  father,  or 
a  brother  or  sister  of  the  father,  was  substantially  equivalent  to  an  express  dcclaratinn  that  tiie  per- 
sons last  mentioned  should  themselves  succeed  ;"  and  that  those  sections  operate  by  way  of  exception 
to  the  general  law,  "as  well  by  substituting  one  heir,  as  by  excluding  another  ;"  since  the  exclusion 
ol  that  one,  so  long  as  there  were  others,  could  only  have  been  with  a  view  to  sul>stitute  the  last  as 
lieirs.  And  this  seems  lu  nie  lo  be  the  sound  construction  of  the  act.  In  thisopiuiou  Judge  Fleming 
substantially  concurred. 

The  case  of  Addison  and  wife  vs.  Gore's  admrs.  was  afterwards  decided  on  the  authority  of  tlie 
last  case.    See  2  Mun.  279. 

Lastly  comes  the  case— the  important  case— of  Liggon  vs.  Fuqua,  6  Munford,  281. 

'I'here  the  infant  derived  his  estate  Horn  his  father,  and  left  a  paternal  grandmother  and  paternal 
uncle.  According  to  the  act  of  m'),  these  would  have  taken  toge-ther  ;  and  as  the  act  of  1702.  ed. 
1794,  ell.  93,  only  postponed  the  mi/ernal  relations,  it  might  liave  been  supposed  that  the  paterjial  re- 
lations desiynaleil  l)y  the  act  of  17b'5,  would,  as  belore,  have  all  had  portions.  But  it  must  be  observ- 
ed, that  in  Templeniaii  vs.  Steptoe,  it  had  been  decided  that  the  interpolated  clauses  operated  not 
only  to  exclude  one  heir,  but  to  snbstitiile  another ;  and  accordingly  in  this  case  of  Liggon  vs.  Fuqua, 
the  court  (lo(;ide_t  thai  as  the  grandmother  was  not  mentioned  in  the  clause  as  one  of  tliose  whose  ex- 
istence should  operate  to  the  exclusion  of  the  mother,  she  was  not  intended  to  be  substituted  as  heir. 

Thus,  the  general  principles  of  those  clauses  may  now,  with  some  exceptions,  be  considered  asset- 
tied.  One  of  these  exceptions  grows  out  of  the  principle  established  by  the  last  decision  referred  to ; 
"  that  the  clauses  are  to  be  considered  not  only  as  excluding  the  mother  and  the  connexions  ex  parte 
matenia,  but  as  designating  who  shall  succeed  in  their  stead."  Now  tiie section  mentions  two  distinct 
classes  of  paternal  relations,  to  whom  the  mother,  &c.  are  postponed  ;  and  these  too,  in  difl'erent  de- 
grees, CO  wit :  brothers  and  sisters  of  the  infant,  and  uncles  and  aunts,  and  the  descendants  of  any  of 
them.  And  as  it  has  been  decided  that  those  tnentioned  are  to  be  substituted  as  heirs,  it  would  geein 
at  first  view  that  all  named  should  come  in  together.  This  is  yet  unsettled;  but  I  will  venture  to  sug- 
gest the  opinion,  tliat  such  will  not  be  the  construction  given  on  this  point,  but  that  if  there  are  bro- 
thers and  sisters  of  the  infant,  and  also  um-les  and  aunts,  the  former  will  have  preference  ;  for  though 
there  is  a  sithstitntioii,  yet  it  must  be  considered  as  iiaving  reference  to  the  priorities  established  by 
the  general  principles  of  the  act. 

From  the  decisions  above  cited,  I  deduce  the  following  rules  for  the  case  of  an  infant,  having  title 
to  lands,  dying  intestate,  before  the  revisalof  1319: 

1.  Where  an  infant  dies,  without  issue,  having  title  to  an  estate  of  inheritance,  it  shall  pass  in  par- 
cenary to  his  kindred,  male  and  female,  in  the  same  manner  as  the  estate  of  an  adult  will  pass,  except 
such  estate  as  he  may  have  derived  from  either  parent,  by  purchase  or  descent. 

2.  Where  an  infant  dies,  without  issue,  having  title  to  an  estate  of  inheritance,  derived  from  either 
parent,  and  leaving  neither  brother  nor  sister,  nor  uncle  norannt.on  the  part  of  such  parent,  nor  any 
lineal  descendant  of  any  of  them,  his  estate  shall  pass  as  the  eftate  of  an  adult. 

3.  Where  an  infant  dies,  without  issue,  having  title  to  an  estate  of  inheritance,  derived  from  either 
parent,  by  purchase  or  descent,  and  leaving  no  brothers  or  sisters  on  the  part  of  the  other  parent,  and 
the  other  parent  being  also  dead,  the  estate  shall  pass  as  the  estate  of  an  adult ;  for  such  case  is  not 
within  the  words  of  the  act. 

4.  When  an  infant  dies,  without  issue,  having  title  to  an  estate  of  inheritance,  derived  from  either 
parent,  by  purchase  or  descent,  and  leaving  luothers  or  sisters,  or  uncles  or  aunts,  on  the  part  of  such 
parent,  or  the  descendants  of  any  of  them,  and  leaving  also  the  other  parent  living,  or  some  issue  of 
such  other  parent,  of  the  half  blond  only,  then  the  estate  shall  pass  in  parcenary  to  the  brothers  and 
sisters  of  the  infant,  on  the  part  of  the  parent  from  whom  his  title  was  derived,  and  h'sdescendants,  if 
^uch  there  be  ;  and  it  none,  then  to  the  uncles  and  aunts,  and  their  descendants  on  the  part  of  such 
parent,  oi  such  of  them  as  there  be. 

A  case  may  occur,  tor  which  no  rule  can  be  safely  laid  down  :  as  there  has  yet  been  no  adjudication 
thereon.  It  is  the  case  of  an  infant  leaving  uncles  and  aunts  on  the  side  of  the  parent  from  whom  he 
xlerives  his  title,  and  uncles  and  aunts  also  on  the  part  of  the  other  parent.  Now  upon  the  general 
principles  of  the  law  of  descents,  independent  of  the  sections  in  question,  these  would  each  take 
moieties  between  them  :  and  as  they  are  not  named  in  the  section,  they  would  seem  not  to  be  post- 
poned. Yet  the  law  having  postponed  even  a  parent,  and  brothers  and  sisters  on  the  part  of  a  parent, 
from  whom  the  estate  is  not  derived,  in  favor  of  uncles  and  aunts  on  the  part  of  the  other  parent,— it 
would  seem,  a  fortiori,  that  more  remote  relations  would  be  also  postponed.    Ideo  qiicsre. 

The  same  difficulty  exists  if  there  are  uncles  and  aunts  on  the  part  of  the  parent  from  whom  the  land 
descends,  and  a  grandfather,  or  other  relation,  except  a  paient,  or  brothers  and  sisters,  on  the  other 
part;  for  none  are  postponed  except  the  parentand  his  or  her  issue. 

Anotliercase  maybe  put.  Suppose  an  infant  dies,  having  an  estate  derived  from  his  mother  by 
purchase  (as  by  voluntary  deed,)  and  leaves  his  father  and  mother  both  living,  but  no  brothers  or  sis- 
ters, uncles  or  aunts,  or  their  descendants  on  the  father's  or  mother's  side, — which  shall  inherit,  the 
father  or  mother?  The  case  is  not  within  the  words  of  the  interpolated  sections;  and  yet  if  the  father 
would  be  postponed  to  the  maternal  uncles  and  n\xv\\.?,  a  fortiori  it  would  seem  he  should  be  postponed 
to  the  mf)ther.  So  even  if  he  left  brothers  and  sisters  on  the  father's  part,  as  the  mother  is  not  named 
as  one  of  those  by  whose  existence  they  or  the  father  shall  be  postponed,  it  would  seem  she  cannot  be 
considered  asa  substituted  heir,  and  that  for  both  reasons  the  father  or  his  children  would  take.  Yet 
,4his  would  be  certainly  in  coirflict  with  the  spirit  of  the  act. 
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without  regard  to  the  other  parent,  or  the  kindred  on  the  part  of  such  pa- 
rent, and  in  the  same  manner  as  if  that  line  were  wholly  extinct. 

Sec.  13.  "  No  right  in  the  inheritance  shall  accrue  to  any  persons  what- 
ever, other  than  to  children  of  the  intestate,  unless  they  be  in  being,  and 
capable  in  law  to  take  as  heirs,  at  the  time  of  the  intestate's  death." 

On  this  subject  Judge  Tucker,  in  his  appendix  to  the  2d  volume  of  the 
Commentaries,  remarks  :  "  Another  essential  distinction  between  the  com- 
mon law  rule  and  the  rule  in  out  law,  is  this :  that  by  the  common  law,  any 
descendant  of  I.  S.  the  person  last  actually  seised,  to  whom  the  inheritance 
should  have  descended  (if  in  esse  at  the  time  of  the  death  of  I.  S.)  although^ 
born  at  any  remote  period  after  that  event  takes  place,  may  succeed  to  the 
inheritance,  unless  barred  by  the  statute  of  limitations  ;  whereas,  by  the  act 
of  1785,  no  right  to  the  inheritance  shall  accrue  to  any  person  whatever, 
other  than  the  children  of  the  intestate,  unless  they  be  in  being  and  capable 
in  law  to  take  as  heirs,  at  the  time  of  the  intestate's  death.  Thus,  if  I.  S. 
have  one  son  only,  who  dies  in  the  lifetime  of  his  father,  leaving  two  daugh- 
ters, and  his  wife  enceinte  or  big  with  child  of  another  daughter:  and  be- 
fore the  birth  of  such  other  daughter,  I.  S.  the  grandfather  dies  ;  by  the 
law  of  England,  the  inheritance  should  descend  to  the  two  daughters  of 
the  son  of  I.  S.  as  parceners,  until  the  birth  of  the  third  daughter  happen- 
ed ;  and  then,  such  third  daughter  should  succeed  to  one  third  part  of  the 
in'heritance  as  coparcener  with  her  sisters.  And  if  such  after  born  child  had 
been  a  son,  he  should  have  had  the  whole  inheritance  in  exclusion  of  his 
sisters ;  and  this  may  be  carried  so  far,  by  the  common  law,  that  the  same 
estate  may  be  frequently  divested  by  the  subsequent  birth  of  nearer  presump- 
tive heirs,  before  it  fixes  on  an  heir  apparent.  As,  if  an  estate  is  given  to 
an  only  child,  who  dies,  it  may  first  descend  to  an  aunt,  who  may  be  sttip 
ped  of  it  by  an  after  born  uncle,  on  whom  a  subsequent  sister  may  enter, 
and  who  again  may  be  deprived  of  the  estate  by  the  birth  of  a  brother. 
Whereas,  such  afterborn  children,  under  the  provisions  of  the  act  of  1785, 
would,  I  apprehend,  be  totally  excluded  from  any  participation  in  the  in- 
heritance. For  I  understand  the  words  of  the  act,  viz.,  "  unless  they  be  in 
being  and  capable,"  according  to  the  common  law  construction,  viz.,  "  such 
as  are  already  born." 

Sec.  14.  "And  where,  for  want  of  issue  of  the  intestate,  and  of  father, 
mother,  brothers,  and  sisters,  and  their  descendants,  the  inheritance  is  be- 
fore directed  to  go  by  moieties  to  the  paternal  and  maternal  kindred;  if 
there  should  be  no  such  kindred  on  the  one  part,  the  whole  shall  go  to  the 
other  part :  and  if  there  be  no  kindred  either  on  the  one  part  or  the  other, 
the  whole  shall  go  to  the  wife  or  husband  of  the  intestate.  And  if  the  wife 
or  husband  be  dead,  it  shall  go  to  her  or  his  kindred  in  the  like  course,  as  if 
such  wife  or  husband  had  survived  the  intestate,  and  then  died  entitled  to 
the  estate." 

This,  also,  is  diametrically  opposite  to  the  rule  of  the  common  law,  which 
allows  of  no  such  participation  between  the  paternal  and  maternal  stocks  in 
any  case  ;  but  would  rather  the  land  should  escheat,  than  descend  to  any 
other  than  the  blood  of  the  first  purchaser,  how  remote  soever  he  may  be 
from  the  person  last  actually  seised. 

Sec.  15.  "  And  in  the  cases  before  mentioned,  where  the  inheritance  is  di- 
rected to  pass  to  the  ascending  and  collateral  kindred  of  the  intestate,  if 
part  of  such  collaterals  be  of  the  whole  blood  to  the  intestate,  and  other 
part  of  the  half  blood  only,  those  of  the  half  blood,  shall  inherit  only  half 
so  much  as  those  of  the  whole  blood :  but  if  all  be  of  the  half  blood,  they 
shall  have  whole  portions,  only  giving  to  the  ascendants  (if  any  there  be) 
double  portions." 
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Tliis  rule  is  expressly  contrary  to  tlic  maxims  ul'  the  common  law  ;  by 
which  the  half  blood  arc  wholly  excluded  Iroin  aiiy  portion  of  the  inheri- 
tance, which  shall  rather  escheat  for  want  of  heirs. 

"  If  there  be  two  brothers  and  a  sister  of  the  whole  blood,  and  a  brother 
of  the  half  blood,  and  one  of  tiie  brothers  of  the  vvIkjIc  blood  die,  in  this 
case  the  inheritance  being  divided  into  five  ])arts,  the  t)rother  and  sister  of 
the  whole  blood  shall  have  two  jjarts  each,  and  the  brother  (jf  the  half  blood 
one  only.  And  in  this  case,  if  the  mother  had  also  been  living,  the  inher- 
itance should  have  been  divided  into  seven  parts,  of  which  she  should  have 
two,  and  the  remaining  five  parts  be  divided  as  before  mentioned.'' 

And  this  is  what  is  meant  by  giving  to  the  ascendants  double  jjorlions, 
for  here  the  mother  has  double  the  share  allotted  to  the  brother  of  the  half 
blood.* 

Sjec.  1(>.  "  And,  where  the  children  of  the  intestate,  or  his  mother,  bro- 
thers, and  sisters,  or  his  grandmother,  uncles,  and  aunts,  or  any  of  his  fe- 
Inale  lineal  ancestors  living,  with  the  children  of  his  deceased  lineal  ances- 
tors, male  and  female  in  the  same  degree,  come  into  the  partition,  they  shall 
take  per  capita  ;  that  is  to  say,  by  persons  ;  and  where,  a  part  of  them  being 
dead,  and  a  part  living,  the  issue  of  those  dead  have  right  to  partition,  such 
issue  shall  take  per  stirpes,  or  by  stocks,  that  is  to  say,  tlie  shares  of  their  de- 
ceased parents." 

We  have  already  had  occasion  to  explain  the  principle  of  the  right  of  re- 
presentation, or  taking  per  stirpes,  which  universally  ])revails  in  the  Eng- 
lish law  of  descents.  This  principle  is  in  part  preserved  in  our  law,  though 
it  manifests  an  obvious  proneness  to  the  distribution  per  capita,  except 
where  it  was  not  attainable  without  inconvenience  and  injustice. 

It  may  not  be  amiss  to  illustrate  this  section  of  the  act  by  an  exariiple. 
Thus,  if  A  dies  leaving  two  sons  and  a  daughter,  his  estate  will  descend  to 
them  in  parcenary  according  to  the  first  and  second  clauses  of  the  act,  and 
being  all  in  equal  degree  to  their  father  or  common  ancestor,  they  will  take 
per  capita,  that  is,  share  and  share  alike,  according  to  the  course  of  the  Ro- 
man law  as  already  explained.  But  if  A  died  leaving  two  sous  and  leaving 
also  two  granddaughters,  the  children  of  a  deceased  daughter,  here  the  in- 
heritance will  descend,  indeed,  to  the  two  sons  and  two  granddaughters  by 
the  ''2d  section  of  the  act,  but  as  they  are  in  unequal  degree  to  their  common 
ancestor,  the  granddaughters  will  take  per  stirpes  or  by  stocks,  that  is  the 
share  of  their  deceased  parent  to  be  divided  between  them.  In  this  case, 
therefore,  each  son  will  get  one  third,  while  the  two  granddaughters  will  take 
only  one  third  between  them,  or  one  sixth  each.  But  if  the  two  sons  had 
also  been  dead,  each  leaving  five  children,  then  the  inheritance  would  be 
divided  into  twelve  parts  and  all  the  grandchildren  being  in  the  same  degree, 
they  would  take  per  capita,  that  is,  one  twelfth  each. 

This  doctrine  equally  prevails,  too,  among  the  collaterals,  as  among  the 
lineal  descendants. 

Thus  the  brothers  and  sisters  shall  share  the  inheritance  with  the  mo- 
ther ;  and  if  any  of  the  brothers  or  sisters  be  dead,  the  descendants  of  such 
brother  or  sister  shall  inherit  that  portion  of  the  estate  to  which  their  an- 
cestor, if  living,  would  have  been  entitled.  In  this  latter  case,  the  children 
of  the  deceased  brother  or  sister  are  to  take  per  stirpes,  or  the  shares  of 
their  deceased  parents,  while  the  mother  and  brothers  and  sisters,  who  are 

*  An  easy  rule  to  selile  tlie  proportion  in  these  cases,  is  to  double  the  numberof  those  of  the  whole 
l^lood,  and  then  add  those  of  the  half  blood.  This  will  give  the  number  of  shares,  of  which  those  of 
the  whole  blood  will  each  have  I  wo.  Thus,  if  1  die  leaving  six  full  brothers  and  six  half  brothers  : 
double  the  whole  blood  (six)  and  then  add  the  half  blood  (six)  and  we  have  eighteen  parts,  or  por- 
tions. Of  these  eighteen  parts  each  whole  blood  will  liavc  two,  and  each  half  Wood  cue,  making  in 
all  eighteen. 
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living,  take  per  capita  or  share  and  sliare  alike.  And  if  ail  the  brothers 
and  sisters  be  dead,  but  the  mother  be  living,  she  would,  I  apprehend,  take 
a  full  share  herself,  while  the  children  of  the  decedents  would  take  per 
stirpes,  or  the  portions  their  deceased  parents,  if  living,  would  respectively 
have  taken.     Sed  quare. 

The  section  which  we  are  now  considering,  has  recently  been  the  sub- 
ject of  laborious  investigation.  In  Davis  against  Rowe,  G  Rand.  355,  it 
was  contended,  that  because  this  clause  of  the  statute  of  descents  did  not 
in  terms  provide  for  such  a  case  as  was  presented  by  the  record,  the  corn- 
nion  law  rules  must  be  resorted  to,  for  the  purpose  of  adjusting  the  rights 
of  the  parties.  In  that  case  the  decedent's  kindred  were  a  niece,  the  only 
child  of  his  deceased  brother,  and  four  children,  the  ollspring  of  a  deceased 
sister.  It  was  admitted  that  this  clause  of  the  act  did  not  provide,  in  terms, 
for  the  case  of  a  brother  and  sister  dijing  before  the  intestate,  and  leaving  an 
unequal  number  of  children.  But  it  was  decided  that  the  spirit  of  this  sec- 
tion, taken  in  connexion  with  the  1st  and  4th  sections,  justify  ihe  construc- 
tion that  in  such  case  the  children  will  take  per  capita.  It  seemed,  more- 
over, to  be  the  opinion  of  the  court,  that  the  common  law  of  descents  was 
entirely  abrogated  by  the  Virginia  statute,  an  opinion  which,  indeed,  had 
been  very  strongly  indicated  before,  in  the  cases  of  Brown  vs.  Turberville, 
2  Call,  and  Templetnan  vs.  Steptoe,  1  Mun.  In  the  case  of  Davis  ts. 
Rowe,  the  student  will  find  the  doctrines  on  this  part  of  the  law  most  fully 
developed,  and  most  ably  investigated.  He  cannot  do  better  than  diligent- 
ly to  examine  it. 

The  next  section  of  the  act  relates  to  the  subject  of  hotch-pot,  which  we 
have  had  occasion  to  consider  already  under  the  head  of  parceners.  We 
pass  on  therefore  to  the  following  clauses: 

*Sec.  18.  "  In  making  title  by  descent,  it  shall  be  no  bar  to  a  party,  that 
any  ancestor,  through  whom  he  derives  his  descent  from  the  intestate,  is  or 
hath  been  an  alien.  Bastards  also  shall  be  capable  of  inheriting  or  of 
transmitting  inheritance  on  the  part  of  their  mother,  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such  mother.  (1785,  c.  60,  12  Stat, 
Larg.  139.) 

Both  the  provisions  of  this  section,  we  may  remember,  are  directly  at 
variance  with  the  common  law.  Bastards  could  not  even  inherit  of  their 
mother.  With  us  they  can  transmit  an  inheritance  to  their  kindred  on  the 
part  of  the  mother,  or  take  by  descent  from  them.     Moreover, 

Sec.  19.  "  Where  a  man  having  by  a  woman  one  or  more  children,  shall 
afterwards  intermarry  with  such  woman,  such  child  or  children,  if  recogni- 
zed by  him,  shall  be  thereby  legitimated.  The  issue  also  in  marriages  deem- 
ed null  in  law,  shall  nevertheless  be  legitimate. 

Sec.  20.  "  Whensoever  any  lands  shall  descend,  from  any  person  dying 
intestate,  to  two  or  more  heirs,  any  one  of  whom  shall  be  an  infant,  feme 
covert,  nan  compos  mentis,  or  beyond  sea,  and  the  dividend  of  each  heir  shall 
not  exceed  the  value  of  three  hundred  dollars,  in  the  opinion  of  any  court 
hereinafter  mentioned,  it  shall  be  lawful  for  the  superior  court  of  chancery 
of  that  district,  or  the  court  of  the  county  or  corporation  in  which  such  lands, 
or  the  greater  quantity  of  them  lie,  to  direct  the  sale  of  the  said  lands,  and 
the  distribution  of  the  money  arising  therefrom,  according  to  the  rights  of 
each  claimant :  Provided,  always,  That  each  heir  residing  within  this  com- 
monwealth, shall  be  first  duly  summoned,  to  shew  cause,  if  any  he  can, 
against  such  sale  :  and  where  any  heir  shall  reside  without  this  common- 
wealth, the  court  shall  make  an  order  for  publication,  which  order  being  in- 
serted in  any  public  newspaper,  to  be  designated  by  the  court  in  such  order, 

*  See  Jackeoi)  vs.  Sanders,  2  Leigh.  109.  Mr.  Leigh  seemed  to  contend  tlial  this  clause  did  not  em- 
brace collaterals,  or  a  person  claiming  descent  through  a  medius  ancestor  who  is  li»iug.  The  court 
however  decided  otherwise. 

26* 
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for  eight  weeks  Piicccssivcly,  fIiiiII  l)e  considered  as  a  summons. "  (Alt. 
from  act  Dec.  179-2,  c.  03.)* 

Sec.  21.  "  One  parcener  may  maintain  an  action  of  waste  against  ano- 
ther, but  no  parcener  shall  Jiave  or  possess  any  privilege  over  another  in 
any  election,  division,  or  matter  to  be  made  or  done,  concerning  lands 
which  shall  have  descended  to  them."      (Dec.  1792,  c.  93.) 

The  first  of  these  sections  has  already  been  frequently  noticed,  and  re- 
quires, therefore,  no  further  remark  here.  On  the  others  I  iiave  no  comment 
to  offer. 

Having  thus  completed  the  review  of  the  law  of  descents  which  I  jiropo- 
F,cd  to  myself,  I  cannot  conclude  without  a  recommendation  to  the  student, 
to  pursue  much  further  than  I  have  been  able  to  do  here,  the  common  law 
doctrines  on  the  subject,  with  which,  as  an  accomplished  jurist,  it  is  neces- 
.•;ary  he  should  be  familiar;  and  to  examine  for  himself  the  various  cases 
which  have  been  referred  to,  touching  our  own  .statute,  together  with  Judge 
Tucker's  dissertation,  to  be  found  in  his  appendix  to  2nd  Blackstone,  from 
which  he  cannot  fail  to  derive  much  interesting  information. 


CHAPTER  XIII. 
[0F  TITLE  BY  PURCHASE.    AND  1,  BY  ESCHEAT. 

"  Purchase,  joer^.fmi/io,  taken  in  its  largest  and  most  extensive  sense,  i* 
thus  defined  by  Littleton  ;  the  possession  of  lands  and  tenements,  which  a 
man  hath  by  his  own  act  or  agreement,  and  not  by  descent  from  any  of  his 
ancestors  or  kindred.  In  this  sense  it  is  contradistinguished  from  acquisi- 
tion by  right  of  blood,  and  includes  every  other  method  of  coming  to  an  es- 
tate, but  merely  that  by  inheritance  :  wherein  the  title  is  vested  in  a  person, 
not  by  his  own  act  or  agreement,  but  by  the  single  operation  of  law. 

"  Purchase,  indeed,  in  its  vulgar  and  confined  acceptation,  is  applied  only 
to  such  acquisitions  of  land,  as  are  obtained  by  way  of  bargain  and  sale  for 
money,  or  some  other  valuable  consideration.  But  this  falls  far  short  of  the 
legal  idea  of  purchase :  for,  if  I  give  land  freely  to  another,  he  is  in  the  eye 
of  the  law  a  purchaser,  and  falls  within  Littleton's  definition,  for  he  comes  to 
the  estate  by  his  own  agreement,  that  is,  he  consents  to  the  gift.  A  man 
who  has  his  father's  estate  settled  upon  him  in  tail,  before  he  was  born,  is 
also  a  purchaser;  for  he  takes  quite  another  estate  than  the  law  of  descents 
would  have  given  him.  Nay,  even  if  the  ancestor  devises  his  estate  to  his 
heir  at  law  by  will,  wilh  other  limitations,  or  in  any  other  shape  than  the 
course  of  descents  would  direct,  such  heir  shall  take  by  purchase.  But  if 
a  man,  seised  in  fee,  devises  his  whole  estate  to  his  heir  at  law,  so  that  the 
heir  takes  neither  a  greater  nor  a  less  estate  by  the  devise  than  he  would 
have  done  without  it,  he  shall  be  adjudged  to  take  by  descent,  even  thoug?i 
it  be  charged  with  incumbrances  ;  this  being  for  the  benefit  of  creditors, 
and  others,  who  have  demands  on  the  estate  of  the  ancestor.!     If  a  re- 

*  Tliis  act  wa3  repealed  by  the  act  of  1327,  ch.  34,  §  2,  but  re-enncted  by  the  act  of  1828,  ch.  19. 

t  See  further  on  this  point,  Com.  Ditr.  Descent.  A.  B.  Bac.  Ah.  Descent  E.  With  respect  to  what 
shall  be  assets  by  descent,  it  is  laid  down  as  a  general  rule,  that  though  the  ancestor  devise  the  estate 
to  his  heir,  yet,  if  he  take  the  same  estate  in  quantity  and  qualiiy  that  the  law  would  have  given  hira, 
the  devise  is  a  nullity,  and  the  heir  is  seised  by  descent,  and  the  estate  assets  in  his  hands.  As  when 
a  man  seised  of  land  in  fee  on  the  part  of  his  mother,  devises  it  to  his  heir  on  the  part  of  his  mother 
in  fee,  tiie  heir  is  in  by  descent,  i  Salk.  242,  S.  C.  Free,  in  Chan.  ^2.  2  Ld.  Ravm.  829.  Com. 
Rep.  123,  S.  P.  2  Leon.  11.  Dyer,  124,  a.  Plowd.  545,  and  note  ff)  in  the  English  translation.  So 
where  a  man  seised  in  fee  on  the  part  of  his  mother  devised  to  the  executors  for  sixteen  years  for 
payment  of  his  debts,  remainder  to  his  heir  on  the  part  of  his  mother,  it  was  held  that  the  heir  took 
by  descent.for  it  is  no  more  than  if  (he  devisor  had  made  a  lease  for  sixteen  years,  and  afterwards  de- 
vised his  reversion  to  the  heir.  3  Lev.  127.  So  where  one  devises  to  another  for  life  remainder  to 
hisheif  in  fee,  the  heir  shall  lake  the  reversion  bv  descent,  and  yet  the  law  would  have  thrown  the  es- 
tate immediately  on  the  heir  bv  descent,  if  there  had  been  no  devise.   1  Rol.  Abr.  626.  (1)  pi.  3  Sly. 
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Tnainder  be  limited  to  the  heirs  of  Seinpronius,  here  Semproniua  himsell' 
takes  nothino- ;  but  if  he  dies  durin<^  the  continuance  of  the  particular  es- 
tate, his  heirs  shall  take  as  purchasors.  But  if  an  estate  be  made  to  A  for 
life,  remainder  to  his  right  heirs  in  fee,  his  heirs  shall  take  by  descent :  for 
it  is  an  ancient  rule  of  law,  that  wherever  the  ancestor  takes  an  estate  for 
life,  the  heir  cannot  by  the  same  conveyance  take  an  estate  in  fee  by  pur- 
chase, but  only  by  descent.  And  if  A  dies  before  entry,  still  his  heirs  shall 
take  by  descent,  and  not  by  purchase  :  for  where  the  heir  takes  any  thing 
that  might  have  vested  in  the  ancestor,  he  takes  by  way  of  descent.  The 
ancestor,  during  his  life,  beareth  in  himself,  all  his  heirs;  and,  therefore, 
when  once  he  is  or  might  have  been  seised  of  the  lands,  the  inheritance  so 
limited  to  his  heirs,  vests  in  the  ancestor  himself:  and  the  word  "  heirs  "  in 
this  case,  is  not  esteemed  a  word  of  purchase,  but  a  word  of  Umitalion,  en- 
uring so  as  to  iwcrease  the  estate  of  the  ancestor  from  a  tenancy  for  life  to 
a  fee-simple.*  And,  had  it  been  otherwise,  had  the  heir  (who  is  uncertain 
till  the  death  of  the  ancestor)  been  allowed  to  take  as  a  purchaser  origin- 
ally nominated  in  the  deed,  as  must  have  been  the  case  if  the  remainder 
had  been  expressly  limited  to  Matthew  or  Thomas  by  name;  then,  in  the 
times  of  strict  feodal  tenure,  the  lord  would  have  been  defrauded  by  such  a 
limitation  of  the  fruits  of  his  signiory  arising  from  a  descent  to  the  heir. 

"The  difference,  in  effect,  between  the  acquisition  of  an  estate  by  de- 
scent and  by  purchase,  consists  principally  in  these  two  points'.  1.  That 
by  purchase,  the  estate  acquires  a  new  inheritable  quality,  and  is  descendi- 
ble to  the  owner's  blood  in  general,  and  not  the  blood  only  of  some  par- 
ticular ancestor.  For,  when  a  man  takes  an  estate  by  purchase,  he  takes 
it  not  ut  feudum  palernum  or  malernum,  which  would  descend  only  to  the 
heirs  by  the  father's  or  the  mother's  side  :  but  he  takes  it  ut  feudum  antiquum, 
as  a  feud  of  indefinite  antiquity,  whereby  it  becomes  inheritable  to  his  heirs 
general,  first  of  the  paternal,  and  then  of  the  maternal  line.  2.  An  estate 
taken  by  purchase  will  not  make  the  heir  answerable  for  the  acts  of  the 
ancestor,  as  an  estate  by  descent  will.  For,  if  the  ancestor,  by  any  deed, 
obligation,  covenant,  or  the  like,  bindetli  himself  and  his  heirs,  and  dieth ; 
this  deed,  obligation,  or  covenant,  shall  be  binding  upon  the  heir,  so  far 
forth  only  as  he  (or  any  other  in  trust  for  Jiim)  had  any  estate  of  inheri- 
tance vested  in  him  by  descent  from  (or  any  estate /)wr  auter  vie  coming  to 
him  by  special  occupancy,  as  heir  to)  that  ancestor,  sufficient  to  answer  the 
charge  ;  whether  he  remains  in  possession,  or  hath  alienated  it  before  ac- 
tion brought;  \vhich  sufficient  estate  is  in  the  law  called  assets ;  from  the 
French  word  assez,  enough.  Therefore,  if  a  man  covenants,  for  himself 
and  his  heirs,  to  keep  my  house  in  repair,  I  can  then  (and  then  only)  com- 
pel his  heir  to  perform  this  covenant,  when  he  has  an  estate  sufficient  for 
this  purpose,  or  assets,  by  descent  from  the  covenantor :  for  though  the 
covenant  descends  to  the  heir,  whether  he  inherits  any  estate  or  no,  it  lies 
dormant,  and  is  not  compulsory,  until  he  has  assets  by  descent. 

"  This  is  the  legal  signification  of  the  word  perquisitio,  or  purchase  ;  and 

148,  149.  So  where  o..€  devises  land  to  his  heir,  charged  with  a  rent  issuine  out  of  it,  or  with  tlie  pay- 
ment of  a  sum  of  money,  still  the  heir  takes  by  descent.  Coin.  Rep.  72.  1  tSalk.  '-241.  1  Lut  i .  793, 
797.  1  Ld.  Kayui.  7-28. '  2  Atk.  293.  So  where  on  riens  per  descent  pleaded;  it  appeared  that  tiie  an- 
cestor devised  the  lands  to  the  heir  for  payment  of  debts,  it  was  adjudged  that  the  heir  was  in  by  de- 
scent, for  the  tenure  is  not  altered.  2  Str.  1270.  1  Black.  Rep. 22.  (For  oher  authorities  to  the  same 
point,  see  Co.  Litt- 12,  b.  note  63.) 

But  where  a  different  estate  is  devised  than  would  descend  to  the  heir,  the  disposition  by  the  will 
siiall  prevail:  as  where  the  estate  is  devised  to  the  heir  in  tail.  Plow.  545.  So  where  a  man  iiaving 
is.'sue  two  daiKghteis,  wJio  are  his  lieirs,  devises  lands  to  ihein  and  their  heirs,  they  take  under  the 
will, (or  by  law  iliey  would  take  as  coparceners,  but  by  the  will  they  have  it  as  joiiit-i<  nants.  Cro. 
Eliz.  431.  Bacon's  Maxims  Keg.  n.  21.  1  Salk.  242.  Comyns,  123.  2  Ld.  Raym.  829.  But  since 
the  statute  3  SV.  &  M.  c.  14,  eucli  a  devise  is  fraudulent  against  creditors  by  specialty,  and  therefore 
an  action  may  be  brought  against  the  devisee  as  heir  and  devisee.    2  Saund.  8.  (d.) 

"This  is  the  rule  or  maxim  known  among  lawyers,  as  "the  rule  in  Shelley's  case."  1  Co.  88.  Sea 
Harg.  and  Butl.  Co.  Litt.  376,  b.  n.  I.  Fearne  Cont.  Rem.  28.  Preston  on  Estates,  1  vol.  2t>.j  to  413, 
per  tot. 
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in  this  sense  it  includes  the  five  followin^r  methods  ol'  acquiring  a  title  to 
estates:  1.  Escheat.  2.  Occupancy.  'S.  Prescription.  4.  Forfeiture.  5. 
Alienation.     Of  all  these  in  their  order. 

I.  "  Escheat,  wc  may  remomber,  was  one  of  the  fruits  and  consequences 
of  feodal  tenure.  The  word  itself  is  originally  French  or  Norman,  in 
which  language  it  signifies  chance  or  accident ;  and  with  us  it  denotes  an 
obstruction  of  the  course  of  descent,  and  a  consequent  determination  of 
the  tenure,  by  some  unforeseen  contingency  ;  in  which  case  the  land  natu- 
rally rqsults  back,  by  a  kind  of  reversion,  to  the  original  grantor  or  lord  of 
the  fee. 

"  Escheat,  therefore,  being  a  title  frequently  vested  in  the  lord  by  inheri- 
tance, as  being  the  fruit  of  a  signiory  to  which  he  was  entitled  by  descent, 
(for  which  reason  the  lands  escheated  shall  attend  the  signiory,  and  be  in- 
heritable by  such  only  of  his  heirs  as  are  capable  of  itdieriting  the  other,) 
it  may  seem  in  such  cases  to  fall  more  properly  under  the  former  general 
head  of  acquiring  titles  to  estates,  riz.  by  descent,  (being  vested  in  him  by 
act  of  law,  and  not  by  his  own  act  or  agreement,)  than  under  the  present, 
by  purchase.  But  it  must  be  remembered,  that,  in  order  to  complete  this 
title  by  escheat,  it  is  necessary  that  the  lord  perform  an  act  of  his  own,  by 
entering  on  the  lands  and  tenements  so  escheated,  or  suing  out  a  writ  of  es- 
cheat:  on  failure  of  which,  or  by  doing  any  act  that  amounts  to  an  implied 
waiver  of  his  right,  as  by  accepting  homage  or  rent  of  a  stranger  who  usurps 
the  possession,  his  title  by  escheat  is  barred.  It  is,  therefore,  in  some  re- 
spect, a  title  acquired  by  his  own  act,  as  well  as  by  act  of  law.  Indeed,  this 
may  also  be  said  of  descents  themselves,  in  whicli  an  entry  or  other  seisin 
is  required,  in  order  to  make  a  complete  title  :  and,  therefore,  this  distribu- 
tion of  titles,  by  our  legal  writers,  into  those  by  descent  and  by  purchase, 
seems,  in  this  respect,  rather  inaccurate  and  not  marked  with  sufficient  pre- 
cision :  for,  as  escheats  must  follow  the  nature  of  the  signiory  to  which  they 
belong,  they  may  vest  by  either  purchase  or  descent,  according  as  the  sig- 
niory is  vested.  And,  though  Sir  Edward  Coke  considers  the  lord  by  es- 
cheat as  in  some  respects  the  assignee  of  the  last  tenant,  and  therefore  ta- 
king by  purchase ;  yet,  on  the  other  hand,  the  lord  is  more  frequently  con- 
sidered as  being  ultimus  haercs,  and  therefore  taking  by  descent  in  a  kind 
of  caducary  succession. 

"  The  law  of  escheats  is  founded  upon  this  single  principle,  that  the  blood 
of  the  person  last  seised  in  fee-simple  is,  by  some  means  or  other,  utterly 
extinct  and  gone  ;  and,  since  none  can  inherit  his  estate  but  such  as  are  of 
his  blood  and  consanguinity,  it  follows  as  a  regular  consequence,  that  when 
such  blood  is  extinct,  the  inheritance  itself  must  fail ;  the  land  must  become 
what  the  feodal  writers  denominate  feudum  apertum ;  and  must  result  back 
again  to  the  lord  of  the  fee,  by  whom,  or  by  those  whose  estate  he  hath,  it 
was  given. 

"  Escheats  are  frequently  divided  into  ihose  propter  defectum  sanguinis, 
and  those  proper  delictum  tcnentis  :  the  one  sort,  if  the  tenant  dies  without 
heirs;  the  other,  if  his  blood  be  attainted.*  But  both  these  species  may 
well  be  comprehended  under  the  first  denomination  only ;  for  he  that  is  at- 
tainted suffers  an  extinction  of  his  blood,  as  well  as  he  that  dies  without  re- 
lations. The  inheritable  quality  is  expunged  in  one  instance,  and  expires 
in  the  other;  or,  as  the  doctrine  of  escheats  is  very  fully  expressed  in  Fleta, 
"  dominus  capitalis  feodl  loco  haredis  habetur,  quoties  per  defectum  vet  delic- 
tum &xlingidtur  sanguis  tenentis." 

"Escheats,  therefore,  arising  merely  upon  the  deficiency  of  the  blood, 
whereby  the  descent  is  impeded,  their  doctrine  will  be  better  illustrated  by 

*No  corruption  of  blood  sliall  ensue  from,  any  attainder  of  treaeon  or  felony.  C.  U.  S.  art  3.  1  R. 
C.  ch.  169,  §  56. 
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considering  tlie  several  cases  wlierein  liercditary  blood  may  be  deficient, 
than  by  any  other  method  whatsoever. 

],  2,  3.  "  The  first  three  cases  wherein  inheritable  blood  is  wanting,  may 
(in  England)  be  collected  from  the  rules  of  descent  laid  down  and  explain- 
ed in  the  preceding  chapter,"  but  the  doctrine  as  to  them  may  be  stated 
succinctly,  though  broadly,  thus,  under  the  law  of  Virginia  :  "  When  a  per- 
son dies  leaving  no  one  capable  of  inheriting  his  estate,  according  to  the 
course  of  descents  prescribed  by  law,  his  land  shall  escheat  to  the  Common- 
wealth ":  for  by  the  constitution  of  Virginia,  art.  20,  all  escheats,  penalties, 
and  forfeitures  theretofore  going  to  the  king,  shall  go  to  the  C.  W.,  save  on- 
ly such  as  the  legislature  may  abolish  or  otherwise  provide  for ;  and  escheats 
have  not  been  abolished. 

4.  "  A  monster,  which  hath  not  the  shape  of  mankind,  but  in  any  part 
evidently  bears  the  resemblance  of  the  brute  creation,  hath  no  inheritable 
blood,  and  cannot  be  heir  to  any  land,  albeit  it  be  brought  forth  in  marriage  : 
but,  although  it  hath  deformity  in  any  j)art  of  its  body,  yet  if  it  hath  human 
shape  it  may  be  heir.  This  is  a  very  ancient  rule  in  the  law  of  England  ; 
and  its  reason  is  too  obvious,  and  too  shocking  to  bear  a  minute  discussion. 
The  Roman  law  agrees  with  our  own  in  excluding  such  births  from  succes- 
sions: yet  accounts  them,  however,  children  in  some  respects,  where  the 
parents,  or  at  least  the  father,  could  reap  any  advantage  thereby  :   (as  the 

jus  trium  liberorum,  and  the  like,)  esteeming  them  the  misfortune,  rather 
than  the  fault,  of  that  parent.  But  our  law  will  not  admit  a  birth  of  this 
kind  to  be  such  an  issue,  as  shall  entitle  the  husband  to  be  tenant  by  the 
curtesy  ;  because  it  is  not  capable  of  inheriting.  And,  therefore,  if  there 
appears  no  other  heir  than  such  a  prodigious  birth,  the  land  shall  escheat 
to  the  lord." 

5.  Bastards,  by  the  English  law,  are  incapable  of  transmitting  an  inherr-. 
lance  except  to  their  issue,  and  are  also  incapable  of  being  heirs;  but  by 
pur  law,  as  we  have  seen,  bastards  may  inherit  or  transmit  an  inheritance 
on  the  part  of  the  mother,  in  the  same  manner  as  if  they  had  been  lawfully 
begotten  :  and,  moreover,  if  the  father  of  a  bastard  marries  the  mother,  and 
afterwards  recognises  the  child  as  his  own,  the  bastard  is  thereby  legitima- 
ted. Although,  therefore,  in  England,  upon  the  death  of  a  bastard  without 
issue,  the  estate  will  escheat  for  want  of  heirs,  it  will  not  escheat  with  us, 
so  long  as  the  bastard  has  any  relation  on  the  part  of  the  mother ;  nor  in- 
deed, even  if  they  are  all  extinct,  will  his  estate  escheat,  if  there  be  any  hus- 
band or  wife  of  the  bastard,  or  any  relation,  however  remote  of  such  hus- 
band or  wife ;  all  of  whom  shall  inherit  rather  than  the  estate  shall  pass  to 
the  Commonwealth. 

"There  is,  indeed,  one  instance,  in  which  the  law  [of  England]  has 
shewn  them  some  little  regard  :  and  that  is  usually  termed  the  case  of  bas- 
tard eigne  and  mulier  puisne.  This  happens  when  a  man  has  a  bastard  son, 
and  afterwards  marries  the  mother,  and  by  her  has  a  legitimate  son,  who, 
in  the  language  of  the  law,  is  called  a  mulier,  or,  as  Glanvil  expresses  it  in 
his  Latin,  ^/ius  mulieratus ;  the  woman  before  marriage  being  concubina, 
and  afterwards  mulier.  Now  here  the  eldest  son  is  bastard,  or  bastard 
eigne ;  and  the  younger  son  is  legitimate,  or  mulier  puisne.  If  then  the 
father  dies,  and  the  bastard  eigne  enters  upon  his  land,  and  enjoys  it  to  his 
death,  and  dies  seised  thereof,  whereby  the  inheritance  descends  to  his  is- 
sue :  in  this  case  the  mulier  puisne,  and  all  other  heirs,  (though  minors, 
feme-coverts,  or  under  any  incapacity  whatsoever,)  are  totally  barred  of 
their  right.  And  this,  1.  As  a  punishment  on  the  wiw/ier  for  his  negligence, 
in  not  entering  during  the  bastard's  life,  and  evicting  him.  2.  Because 
the  law  will  not  suffer  a  man  to  be  bastardised  after  his  death  who  entered 
as  heir  and  died  seised,  and  so  passed  for  legitimate  in  his  lifetime.     3. 
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Because  the  canon  law  (following  the  civil)  did  allow  such  bustard  eigne 
to  be  legitimate  on  the  siibscciucnt  marriage  ofhi.-s  mother;  and,  therefore, 
the  laws  of  England  (though  they  would  not  admit  either  the  civil  or  canon 
law  to  rule  the  inheritance.s  of  this  kingdom,  yet)  paid  such  a  regard  to  a 
person  thus  peculiarly  circumstancfd,  tliat,  after  the  land  had  descended  to 
his  issue,  they  would  not  unravel  the  matter  again,  and  suffer  his  estate  to 
be  shaken.  But  this  indulgence  was  shewn  to  no  other  kind  of  bastard; 
for  if  the  mother  was  never  married  to  the  father,  such  bastard  could  have 
no  colourable  title  at  all. 

6.  "  Aliens  also,  [says  Mr.  Blackstone,]  are  incapable  of  taking  by  de- 
scent, or  inheriting:  for  they  are  not  allowed  to  have  any  inheritable  blood 
in  them;  rather.,  indeed,  upon  a  principle  of  national  or  civil  j)olicy,  than 
>upon  reasons  strictly  feodal.  Though,  if  lands  had  been  suffered  to  fall  in- 
to their  hands  who  owe  no  allegiance  to  the  crown  of  England,  the  design 
of  introducing  our  feuds,  the  defence  of  the  kingdom,  would  have  been  de- 
feated. Wherefore,  if  a  man  leaves  no  other  relations  but  aliens,  his  land 
shall  escheat  to  the  lord. 

"As  aliens  cannot  inherit,  so  far  they  are  on  a  level  with  bastards;  but 
as  they  are  also  disabled  to  hold  by  purchase,  they  are  under  still  greater 
disabilities.  And,  as  they  can  neither  hold  by  purchase,  nor  by  inheritance, 
it  is  almost  superfluous  to  say  that  they  can  have  no  heirs,  since  they  can 
have  nothing  for  an  heir  to  inherit ;  but  so  it  is  expressly  holden,  because 
they  have  not  in  them  any  inheritable  blood. 

"  And  farther,  if  an  alien  be  made  a  denizen  by  the  king's  letters  patent, 
and  then  purchases  lands  (which  the  law  allows  such  a  one  to  do,)  his  son, 
born  before  his  denization,  shall  not  (by  the  common  law)  inherit  those 
lands;  but  a  son  born  afterwards  may,  even  though  his  elder  brother  be  liv- 
ing ;  for  the  father,  before  denization,  had  no  inheritable  blood  to  commu- 
nicate to  his  eldest  son;  but  by  denization  it  acquires  an  hereditary  quality, 
which  will  be  transmitted  to  his  subsequent  posterity.  Yet  if  he  had  been 
naturalised  by  act  of  parliament,  such  eldest  son  might  then  have  inherited  : 
for  that  cancels  all  defects,  and  is  allowed  to  have  a  retrospective  energy, 
which  simple  denization  has  not. 

"  Sir  Edward  Coke  also  holds,  that  if  an  alien  conieth  into  England,  and 
there  hath  issue  two  sons,  who  are  thereby  natural-born  subjects;  and  one 
of  them  purchases  land,  and  dies  ;  yet  neither  of  these  brethren  can  be 
heir  to  the  other.  For  the  commune  vinculum,  or  commoji  stock  of  th  eir 
consanguinity,  is  the  father;  and  as  he  had  no  inheritable  blood  in  him,  he 
could  communicate  none  to  his  sons;  and,  when  the  sons  can  by  no  pos- 
sibility be  heirs  to  the  father,  the  one  of  them  shall  not  be  heir  to  the  other 
And  this  opinion  of  his  seems  founded  upon  solid  principles  of  the  ancient 
law :  not  only  from  the  rule  before  cited,  that  cestuy,  que  doit  inheriter  al 
pere,  doit  inheriter  al  fils :  but  also  because  we  have  seen  that  the  only  feo- 
dal foundation  upon  which  newly  purchased  land  can  possibly  descend  to 
a  brother,  is  the  supposition  and  fiction  of  law,  that  it  descended  from  some 
one  of  his  ancestors;  but  in  this  case,  as  the  intermediate  ancestor  was  an 
alien,  from  whom  it  could  by  no  possibilily  descend,  this  should  destroy  the 
supposition,  and  impede  the  descent,  and  the  land  should  be  inherited  ut 
feudum  stride  novum;  that  is,  by  none  but  the  lineal  descendants  of  the 
purchasing  brother;  and  on  failure  of  them,  should  escheat  to  the  lord  of 
the  fee.  But  this  opinion  hath  been  since  over-ruled  ;  and  it  is  now  held 
for  law,  that  the  sons  of  an  alien  born  here,  may  inherit  to  each  other  ;  the 
descent  from  one  brother  to  another  being  an  immediate  descent. 

7.  "  By  attainder  also,  [according  to  the  English  law,]  for  treason  or  oth- 
er felocy,  the  blood  of  the  person  attainted  is  so  corrupted,  as  to  be  ren- 
dered no  longer  inheritable. 
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"  Great  care  must  be  taken  to  distinguish  between  forfeituid  of  lands  to 
the  king,  and  this  species  of  escheat  to  the  lord  ;  which,  by  reason  of  their 
similitude  in  some  circumstances,  and  because  the  crown  is  very  frequently 
the  immediate  lord  of  the  fee,  and  therefore  entitled  to  both,  have  been  of- 
ten confounded  together.  Forfeiture  of  lands,  and  of  whatever  else  the  of- 
fender possessed,  was  the  doctrine  of  the  old  Saxon  law,  as  a  part  of  pun- 
ishment for  the  offence;  and  does  not  at  all  relate  to  the  feodal  system,  nor 
is  the  consequence  of  any  signiory  or  lordship  paramount;  but,  being  a 
prerogative  vested  in  the  crown,  was  neither  superseded  nor  diminished  by 
the  introduction  of  the  Norman  tenures  :  a  fruit  and  consequence  of  which, 
escheat  must  undoubtedly  be  reckoned.  Escheat,  therefore,  operates  in 
subordination  to  this  more  ancient  and  superior  law  of  forfeiture." 

In  Virginia,  this  distinction  between  escheats  and  forfeitures  is  particu- 
Tarly  important;  since  escheats  have  never  been  abolished;  whereas  all  for- 
feitures  for  corruption  of  blood  are  expressly  abolished  by  our  laws.  C.  U. 
S.  Art.  3.  1  R.  C.  ch.  169,  §  56.  The  student  will,  however,  find  much^ 
in  Mr.  Blackstone's  observations  on  this  subject,  highly  instructive,  and 
conducive  to  his  more  ready  comprehension  of  other  portions  of  the  com- 
mon law  which  are  yet  in  force  with  us. 

Before  I  conclude  this  head  of  escheat,  I  must  mention  one  singular 
instance  in  which  lands  held  in  fee-simple  are  not  liable  to  escheat  to  the 
lord,  even  when  their  owner  is  no  more,  and  hath  left  no  heirs  to  inherit 
them.  And  this  is  the  case  of  a  corporation  ;  for  if  that  comes  by  any  ac- 
cident to-  be  dissolved,  the  donor  or  his  heirs  shall  have  the  land  again  in 
reversion,  and  not  the  lord  by  escheat ;  which  is,  perhaps,  the  only  instance 
where  a  reversion  can  be  expectant  on  a  grant  in  fee-simple  absolute.  But 
the  law,  we  are  told,  doth  tacitly  annex  a  condition  to  every  such  gift  or 
grant,  that  if  the  corporation  be  dissolved,  the  donor  or  grantor  shall  re-en- 
ter ;  for  the  cause  of  the  gift  or  grant  faileth.  This  is  indeed  founded  upon 
the  self-same  principle  as  the  law  of  escheat;  the  heirs  of  the  donor  being 
only  substituted  instead  of  the  chief  lord  of  the  fee :  which  was  formerly 
very  frequently  the  case  in  subinfeudations,  or  alienations  of  lands  by  a  vas- 
sal to  be  holden  as  of  himself,  till  that  practice  was  restrained  by  the  statute 
of  quia  emptores,  18  Edw.  I.  st.  1,  to  which  this  very  singular  instance  still 
m  some  degree  remains  an  exception. 


CHAPTER  XIV. 
OF  TITLE  BY  OCCUPANCY. 

"Occupancy  is  the  taking  possession  of  those  things,  which  before  be- 
longed to  nobody.  This,  as  we  have  seen,  is  the  true  ground  and  founda- 
tion of  all  property,  or  of  holding  those  things  in  severalty,  which,  by  the 
law  of  nature,  unqualified  by  that  of  society,  were  common  to  all  mankind. 
But  when  once  it  was  agreed  that  every  thing  capable  of  ownership  should 
have  an  owner,  natural  reason  suggested,  that  he  who  could  first  declare 
his  intenl  ion  of  appropriating  any  thing  to  his  own  use,  and,  in  consequence 
of  such  intention,  actually  took  it  into  possession,  should  thereby  gain  the 
absolute  property  of  it ;  according  to  that  rule  of  the  law  of  nations,  recog- 
nised by  the  laws  of  Rome,  quod  nullitis  est,  id  ratione  naturali  occupanti 
conccdituT. 

"  This  right  of  occupancy,  so  far  as  it  concerns  real  property,  (for  of  per- 
sonal chattels  I  am  not  in  this  place  to  speak,)  hath  been  confined  by  the 
laws  of  England  within  a  very  narrow  compass;  and  was  extended  only  to 
a  single  instance:  namely,  where  a  man  was  tenant  pur  auter  vie,  or  had 


^08  OCCUPANCY.  [iiooK  'i. 

an  estate  ijraiitcil  to  lumsclfouly  (witlioiit  mentioning  his  heirs)  for  the  life 
of  anolher  man,  and  died  diirinir  the  life  of  cestiiy  que  vie,  or  him  for  whose 
life  it  was  holden  :  in  this  case,  he  that  could  first  enter  on  the  land,  might 
lawiully  retain  the  possession  so  long  nscestuy  que  vie  lived,  by  right  of  oc- 
cii|>aiicy. 

"  This  seems  to  have  been  recurring  to  first  principles,  and  calling  in 
the  law  of  nature  to  ascertain  the  property  of  the  land,  when  left  without  a 
legal  owner.  For  it  did  not  revert  lo  the  grantor,  though  it  formerly  was 
supposed  so  to  do;  lor  he  had  jjarted  with  all  his  interest,  so  long  as  ces- 
tui/ que  vie  lived:  it  did  not  escheat  to  the  lord  of  the  fee,  ior  all  escheats 
must  be  of  the  absolute  entire  fee,  and  not  of  any  particular  estate  carved 
out  of  it;  much  less  of  so  minute  a  remnant  as  this  :  it  did  not  belong  to 
the  grantee ;  for  he  was  dead:  it  did  not  descend  to  his  heirs;  for  there 
were  no  words  of  inheritance  in  the  grant:  nor  could  it  vest  in  his  execu- 
tors ;  for  no  executors  could  succeed  to  a  freehold.  Belonging,  therefore, 
to  nobody,  like  the  hcircdilas  jacens  of  the  Romans,  the  law  left  it  open  to 
be  seised  and  appropriated  by  the  first  person  that  could  enter  upon  it,  du- 
ring the  life  of  cesluy  que  vie,  under  the  name  of  an  occupant.  But  there 
was  no  right  of  occupancy  allowed,  where  the  king  had  the  reversion  of 
the  lands  :  for  the  reversioner  hath  an  equal  right  with  any  other  man  to 
enter  upon  the  vacant  possession,  and  where  the  king's  title  and  a  subject's 
concur,  the  king's  shall  be  always  preferred:  against  the  king,  therefore, 
there  could  be  no  prior  occupant,  because  nullum  tempus  occurrit  regi. 
And,  even  in  the  case  of  a  subject,  had  the  estate  pur  auter  vie  been  grant- 
ed to  a  mail  and  his  heirs  during  the  life  of  cestuy  que  vie,  there  the  heir 
might,  and  still  may,  enter  and  hold  possession,  and  is  called  in  law  a  spe- 
cial occupant :  as  having  a  special  exclusive  right,  by  the  terms  of  the  ori- 
ginal grant,  to  enter  upon  and  occupy  this  htEreditas  jacens,  during  the  re- 
sidue of  the  estate  granted  ;  though  some  have  thought  him  so  called  with 
no  very  great  propriety;  and  that  such  estate  is  rather  a  descendible  free- 
hold. But  the  title  of  common  occupancy  is  now  reduced  almost  to  no- 
thing by  two  statutes  :  the  one  29  Car.  II.  c.  3,  which  enacts  (according  to 
the  ancient  rule  of  law)  that  where  there  is  no  special  occupant,  in  whom 
the  estate  may  vest,  the  tenani  pur  auter  vie  may  devise  it  by  will,  or  it  shall 
go  to  the  executors  or  administrators,  and  be  assets  in  their  hand  for  the 
payment  ©f  debts:*  the  other  that  of  Geo.  II.  c.  20,  which  enacts,  that  the 
surplus  of  such  estate  pnr  auter  vie,  after  payment  of  debts,  shall  go  in  a 
course  of  distribution  like  a  chattel  interest. 

"  By  these  two  statutes  the  title  of  common  occupancy  is  utterly  extinct 
and  abolished :  though  that  of  special  occupancy,  by  the  heir  at  law,  con- 
tinues to  this  day ;  such  heir  being  held  to  succeed  to  the  ancestor's  estate, 

*Tlie' statute  seems  inaccuraiely  stated  in  this  sentence.  Tiie  12ih  section  enacts,  "That  estates 
pur  auter  vie  shall  be  devisable  by  will  in  writing,  signed  by  ilie  devisor,  or  by  his  agent,  in  presence 
of  three  witnesses ;  and  il  no  such  devise  be  made,  the  same  shall  be  chargeable  in  hands  of  the  heir, 
it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets  by  descent;  and  in  case  there  be  no 
special  occupant,  ii  shall  go  lo  the  executor  or  administrator  of  the  party  who  had  the  estate  thereof 
by  virtue  of  the  grant,  and  sliall  be  assets  in  his  hands."  Mr.  Christian  observes,  "The  meaning  of 
the  statute  seems  to  be  this,  that  every  estate  par  auler  vie,  whether  there  is  a  special  occupant  or  not, 
may  be  devised  like  other  estates  in  land,  by  a  will  attested  by  three  witnesses.  If  not  devised,  and 
there  is  a  special  occupant,  then  it  is  assets  by  descent  in  the  hands  of  the  heir;  if  there  is  no  opecial 
occupant,  then  it  passes  like  personal  property  to  executors  and  administrators,  and  shall  be  assets  iu 
their  hands."  Lord  Keuyon  in  6  Term.  Rep.  291,  observed,  "These  questions  on  estates  pur  auter 
vie  do  not  frequently  arise.  Such  estates  certainly  are  not  estates  of  inheritance;  they  have  been 
sometimes  called,  tliough  improperly,  descendible  freeholds;  strictly  speaking,  they  are  notdescend- 
ible  freeholds,  because  the  heir  at  law  does  not  take  by  descent.  If  an  action  at  common  law  had 
been  brought  against  the  heir  on  the  bond  of  his  ancestor,  he  might  have  pleaded  riens  per  descent, 
(or  these  estates  were  not  liable  to  the  debts  of  the  ancestor  before  iTie  statute  of  frauds.  That  act  made 
them  chargeable  in  the  hands  of  the  heir,  as  assets  by  descent,  if  lie  took  by  reason  of  a  special  occu- 
pancy; and  if  there  be  no  special  occupant,  it  directs  that  they  shall  go  to  the  executors,  subject  to 
the  debts  of  the  testator;  and  the  statute  14  Geo.  II,  c.  20,  renders  them  distributable  as  personalty. 
An  estate  pur  auter  vie,  therefore,  partakes  somewhat  of  the  nature  of  a  personal  estate,  though  it  is 
not  a  chattel  interest,  it  still  rcmaius  a  freehold  interest  for  many  purposes.  Chilty* 
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wot  by  descent,  for  then  he  must  take  an  estate  of  inheritance,  but  as  an  oc- 
cupant specially  marked  out  and  appointed  by  the  original  grant.  But,  as 
before  the  statutes  there  could  no  common  occupancy  be  had  of  incorpo- 
real hereditaments,  as  of  rents,  tithes,  advowsons,  commons,  or  the  like, 
(because,  with  respect  to  them,  there  could  be  no  actual  entry  made,  or  cor- 
poral seisin  had  ;  and  therefore  by  the  death  of  the  grantee  pur  auter  vie  a 
grant  of  such  hereditaments  was  entirely  determined,)  so  now,  I  apprehend, 
notwithstanding  these  statutes,  such  grant  would  be  determined  likewise  ; 
and  the  hereditaments  would  not  be  devisable,  nor  vest  in  the  executors, 
nor  go  in  a  course  of  distribution.  For  these  statutes  must  not  be  constru- 
ed so  as  to  create  any  new  estate,  or  keep  that  alive  which  by  the  common 
law  was  determined,  and  thereby  to  defer  the  grantor's  reversion  ;  but  mere- 
ly to  dispose  of  an  interest  in  being,  to  which  by  law  there  was  no  owner, 
and  which  therefore  was  left  open  to  the  first  occupant.  When  there  is  a 
residue  left,  the  statutes  give  it  to  the  executors  and  administrators,  instead 
of  the  first  occupant ;  but  they  will  not  create  a  residue  on  purpose  to  give  it 
to  either.  They  only  meant  to  provide  an  appointed  instead  of  a  casual,  a 
a  certain  instead  of  an  uncertain,  owner  of  lands  which  before  were  nobody's, 
and  thereby  to  supply  this  casus  omissus,  and  render  the  disposition  of  law 
in  all  respects  entirely  uniform  ;  this  being  the  only  instance  of  title  by  oc- 
cupancy to  real  estate  known  to  the  law  of  England." 

So  much  for  the  common  law  of  occupancy,  in  relation  to  estates  pur 
auter  vie,  and  the  British  statutes  made  in  aid  of  it.  In  Virginia  provisions 
have  been  adopted  somewhat  analogous  to  those  here  mentioned  by  Mr, 
Blackstone  and  his  annotator.  But  our  act  of  assembly  is  more  compre- 
hensive than  these  statutes,  for  it  not  only  enables  the  tenant  for  life  to  de- 
vise, where  there  is  no  special  occupant,  but  it  provides  that  the  estate  shall, 
if  necessary,  be  assets  in  the  hands  of  the  devisee,  which  does  not  appear 
to  have  been  done  by  the  English  statutes.  I  would  beg  leave  to  suggest 
the  following  remarks  as  an  exposition  of  the  Virginia  statute.* 

1.  Before  the  statute,  although  I  presume  an  estate  pur  auter  vie  was  de- 
viseable,  where  there  was  a  special  occupant,  yet  where  there  was  none,  it 
could  not  be  devised,  and  the  statute  was  made  to  remedy  the  defect. 

2.  The  English  statute,  as  here  stated  by  Mr.  Blackstone,  and  as  quoted 
in  Bacon,  (estates  for  life  and  occupancy,  B.)  does  not  provide  that  the 
lands  so  devised  shall  be  assets  in  the  hands  of  the  devisee.     Our  act  does. 

3.  If  there  be  no  devise,  the  land  shall  go  to  the  executors  or  administra- 
tors, if  there  be  no  special  occupant,  and  in  their  hands  be  liable  to  debts, 
legacies,  and  distribution,  as  other  assets  are,  so  that  open  accounts,  as  well 
as  specialties,  may  be  paid  thereout ;  but, 

4.  If  there  be  a  special  occupant,  the  lands  shall  go  to  the  heir,  if  named 
as  occupant,  and  in  his  hands  shall  be  liable  only  as  lands  descended  in  fee- 
simple  ;  that  is,  they  shall  not  be  liable  to  any  other  debts  than  specialties 
which  bind  the  heir.     See  4  T.  R.  230. 

5.  If  an  estate  be  given  to  a  man  and  his  executors  for  the  life  of  another, 
the  executors  are  special  occupants.  Bac.  Estates  for  life  and  occupancy, 
B.  The  statute  makes  no  provision  for  this  case  ;  and  it  would  seem  that 
none  was  necessary,  according  to  the  opinion  of  the  Chancellor;  2  Vern. 
720  ;  for  the  executor  in  such  case  takes  the  estate  as  assets. 

•  R.  C.  ch.  104,  §  61.  "  Where  any  person  shall  die  seised  of  lands  held  for  life  of  another,  such 
person  may,  by  his  or  her  last  will  and  testament  in  writintr,  made  and  proved,  as  is  herein  before  di- 
rected for  the  devise  of  lands,  devise  all  his  interest  in  such  lands,  which  shall,  if  necessary,  be  assets 
in  the  hands  of  such  devisee.  And  if  no  such  devise  be  made,  such  lands  for  the  residue  of  the  term 
shall  be  assets  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  a  special  occupancy,  in 
the  same  manner  as  lands  descending  in  iise-simple  ;  and  if  there  be  no  special  occupant,  it  shall  goto 
the  executors  or  administrators  of  the  person  so  dying  seised,  and  be  assets  in  their  hands,  subject  to 
debts,  legacies,  and  distribution." 

27* 
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"  In  some  cases,  wlieic  tlio  law.s  of  otiier  nations  give  a  riglit  by  occupan- 
cy, as  in  lands  newly  cioatod,  by  tlin  rising  of  an  island  in  the  sea  or  in  a 
river,  or  by  the  alluvion  or  dereliction  of  the  waters  ;  in  these  instances  the 
law  of  England  assigns  them  an  immediate  owner.  For  15racton  tolls  us, 
that  if  an  island  arises  in  the  middle  of  a  river,  it  belongs  in  common  to 
those  \Vho  have  lands  on  each  side  tliereof;  but  if  it  be  nearer  to  one  bank 
than  the  other,  it  belongs  oidy  to  him  who  is  proprietor  of  the  nearest  shore  : 
which  is  agreeable  to,  and  probably  copied  from,  the  civil  law.  Yet  this 
seems  only  to  be  reasonable,  where  the  soil  of  the  river  is  equally  divided 
between  the  owners  of  the  opposite  shores  ;  for  if  the  whole  soil  is  the  free- 
hold of  any  one  man,  as  it  usually  is  whenever  a  several  fishery  is  claimed, 
there  it  seems  just  (and  so  is  the  constant  practice)  that  the  eyotts  or  little 
islands,  arising  in  any  part  of  the  river,  shall  be  the  property  of  him  who 
owneth  the  piscary  and  the  soil.  However,  in  case  a  new  island  rise  in  the 
sea,  though  the  civil  law  gives  it  to  the  first  occupant,  yet  ours  gives  it  to  the 
king.  And  as  to  lands  gained  from  the  sea,  either  by  alluvion,  by  the  wash- 
ing up  of  sand  and  earth,  so  as  in  time  to  make  terra  firm  a ;  or  by  derelic- 
tion, as  when  the  sea  shrinks  back  below  the  nsual  watermark;  in  these 
cases  the  law  is  held  to  be,  that  if  this  gain  be  by  little  and  little,  by  small 
and  imperceptible  degrees,*  it  shall  go  to  the  owner  of  the  land  adjoining. 
For  de  minimis  non  carat  lex  :  and,  besides,  these  owners,  being  often  losers 
by  the  breaking  in  of  the  sea,  or  at  charges  to  keep  it  out,  this  possible  gain 
is  therefore  a  reciprocal  consideration  for  such  possible  charge  or  loss.  But 
if  the  alluvion  or  dereliction  be  sudden  and  considerable,  in  this  case  it  be- 
longs to  the  king  ;  for  as  the  king  is  lord  of  the  sea,  and  so  owner  of  the  soil 
while  it  is  covered  with  water,  it  is  but  reasonable  he  should  have  the  soil, 
when  the  water  has  left  it  dry.  So  that  the  quantity  of  ground  gained,  and 
the  time  during  which  it  is  gaining,  are  what  make  it  either  the  king's  or 
the  subject's  property.  In  the  same  manner  if  a  river,  running  between  two 
lordships,  by  degrees  gains  upon  the  one,  and  thereby  leaves  the  other  dry ; 
the  owner  who  loses  his  ground  thus  imperceptibly  has  no  remedy  :  but  if 
the  course  of  the  river  be  changed  by  a  sudden  and  violent  flood,  or  other 
hasty  means,  and  thereby  a  man  loses  his  ground,  it  is  said  that  he  shall 
have  what  the  river  has  left  in  any  other  place,  as  a  recompense  for  this  sud- 
den loss.  And  this  law  of  alluvions  and  derelictions,  with  regard  to  rivers, 
is  nearly  the  same  in  the  imperial  law  ;  from  whence  indeed  those  our  de- 
terminations seem  to  have  been  drawn  and  adopted  :  but  we  ourselves,  as 
islanders,  have  applied  them  to  marine  increases." 

It  may  not  be  amiss  to  conclude  this  head  with  a  reference  to  the  case  of 
Crepshaw  vs.  the  Slate  River  Company,  for  the  doctrines  of  the  common 
law  as  to  streams  or  rivers  themselves.  6  Ran.  245.  Small  streams  not 
navigable,  are  subjects  of  private  property  and  exclusive  use  to  the  proprie- 
tor of  the  land  within  which  they  are.  Other  streams,  whether  fresh  or  salt, 
are,  if  navigable,  of  common  or  public  use,  for  carriage  of  boats.  See.  and 
even  for  fishing.  4  Bur.  2162.t  They  are  prima  facie,  publici  juris,  and 
this  although  grants  to  individuals  may  include  their  beds  and  banks.  Yet  this 
public  right  may  be  conferred  or  annihilated  by  general  law,  or  particular 
grant  of  the  sovereign  power :  as  in  the  case  of  navigation  companies,  or 
mills  erected  according  to  law. 

If  a  man  owns  both  sides  of  a  stream,  or  if  his  grant  includes  the  bed  of 

itj  he  hath  the  exclusive  right  (if  it  be  not  a  navigable  stream)  of  using  it 

~  according  to  the  extent  of  his  land  in  length.     If  the  stream  is  his  boundary, 

*  As  to  this  see  10  C.  L.  R.  19.    3  Barn.  &  Cres. 

t  See  on  this  subiect  3  Ran.  35.  4  Barn.  &  Cres.  598.  2  Barn.  &  Aid.  662.  1  Marsh.  503. 
5  Taun.  705.  Starkie's  Ev.  part  4, 1673.  5  Bac.  Abr.  319.  2  Binney,  475.  3  Camp.  312,  315,  318. 
3  Leigh.    2  Leigh. 
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his  right  extends  to  low  water  mark  if  the  bed  is  owned  by  the  opposite  pro- 
prietor. Otherwise,  it  extends  to  the  middle.  See,  on  this  subject,  1  R.  C. 
ch.  87.  2  R.  C.  ch.  251.  1  Bur.  21G2.  17  John.  195.  7  Mass.  Rep.  496. 
5  Wheat.  374. 


CHAPTER  XV. 

OF  TITLE  BY  FORFEITURE. 

The  I7tli  chapter  of  Mr.  Blackstonc's  2d  book  being  devoted  to  the  sub- 
ject of  title  by  prescription,  I  shall  content  myself  with  merely  referring  the 
student  to  it  for  his  perusal.  For  we  must  remember  that  as  every  prescrip- 
tion is  founded  solely  on  immemorial  enjoyment,  and  as  the  comparatively 
recent  settlement  of  the  American  colonies  excludes  the  idea  of  such  im- 
memorial use,  we  can  have  no  right  by  prescription  in  Virginia  ; — a  position 
in  which  there  seems  to  be  an  universal  acquiescence  among  the  profession 
with  us. 

Passing  then  to  title  by  forfeiture,  we  find  it  said  by  Mr.  Blackstone  to  be 
"  a  punishment  annexed  by  law  to  some  illegal  act,  or  negligence,  in  the 
owner  of  lands,  tenements,  or  hereditaments  :  whereby  he  loses  all  his  in- 
terest therein,  and  they  go  to  the  party  injured,  as  a  recompense  for  the 
wrong  which  either  he  alone,  or  the  public  together  with  himself,  hath  sus- 
tained. 

"Lands,  tenements,  and  hereditaments,  may  be  forfeited  in  various  de- 
grees and  by  various  means  :  1.  By  crimes  and  misdemenors.  2.  By 
alienation  contrary  to  lavv>  3.  By  non-representation  to  a  benefice,  when 
the  forfeiture,  is  denominated  a /a/)se.  4.  By  simony.  5.  By  non-perform- 
ance of  conditions.  6.  By  waste.  7.  By  breach  of  copyhold  customs.  8. 
By  bankruptcy." 

1.  The  first  species  of  forfeiture,  here  enumerated,  is  modified  and  in  part 
abolished  by  the  following  provision  of  our  law.  1  R.  C.  ch.  169,  §  56. 
"  Whensoever  any  person  shall  happen  to  be  attainted,  convicted,  or  out- 
lawed, of  any  treason,  misprision  of  treason,  murder,  or  felony  whatsoever, 
there  shall,  in  no  case,  be  a  forfeiture  to  the  commonwealth  of  dower,  or  of 
lands,  slaves,  or  personal  estate  ;  but,  if  such  person  be  sentenced  to  death, 
the  same  shall  descend  and  pass  in  like  manner  as  is  by  law  directed  in  case 
of  persons  dying  intestate  ;  '  and  if  such  person  be  sentenced  to  confine- 
ment in  the  public  jail  and  penitentiary-house,  his  or  her  estate  shall  be  dis- 
posed of  in  the  manner  prescribed  by  the  "  act  to  reduce  into  one  the  se- 
veral acts  and  parts  of  acts  for  establishing  a  penitentiary-house  and  for  the 
punishment  of  crimes  ;"  nor  shall  any  attainder  work  a  corruption  of  blood  ; 
any  law  or  usage  to  the  contrary,  in  any  wise,  notwithstanding." 

2.  The  second  species  of  forfeiture  spoken  of  by  Mr.  Blackstone,  arises 
from  the  illegal  alienation  of  lands  and  tenements.  This  occurs  in  cases  of 
alienation  in  mortmain,  alienation  to  an  alien,  and  alienation  by  particular 
tenants. 

1.  Alienation  in  mortmain  is,  in  England,  the  conveyance  of  real  estate 
to  corporations,  contrary  to  the  provisions  of  the  statutes  of  mortmain,  of 
which  Mr.  Blackstone  gives  an  account  in  some  detail.  But  as  these  sta- 
tutes are  not  in  force  here,  I  shall  content  myself  with  referring  the  student 
to  the  commentator,  for  information  respecting  them. 

2.  "  Secondly,  alienation  to  an  alien  is  also  a  cause  of  forfeiture  to  the 
Commonwealth  of  land  so  alienated  ;  not  only  on  account  of  his  incapacity 
to  hold  them,  which  occasions  him  to  be  passed  by  in  descents  of  land,  but 
likewise  on  account  of  his  presumption  in  attempting,  by  an  act  of  his  own, 
to  acquire  any  real  property  ;  as  was  observed  in  the  preceding  book. 
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3.  "  Lastly,  alienations  by  particular  tenants,  when  they  are  greater  than 
the  law  entitles  them  to  make,  and  devest  the  remainder  or  reversion,  are 
also  forfeitures  at  common  law  to  him  whose  right  is  attacked  thereby.  As, 
if  tenant  for  his  own  life  alienes  by  feollment  or  fine  for  the  life  of  another, 
or  in  tail,  or  in  fee,*  these  being  estates,  which  either  must  or  may  last  lon- 
ger than  his  own,  the  creating  them  is  not  only  beyond  his  power,  and  in- 
consistent with  the  nature  of  liis  interest,  but  is  also  a  forfeiture  of  his  owr» 
particular  estate  to  him  in  remainder  or  reversion."  By  our  law,  however, 
it  is  provided,  "  that  all  alienations  and  warranties  of  lands,  tenements,  and 
hereditaments,  made  by  any,  purporting  to  pass  or  assure  a  greater  right 
or  estate  than  such  person  njay  lawfully  pass  or  assure,  shall  operate  as 
alienations  or  warranties  of  so  much  of  the  right  and  estate  in  such  landff, 
tenements,  or  hereditaments,  as  such  person  might  lawfully  convey  ;  but 
shall  not  pass  or  bar  the  residue  of  the  said  right  or  estate  purported  to  be 
conveyed  or  assured."  1.  R.  C.  ch.  99,  §  20.  Hence  it  would  appear 
that  the  cause  of  forfeiture  here  mentioned  cannot  exist  in  Virginia ;  for  it 
is  not  tlje  mere  attempt  to  convey  away  the  estate,  which  creates  the  for- 
feiture. The  forfeiture  does  not  accrue,  unless  the  alienation  be  by  some 
of  those  conveyances  known  by  the  appellation  of  tortious  conveyances, 
because  they  have  the  effect  of  divesting  a  right.  But  as  releases  and  bar- 
gains and  sales,  which  pass  only  what  the  party  lawfully  may  pass,  do  not 
work  a  forfeiture  of  the  estate  of  the  particular  tenant,  it  would  seem  fair 
to  conclude,  that  no  alienation  whatever  can  have  that  etTect  in  Virginia  ; 
since  all  conveyances  are  equally  disarmed  of  the  effect  of  divesting  a  right. 
"  Equivalent,  both  in  its  nature  and  its  consequences,  to  an  illegal  aliena- 
tion by  the  particular  tenant,  is  the  civil  crime  of  disclaimer ;  as  where  a 
tenant,  who  holds  of  any  lord,  neglects  to  render  him  the  due  services,  and, 
upon  an  action  brought  to  recover  them,  disclaims  to  hold  of  his  lord. 
Which  disclaimer  of  tenure  in  any  court  of  record  is  a  forfeiture  of  tlie 
lands  to  the  lord,  upon  reasons  most  apparently  feodal.  And  so,  likewise, 
if  in  any  court  of  record  the  particular  tenant  does  any  act  which  amounts 
to  a  virtual  disclaimer;  if  he  claims  any  greater  estate  than  was  granted 
him  at  the  first  infeodation,  or  takes  upon  himself  those  rights  which  be- 
long only  to  a  tenant  of  a  superior  class  ;  if  he  affirms  the  reversion  to  be 
in  a  stranger,  by  accepting  his  fine,  attorning  as  his  tenant,  collusive  plead- 
ing, and  the  like ;  such  behaviour  amounts  to  a  forfeiture  ©f  his  particular 
estate. 

"If  a  tenant  set  his  landlord  at  defiance,  and  do  any  act  disclaiming  to 
hold  of  him  as  a  tenant,  as,  for  instance,  if  he  attorn  to  some  other  person, 
no  notice  to  quit  will  be  necessary  ;  for,  in  such  case,  the  landlord  may  treat 
him  as  a  trespasser.  Bui.  N.  P.  9G.  It  has  however  been  held,  that  a  re- 
fusal to  pay  rent  to  a  devisee  under  a  contested  will,  accompanied  with  a 
declaration  that  he  (the  tenant)  was  ready  to  pay  the  rent  to  any  person  who 
was  entitled  to  receive  it,  was  not  a  disavowal  sufficient  to  dispense  with  the 
necessity  of  a  regular  notice.  Peake's  R.  196.  If  it  be  known  to  a  land- 
lord that  his  tenant  has  disclaimed,  though  he  may  compel  the  performance 

*  If  tenant  in  tail  alienes  in  fee,  this  is  no  immediate  forfeiture  to  the  remainder-man,  but  a  mare 
diicontiimance  (as  it  is  called)  ot  the  estate  tail,  which  the  issue  may  afterwards  avoid  by  due  course 
of  law  :  for  he  in  remainder  or  reversion  hath  only  a  very  remote  and  barely  possible  interest  there- 
in, until  the  issue  in  tail  is  extinct.  But,  in  case  of  such  forfeitures  by  particular  tenants,  all  legal  es- 
tates by  them  before  created,  as  if  tenant  for  twenty  years  grants  a  lease  for  fifteen,  arid  all  charges 
by  them  lawfully  made  on  the  lands,  shall  be  good  and  available  in  law.  For  the  law  will  not  hurt  an 
innocent  lessee  lor  the  fault  of  his  lessor;  nor  permit  the  lessor,  after  he  has  granted  a  good  and  law- 
ful estate,  by  his  own  act  to  avoid  it,  and  defeat  the  interest  which  he  himself  has  created. 

But  here  a  distinction  is  to  be  observed,  between  a  forfeiture  which  revests  the  estate  in  the  rever- 
sioner by  common  law,  and  a  case  of  a  right  of  recovery  given  by  statute,  as  in  the  case  of  waste, 
where  it  is  provided  that  the  reversioner  shall  recover  the  place  wasted;  for  in  that  case,  the  under 
lease  is  avoided  ;  otherwise  the  statute  would  not  bo  satisfied  which  gives  the  right.  See  Co.  Lit*. 
Q33  b.  234  a. 
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of  covenants  by  action  of  covenant,  yet  he  must  do  so  promptly,  or  take 
advantacre  of  the  disclaimer,  and  proceed  for  the  forleiture  ;  for  otherwise, 
as  to  third  persons  coming  into  possession  under  the  tenant,  it  will  be  ad- 
verse, and  the  statute  of  hmitations  will  begin  to  run.  2  Sch.  &  Lef.  625. 
A  devisee  in  fee  may  by  deed,  without  matter  of  record,  disclaim  the  estate 
devised,  3  Bar.  &  A.  31,  and  semble  that  thereupon  the  estate  would  vest 
by  such  disclaimer  in  the  heir." — \_ChUly. 

3  &  4.  The  two  next  species  of  forfeiture,  viz.  for  non-presentation  to  a 
benefice,  and  for  simony,  are  unknown  to  our  system  of  jurisprudence, 
which  recognizes  no  ecclesiastical  establishment. 

5.  Forfeiture  of  estates  for  non-performance  of  conditions,  have  been 
already  considered  at  large. 

6.  "  I  therefore  now  proceed  to  another  species  of  forfeiture,  viz.  by 
waste.  Waste,  vastum,  is  a  spoil  or  destruction  in  houses,  gardens,  trees, 
or  other  corporeal  hereditaments,  to  the  disherison  of  him  that  hath  the  re- 
mainder or  reversion  in  fee-simple  or  fee-tail. 

"  Waste  is  either  voluntary,  which  is  a  crime  of  commission,  as  by  pull- 
ing down  a  house;  or  it  is  permissive,  which  is  a  matter  of  omission  only, 
as  by  suffering  it  to  fall  for  want  of  necessary  reparations.  Whatever  does 
a  lasting  damage  to  the  freehold  or  inheritance  is  wasted.  Therefore  re- 
moving wainscot,  floors,  or  other  things  once  fixed  to  the  freehold  of  a 
house,  is  waste.*  If  a  house  be  destroyed  by  tempest,  lightning,  or  the 
like,  which  is  the  act  of  Providence,  it  is  no  waste  :  but  otherwise,  if  the 
house  be  burnt  by  the  carelessness  or  negligence  of  the  lessee  :  though  now 
by  the  statute  6  Ann.  c.  31,  no  action  will  lie  against  a  tenant  for  an  acci- 
dent of  this  kind.t  Waste  may  also  be  committed  in  ponds,  dove-houses, 
warrens,  and  the  like  ;  by  so  reducing  the  number  of  the  creatures  therein, 
that  there  will  not  be  sufficient  for  the  reversioner  when  he  comes  to  the  in- 
heritance. Timber,  also,  is  part  of  the  inheritance.!  Such  are  oak,  ash, 
and  elm  in  all  places;  and  in  some  particular  countries,  by  local  custom, 
where  other  trees  are  generally  used  for  building,  they  are  for  that  reason 

*  Between  tlie  heir  and  executor  there  has  not  been  any  relaxation  of  the  ancient  law  with  regard 
to  fixtures,  for  there  is  no  reason  why  the  one  should  be  more  favored  than  the  other,  or  the  courts 
would  be  disposed  to  assist  the  heir,  and  to  prevent  the  inheritance  from  being  dismembered  and  dis- 
figured. If  the  inheritance  cannot  be  enjoyed  without  the  things  in  dispute,  the  owner  could  never 
mean  to  give  them  to  the  executor,  as  in  the  case  of  salt-pans  fixed  witii  mortar  to  a  brick  floor,  and 
without  which  the  saltworks  produce  no  profit;  but  if  removed  are  of  very  little  value  to  the  exe- 
cutor, as  old  materials  only.  1  Hen.  Bl.  259,  n.  a.  But  the  courts  are  more  favorable  to  an  executor 
of  a  tenant  for  life  against  a  person  in  remainder,  and  therefore  they  have  held  that  his  executor  shall 
have  the  benefit  of  a  fire  engine  erected  by  a  tenant  for  life,  because  the  colliery  might  be  worked 
without  it,  though  not  so  conveniently.  3  Atk.  13.  With  regard  to  a  tenant  for  years,  it  is  fully  es- 
tablished he  may  take  down  useful  and  necessary  erections  for  the  benefit  of  his  trade  or  manufac- 
ture, and  which  enable  him  to  carry  it  on  with  more  advantage.  Bac.  Ab.  Executor,  H.  3.  3  Esp. 
11.  2  East,  88.  It  has  been  so  held  in  the  case  of  cider-mills.  A  tenant  for  years  may  also  carry 
■  away  ornamental  marble  chimney-pieces,  wainscot  fixed  only  b^'  screws,  and  such  like,  But  erec- 
tions for  tiie  purposes  of  farming  and  agriculture  do  not  come  under  the  exception  with  respect  to 
trade,  and  cannot  be  taken  down  again.  See  Elwes  v.  Maw,  3  East,  52.  And  where  the  tenant  has 
covenanted  to  leave  all  buildings,  &c.  he  cannot  remove  even  erections  for  trade.  1  Taunt.  19, 
Where  a  tenant  tor  years  has  a  right  to  remove  erections  and  fixtures  during  his  lease,  and  omits  do- 
ing it,  he  is  a  trespasser  afterwards  for  going  upon  the  land,  but  not  a  trespasser  de  bujiis  asportatis. 
2  East,  88.  A  farmer  who  raises  young  fruit-trees  on  the  demised  land  for  filling  up  his  lessor's  or- 
chards, is  not  entitled  to  sell  them,  unless  he  is  a  nurseryman  by  trade.    4  Taunt.  316. —  Christian. 

t  With  a  proviso,  however,  that  the  act  shall  not  defeat  any  agreement  between  landlord  and  tenant. 
See  the  statute.  But  if  a  lessee  covenants  to  pay  rent;  and  to  repair  with  an  express  exception  of 
casualties  by  fire ;  he  may  be  obliged  to  pay  rent  during  the  whole  term,  though  the  premises  are 
burnt  down  by  accident,  and  never  rebuilt  by  the  lessor.  1  T.  R,  310.  Nor  can  lie  be  relieved  by  a 
court  of  equity,  Anst.  687,  unless  perhaps  the  landlord  has  received  the  value  of  his  premises  by  in- 
suring. Arab.  621.  And  if  he  covenants  to  repair  generally,  without  any  express  exceptions,  and  the 
premises  are  burnt  down,  he  is  bound  to  rebuild  them.    6  T.  R.  650.  Christian. 

t2Saund.  47,  b.  note  f.  id.  vol.2,  259.  If  during  the  estate  of  a  mere  tenant' for  life,  timber  is  sever- 
ed either  by  accident  or  by  wrong,  it  belongs  to  the  first  person  who  has  a  vested  estate  of  inheri- 
tance. But  where  there  are  intermediate  contingent  estates  of  inheritance,  and  the  timber  is  cut 
down  by  a  combination  between  the  tenant  for  life  and  the  person  who  has  the  next  vested  estate  of 
inheritance ;  or  if  the  tenant  for  life  has  himself  such  estate  and  sells  timber ;  in  these  cases  the  chan- 
cellor will  order  it  to  be  preserved  for  him  who  has  the  first  contingent  estate  of  inheritance  under 
the  settlement.    3  Cox's  P.  Wma.  266.    3  Woodd.    400.  Chriuian. 
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coiisiclcrod  as  timber;  and  to  cut  down  such  trees,  or  top  thcni,  or  do  any 
other  act  whcrcl)y  the  timber  may  decay,  is  waste.  But  underwood  the 
tenant  may  cut  down  at  any  seasonable  time  that  he  j)leases ;  and  may  take 
sullicient  estovers  of  common  Tn^hi  for  house-bote  and  cart-botc  ;  unless 
restrained  (wliich  is  usual)  by  particular  covenants  or  exceptions.  The  con- 
version of  land  from  one  species  to  another,  is  waste.  To  convert  wood, 
meadow,  or  pasture,  into  arable  ;  to  turn  arable,  meadow,  or  pasture,  into 
woodland;  or  to  turn  arable  or  woodland  into  meadow  or  pasture,  arc  all 
of  them  waste.  For,  as  Sir  Edward  Coke  observes,  it  not  only  changes 
the  course  of  husbandry,  but  the  evidence  of  the  estate  ;  when  such  a  close, 
Which  is  conveyed  and  described  as  pasture,  is  found  to  be  arable,  and  c 
converso.  And  the  same  rule  is  observed,  for  the  same  reason,  with  regard 
to  converting  one  species  of  edifice  into  another,  even  though  it  is  improv- 
ed in  its  value.  To  o|)en  the  land  fo  search  for  mines  of  metal,  coal,  &c. 
is  waste  ;  for  that  is  a  detriment  to  the  inheritance  :  but  if  the  pits  or  mines 
were  open  before,  it  is  no  waste  for  the  tenant  to  continue  digging  them 
for  his  own  use  ;  for  it  is  now  become  the  mere  annual  profit  of  the  land. 
These  three  are  the  general  heads  of  waste,  viz.  in  houses,  in  timber,  and 
in  land.  Though,  as  was  before  said,  whatever  else  tends  to  the  destruc- 
tion or  depreciating  the  value  of  the  inheritance,  is  considered  by  the  law 
as  waste. 

"Let  us  next  see,  who  are  liable  to  be  punished  for  committing  waste. 
And  by  the  fcodal  law,  feuds  being  originally  granted  for  life  only,  we  find 
that  the  rule  was  general  for  all  vassals  or  feudatories;  "si  vassalus  feuditm 
dissipaverit,  aut  insig'ni  detrimento  deterius  fecerit,  2'rii:abitur."  But  in 
our  ancient  common  law  the  rule  was  by  no  means  so  large  ;  for  not  only 
he  that  was  seised  of  an  estate  of  inheritance  might  do  as  he  pleased  with 
it,  but  also  waste  was  not  punishable  in  any  tenant,  save  only  in  three  per- 
sons; guardian  in  chivalry,  tenant  in  dower,  and  tenant  by  the  curtesy; 
and  not  in  tenant  for  life  or  years.  And  the  reason  of  the  diversity  was, 
that  the  estate  of  the  three  former  was  created  by  the  act  of  the  law  itself, 
which  therefore  gave  a  remedy  against  them ;  but  tenant  for  life,  or  for 
years,  came  in  by  the  demise  and  lease  of  the  owner  of  the  fee,  and  there- 
fore he  might  have  provided  against  the  committing  of  waste  by  his  lessee; 
and  if  he  did  not,  it  was  his  own  default.  But,  in  favour  of  the  owners  of 
the  inheritance,  the  statutes  of  Marlbridge  52,  Hen.  III.  c.  23,  and  of  Glo- 
cester  6  Ewd.  I.  c.  5,  provided  that  the  writ  of  waste  shall  not  only  lie 
against  tenants  by  the  law  of  England,  (or  curtesy,)  and  those  in  dower, 
but  against  any  farmer  or  other  that  holds  in  any  manner  for  life  or  years. 
So  that,  for  above  an  hundred  years  past,  all  tenants  merely  for  life,  or  for 
any  less  estate,  have  been  punishable  or  liable  to  be  impeached  for  waste, 
both  voluntary  and  permissive  ;  unless  their  leases  be  made,  as  sometimes 
they  are,  without  impeachment  of  waste,  absque  impetitio7ie  vasti ;  that  is, 
with  a  provision  or  protection  that  no  man  shall  impetere,  or  sue  him,  for 
waste  committed.*  But  tenant  in  tail  after  possibility  of  issue  extinct  is 
not  impeachable  for  waste ;  because  his  estate  was  at  its  creation  an  estate 

*  Tenant  for  life  without  impeachment  of  waste  has  as  full  power  of  cutting  down  timber,  and  of 
opening  new  mines  for  his  own  use,asif  he  had  an  estate  of  inheritance;  and  is  in  the  same  manner  enti- 
tled to  the  timber,  if  severed  by  oihei-s.  1  T.  K.  56.  Harg.  Co.  Lilt.  220.  But  although  such  a  ten- 
ant for  life  may  commit  waste  for  his  own  benefit,  yet  he  may  be  restrained  by  an  injunction  out  of 
the  court  of  chancery  from  making  spoil  and  destruction  upon  the  estate.  This  distinction  was  first 
introduced  in  the  case  of  Lord  Barnard,  who  was  tenant  for  life  without  impeachment  of  waste,  \yiili 
remainder  to  his  eldest  son  in  tail;  and  liaving  conceived  a  displeasure  against  his  son,  from  motives 
of  spleen,  began  to  pull  down  the  family  mansion,  Ilaby  Castle;  but  he  was  restrained  by  the  chan- 
cellor, and  ordered  to  repair  it.  2  Vern.  738.  Since  that  case,  such  a  tenant  has  been  restrained  from 
cutting  down  avenues  and  ornamental  timber  in  pleasure  grounds,  and  also  young  trees  not  fit  for  tim- 
ber; and  also  trees  upon  a  common  two  miles  distant  from  the  mansion  house,  which  had  been  plant- 
ed as  an  ornament  to  the  estate.  1  Bro.  166.  3Bro.  540.  6  V'es.  Jun.  107.  See  also  3  Woodd.  399, 
et  seq.  whciQ  this  subject  ia  fully  and  learnedly  treated.  Christtan, 
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of  inheritance,  and  so  not  witliin  the  statutes.  Neither  does  an  action  of 
waste  lie  for  the  debtor  against  tenant  by  statute,  recognizance,  or  elegit ; 
because  against  them  the  debtor  may  set  off  the  damages  in  account:  but 
it  seems  reasonable  that  it  should  lie  for  the  reversioner,  expectant  on  the 
determination  of  the  debtor's  own  estate,  or  of  these  estates  derived  from 
the  debtor. 

"  The  punishment  for  waste  committed  was,  by  common  law  and  the  sta- 
tute of  Marlbridge,  only  single  damages  ;  except  in  the  case  of  a  guardian, 
who  also  forfeited  his  wardship  by  the  provisions  of  the  great  charter :  but 
the  statute  of  Glocester  directs,  that  the  other  four  species  of  tenants  shall 
lose  and  forfeit  the  place  wherein  the  waste  is  committed,  and  also  treble 
damages  to  him  that  hath  the  inheritance.  The  expression  of  the  statute 
is,  "  he  shall  forfeit  the  thing  which  he  hath  wasted ;"  and  it  hath  been  de- 
termined that  under  these  words  the  ^;/ace  is  also  included.  And  if  waste 
be  done  sparsim,  or  here  and  there,  all  over  a  wood,  the  whole  wood  shall 
be  recovered  ;  or  if  in  several  rooms  of  a  house,  the  whole  house  shall  be 
forfeited  ;  because  it  is  impracticable  for  the  reversioner  to  enjoy  only  the 
identical  places  wasted,  when  lying  interspersed  with  the  other.  But  if 
waste  be  done  only  in  one  end  of  a  wood,  (or  perhaps  in  one  room  of  a 
house,  if  that  can  be  conveniently  separated  from  the  rest,)  that  part  only 
is  the  locus  vastatus,  or  thing  wasted,  and  that  only  shall  be  forfeited  to  the 
reversioner." 

Having  thus  laid  before  the  student  Mr.  Blackstone's  view  of  the  law  of 
waste,  I  must  now  observe,  that  it  has  been  decided  that  the  law  of  waste 
in  Virginia,  must  be  varied  and  accommodated  to  the  circumstances  of  our 
new  and  unsettled  country.  6  Mun.  134,  155.  "  That,"  says  Judge 
Roane,  "  cannot  be  waste  in  an  entire  woodland  country,  which  would  be 
so  in  a  cleared  one.  The  contrary  doctrine  would  starve  a  widow,  for  ex- 
ample, who  could  not  subsist  without  cultivating  her  dower  land,  or  culti- 
vate it  without  felling  the  timber.  A  clearing  of  the  land  in  such  case, 
could  not  be  a  lasting  damage  to  the  inheritance,  nor  a  disherison  of  him  in 
remainder,  which  is  the  true  definition  of  waste.  It  would,  on  the  contrary, 
be  beneficial  to  him  in  remainder,  so  long  as  a  sufficiency  of  timber  was 
left.  This  variation  of  the  law  of  waste,  not  only  exists  in  relation  to  a 
new  country,  compared  with  a  clear  one,  but  takes  place  as  to  different  parts 
of  the  same  country.  Thus,  in  England,  some  species  of  trees  are  held  to 
be  timber  in  some  parts,  and  an  object  of  waste,  which  are  not  so  in  others." 
Ibid.  148.     See  also  7  John.  227. 

How  far,  in  the  exercise  of  the  privilege  of  using  botes  or  estovers,  a 
tenant  may  go  under  circumstances,  without  committing  waste,  has  been 
already  shewn.  To  open  the  land  for  new  mines,  is  waste.  See  Co.  Litt. 
54,  56.  2  P.  Wms.  388.  1  Taunt.  402.  1  Ran.  258.  The  tenant  may, 
however,  dig  through  the  seam  already  opened,  into  a  seam  lying  under  it. 

Although,  as  we  have  seen,  waste  is  defined  to  be  an  injury  to  the  inhe- 
ritance, and  therefore  the  person  entitled  to  the  inheritance  alone  can  bring 
an  action  of  waste,  yet  a  mere  tenant  for  life  may  sometimes  restrain  the 
commission  of  waste,  by  injunction  :  as  where  A  is  tenant  for  years,  re- 
mainder to  B  for  life,  remainder  to  C  in  fee,  and  A  commits  waste  ;  here 
B  may  obtain  an  injunction  to  stay  waste  by  reason  of  his  reversionary  right 
to  the  enjoyment  of  the  property,  which  he  has,  therefore,  a  direct  interest 
to  preserve  unimpaired.  But  if  the  waste  be  trivial,  or  if  it  be  meliorating 
waste,  as  by  building  on  the  premises,  he  cannot  obtain  an  injunction,  with- 
out the  concurrence  of  the  reversioner  or  remainder-man  ;  for  however  the 
act  may  be  strictly  waste  at  the  common  law,  yet  it  may  be  for  their  bene- 
fit, and  if  so,  they  may  approve  it  and  waive  the  right  which  the  law  gives 
them  to  treat  it  as  waste.     See  1  Mad.  122. 
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Courts  of  equity,  moreover,  having  extended  the  redress  in  cases  of  inju- 
ry to  the  inheritance,  beyond  the  strict  doctrines  of  the  common  law,  as, 
for  example,  in  restraining  a  party  from  cutting  ornamental  trees,  though  he 
holds  his  estate  dispunishable  for  waste,  a  distinction  has  arisen  between 
legal  and  equitable  waste,  which  will  be  clearly  perceived  when  we  come 
to  consider  the  doctrines  of  equity  as  to  this  matter.     See  1  Hov.  Sup.  138. 

It  is  proper,  in  this  place,  to  advert  to  the  doctrines  in  relation  to  the  an- 
nexation of  personal  things  to  the  freehold.  For,  although  a  particular 
piece  of  property  may  be,  in  its  nature,  moveable,  and  therefore  personal, 
yet,  the  old  cases  in  the  English  books  went  a  great  way  in  considering  a 
moveable,  when  annexed  to  the  freehold,  as  being  part  of  the  realty  ;  and, 
as  long  ago  as  Henry  7's  time,  a  copper  and  furnace  was  so  considered. 
So,  too.  Lord  Coke  lells  us,  that  if  glass  windows,  though  glazed  by  the 
tenant  himself,  be  broken  down  or  carried  away,  it  is  waste,  for  the  glass  is 
a  part  of  the  house.  Co.  Litt.  53  a.  And  so,  says  he,  of  wainscot,  bench- 
es, doors,  windows,  furnaces,  and  the  like,  annexed  or  fixed  to  the  house, 
either  by  him  in  the  reversion,  or  the  tenant.  Ibid.  See,  also,  Bac.  Abr. 
Waste,  C.  6.  But  this  rigid  rule  has  been  gradually  relaxed  for  the  bene- 
fit of  trade,  and  to  encourage  tenants  for  life  to  do  what  is  advantageous  for 
the  estate  during  life.  Hence,  we  find  in  Queen  Anne's  time,  it  was  deci- 
ded that  a  soapboiler  might,  during  the  term,  remove  the  vats  set  up  in  re- 
lation to  trade  ;  and  this,  by  common  law,  in  favour  of  trade,  and  for  en- 
couragement of  industry.  But,  it  was  also  decided,  that  what  was  done  to 
complete  the  house,  as  hearths  and  chimney-pieces,  were  not  removeable ; 
and  that,  even  the  articles  set  up  for  purposes  of  the  trade,  were  not  re- 
moveable after  the  term,  but  became  a  gift,  in  law,  to  him  in  the  reversion. 
Poole's  case,  1  Salk.  368.  In  1750,  ex  parte  Quincy,  the  court  went  farther, 
in  saying,  that  a  tenant  might  even  remove  a  wainscot,  or  chimney-pieces, 
before  his  term  expired.  1  Atk.  477.  And  Lord  Hardewicke  mentions  the 
same,  as  conceded  doctrine,  in  3  Atk.  15.  Quaere,  however,  if  it  v\'ould 
now  be  considered  law.  He  speaks  of  wainscot  secured  by  screivs,  and  of 
marble  chimney-pieces.  In  the  first  of  these  cases,  however,  it  is  admitted 
that  the  removal  cannot  be  made  after  the  term  expires.  A  distinction, 
also,  is  drawn  in  these  cases,  between  the  case  of  a  contest  between  the 
heir  and  executor,  and  those  which  take  place  between  tenant  for  life  and 
remainderman,  and  between  landlord  and  tenant.  As  between  heir  and 
executor  the  rule  is  more  strict,  that  the  executor  is  a  trespasser  if  he  re- 
moves fixtures;  but  it  is  more  relaxed  between  tenant  for  life  and  remain- 
derman, and  yet  more  between  landlord  and  tenant :  so  that  it  may  now 
be  considered  to  be  law,  that  as  between  landlord  and  tenant,  the  latter  may, 
during  the  term,  but  not  after,  take  away  all  things  put  up  by  himself,  neces- 
sary for  his  trade  ;  such  as  stills,  brewing  vessels,  coppers,  fire  engines,  ci- 
der mills,  &c. ;  and  this,  although  the  removing  them  may  tear  up  the  soil, 
or  injure  the  brick  work  of  a  shed  built  for  its  protection,  or  of  the  wall,  I 
presume,  in  which  it  is  built ;  though,  in  the  latter  case,  the  tenant  would 
be  bound  to  repair  the  damage.  As  to  tenant  for  life,  and  the  remainder 
man  ;  it  is  competent  for  tenant  for  life,  to  remove  fire  engines,  stills,  cider 
mills,  coppers,  &c.,  set  up  by  himself;  whereby  he  not  only  enjoys  the  pro- 
fits of  the  estate,  but  carries  on  a  species  of  trade,  this  being  deemed  a 
mixed  or  intermediate  case.  But,  as  between  heir  and  executor,  the  old 
rule  of  law  seems,  in  many  cases,  to  hold.  In  Lawton  vs.  Salmon,  I  Hen. 
Black.  259,  n.  salt  pans,  necessary  for  the  use  of  salt  works,  were,  as  be- 
tween heir  and  executor,  considered  the  property  of  the  heir,  though  they 
might  have  been  removed  without  injury. 

In  the  case  of  Elwes  vs.  Maw,  (3  East,  38,)  all  the  prior  decisions  are 
collected  ;  and  there,  the  tenant  having  made  various  improvements  for  the 
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purposes  of  more  convenient  occupation  of  the  farm,  was  held  not  to  have 
the  right  of  removal ;  and  there  appears  to  be  a  distinction  between  annex- 
ations to  the  freehold  for  purposes  of  trade,  and  those  made  for  purposes 
of  agriculture,  and  better  enjoying  the  immediate  profits  of  the  land,  in  fa- 
vour of  the  tenant's  right  to  remove  the  former:  that  is,  where  the  superin- 
cumbent building  is  erected  as  a  mere  accessary  to  a  personal  chattel,  as  an 
engine,  it  may  be  removed  :  but  where  it  is  accessary  to  the  realty,  it  can 
in  no  case  be  so.     See  Starkie,  p.  4,  16u8. 

In  1  Atk.  47S,  it  is  also  decided  that  things  are  often  fixed  to  the  free- 
hold, that  may  be  taken  away ;  such  as  beds  fastened  to  the  ceiling  with 
ropes,  or  nailed;  yet,  there  is  no  doubt  but  they  may  be  removed:  and 
such,  I  presume,  is  unquestionably  the  law,  as  to  pictures,  looking-glasses, 
and  such  like,  if  not  j)ut  up  instead  of  wainscot,  (see  Toller,  197,)  in  what- 
ever manner  they  may  be  fastened  to  the  wall;  and  so  of  an  ordinary  stove 
set  up  in  a  room,  though  the  pipe  be  fastened  in  the  wall.  Even  iron  backs 
and  grates,  built  in  the  fireplace,  though  they  seem  to  be  for  the  better  en- 
joying of  a  convenience  already  existing,  and  carry  with  them  more  of  the 
notion  of  permanency,  seem  to  be  considered  as  personal.  See  Post,  un- 
der the  head  of  "  Executors." 

The  remaining  divisions  of  this  part  of  Mr.  Blackstone's  work  may  be 
passed  without  remark,  as  there  are  no  copyholds  or  bankrupt  laws  in  Vir- 
ginia. We  proceed,  therefore,  to  the  succeeding  subject  of  title  by  aliena- 
tion. 


CHAPTER  XVL 

OF  TITLE  BY  ALIENATION. 

"  The  most  usual  and  universal  method  of  acquiring  a  title  to  real  estates 
is  that  of  alienation,  conveyance,  or  purchase  in  its  limited  sense:  under 
which  may  be  comprised  any  method  wherein  estates  are  voluntarily  resign- 
ed by  one  man,  and  accepted  by  another  ;  whether  that  be  effected  by  sale, 
gift,  marriage,  settlement,  devise,  or  other  transmission  of  property  by  the 
mutual  consent  of  the  parties. 

"  This  means  of  taking  estates  by  alienation,  is  not  of  equal  antiquity  in 
the  law  of  England  with  that  of  taking  them  by  descent.  For  we  may  re- 
member that,  by  the  feodal  law,  a  pure  and  genuine  feud  could  not  be  trans- 
ferred from  one  feudatory  to  another  without  the  consent  of  the  lord ;  lest 
thereby  a  feeble  or  suspicious  tenant  might  have  been  substituted  and  im- 
posed upon  him  to  perform  the  feodal  services,  instead  of  one  on  whose 
abilities  and  fidelity  he  could  depend.  Neither  could  the  feudatory  then 
subject  the  land  to  his  debts  ;  for  if  he  might,  the  feodal  restraint  of  aliena- 
tion would  have  been  easily  frustrated  and  evaded.  And,  as  he  could  not 
aliene  it  in  his  lifetime,  so  neither  could  he  by  will  defeat  the  succession,  by 
devising  his  feud  to  another  family ;  nor  even  alter  the  course  of  it,  by  im- 
posing particular  limitations,  or  prescribing  an  unusual  path  of  descent. 
Nor,  in  short,  could  he  aliene  the  estate,  even  with  the  consent  of  the  lord, 
unless  he  had  also  obtained  the  consent  of  his  own  next  apparent,  or  pre- 
sumptive heir.  And,  therefore,  it  was  very  usual  in  ancient  feoffments  to 
express  that  the  alienation  was  made  by  consent  of  the  heirs  of  the  feoffor: 
or  sometimes  for  the  heir  apparent  himself  to  join  with  the  feoffor  in  the 
grant.  And,  on  the  other  hand,  as  the  feodal  obligation  was  looked  upon 
to  be  reciprocal,  the  lord  could  not  aliene  or  transfer  his  signiory  without 
the  consent  of  his  vassal :  for  it  was  esteemed  unreasonable  to  subject  a  feu- 
datory to  a  new  superior,  with  whom  he  might  have  a  deadly  enmity,  with- 
out his  own  approbation;  or  even  to  transfer  his  fealty,  without  his  being 
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thoroughly  apprised  of  it,  that  he  might  know  with  certainty  to  whom  his 
renders  and  services  were  due,  and  be  able  to  distinguish  a  lawful  distress 
for  rent,  from  a  hostile  seising  of  his  cattle  by  the  lord  of  a  neighbouring 
clan.  This  consent  ot  the  vassal  was  expressed  by  what  was  called  attorn- 
ing, or  professing  to  become  the  tenant  of  the  new  lord:  which  doctrine  of 
attornment  was  afterwards  extended  to  all  lessees  for  life  or  years.  For  if 
one  bought  an  estate  with  any  lease  for  life  or  years  standing  out  thereon, 
and  the  lessee  or  tenant  refused  to  attorn  to  the  purchasor,  and  to  become 
his  tenant,  the  grant  or  contract  was  in  most  cases  void,  or  at  least  incom- 
plete:  which  was  also  an  additional  clog  upon  alienations. 

"  But  by  degrees  this  feodal  severity  is  worn  off;  and  experience  hath 
shewn,  that  property  best  answers  the  purposes  of  civil  life,  especially  in 
commercial  countries,  when  its  transfer  and  circulation  are  totally  free  and 
unrestrained." 

Alienations,  both  by  deed  and  by  will,  have  been  permitted  for  centuries 
by  the  English  law  ;  and  although  lands  cannot  be  sold  for  the  payment  of 
debts  under  an  execution,  yet  we  have  seen  that,  as  long  ago  as  the  reign 
of  the  1st  Edward,  a  moiety  of  the  lands  of  a  debtor  was  subjected  to  the 
execution  of  his  creditor  by  elegit.  The  doctrine  of  attornments  also, 
which  at  common  law  was  found  to  be  extremely  troublesome,  has  been 
abolished,  in  effect,  by  a  statute  in  Virginia,  similar  to  a  statute  of  Anne, 
mentioned  by  Mr.  Blackstone.  By  that  statute,  1  R.  C.  ch.  99,  §  32,  it  is 
provided  that  "grants  of  rents,  or  of  reversions,  or  remainders,  shall  be 
good  and  effectual  without  attornments  of  the  tenants,  but  no  tenant  who, 
before  notice  of  the  grant,  shall  have  paid  the  rent  to  the  grantor,  shall  suf- 
fer any  damage  thereby." 

"  The  attornment  of  a  tenant  to  any  stranger  shall  be  void,  unless  it  be 
with  consent  of  the  landlord  of  such  tenant,  or  pursuant  to,  or  in  conse- 
quence of  the  judgment  of  a  court  of  law,  or  the  order  or  decree  of  a  court 
of  equity."     1  R.  C.  ch.  99,  §  33. 

"In  examining  the  nature  of  alienation,  let  us  first  enquire  who  may 
aliene,  and  to  whom;  and  then,  more  largely,  how  a  man  may  aliene,  or  the 
several  modes  of  conveyance. 

I.  "  Who  may  aliene,  and  to  whom  :  or,  in  other  words,  who  is  capable 
of  conveying  and  who  of  purchasing.  And  herein  we  must  consider  rather 
the  incapacity,  than  capacity,  of  the  several  parties :  for  all  persons  in  pos- 
session are,  prima  facie,  capable  both  of  conveying  and  purchasing,  unless 
the  law  has  laid  them  under  any  particular  disabilities.  But,  if  a  man  has 
only  in  him  the  right  of  either  possession  or  properly,  he  cannot  convey  it 
to  any  other,  lest  pretended  titles  might  be  granted  to  great  men,  whereby 
justice  might  be  trodden  down,  and  the  weak  oppressed.  Yet  reversions 
and  vested  remainders  may  be  granted  :  because  the  possession  of  the  par- 
ticular tenant  is  the  possession  of  him  in  reversion  or  remainder  ;  but  con- 
tingencies and  mere  possibilities,  though  they  may  be  released,  or  devised 
by  will,  or  may  pass  to  the  heir  or  executor,  yet  cannot  (it  hath  been  said) 
be  assigned  to  a  stranger,  unless  coupled  with  some  present  interest."* 

The  statute  against  buying  and  selling  pretended  titles,  to  which  Mr. 
Blackstone  has  referred,  originated  as  early  as  the  reign  of  Henry  VIII. 
By  our  act,  which  copies  its  provisions,  it  is  provided  "  that  no  person  shall 
convey  or  take,  or  bargain  to  convey  or  take,  any  pretensed  title  to  any 
lands  or  tenements,  unless  the  person  conveying  or  bargaining  to  convey, 

•A  possibility  coupled  with  an  interest  is  devisable.  1  H.  B.  30.  3  T.  R.  88.  A  covenant  for  a 
valuable  consideration  to  settle  or  convey  a  possibility,  when  it  arises,  will  be  enforced  in  equity. 
Fonbl.  Tr.  of  Eq.  202.  The  fine  of  a  person  having  biJt  a  right  of  action  or  of  enlrv,  or  having  but  a 
contingent  interest,  extinguishes  that  right  or  interest.  1  Preat.  Conv.  6,  142,  SOSTbut  if  levied  to  a 
person  in  possession,  it  will  operate  as  a  release  of  right  or  interest.  Ibid,  »6I.  As  to  whether  an 
tnteresse  termini,  which  is  a  mere  right,  can  be  assisned  or  released,,  sec  Co.  Litt.  46,  b.  270,  a. 
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or  those  under  whom  he  claims,  shall  have  been  in  possession  of  the  same, 
or  of  the  reversion  or  remainder  thereof,  one  whole  year  next  before  ;  and 
he  who  oftendeth  herein  knowingly,  shall  forfeit  the  whole  value  of  the 
lands  or  tenements  ;  the  one  moiety  to  the  commonwealth,  and  the  other 
to  him  who  will  sue  as  well  for  himself  as  for  the  commonwealth  :  but  any 
person  lawfully  possessed  of  lands  or  tenements,  or  of  the  reversion  or  re- 
mainder thereof,  may,  nevertheless,  take  or  bargain  to  take  the  pretensed 
title  of  any  other  person,  so  far,  and  so  far  only,  as  it  may  confirm  his  for- 
mer estate." 

But  though  the  statute  thus  explicitly  prohibits  the  conveying  or  taking 
a  pretensed  title,  it  by  no  means  follows  that  all  such  conveyances  are  in- 
operative and  void.  And  as  it  is  necessary  that  the  student  should  distinct- 
ly understand  this  subject,  I  offer  the  following  remarks  : 

The  question,  whether  the  deed  of  the  alienor  is  or  is  not  good  to  pass 
an  estate  in  the  land,  does  not  rest  upon  the  ground  of  the  title  being  pre- 
tensed, within  the  statute.  For  there  is  not  a  syllable  in  the  statute  which 
goes  to  avoid  ihe  deed,  or  to  take  from  its  effect.  The  statute  is  merely 
penal,  and  does  not  avoid  the  contract.  It  is  true  that  it  has  been,  on  other 
occasions,  decided,  that  where  an  act  of  parliament  forbids  an  act,  every  con- 
tract made  for  or  about  such  matter  is  a  void  contract,  although  the  statute 
does  not  mention  that  it  should  be  so.  Carthew,252.  1  Taunt.  136.  1  Ran. 
98.  Yet  it  is  distinctly  declared  by  the  courts,  that  the  statute  against  pre- 
tensed titles  has  not  that  effect.  3  Call,  481.  It  is  not,  however,  less  true, 
that  where  a  person  out  of  possession,  and  with  an  adverse  possession  in 
another,  makes  a  conveyance,  the  conveyance  is  inoperative  and  void. 
This  depends  upon  the  following  reasoning  : 

Originally,  as  we  have  seen,  there  was  in  fact  but  one  mode  of  convey- 
ance. That  was,  a  feoffment  or  feudal  investiture,  in  which  the  lord  gave 
to  the  vassal  actual  possession  of  the  land,  by  livery  of  seisin.  This  was 
done,  as  we  have  seen,  by  going  on  the  land,  being  in  actual  possession, 
and  delivering  turf  and  twig,  in  the  name  of  possession  or  seisin  of  the 
whole.  Now,  it  is  obvious,  that  while  this  was  the  law,  possession  was  ab- 
solutely necessary  on  the  part  of  the  seller  (or  lord)  to  enable  him  to  give 
possession  to  the  buyer  (or  vassal,)  for  he  could  not  give  that  which  he  had 
not. 

In  process  of  time,  uses  arose  ;  a  species  of  estate  which  soon  gave  rise 
to  other  modes  of  conveyancing.  They  were  created,  as  we  have  seen, 
by  a  feoffment  from  one  man  to  another,  for  the  use  of  the  feoffor,  or  some 
third  person,  by  virtue  of  which,  the  beneficial  interest  was  in  the  ces^M^  que 
use,  though  the  legal  title  was  in  the  feoffee.  But  still,  there  was  a  feoff- 
ment necessary,  in  order  to  pass  the  estate  to  the  feoffee. 

Then  arose  covenants,  to  stand  seised  to  uses,  which  we  shall,  presently 
have  fully  explained.  These  were,  where  a  man  seised  in  fee,  covenanted 
that  he  would  stand  seised  to  the  use  of  another.  In  this  case,  an  use  was 
immediately  raised  to  that  other;  but  it  obviously  was  necessary  in  this 
case,  also,  that  he  who  covenanted  to  stand  seised,  should  be  so  seised,  or 
the  covenant  was  ineffectual,  except  as  a  personal  contract. 

At  length  came  the  statute  of  uses.  This  provides,  that  by  deed  of  bar- 
gain and  sale,  or  by  deeds  of  lease  and  release,  or  by  covenant  to  stand 
seised  to  use,  or  deed,  operating  by  way  of  covenant,  to  stand  seised  to  use, 
.  the  possession  of  the  bargainor,  releasor,  or  covenantor,  shall  be  deemed 
heretofore  to  have  been,  and  hereafter  to  be  transferred  to  the  bargainee, 
releasee,  &.c."  as  if  he  had  been  enfeoffed  with  livery  of  seisin,  &c.  This 
act  is  said  to  execute  the  possession  to  the  use  ;  that  is  to  say,  the  use 
draws  with  it  to  the  vendee,  the  possession  of  the  vendor,  without  any  ac- 
tual delivery.     But  where   the  vendor  has  no  possession,  he  cannot  give 
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what  he  has  not;  the  use  cannot  draw  witli  it,  a  possession  wliich  does  not 
exist.  The  statute  cannot  execute  the  uso,  as  tlie  ])ersi>n  in  possession  is 
not  he  whose  conscience  is  allcctecl  by  the  trust,  and  therefore  it  only  de- 
clares tliat  the  possession  of  the  burgainor  or  vendor,  shall  lie  transferred  to 
the  vendee,  and  not  the  possession  ol"  any  individual  in  actual  jiossession, 
other  than  the  vendor.  Hence,  it  is  obvious,  that  whatever  may  be  a  man's 
right  to  a  tract  of  land,  if  he  be  out  of  possession,  and  another  be  in  pos- 
session, claiming  title  adverse  to  him,  his  conveyance  passes  no  title,  and, 
at  most,  can  only  operate  as  a  contract  to  convey.  He  must,  iherelore,  re- 
gain his  possession  before  he  can  make  a  good  title. 

On  the  other  hand,  if  he  have  seisin  of  the  land,  although  his  title  is  but 
pretended,  and  without  foundation,  or  even  colour,  and  his  possession  is 
short  of  a  year,  yet  his  deed  of  bargain  and  sale  will  ])ass  his  seisin  and 
possession  to  the  bargainee  or  vendee,  by  operation  of  the  strong  and  de- 
finitive terms  of  the  statute  of  conveyances.  For  the  statute  against  pre- 
tended titles  has  only  imposed  a  penalty,  and  has  not  avoided  the  contract ; 
per  Roane;  3  Call,  481. 

The  student  must  remember,  however,  that  tlie  possession  which  will 
prevent  the  operation  of  the  deed,  must  be  adverse  ;  for  the  bargainor's  con- 
tinuing in  possession,  will  not  be  a  bar  to  his  bargainee  selling  and  con- 
veying to  a  third  person,  since  the  possession  of  the  bargainor  in  such  case, 
cannot  be  set  up  against  the  bargainee,  for  whom  in  fact  he  holds.  3  Call, 
362.  Neither  is  an  outstanding  possession  in  a  tenant  of  the  bargainor, 
such  a  possession  as  will  prevent  his  deed  passing  a  right,  for  the  tenant's 
possession  is  his  possession.  It  must,  therefore,  be  an  adverse  possession 
of  some  third  person. 

Let  us  next  endeavor  to  acquire  some  accurate  notion  of  what  is  meant 
by  a  pretensed  title.     Lord  Coke  tells  us,  (Co.  Litt.  369,  a.) 

L  That  a  title  is  pretensed,  when  it  is  merely  in  pretence  or  supposition, 
and  nothing  in  verity;  as  where  a  man,  who  has  no  manner  of  title,  sells 
lands,  of  which  the  real  owner  is  in  possession. 

2.  When  it  is  a  good  right  or  title  in  verity,  and  yet  is  made  pretensed 
by  the  act  of  the  party.  As  if  the  owner  of  land  be  disseised,  or  wrong- 
fully turned  out  of  possession  ;  here,  if  while  out  of  possession  he  attempts 
to  sell,  he  comes  within  the  statute.  Co.  Litt.  369  a.  For  possession  con- 
stitutes part  of  a  complete  title,  as  we  have  seen,  and  therefore  his  title  is 
pretensed;  it  is  disputed:  he  has  not  that  which  he  pretends  to  give,  and 
which,  in  order  to  prevent  maintenance,  the  la.v  forbids  him  to  sell. 

3.  So  a  man  in  possession,  may  have  a  pretensed  title  :  as  one  who  hath 
nothing  in  verity  in  the  land,  except  the  possession,  which  he  hath  obtain- 
ed by  disseisin  ;  if,  before  he  has  had  a  year's  possession,  he  sells,  he  is 
within  the  statute. 

4.  So  a  man  may  have  the  right  of  property,  and  the  actual  possession  ; 
yet,  if  he  has  not  the  right  of  possession,  and  conveys  without  having  had 
possession  one  year,  he  is  within  the  statute.  As  where  A  is  disseised  by 
B;  B  is  in  possession  five  years,  and  dies  seised,  and  the  lands  descend  to 
his  heir,  by  which  A's  right  of  entry  is  tolled  ;  if  A  enters  on  the  heir,  and 
conveys  before  a  year  he  is  within  the  statute. 

Now,  we  have  seen  that  a  person  in  possession  can  convey,  and  his  con- 
veyance will  pass  the  estate,  though  his  title  is  pretensed  ;  and,  on  the  other 
hand,  however  good  his  title,  nothing  will  pass,  if  he  sells  and  conveys 
when  another  person  is  in  adverse  possession. 

Suppose,  then,  a  person  disseised  sells  his  right,  and  afterwards  gets  pos- 
session ;  can  the  person  to  whom  he  sold,  compel  him  to  convey,  now  that 
he  can  make  a  good  conveyance  ?  I  answer  that  he  cannot.  The  contract 
having  been  against  law,  ca.nnot  be  enforced  in  etjuity,  and  therefore,  where 
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.1  bill  was  brouglit  to  compel  a  conveyance  in  such  a  case,  a  plea  of  the 
statute  was  held  good  to  bar  the  claim.  Coop.  Ch.  Ca.  34,  cited  Siig.  348. 
Taite,  103.     Hence,  we  deduce  : 

1.  That  if  the  vendor  has  possession,  the  estate  passes,  though  it  be  the 
sale  of  a  pretensed  title,  and  ecpiity  will  not  set  it  aside,  but  will  leave  it  to 
have  such  eff'ect  as  it  may  have  at  law. 

•2.  If  he  be  not  in  possession,  no  title  passes,  and  a  contract  of  sale  (if 
the  title  be  pretensed)  will  not  be  enforced  in  equity. 

An  equitable  interest,  however,  is  assignable,  and  the  assignment  is  not 
deemed  the  sale  of  a  pretensed  title,  though  it  seems  an  attempt  at  such  a 
defence  has  recently  been  made  in  England.  See  1  Swanst.  43.  I  Leigh, 
218.  It  is,  however,  on  the  principles  above  mentioned,  absurd;  for  after 
the  sale,  out  of  which  the  equitable  interest  grew,  the  possession  of  the 
vendor  was  as  trtistee  for  the  vendee  ;  and  of  course,  on  the  authority  of  Bibb 
vs.  Duval,  (3  Call,  3(r2,)  it  is  not  such  adverse  possession  as  makes  the  title 
pretensed.  In  a  late  English  case,  this  doctrine  is  settled,  the  court  clear- 
ly holding  the  sale  of  an  equitable  estate  under  a  contract,  bmding  and  ca- 
pable of  being  enforced  in  equity.  Wood  vs.  Griffith,  cited  Sugden,  348. 
I  Swans.  R.  55.     I  Wilson,  (Ch.  R.)  34,  S.  C. 

The  act  against  pretensed  titles,  was  made  to  prevent  the  buying  of  la- 
tent titles  to  disturb  the  possession  of  others,  but  never  was  intended  to 
prevent  a  person  in  possession  from  strengthening  and  confirming  that  pos- 
session, by  purchasing  the  rights  of  others.     1  Wash.  38. 

Persons  convicted  of  treason  or  felony,  the  punishment  whereof  is  death, 
seem  to  be  incapable  of  conveying  their  estates  by  deed  or  will,  the  law- 
having  declared  that  they  shall  pass  in  the  same  manner  as  if  the  convict 
had  died  intestate  ;  1  R.  C.  ch.  169,  §  56;  and  since  the  establishment  of 
the  penitentiary,  with  the  new  penal  code,  it  is  provided  that  where  persons 
are  convict,  and  sentenced  to  the  penitentiary  for  more  than  one  year,  their 
estates  shall  be  committed  to  a  trustee,  by  the  court  of  the  county  where  the 
convict  resided;  who  is  to  give  bond  and  security,  and  to  stand  in  the  si- 
tuation of  an  administrator,  and  is  charged  with  the  duty  of  taking  care  of 
and  managing  the  estate,  during  the  convict's  confinement;  allowing  out 
of  it  a  sufficient  maintenance  for  his  family,  if  he  have  any  ;  and  in  every 
case  the  wife  shall  be  entitled  to  the  same  proportion  of  his  estate  as  if  he 
had  died  intestate.  See  Sess.  Acts,  1820,  ch.  14  ;  passed  on  account  of  a 
verbal  inaccuracy  in  the  act  1  R.  C.  ch.  171,  §  64. 

"  Idiots  and  persons  of  nonsane  memory,  infants  and  persons  under  du- 
ress, are  not  totally  disabled  either  to  convey  or  purchase,  but  submodo  only.* 
For  their  conveyances  and  purchases  are  voidable,  but  not  actually  void. 
The  king,  indeed,  on  behalf  of  an  idiot,  may  avoid  his  grants  or  other  acts. 
But  it  hath  been  said,  that  a  non  compos  himself,  though  he  be  afterwards 
brought  to  a  right  mind,  shall  not  be  permitted  to  allege  his  own  insanity  in 
order  to  avoid  such  grant :  for  that  no  man  shall  be  allowed  to  stultify  him- 
self, or  plead  his  own  disability.  The  progress  of  this  notion  is  somewhat 
curious.  In  the  time  of  Edward  I.,  non  compos  was  a  sufficient  plea  to 
avoid  a  man's  own  bond  :  and  there  is  a  writ  in  the  register  for  the  alienor 
himself  to  recover  lands  aliened  bj|  him  during  his  insanity  ;  dum  fuit  non 
compos  mentis  suae,  ut  dicit,  SfC.  But  under  Edward  III.,  a  scruple  began 
to  arise,  whether  a  man  should  be  permitted  to  blemish  himself,  by  pleading 
his  own  insanity  :  and,  afterwards,  a  defendant  in  assise  having  pleaded  a 
release  by  the  plaintiff  since  the  last  continuance,  to  which  the  plaintiff  re- 
jilied  (ore  tenus,  as  the  manner  then  was)  that  he  was  out  of  his  mind  when 

'Tlioiijli  ihfi  rontracts  of  a  Iiinatir  are  voiHnWp,  vpl  may  his  pstate  l)e  ma^le  rpspniisilile  for  artiolpji 
giiilpii  III  liis  estate  and  rlpgrne,  laken  up  bv  hiinsplf,  tlit  tradc:=rniin  not  liivving  ie;i?:cn  loftipposr  liiin 
a  liiuitic.    5  Barn.  Ac  Ores.  170.     il  C.  L.'  Uf().  i'JO. 
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lie  gave  it,  the  court  adjourned  the  assi.se  ;  doubting  whether,  as  the  plain- 
tiff was  sane  both  then  and  at  the  commoncetnoiit  of  the  suit,  he  should  be 
permitted  to  plead  an  intermediate  deprivation  of  reason  ;  and  the  question 
was  asked,  how  ho  came  to  remember  the  release,  if  out  of  his  senses  when 
he  gave  it.  Under  Henry  VI.  this  way  of  reasoning  (that  a  man  shall  not 
be  allowed  to  disable  himself,  by  pleading  his  own  inca])acity,  because  he 
cannot  know  what  he  did  under  such  a  situation)  was  seriously  adopted  by 
the  judges  in  argument;  upon  a  (juestion,  whether  the  lieir  was  barred  of 
his  right  of  entry  by  the  feoffment  of  his  insane  ancestor.  And  from  these 
loose  authorities,  which'Fitzherbert  does  not  scruple  to  reject  as  being  con- 
trary to  reason,  the  maxim  that  a  man  shiill  not  stultify  himself,  hath  been 
handed  down  as  settled  law:  though  later  opinions,  feeling  the  inconveni- 
ence of  the  rule,  have,  in  many  points,  endeavored  to  restrain  it.*  And, 
clearly,  the  next  heir,  or  other  person  interested,  may,  after  the  death  of 
the  idiot  or  non  compos,  take  advantage  of  his  incapacity,  and  avoid  the 
grant.  And  so  too,  if  he  purcliases  under  this  disability,  and  does  not  after- 
wards upon  recovering  his  senses  agree  to  the  purqliase,  his  heir  may  either 
waive  or  accept  the  estate  at  his  option." 

F'rom  the  foregoing  remarks  of  Mr.  Blackstone,  we  perceive  that  opinions 
upon  this  subject,  are  somewhat  divided.  Mr.  Powell,  in  his  Essay  on 
Contracts,  seems  to  think  the  rule  settled,  that  a  man  shall  not  be  permit- 
ted to  stultify  himself;  and  properly  so  settled,  according  to  his  reasoning, 
because  he  may  affect  lunacy.  This  reason  would  go  to  deny  him  relief, 
both  at  law*and  equity,  and  to  deny  relief,  also,  to  his  heirs.  Yet,  they 
clearly  may  avoid  their  ancestor's  deed  for  lunacy.  Pow.  14.  Mr.  Sug- 
den,  pa.  421,  also  states  the  doctrine  to  be,  that  though  an  idiot  or  lunatic 
recover  his  senses,  he  cannot  himself  avoid  his  contract,  and  he  founds  him- 
self upon  this  passage  of  the  Commentaries.  Mr.  Madoc  also  says,  on  the 
authority  of  the  case  cited  by  Powell,  together  with  some  others,  that  a  man 
cannot  plead  his  lunacy  either  at  law  or  in  equity.      1  Mad.  592. 

Mr.  Fonblanque,  (1  vol.  pa.  42,)  observing  upon  the  reason  given  against 
allowing  an  idiot  or  lunatic  to  stultify  himself,  tliat  he  cannot  know  what  he 
did  when  he  was  of  nonsane  memory,  justly  remarks,  that  this  argument 
would  have  some  weight  if  he  was  to  be  the  witness  ;  but,  as  the  fact  must 
be  proved  aliunde,  it  is  unaccountable  how  such  a  notion  should  have  ac- 
quired the  force  of  a  rule  of  law.  Chitty,  479,  gives  it  as  the  law,  that  lu- 
nacy may  be  given  in  evidence  on  the  plea  of  non  est  factum :  and,  in  2 
Bac.  Ap.  310,  the  rule  is  also  laid  down  as  that  of  the  modern  cases,  that  a 
man  may  avoid  his  deed  for  cause  of  lunacy.  These  opinions  found  them- 
selves chiefly  upon  the  authority  of  Yates  vs.  Boen,  (Str,  1104,)  in  which, 
on  non  est  factum  pleaded,  the  defendant  offered  to  give  his  lunacy  in  evi- 
dence. The  chief  justice  at  first  thought  it  ought  not  to  be  admitted,  upon 
the  rule  that  a  man  shall  not  stultify  himself;  but  on  the  authority  of  some 
cited  cases,  he  afterwards  admitted  it,  and  the  plaintiff  was  defeated. 

Our  own  reporters  furnish  no  cases  upon  this  subject,  so  far  at  least  as 
relates  to  the  admissibility  in  a  court  of  law  of  a  plea  of  lunacy.  But, 
upon  the  reason  of  the  matter — upon  the  authority  of  the  case  of  Yales  vs. 
Boen,  which  has  not  been  impeached — and  upon  the  general  disposition  of 
our  courts  to  get  rid  of  unreasonable  rules  of  law,  unless  too  firmly  estab- 
lished to  be  resisted, — I  cannot  doubt  that  such  a  plea  would  be  now  held 

*  f  n  Cro.  Eli?..  393,  the  opinion  of  Fitzherbert  is  denied  to  be  law,  and  de  non  save  memory  lield  to 
be  a  bad  plea  to  an  action  of"  debt  upon  an  obligation.  The  dofence  might  clearly  be  given  in  evi- 
dence under  the  general  issue,  nnn  assumpsit,  or  non  est  factum.  3  Cam.  123.  2  .\tk.  412.  3  Mod. 
Capes,  3JI).  2Stra.  J104.  4  Co.  12.3.  Ld.Raym.315.  See  much  learning  rc.sipecting  lunaticp,  col- 
lected in  Mr.  Fonblanqne's  edition  of  tlie  Treatise  of  Equity,  p.  40,  As  seq.  and  Collinson  on  Luna- 
tics. Jn  the  ecclesiastical  courts  such  a  rule  prevails,  where  Lord  Stowell  annulled  a  marriage  on  the 
ground  of  the  insanity  of  the  husband;  saying,  "It  is,  I  conceive,  perfectly  clear  in  law,  that  a  party 
may  come  forward  to  maintain  his  own  past  incapacity  "    1  Ilagg.  Kep.  414.    2  Ev.  I'othier,  25. 
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good  in  Virginia.  As  to  the  courts  of  equity,  it  may  seem  doubtful,  from 
the  remark  of  Mr.  Fonblanque,  p.  43,  whether,  even  in  equity,  the  plea  of 
lunacy  is  allowable  on  the  part  of  the  lunatic  himself.  It  is  admitted,  in- 
deed, that  if  he  continues  lunatic,  and  a  committee  is  appointed  for  him,  his 
committee  may  plead  his  lunacy,  or  even  file  a  bill  to  set  aside  his  contracts. 
2  Vern.  412,  G78.  So  if  he  dies  lunatic,  his  heir  may  likewise  do  so.  Co. 
Litt.  2  b.  Sugden,  421.  (Blackstone,  in  this  passage.)  No  good  reason 
seems  assignable  for  denying  the  privilege  to  himself,  if  he  recovers  the  use 
of  his  understanding.  Indeed,  as  courts  permit  even  weakness  of  under- 
standing and  extreme  drunkenness  (1  H.  &  M.  70.  1  Wash,  1G4,)  to  be  con- 
sidered as  of  weight  in  questions  of  specific  performance  of  contracts,  it 
would  be  strange,  indeed,  if  absolute  lunacy  should  not  be  relieved  against. 
Yet,  no  direct  decision  can  be  cited,  it  would  seem,  establishing  the  right 
of  the  party  Amse//,  to  avoid  his  own  acts,  even  in  a  court  of  equity,  for  his 
own  lunacy  ;  as  the  diligence  and  learning  of  the  authors  of  the  most  ap- 
proved treatises  have  failed  to  present  us  with  one.  See  Newland,  17. 
Powell,  25,  26.  1  Fon.  43,  44.  They  seem,  indeed,  to  confine  the  inter- 
ference of  courts  of  equity,  in  the  lunatic's  lifetime,  to  those  cases  in  which 
he  continues  lunatic,  and  sues  by  a  committee.  Yet,  I  should  not  hesitate 
to  say,  that  upon  the  general  principles  of  a  court  of  equity,  if  a  person  of 
nonsane  mind  executes  a  deed  at  the  time  of  his  insanity,  and  afterwards 
recovers  his  senses,  he  may  file  a  bill  in  equity  to  set  it  aside,  or  plead  the 
lunacy  in  avoidance  of  it.  Though  we  have  no  direct  case  in  point,  yet 
that  of  Horner  I's.  Marshall,  (5  Mun.)  is  perhaps  as  strong  as  a^y  that  can 
be  put.  In  that  case,  the  court  of  appeals  permitted  Horner,  in  equity,  to 
aver  his  own  insanity,  as  an  excuse  for  the  slander  of  Marshall.  Now,  here 
he  was  obviously  availing  himself  of  a  matter  which  it  is  said  he  could  not, 
in  England,  in  person  plead  in  bar  of  a  contract,  or  assign  as  a  reason  for 
rescinding  it.  VVe  do  not,  however,  learn  from  the  report,  whether  the 
particular  question  was  considered  by  the  court,  or  raised  by  the  bar.  Yet, 
it  strengthens  my  conviction,  that  in  our  courts,  a  bill  to  set  aside  a  contract 
for  insanity,  may  be  filed,  after  the  lunatic  has  recovered  his  senses,  and 
would  be  entertained.  Were  it  otherwise,  the  perpetration  of  a  fraud  up- 
on one  non  compos,  would  go  unscathed,  if,  before  a  commission  of  lunacy 
issued,  the  lunatic  became  compos  :  for  after  he  becomes  compos,  and  resumes 
the  management  of  his  own  affairs,  the  committee  cannot  sue,  and  if  the 
lunatic  cannot,  no  one  can  during  his  life.  See  1  Ev.  Poth.  25.  12  C.  L. 
Rep.  79. 

In  a  former  lecture  we  have  seen,  that  though  an  infant  may  purchase 
lands,  yet  he  may  "  waive  such  purchase  or  conveyance,  when  he  comes  to 
full  age ;  or,  if  he  does  not  then  actually  agree  to  it,  his  heirs  may  waive  it 
after  him.*  Persons,  also,  who  purchase  or  convey  under  duress,  may  af- 
firm or  avoid  such  transaction,  whenever  the  duress  is  ceased.  For  all  these 
are  under  the  protection  of  the  law  ;  which  will  not  suffer  them  to  be  im- 
posed upon,  through  the  imbecility  of  their  present  condition  :  so  that  their 
acts  are  only  binding,  in  case  they  be  afterwards  agreed  to,  when  such  im- 
becility ceases." 

To  make  a  good  and  valid  contract  or  deed,  it  is  obvious  there  must, 
among  other  things,  be  parties  able  to  contract  and  willing  io  contract.  If 
unable  to  contract  for  want  of  understanding,  their  contracts  are  void,  as  in 
the  case  of  idiots  and  madmen.  If  they  have  not  freedom  of  will,  they 
cannot  contract,  because  the  i«?7Z  is  necessary  to  constitute  a  binding  agree- 
ment.    Hence  a  feme  covert  cannot  contract,  because  she  is  deemed  to  be 

*  It  is  proper  to  add  liorc  that  guardisiis  of  infants,  and  comniiitees  of  idiots  and  lunatics,  are  by  I 
K.  C.  cli.  108,  and  th.  109,  empowered  to  renew  any  leape  for  lives  or  years,  and  apply  the  profits  oj 
such  renewal  for  the  benefit  of  such  lunatic,  or  infant,  their  heirs  or  executors. 
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under  tlie  power  of  her  liiisband,  and  to  Itc  williout  a//ee  will  of  her  own. 
The  case  of  duress  is  another  instance  of  the  same  kind.  As  to  duress,  see 
Book  I . 

It  may  not  be  amiss  to  consider  more  particularly  the  subject  of  duress, 
in  this  place.  1.  According  to  the  doctrines  of  law.  2.  Of  courts  of 
equity. 

1.  As  to  courts  of  law.  Duress,  as  we  have  seen,  is  either  duress  for 
menaces,  or  duress  of  imprisonment.  Of  the  former  it  is  scarcely  necessa- 
ry to  say  more  than  the  commentator  lias  done  in  the  passa;,fes  just  cited. 

Of  duress  of  imprisonment,  it  may  be  observed  ;  that  at  law,  if  the  de- 
fendant is  lawfully  in  custody,  at  the  suit  even  of  the  party  to  whom  the 
deed  is  made  or  bond  <,nvcn,  such  deed  or  bond  is  not,  for  that  cause,  void: 
for  it  is  not  accounted  duress  of  imprisonment,  unless  either  the  imprison- 
ment itself  be  unlawful,  or  some  tf)rtious  or  unlawful  duress  is  offered  to  the 
party  while  in  prison.  The  quaint  reason  assigned  is,  that  (xeculio  juris 
von  habet  injuriam. 

It  is  immaterial  whether  the  illerral  imprisonment  be  in  a  common  gaol 
or  elsewhere,  but  it  is  material  that  the  obligor,  or  maker  of  the  deed,  be  in 
prison  at  the  suit  or  instance,  or  by  procurement  of  the  party  to  whom  the 
bond  or  deed  is  made.  And  the  reason  seems  obviously,  that  deeds  are 
avoided  for  duress  of  imprisonment,  because,  under  such  circumstances,  the 
law  will  intend  that  they  are  made  rather  to  procure  the  party's  release  than 
from  his  free  consent ;  and.  therefore,  does  not  presume  that  where  A  is  im- 
prisoned vj<||pngfully  by  B,  and  executes  his  bond  to  C,  that  lie  does  it  from 
constraint  ;  for  he  is  not  in  constraint  of  the  obligee,  C,  but  of  another  ; 
and  he  cannot  be  relieved  by  C's  assent,  but  by  B's  assent. 

It  would  seem  that  if  a  man  falsely  charges  another  with  a  felony,  and 
has  him  taken  on  a  warrant,  with  a  view  to  compel  him  to  execute  a  bond, 
the  bond  will  be  voidable  for  the  duress.  Though  it  has  been  decided,  that 
although  A  has  no  cause  of  action  against  B,  and  sues  him  nevertheless,  and 
holds  him  to  bail,  and  while  he  is  in  prison,  threatens  him,  that  if  he  does 
not  sign  a  release  to  him,  he  shall  lie  there  and  rot,  yet  as  he  is  lawfully  in 
custody,  to  wit,  by  writ,  duress  cannot  be  pleaded.  Levinz,  69.  The  law  of 
this  case,  however,  may,  I  think,  well  be  doubted  ;  and  indeed,  it  is,  in  gen- 
eral terms,  laid  down  by  Judge  Buller,  (N.  Pr.  17'2,)  that  if  a  deed  be  given 
on  an  arrest  without  cause  of  action,  or  if  the  arrest  were  without  good  au- 
thority, though  for  a  just  debt,  or  if  the  arrest  were  by  warrant  from  a  justice, 
on  a  charge  of  felony,  wliere  no  felony  was  committed,  or  though  a  felony 
was  committed,  yet,  if  the  arrest  be  unlawfully  made  use  of,  in  any  of  these 
cases  it  will  be  construed  a  duress. 

It  seems  to  have  been  at  one  time  held,  that  duress  to  the  father  should 
avoid  the  deed  of  the  son,  and  vice  versa.  But  the  better  opinion  seems  to 
be,  that  no  man  shall,  at  law,  avoid  a  deed  on  the  ground  of  duress  to  ano- 
ther than  himself  or  his  wife,  let  him  be  related  how  he  may.  Shep.  Touch. 
GO.  1  Bac.  Ap.  418.  And  hence,  though  duress  of  the  principal  may 
avoid  the  bond  as  to  him,  it  does  not  avoid  it,  it  is  said,  as  to  the  security. 
Cro.  Jac.  187.     Esp.  174.     Quaere. 

2.  As  to  courts  of  equity.  They  seem  more  liberal  herein,  as  on  most 
other  subjects,  than  courts  of  law  ;  for  they  not  only  avoid  a  deed  for  du- 
ress where  a  wrong  use  is  made  of  an  arrest,  although  the  arrest  itself  may 
have  been  originally  lawful,  1  Atk.  409,  (which,  it  would  seem,  a  court  of 
law  will  also  do,)  but  they  view  with  great  distrust  and  jealousy,  transac- 
tions with  persons  in  goal,  though  not  by  the  procurement  of  the  other  con- 
tracting party.  1  Vez.  jr.  4-J.  And  though  it  is  admitted  in  equity,  that  a 
man  may  make  an  agreement  in  goal,  it  must  be,  it  would  seem,  where  he 
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can  have  proper  assistance  and  advice,  (2  Vez.  sen.  G35,)  and  not  other- 
wise. 

But  besides  the  cases  of  actual  duress,  above  alluded  to,  there  are  other 
cases  in  which  the  courts  of  equity  have  given  relief,  because  the  party  con- 
tractinnr  was  within  the  power,  orgreatly  under  the  influence,  of  the  party 
contracted  with.  Such  are  the  cases  of  contracts  between  parent  and  child, 
guardian  and  ward,  and  attorney  and  client,  to  all  which  we  shall  more 
particularly  advert  in  another  place.  It  will  suffice  here  to  remark,  that  in 
some  of  those  cases  the  influence  or  power  of  one  party  over  the  other  is 
of  itself  deemed  sufficient  to  avoid  the  contract,  and  in  all  it  is  an  ingredi- 
ent which,  when  accompanied  by  any  other  strong  circumstances,  is  deci- 
sive against  it. 

The  case  of  a  feme-covert  is  somewhat  different  from  those  already  men- 
tioned. She  may  purchase  "  an  estate  without  the  consent  of  her  husband, 
and  the  conveyance  is  good  during  the  coverture,  till  he  avoids  it  by  some 
act  declaring  his  dissent.  And,  though  he  does  nothing  to  avoid  it,  or 
even  if  he  actually  consents,  the  feme-covert  herself  may,  after  the  death  of 
her  husband,  waive  or  disagree  to  the  same  :  nay,  even  her  heirs  may  waive 
it  after  her,  if  she  dies  before  her  husband,  or  if  in  her  widowhood  she  does 
nothing  to  express  her  consent  or  agreement.  But  the  conveyance  or  other 
contract  of  a  feme-covert  (except  by  some  matter  of  record)  is  absolutely 
void,  and  not  merely  voidable  ;  and  therefore  cannot  be  affirmed  or  made 
good  by  any  subsequent  agreement."  ^^ 

To  this  short  abstract  we  may  add  with  advantage  some  remUKs. 

If  a  husband  and  wife  join  in  a  lease  for  years,  of  the  wife's  land,  by  in- 
denture, the  wife,  after  the  husband's  death,  may  confirm  the  lease,  though 
not  executed  with  the  solemnities  required  by  law.  Bac.  Leases,  C.  Doug. 
53.  Bac.  Void  and  Voidable  C.  Plow.  65.  The  I'eason  would  at  first  view 
seem]  to  be,  that  if  the  lease  is  deemed  by  her  to  bo  advantageous,  when  her 
freedom  of  will  is  restored,  the  tenant  can  have  no  reason  to  complain, 
since  it  is  his  own  contract,  mads  of  his  own  free  will,  that  is  enforced.  But 
this  reason  would  seem  to  apply  equally  to  other  contracts,  which  are,  how- 
ever, confessedly  void,  and  not  merely  voidable.  And  we  must  remember, 
that  the  distinction  between  void  and  voidable  acts  is,  that  those  which  are 
void  never  can  be  confirmed,  for,  quod  ah  initio  non  valet,  tractu  temporis 
non  convalescet  ;  but  voidable  acts  admit  of  confirmation. 

It  will  be  proper,  therefore,  before  we  proceed  further,  to  attain,  as  far  as 
possible,  accurate  notions  on  this  subject,  that  we  may  be  enabled  to  un- 
derstand and  reconcile  the  conflicting,  or  seemingly  conflicting,  cases  in  the 
books. 

Now,  the  general  rule  laid  down  by  our  author,  is  unquestionably  true, 
"  that  in  England,  the  conveyance  of  a  feme-covert,  except  by  matter  of  re- 
cord, is  absolutely  void,  and  not  merely  voidable,  and,  as  such,  incapable  of 
confirmation  by  any  subsequent  agreement."  Yet,  it  requires  various  mo- 
difications, and  is  liable  to  some  exceptions. 

1.  Where  it  is  said  "  the  conveyance  is  void  unless  it  be  made  by  some 
matter  of  record,"  we  must  understand,  nevertheless,  that  in  England,  and 
with  us,  the  equitable  interests  of  the  wife  may  be  transferred  by  a  proceed- 
ing in  a  court  of  equity,  analogous  to  the  privy  examination  which  takes 
place  on  the  levy  of  a  fine  in  England,  or  on  the  executi(jp  of  a  deed  here. 
This  matter  will  be  more  fully  explained  hereafter.  See  Bac.  Baron  and 
Feme,  I. 

2.  Where  our  author  tells  us,  that  every  conveyance  of  a  feme-covert  is 
absolutely  void,  he  must  be  taken  with  some  limitation.  The  case  of  a  lease 
by  the  husband  and  wife,  by  indenture  of  the  wife's  larwl /or  years,  (not  for 
life,)  is  an  admitted  exception,  as  appears  from  the  books  above  cited.    The 

29* 
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true  reason  of  this  CTcception  is  said,  by  Lord  Mansfield,  to  be  for  the  bene-' 
fit  of  agriculture  and  tillage.  Cowper,  203.  For,  in  the  language  of  the 
old  books,  if  the  husband,  during  the  coverture,  had  no  ])0\ver  of  dealing 
and  contracting  in  respect  to  the  wife's  possessions,  while  that  power  is  al- 
so taken  from  her,  they  would  be  obliged  to  keep  their  lands  in  their  own 
manurance  and  occupation,  which  might  be  to  the  prejudice  of  both.  The 
husband,  therefore,  is  empowered,  even  alone,  to  make  leases  for  years,  by 
deed  ;  and,  a  fortiori,  when  joined  by  her  ;  and  if  she  assent  thereto,  by  ac- 
ceptance of  rent  which  becomes  due  after  his  death,  the  lease  thereby  be- 
comes absolute  and  unavoidable.  Bac.  Baron  and  Feme.  The  husband, 
then,  being  empowered  to  make  the  lease,  ii  cannot  be  ipso  facto  void,  for 
the  law  would  not  empower  him  to  do  a  vain  thing;  and  as,  after  his  death, 
to  permit  the  wife  to  receive  the  rents  and  enjoy  the  benefit  of  the  lease,  and 
afterwards  to  disaffirm  it,  would  be  unjust,  and  tend  to  the  prevention  of 
tenants  taking  such  leases,  and  so,  to  the  injury  of  agriculture,  the  law  is 
more  liberal  to  them,  and  allows  them  to  be  only  voidable,  and  therefore  ca- 
pable of  confirmation.  But  after  the  husband's  death,  the  deed  is  voidable 
at  the  pleasure  of  the  wife.* 

It  may  also  be  observed,  that  as  a  lease  for  years  is  considered  rather  as  a 
contract  for  the  possession,  than  as  a  conveyance,  the  payment  of  rent  by 
the  tenant,  and  the  acceptance  by  the  wife,  may  well  be  considered  as 
amounting,  in  effect,  to  a  new  contract,  when  she  has  perfect  freedom  of 
will.         ^ 

3.  WhU^  our  author  says  that  the  deed  is  absolutely  void  and  incapable 
of  confirmation,  he  is  right  in  the  general ;  for  what  is  void  cannot  be  con- 
firmed. Per  Lord  Mansfield,  Doug.  53.  But  yet,  it  seems  that  the  rede 
livery  by  a  widow,  of  a  deed  delivered  by  her  whilst  covert,  is  a  suflicient 
confirmation  so  as  to  bind  her,  without  its  being  re-executed  and  reattested. 
Cow.  20*2.  This  seems  to  be  in  perfect  consonance  with  legal  principles ; 
for,  although  where  there  has  once  been  an  effectual  delivery,  the  secowrf  de- 
livery passes  nothing  ;  (Perk.  154,  cited  Cow.  202;)  yet  here,  the  first  de- 
livery being  void,  the  second  is  good  and  effectual.  In  the  case  from  Cow- 
per, however,  it  was  further  decided,  that  a  surrender  by  writing,  not  sealed, 
of  the  possession  of  the  property,  and  a  direction  by  writing,  not  sealed,  to 
the  tenants,  to  attorn  to  the  mortgagee,  (tor  it  was  a  mortgage  of  her  lands,) 
was  equivalent  to  a  reacknowledgment  and  delivery  of  the  deed.  I  confess 
this  case  seems  to  me  to  have  strained  the  doctrine  of  redelivery  very  far, 
in  order  to  get  at  the  justice  of  the  case.     See  2  P.  Wma.  126. 

It  may  not  be  amiss  to  add  here,  that,  in  general,  the  bond  of  a  feme-co- 
vert is  absolutely  void.  2  Wils.  3.  2  Saun.  213.  But  if  a  feme-covert 
haye  a  sepaj'ate  property,  and  borrows  money,  and  executes  a  bond,  or  en- 
ters into  a  bond  conjointly  with  her  husband,  for  security  of  his  debts,  this 
will  give  a  foundation  to  demand  the  money  out  of  her  separate  estate.  2 
Vez.  190.  Bac.  Baron  and  Feme.  2  P.  Wm^.  144.  1  Br.  Ch.  Rep.  16. 
But  she  will  be  entitled,  after  his  death,  to  remuneration  out  of  his  estate, 
unless  it  appears  to  have  been  intended  as  a  gift.  2  Vern.  437.  1  Bac. 
Ap.  205.     1  Br.  Pari.  Ca.  1.  '&c. 

As  to  the  moVie  prescribed  by  our  law,  whereby  a  feme-covert  may  bind, 
bar,  or  convey  her  interest  in  real  estate,  that  will  be  fully  treated  of  in  the 
ensuing  chapter.  . 

It  may  not  be  amiss  to  observe  here,  that  at  common  law,  the  convey- 
ance of  the  husbanjd  operated  a  discontinuance  of  the  wife's  estate,  even 
when  the  wife  did  not  join.  1  Bac.  SOL  This  was  inhibited  by  the  sta- 
tute of  32  H.  8,  ch.  33,  with  which  our  act  (1  R.  C.  ch.  129,  §  5,)  agrees^ 

*  This  was  the  common  ^aw.  The  Stat.  32  H.  8  ch.  28,  remedied  the  defect  of  title.  2  B'mg.  113. 
The  Statute  is  not  in  force,  here. 
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In  the  subsequent  volume,  we  shall  find  that  a  discontinuance  had  the  ef- 
fect of  takinir  away  the  wife's  right  of  entry,  and  of  forcing  her  to  resort 
to  a  suit  to  recover  her  land.  She  may,  in  such  case,  now  enter  without 
suit. 

"  The  case  of  an  alien  born  is  also  peculiar.  For  he  may  purchase  any 
thino-  ;  but  after  purchase  he  can  hold  nothing  except  a  lease  for  years  of  a 
house  for  convenience  of  merchandise,  in  case  he  be  an  alien  friend.* 

II.  "  We  are  next,  but  principally,  to  enquire,  how  a  man  may  aliene  or 
convey;   which  will  lead  us  to  consider  the  several  modes  of  conveyance. 

"  In  consequence  of  the  admission  of  property,  or  the  giving  a  separate 
right  by  the  law  of  society  to  those  things  which  by  the  law  of  nature  were 
in  common,  there  was  necessarily  some  means  to  be  devised,  whereby  that 
separate  right  or  exclusive  property  should  be  originally  acquired  ;  which, 
we  have  more  than  once  observed,  was  that  of  occupancy  or  first  possession. 
But  this  possession,  when  once  gained,  was  also  necessarily  to  be  continu- 
ed ;  or  else,  upon  one  man's  dereliction  of  the  thing  he  had  seised,  it  would 
again  become  common,  and  all  those  mischiefs  and  contentions  would  en- 
sue, which  property  was  introduced  to  prevent.  For  this  purpose,  there- 
fore, of  continuing  the  possession,  the  municipal  law  has  established  de- 
scents and  alienations :  the  former  to  continue  the  possession  in  the  heirs 
of  the  proprietor,  after  his  involuntary  dereliction  of  it  by  his  death  ;  the  lat- 
ter to  continue  it  in  those  persons  to  whom  the  proprietor,  by  his  own  vo- 
luntary act,  should  choose  to  relinquish  it  in  his  lifetime.    A  translation,  or 

*  If,  gays  Lord  Coke,  (Co.  Litt.  2,  a.  b.  Com.  Dig.  Aliens,  C.  2,  see  tlie  reasonF.  Bac.  Ab.  Aliens, 
C)  "  an  alien  purchase  houses,  lands,  tenements  or  hereditaments,  to  iiim  and  his  heirs,  albeit  he 
can  have  no  heirs,  vet  lie  is  of  capacity  to  tafce  a  fee-simple,  but  not  to  hold  :  for  upon  office  found, 
that  is,  upon  the  inquest  of  a  properjiu y,  the  king  shall  have  it  by  hi?  prerogative  of  wliomsoever 
the  land  is  holden  ;  and  so  it  is  il'  the  alien  doth  pnicliase  land  and  die,  the  law  doth  cast  the  freehold 
and  inheriiance  upon  the  king."  And  if  an  alien  purcha^e  to  him  and  the  heirs  of  his  body,  he  is 
tenant  in  tail;  and  if  he  suffer  a  recovery,  and  afterwards  an  oft\ce  is  found,  the  recovery  is  good  to  bar 
the  remainder,  (9  Co.  141.  2  Roll.  32J. '  4  Leon.  84.  Com.Dig.  Aliens,  C.  2.)  but  the  estate  purchas' 
ed  by  an  alien  does  not  vest  in  the  king  till  office  found,  until  which  the  alien  is  seised,  and  may  sus- 
tain actions  for  injuries  to  the  property.  (5  Co.  52,  b.  1  Leonard,  47.  4  Leon.  82.  Com.  Dig. 
Aliens,  C.  4.)  But  though  an  alien  may  iafce  real  property  by  purchase,  yet 'he  cannot  take  by  de- 
scent, bv  dower,  or  bv  the  curtesy  of  England,lwliicli  are  the  acts  of  the  law,  for  the  act  of  law,  sayg 
Sir  Edward  Coke.  (7  Co.  25,  a.  Com.  Dig.  Aliens,  C.  1  Bac.  Ab.  Aliens,  C.  2  Bla.  Com.  249,)  giv- 
eth  the  alien  noiiiing.  Therefore,  by  the  common  law,  (Co.  Litt.  8,  a.)  an  alien  cnuld  not  inherit  to 
his  father,  though  the  father  were  a  natural  born  subject,  and  the  statutes  have  made  no  alteration  in 
t4iis  respect  in  nivor  of  persons  who  do  not  obtain  deni/.ation  or  naturalization.  So  tlmt  an  alien  is 
at  this  day  excluded,  not  only  fiom  holding  what  he  has  taken  by  piirc  base  after  office  found,  but  from 
even  taking  hy  descent  at  all ;  and  the  reasons  of  tliis  distinciidn  between  the  act  of  the  a/ien  himself, 
by  which  he  may  take  but  cacnot/io/t/,  and  the  act  of  the  lawby  which  he  cannot  even  take,  is  mark- 
ed by  Lord  Hale,  in  his  judgment  in  the  case 'of  Colling  wood  v  Pace,  1  Vent.  417,  where  he  says, 
though  an  alien  may  take  by  purchase  by  hjs  own  contract  that  wliich  he  cannot  retain  against  the 
king,  yet  the  law  will  not  enabl-e  him  by  act  of  hisown  lo  transfer  by  hereditary  descent,  or  to  take  by 
an  act  in  laio  ;  for  the  law,  quce  nihil  f rust ra,  (which  does  nothing  in  vain,)  will  not  give  an  inheritance 
or  freehold  by  act  in  law,  for  he  cannot  keep  it.  ^ 

The  general  rule  of  the  law  therefore  appears  to  be,  that  an  alien  by  purchase,  which  is  his  own 
act,  may  take  real  property  but  cannot /lo/i  it ;  by  t/escen<,.  dower,  or  curtesj',  or  any  tither  conceiva- 
ble act  of  the  law,  he  cannot  even  taie  any  lands,  tenements,  or  hereditaments  whatsoever,  much 
less  hold  them.    The  reason  of  the  law's  general  exclusion  of  aliens,  we  have  seen  ante,  1  Book. 

In  formei  times  no  alien  was  peimiited  even  to  occupy  a  house  for  his  habitation,  and  the  altera- 
tion in  that  law  was  merely  in  favor  of  commerce  and  merchants.  (See  1  Rapin  Hist.  Eng.  36J,  n.  9, 
Bac.  Ab.  Aliens,  C.)  There  is  a  diversity,  says  Sir  Edward  Coke,  (Co.  Lilt.  2,  b.  Com.  Dig.  Aliens, 
C.  3.)  between  a  lease  for  years  of  a  house  for  the  habitation  of  a  nerclinnt  stranger,  being  an  alien,  • 
whose  king  is  in  a  league  with  ours,  and  a  lea-e  for  years  of  lands,  meadows,  pastLires,  woods,  and 
the  like  ;  for  if  he  take  a  lease  for  years  oi  lands,  meadows,  &c.  upon  office  found,  the  king  shall  have 
it:  but  of  a  house  for  hnbil'Uion,  hemay  take  a  lease  for  years,  as  incident  ta  commerce,  for  without 
habitation,  he  cannot  merchandise  or  trade  :  but  if  he  depart  or  relinquish  the  realm,  the  king  shall 
have  the  lense,  ifcc.  (Co.  Litt.  2,  b.  Corn.  Dig.  Aliens,  C.  3,  but  in  Toller,  12,  it  is  said  an  alien  may 
bequeath  a  lease.)  Bntihere  is  a  note  in  the  m;irgiii  of  Dyer,  2,  b.  Com.  1/ig.  Aliens,  C.  3,  which 
asserts  that  the  alien  does  not  forfeit  Ids  iiiieiest  in  tiie  house  to  llie  king  by  g|»ing  be>ond  sea,  if  there 
be  servants  rcs'ding  in  it  during  the  ti  ne  of  his  absence.  If  an  alien  (contiiiiies  Sir  Edward  Coke, 
Co.  Litt.  2,  b.  Com.  Dig.  Aliens,  C.  3.)  die  posse.^sed  of  a  lease  for  years  of  a  house,  neither  hi?  exe- 
cutors nor  ailministrators  shall  have  it,  but  the  kiiig,  for  he  had  it  only  for  habitation  as  necess.iry  to 
n\a4ra<le,  and  not  for  the  benefit  of  his  executors  or  administrators.  .So  if  the  alien  be  no  merchant, 
then  the  king  shall  have  the  lease  for  years,  albeit  it  were  for  his  habitation.  (Co.  Litt.  2,  b.  1  Rol. 
194,  138.  Com.  Dig.  Aliens,  3,  C.  Bac.  Ab.  Aliens,  C.)  So  that  at  this  day  no  alien  can  hold  a  lease 
of  any  house,  even  for  his  habitation,  aniess  he  be  engajjed  in  mercantile  pursuits,  a  strong  proof  of 
the  peculiar  partiality  of  the  British  law  to  commerce. 
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transfer,  of  property  being  tlius  ailiiutted  Ly  law,  it  became  necessary  that 
this  transfer  should  be  properly  evidenced  :  in  order  to  prevent  disputes, 
either  about  the  fact,  as  whether  (here  was  any  transfer  at  all ;  or  concern- 
ing the  persons,  by  whom  and  to  whom  it  was  translerrcd  :  or  with  regard 
to  the  subject  matter,  as  what  the  thing  transferred  consisted  of;  or,  lastly, 
with  relation  to  the  mode  and  (jualily  of  the  transfer,  as  for  what  period  of 
time  (or,  in  othcrvvords,  for  what  estate  and  interest)  the  conveyance  was 
made.  The  legal  evidences  of  this  translation  of  property  are  called  the 
common  assurances  of  the  kingdom ;  whereby  every  man's  estate  is  assured 
to  him,  and  all  controversies,  doubt.^-,  and  difliculties,  are  either  prevented  or 
removed. 

"  These  comm.on  assun-nccs  are  of  four  kinds  :  l.By  matter  in  pais,  or 
deed  ;  which  is  an  assurance  transacted  between  two  or  more  private  per- 
sons in  pais,  in  the  country  ;  that  is,  (according  to  the  old  common  law,) 
upon  the  very  spot  to  be  transferred.  *2.  By  matter  of  record,  or  an  assu- 
rance transacted  only  in  the  king's  public  courts  of  record.  3.  By  special 
custoin,  obtaining  in  some  particular  places,  and  relating  only  to  some  par- 
ticular species  of  property.  Which  three  are  such  as  take  effect  during  the 
life  of  the  party  conveying  or  assuring.  4.  The  fourth  takes  no  effect  till 
after  his  death  ;  and  that  is  by  devise,  contained  in  his  last  will  and  testa- 
ment.     We  shall  treat  of  each  in  its  order. 


CHAPTER  XVII. 

OF  ALIENATION  BY  DEED. 

"  In  treating  of  deeds  I  shall  consider,  first,  their  general  nature  ;  and, 
next,  the  several  sorts  or  kinds  of  deeds,  with  their  respective  incidents. 
And  in  explaining  the  former,  I  shall  examine,  first,  what  a  deed  is  ;  second- 
ly, its  requisites  ;  and,  thirdly,  how  it  may  be  avoided. 

1.  "  First,  then,  a  deed  is  a  writing  sealed  and  delivered  by  the  parties. 
It  is  sometimes  called  a  charter,  carta,  from  its  materials  ;  but  most  usually, 
when  applied  to  the  transactions  of  private  subjects,  it  is  called  a  deed,  in 
Latin  factum,  because  it  is  the  most  solemn  and  authentic  act  that  a  man 
can  possibly  perform,  with  relation  to  the  disposal  of  his  property  ;  and 
therefore  a  man  shall  always  be  estoppedhy  his  own  deed,*  or  not  permitted 
to  aver  or  prove  any  thing  in  contradiction  to  what  he  has  once  so  solemnly 
and  deliberately  avowed.  If  a  deed  be  made  by  more  parties  than  one, 
there  ought  to  be  regularly  as  many  copies  of  it  as  there  are  parties,  and 
each  should  be  cut  or  indented  (formerly  in  acute  angles  instar  dentium, 
like  the  teeth  of  a  saw,  but  at  present  in  a  waiving  line)  on  the  top  or  side, 
to  tally  or  correspond  with  the  other  ;  which  deed,  so  made,  is  called  an 
indenture.  Formerly,  when  deeds  were  more  concise  than  at  present,  it 
was  usual  to  write  both  parts  on  the  same  piece  of  parchment,  with  some 
word  or  letters  of  the  alphabet  written  between  them  ;  through  which  the 
parchmewt  was  cut,  either  in  a  straight  or  indented  line,  in  such  a  manner  as 
to  leave  half  the  word  on  one  part  and  half  on  the  other.  Deeds  thus  made 
were  denom\na.ted  syngrapha  by  the  canonists;  and  v.ith  us  chirographa,  or 
hand-writings  ;  the  word  cirographum  or  cyrographum  being  usually  that 
which  is  divided  in  making  the  indenture  :  and  this  custom  is  still  preserv- 

•  "Estopped  by  his  own  deed."  It  is  on  tliis  principle,  that  if  one  make  a  lease  for  years,  by  in- 
denture, of  lands,  wherein  he  hath  nothing  at  the  time  of  the  lease  made,  and  after  purchases  those 
very  lands,  this  shall  make  the  lease  good  and  isnavoidable;  (see  Sug.  523;)  for  he  having  expressly 
demised  them  by  indenture,  is  estopped  by  the  solemnity  of  that  act  to  denj'  it,  or  to  deny  his  right  to 
demise.  Co.  Litt.  47,  227,  a.  Bac.  Abr.  Leases,  O.  In  the  followiDg  volume  we  shall  have  occa- 
sion to  be  more  particular  on  the  subject  of  esioppels. 
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ed  in  making  out  the  indentures  of  a  fine,  whereofhereafter.  But  at  length 
indenting  only  has  come  into  use,  without  cutting  through  any  letters  at  all ; 
and  it  seems  at  present  to  serve  for  little  other  purpose  than  to  give  name 
to  the  species  of  the  deed.*  When  the  several  parts  of  an  indenture  are 
interchangeably  executed  by  the  several  parties,  that  part  or  copy  which  is 
executed  by  the  grantor  is  usually  called  the  original,  and  the  rest  are  coun- 
terparts :  though  of  late  it  is  most  frequent  for  all  the  parlies  to  execute 
every  part;  w^iich  renders  them  all  originals.  A  deed  made  by  one  party 
only  is  not  indented,  hut  polled  or  shaved  quite  even  ;  and  therefore  called 
a  deed-poll,  or  a  single  deed. 

II.  "  We  are  in  the  next  place  to  consider  the  requisites  of  a  deed.  The 
first  of  which  is,  that  there  be  persons  able  to  contract  and  be  contracted 
with  for  the  purposes  intended  by  the  deed  :  and  also  a  thing,  or  subject- 
matter  to  be  contracted  for;  all  which  must  be  expressed  by  sufficient 
names.  So  as  in  every  grant  there  must  be  a  grantor,  a  grantee,  and  a 
thing  granted  :  in  every  lease  a  lessor,  a  lessee,  and  a  thing  demised. 

"  Secondly,  the  deed  must  be  founded  upon  good  and  sufficient  conside- 
ration. Not  upon  an  usurious  contract,  [1  R.  C.  ch.  102.  So  as  to  gam- 
ing. Id.  ch.  147,]  nor  upon  fraud  or  collusion,  either  to  deceive  purcha- 
sers bona  fide,  or  just  and  lawful  creditors ;  any  of  which  bad  considera- 
tions will  vacate  the  deed,  and  subject  such  persons,  as  put  the  same  in 
ure,  to  forfeitures,  and  often  to  imprisonment. t  A  deed  also,  or  other 
grant,  made  without  any  consideration,  is,  as  it  were,  of  no  effect:  for  it  is 
construed  to  enure,  or  to  be  effectual,  only  to  the  use  of  the  gliintor  him- 
self. The  consideration  may  be  either  a  good  or  a  valuable  one.  A  good 
consideration  is  such  as  that  of  blood,  or  of  natural  love  and  affection, 
when  a  man  grants  an  estate  to  a  near  relation  ;  being  founded  on  motives 
of  generosity,  prudence,  and  natural  duty  ;  a  valuable  consideration  is  such 
as  money,  marriage,  or  the  like,  which  the  law  esteems  an  equivalent  given 
for  the  grant :   and  is,  therefore,  founded  in  motives  of  justice.     Deeds 

•Indenting  is  unnecessary.  2  Wasli.SC.  Since  tiiis  decision  the  di.-tinjjiiishing  characteristic  of 
an  iurteiiture  is,  that  it  is  a  deed  to  which  tliere  is  more  than  one  party ;  and  they  are  called  bipjttit.e, 
tripartite,  quadripartite,  &.C.  according  to  the  number  of  parties  thereto.  A  deed  poll,  on  the  other 
hand,  is  where  there  is  but  one  party  to  the  deed.  Deeds  were  formerly  indented  to  prevent  frauds  ; 
most  probably  at  a  time  when  they  were  not  to  be  identified  by  the  hand-writing.,  as  signing  was  iin- 
iieccssary,  and  olten,  indeed,  beyond  the  ability  o{  the  parties.  Hence  there  were  several  copies  of 
the  indenture,  of  which  each  party  had  one,  and  they  were  piobably  all  indented  exactly  alike,  to  in- 
sure the  party  against  another  deed  being  substituted  ibr  thatCKecule'd  by  himself.  However  this  may- 
be, all  tliese  copies  of  the  indenture  which  were  each  of  them  executed  by  all  the  parties,  and  called 
counterparts,  make  but  one  deed,  and  each  is  of  as  full  effect  as  the  original.  Litt.  $  370.  Uo.  Litt. 
229.  In  practice  with  us,  however,  only  one  instrument  is  signed,  and  beins  then  placed  on  record, 
either  party  can  have  access  to  its  contents.  In  point  of  form,  it  is  always  proper,  and  in  point  of  sub- 
stance sometimes  extremely  important,  that  both  parties  should  sign  and  seal  an  indenture  ;  yet  with 
us,  this  is  usually  omitted  in  bargains  and  sales,  and  such  like  instruments,  the  vendor  only  signing 
and  executing  it. 

A  deed  poll,  where  there  is  but  one  party,  may  be  either  in  the  first  or  third  person,  and  so  may  an 
indenture,  as  may  be  seen,  Litt.  §  371,  372.  'I'ouch.  55;  and  there  is  a  material  distinction  between 
a  deed  professedly  made  inter  partes,  and  a  deed  poll,  for  one  not  named  as  a  party  to  a  deed  inter 
partes,  cannot  at  law  sue  thereon,  though  it  contains  a  stipulation  for  his  benefit ;  but  in  the  case  of 
a  deed-poll,  or  indenture  not  inter  partes,  there  may  be  a  covenant  with  a  stranger  upon  which  he 
may  sue.  3  Lev.  138.  This  distinction,  however,  does  not  exist  in  cases  of  instruments  not  under 
seal.    2  Dowl.  &  R.  277.    3  Dowl.  &  R.  273. 

tl  R.  C.  ch.  101,  §  2,  commonly  called  the  statute  of  frauds  and  perjuries,  provides,  that  "  every 
gift,  grant,  or  conveyance  of  lands,  tenements,  hereditaments,  goods  or  chattels,  or  of  any  rent,  com- 
mon, or  profit  out  of  the  same,  by  writing,  or  otherwise,  and  every  bond,  suit,  judgment  or  execution, 
had  or  made,  and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to  the  intent  or  purpose  to  de- 
lay, hinder,  or  defraud  creditors  of  their  Just  and  lawful  actions,  suits,  debts,  accounts,  damages,  pen- 
alties, or  forfeitures,  or  to  defraud  or  deceive  those  who  sliall  purchase  the  same  lands,  tenements,  or 
hereditaments,  or  any  rent,  profit,  or  commodity  out  of  tliem,  shall  be  from  henceforth  deemed  and 
taken  (only  as  against  the  person  or  persons,  his,  her,  or  their  heirs,  successors,  executors,  adminis- 
trators, or  assigns,  and  every  of  them,  whose  debts,  suifs,  demands,  estates, interests,  by  such  guileful 
and  covinous  devices  and  practices,  as  is  aforesaid,  shall  or  might  be  in  any  wise  disturbed,  hindered, 
delayed,  or  defrauded,)  to  be  clearly  and  utterly  void,  any  pretence,  colour,  feigned  consideration, ex- 
pressing of  use,.or  any  other  matter  or  thing  to  the  conlj-ary  notwithstandmg. 

"  This  act  shall  not  extend  to  any  estate  or  interest  in  any  lands,  goods,  or  chattels,  or  any  rents, 
common,  or  profit  out  of  the  same,  which  shall  be  upon  good  consideration,  and  bona  fide,  lawfully 
conveyed  or  assured  to  any  person  or  persons,  bodies  politic  or  corporate." 
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made  upon  good  consideration  only,  are  considered  as  merely  voluntary, 
and  are  frequently  set  aside  in  favor  of  creditors,  and  bona  fide  purchasers." 

To  the  remarks  of  Mr.  IJlackstone  on  the  subject  of  the  consideration 
necessary  to  make  a  good  deed,  I  must  add  a  few  observations. 

1.  As  to  illegal  considerations :  *  It  is  a  general  rule  that  every  contract 
made  for  or  about  any  matter  or  thing  wliicli  is  prohibited  by  law,  whether 
by  the  principles  of  the  common  law,  or  by  statute,  is  void,  though  the  sta- 
tute itself  doth  not  mention  that  it  shall  be  so,  but  only  inflicts  a  penalty  on 
the  offender;  for  a  penalty  implies  a  prohibition.  Carth.  25-2.  1  Taunt. 
136.  1  Ran.  98.  Every  deed,  therefore,  of  which  the  consideration  is  ei- 
ther malum  prohibitum,  or  malum  in  se,  is  void.  It  would  be  infinite  to  go 
into  a  detail  of  these,  and  therefore  it  may  sufllce  to  state  generally,  that 
where  the  consideration  of  a  deed  is  usury  or  gaming,  or  the  restraint  of 
trade,  or  of  the  exercise  of  mechanic  arts,  (which  tlie  policy  of  law  does 
not  permit  to  be  restrained,)  or  for  the  doing  of  any  unlawful  act,  or  for  mar- 
riage brokage,  or  the  sale  of  an  ofl^ce,  or  such  like,  the  deed  is  void,  if  that 
matter  appears  on  its  face,  and  avoidable  by  pleading,  where  the  real  con- 
sideration does  not  appear,  but  is  substituted  by  a  pretended  good  or  valu- 
able consideration.  It  may  happen,  indeed,  and  often  is  contrived,  that 
the  illegal  consideration  is  kept  entirely  out  of  view,  and,  moreover,  by  the 
secrecy  of  the  transaction,  the  possibility  of  proving  it  by  disinterested  tes- 
timony is  prevented.  In  these  cases  the  party  is  driven  into  equity  for  re- 
lief, which,  though  it  exercises  no  criminal  jurisdiction,  and  will  not  lend  its 
aid  to  enforce  penalties  and  forfeitures,  or  to  compel  a  defendant  to  make 
disclosures,  subjecting  him  to  punishment,  yet  frequently  is  auxiliary  to  the 
courts  of  common  law  in  suppressing  contracts  entered  into  against  law.  3 
P.  Wms.  391.  Talb.  140.  I  Br.  125.  1  Ran.  171.  And  in  these  cases 
they  are  governed  by  no  desire  to  aid  either  contracting  party,  both  of  whom 
have  incurred  the  guilt  of  breaking  the  law,  but  they  give  relief  to  the  pub- 
lic through  the  party,  for  every  court  of  justice  is  bound  to  vindicate  the  law. 
We  shall  hereafter  enter  more  particularly  into  the  distinctions  of  courts  of 
equity  on  this  subject.     It  would  lead  us  too  far  to  explain  them  here. 

2.  As  to  the  effect  of  a  conveyance  without  consideration.  Mr.  B.  tells 
us  in  this  passage,  it  is,  as  it  were,  of  no  effect,  for  it  enures  to  the  use  of  the 
grantor  himself;  but  Mr.  Christian,  in  his  note  to  the  passage,  observes, 
that  the  principle  here  stated,  "  applies  only  to  the  case  of  a  bargain  and  sale; 
for  'herein  it  is  said  to  differ  from  a  gift  which  may  be  without  any  con- 
sideration or  cause  at  all  ;  and  that  (a  bargain  and  sale)  hath  always  some 
'meritorious  cause  moving  it,  and  cannot  be  without  it.'    Shep.  Touch.  221." 

It  will  be  perceived  by  the  student,  that  there  is,  in  this  case,  an  appa- 
rent discrepancy  between  Mr.  Blackstone  and  his  annotator,  Mr.  Christian. 
It  is  therefore  proper  that  we  should  look  into  the  subject  somewhat  nar- 
rowly, that  we  may  acquire  accurate  notions  concerning  a  matter  of  such 
essential  importance. 

In  all  questions  of  this  description,  it  imports  us  to  examine  the  doc- 
trines of  the  courts  of  law  and  courts  of  equity  separately. 

1.  As  to  courts  of  law.  The  general  doctrine  is  certainly  true,  that  the 
law  always  requires  a  consideration  to  make  a  valid  contract  or  grant.  But 
courts  of  law  imply  that  consideration,  in  many  cases,  from  the  solemnity 
of  the  instrument,  or  transaction,  and  will  not  suffer  it  to  be  controverted. 
Thus,  if  I  give  my  bond  to  A  for  £20,  without  value  received,  still  it  is  a 
good  bond  at  law,  whether  it  be  given  to  a  child,  or  a  brother,  or  a  stranger, 
and  the  law  will  not  permit  me  to  deny  that  there  was  good  consideration 
for  it.     On  the  same  principle,  the  law  proceeds  in  respect  to  certain  spe- 

•A  contract  made  by  a  man  on  Sunday,  in  the  exercise  of  his  ordinary  calling,  is  void.  See  ]  TauD. 
135.  5  Barn  &  Cres.  406.  3  Barn  &  Cree.  232.  But  it  i»  void  only  as  to  the  party  who  is  privy  to 
the  illegality. 
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cies  of  conveyances.  Thus  an  absolute  gift  of  personal  property,  even  to 
a  stranger,  if  obtained  by  liim  without  fraud,  and  it  be  executed  and  com- 
plete by  delivery  of  possession,  is  binding  without  any  other  consideration  ; 
for  in  these  cases,  stet  pro  ratione  voluntas  :  the  party's  own  will  in  refer- 
ence to  his  own  property,  stands  in  lieu  of  consideration  ;  or,  as  is  said 
in  some  books,  the  bare  pleasure  of  doing  good  stands  in  the  place  of  a 
consideration.      1  Fon.  3*28. 

With  respect  to  lands,  we  must  advert  to  the  different  effects  of  the  vari- 
ous kinds  of  conveyances.  A  feoffment,  from  its  solemnity,  and  its  being 
accompanied  with  actual  livery  of  seisin,  is  binding  and  valid  to  convey  the 
estate  to  the  feoffee.  5  Bac.  382.  It  is  true,  that  if  it  be  without  consid- 
eration, and  no  use  is  declared  upon  the  face  of  the  deed  ;  in  other  words, 
if  it  is  not  expressed  for  whose  benefit  it  is  made,  the  law  intends  (under- 
stands or  presumes)  that  it  is  for  the  use  of  the  feoffor  and  his  heirs.  And, 
it  is,  I  conceive,  to  this  extent  only,  that  Mr.  Blackstone  is  herein  correct. 
For  if  the  feoffment  expresses  that  the  feoffee  is  to  hold  to  the  use  of  him- 
self and  his  heirs,  this  express  declaration  of  use  is  equivalent  to  a  consid- 
eration, and  the  deed  of  feoff'ment  passes  away  the  right  at  law  to  the 
feoffee.  But,  with  respect  to  bargains  and  sales,  and  other  conveyances, 
which  have  their  effect  by  the  statute  of  uses,  it  is  otherwise.  For,  as  to  a 
bargain  and  sale,  it  cannot  exist  without  a  monied  consideration  expressed 
in  the  deed.  And  where  such  consideration  is  expressed,  no  use  can  be 
raised  by  the  deed  in  behalf  of  another.  Hence,  a  valuable  consideration 
of  money  is  essential  to  a  bargain  and  sale,  and  without  it,  it  is  void,  for 
reasons  more  fully  to  be  explained  hereafter.  So  with  respect  to  other  con- 
veyances^ where,  without  a  change  of  possession,  an  use  is  declared  ;  as 
in  a  covenant,  to  stand  seised  to  uses,  the  use  will  not  be  raised  or  created 
by  law,  without  a  consideration,  and  therefore  the  deed  will  be  of  no  effect. 

2.  Let  us  now  see  the  doctrines  of  equity  on  this  subject.  They  ap- 
proach very  nearly  to  the  doctrines  of  the  courts  of  law.  For  it  is  express- 
ly declared,  (see  1  Eq.  Ca.  84,)  that  if  a  man  enters  into  a  bond,  though 
without  consideration,  and  there  was  no  fraud  in  obtaining  it,  but  it  was 
given  freely  as  a  voluntary  courtesy,  equity  will  not  relieve  the  obligor ;  for 
it  is  said  the  court  will  not  loose  the  fetters  the  party  hath  put  upon  him- 
self, but  he  must  lie  down  under  his  own  folly.  1  Vern.  101.  It  seems, 
therefore,  a  general  rule,  that  a  court  of  equity  will  not  interfere  against 
volunteers,  unless  in  cases  of  fraud.  1  Atk.  401.  1  Mad.  326.  And 
though,  where  the  conveyance  is  not  sufficient  to  give  the  volunteer  a  legal 
title,  it  will  not  help  him ;  yet,  where  it  is  sufficient,  as  where  stock  has 
been  actually  transferred,  or  lands  conveyed,  it  will  not  interfere  against 
him.  Indeed,  if  the  property  be  transferred  to  a  trustee  in  trust  for  the  vo- 
lunteer, equity  will  assist  him  against  the  trustee.  3  P.  Wms.  222.  12  Vez. 
46.     See,  also,  1  Fon.  337.     1  Mad.  327. 

The  student  must  observe,  however,  that  although  where  there  is  no  fraud, 
where  the  object  of  the  gift  or  conveyance  is  a  near  connexion,  and  where 
it  is  obvious  that  the  donor  or  grantor  had  perfect  freedom  of  will,  and  act- 
ed with  his  eyes  open,  a  court  of  equity  will  not  interfere ;  yet  if  the  gran- 
tee be  a  stranger,  the  want  of  consideration  is  always  calculated  to  excite  a 
suspicion  of  fraud,  which,  aided  by  other  circumstances,  would  be  fatal  to 
the  grant  in  that  court. 

It  must  also  be  remarked,  that  a  court  of  equity  will  not  be  deceived  by  a 
fictitious  consideration  in  a  deed,  nor  does  it  imply  a  consideration,  because 
of  the  solemnity  of  the  instrument.  But  it  always  inquires  into  the  real 
state  of  the  fact,  and  acts  accordingly.     4  Mun.  251.     Sug.  438. 

A  question  sometimes  arises,  whether,  when  a  consideration  is  expressed 
in  a  deed,  parol  proof  may  be  admitted,  of  other  considerations.     This 
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question  was  rmic-Ii  discussed  in  Hurvcy  vs.  Alexander.  1  Ran.  216.  That 
was  tlie  case  of  a  deed  "  in  consideration  of  natural  love  and  affection,  and 
the  further  consideration  of  one  dollar."  Being  assailed  as  fraudulent 
again.st  creditors,  evidence  was  offered  that  full  value  was  given  for  the 
land.  It  was  argued  that  such  proof  cannot  legally  be  received.  The 
court  said,  (page  'Zo'-i,)  "  This  question  may  be  simplified  by  supposing  the 
deed  to  have  been  between  the  same  parties,  and  for  the  same  purposes; 
and  that  the  only  consideration  expressed  in  the  deed  was  the  sum  of  one 
dollar  paid  by  the  ijrantce.  It  could  hardly  be  doubted,  that  the  evidence 
w'ould  be  admissible  in  that  case.  Indeed,  the  principle  of  the  objection 
made  by  the  counsel  for  the  ap[)ellant,  that  the  evidence  would  be  incon- 
sistent with  the  deed,  does  not  apply  to  such  a  case.  It  is  believed  to 
have  been  the  practice,  at  an  early  period,  both  in  England  and  in  this 
country,  for  deeds  not  to  express  the  actual  sum,  but  a  nominal  one  only  : 
and  yet  the  court  has  not  seen  a  single  case  in  which  it  has  been  held  in- 
competent to  the  party  claiming  under  the  deed,  to  aver  and  prove  the  sum 
really  given.  The  King  vs.  The  Inhabitants  of  Scammonden,  (T.  R.474.) 
is  an  authority  in  point,  shewing  that  such  evidence  is  admissible.  In  that 
case,  the  consideration  expressed  was  £'28 ;  whereas  the  sum  really  given 
was  .£30,  which  it  became  necessary  to  prove.  Lord  Kenyon  said  it  was 
clear  that  the  party  might  prove  other  considerations  than  those  expressed 
in  the  deed.  The  case  of  Eppes  vs.  Randolph,  (2  Call.  125,)  and  Quarles 
vs.  Lacy,  (4  Mun.  251,)  have  a  strong  bearing  on  this  point.  In  the  latter 
case,  there  was  no  consideration  expressed  as  moving  from  the  wife,  and 
only  the  consideration  of  one  dollar  from  the  trustee.  [See  the  original  re- 
cord.] "  There  can  be  no  reason  for  not  extending  the  same  rule  to  a 
deed,  which,  in  addition  to  a  valuable,  states  also  a  good  consideration. 
On  a  view  of  the  authorities,  this  court  is  clearly  of  opinion  that  such  evi- 
dence is  admissible  ;  and  more  especially  where,  as  in  the  present  case, 
the  persons  beneficially  interested  in  the  conveyance,  are  a  feme  covert  and 
an  infant,  to  whom,  in  consequence  of  the  incapacities  under  which  they 
labor,  greater  indulgence  is  extended  for  any  defects  in  points  of  form.  And, 
in  estimating  the  amount  of  the  consideration,  we  are  to  take  into  the  esti- 
mate every  valuable  consideration  received  by  the  grantor.  It  is  not  neces- 
sary that  they  should  move  from  the  person  claiming  under  the  deed.  From 
whatever  source  proceeding,  they  operate  as  legal  considerations  for  the 
conveyance,  and  enure  to  his  benefit." 

A  deed  produced  as  founded  on  valuable  consideration,  cannot  be  set  up 
as  a  gift  or  voluntary  conveyance.  2  John.  C.  43,  citing  2  Vez.  628.  2 
Sch.  ScLef.  501. 

3.  As  to  the  effect  of  the  various  kinds  of  consideration.  The  conside- 
ration of  blood,  or  of  natural  love  and  affection,  is  sufficient,  where  the  ob- 
ject of  the  gift  or  conveyance  is  a  child,  or  brother,  or  sister,  or  grandchild, 
or  even  children  unborn,  for  whom  the  deed  intends  to  provide.  So  is  the 
consideration  of  love  and  affection  sufficient  to  support  a  conveyance  from 
a  husband  to  the  use  of  his  wife,  or  vice  versa.  It  is  likewise  said,  that  a 
man  may  covenant  to  stand  seised  to  the  use  of]  his  brother's  wife,  and  an 
use  will  arise ;  for  the  love  he  bears  to  his  brother,  extends  in  his  right  to 
his  wife."     Plow.  307.     So  of  the  wife  of  a  son. 

But  conveyances,  upon  consideration  of  natural  love  and  affection,  will 
often  be  set  aside  in  favor  of  creditors  and  bona  fide  purchasers,  as  Mr. 
Blackstone  has  told  us.  Nay  more ;  however  good  or  however  valuable 
the  consideration,  if  the  conveyance  be  not  bona  fide,  but  be  made  with  in- 
tent to  hinder  or  defraud  creditors  or  others,  it  will  be  void  as  to  them 
though  good  between  the  parties.  4  Ran.  282.  For  if  I  buy  a  debtor's 
lands,  and  pay  him  the  purchase  money,  with  a  view  of  withdra^ving  from 
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the  reach  of  his  creditors  his  estate  which  they  might  get  at,  and  of  putting 
money  into  his  pocket  which  they  cannot  get  at,  I  am  guilty  of  a  fraud,  and 
my  deed  is  void  as  to  all  persons  except  my  vendor  ;   for  if  a  deed  is  set 
aside  as  fraudulent  as  to  one  person,  it  is  vacated  as  to  all  others.     Thus, 
then,  there  must  be  an  union  oi  bona  fide  intention,  and  of  good  considera- 
tion.    So  that  if  the  intent  be  not  bona  fide,  however  good  or  valuable  the 
consideration,  the  deed  will,  as  to  creditors,  be  void.     So  if  it  be  merely 
voluntary,  that  is,  without  even  good  consideration,  as  where  it  is  a  deed  to 
a  stranger  without  value  received,  it  is  (Iiowever  fair  and  bona  fide  the  in- 
tent)void  as  to  creditors  and  subsequent  purchasers.     3  Co.  8'2.  New.  370. 
But  it   has  been  decided  that  if  a  man  not  indebted  make  a  gift  in  conside- 
ration of  natural  affection,  to  a  child,  and  no  badge  of  fraud  appears,  shew- 
ing a  design  to  deceive  and  defraud  creditors,  the  gift  is  valid  against  them. 
2  Vez.  11.     New.  383,  386.     2  Br.  Ch.  Ca.  90.     5  Vez.  384,  Lush  vs. 
Wilkinson.     But  the  deed  of  gift  must  be  recorded  or  possession  delivered. 
4  Ran.  33*2.     As  to  what  shall  be  considered  as  "indebted,"  in  the  sense 
of  the  cases  w'hich  have  established  the  above  principle,  Lord  Alvanley,  in 
the  case  above  cited,  was  of  opinion  "  that  it  must  amount  to  insolvency." 
He  observes  "  that  a  single  debt  will  not  do.     Every  man  must  be  in  debt 
for  the  common  bills  of  his  household,  though  he  pays  them  every  week. 
It  must  depend  upon  this,  whether  he  was  in  insolvent  circumstances  at  the 
time."     This  opinion  of  Lord  Alvanley  is  strongly  approved   by  the  sensi- 
ble writer  before  quoted  ;  New.  3S5 ;   nor  does  the  opinion  appear  contro- 
verted; yet,  if  I  might  venture  to  say  so,  1  should  pronounce  the  expres- 
sion too  strong.     To  consider  a  conveyance  void,  (except  as  to  subsisting 
creditors,  see  4  John.  C.  450,)  because  at  the  time  of  making  it  the  grantee 
is  indebted,  but  in  sums  that  cannot  embarrass  him,  or  suggest  an  attempt 
at  fraud,  would,  indeed,  be  going  too  far;  but  to  say  that  a  man  greatly 
embarrassed,  though  not  absolutely  insolvent,  can  make  a  valid  conveyance 
of  his  property,  to  the  prejudice  of  his  creditors,  seems  to  be  equally  in- 
compatible with  the  design  of  the  statute.     The  case  of  Chamberlayne  vs. 
Temple,  (2  Ran.  384,  399,)  reported  since  this  passage  was  written,  sup- 
ports this  opinion.     See  also  4  Ran.  33"2. 

It  seems  that  a  subsequent  creditor  may  impeach  the  settlement  on  the 
ground  of  prior  indebtedness,  without  shewing  absolute  insolvency,  if  he 
can  shew  such  antecedent  debts  as  will  establish  fraud  ;  and  when  this  is 
done,  subsequent  creditors  are  let  in.  4  John;  C.  R.  450.  A  bill  for  this 
purpose  is  called  a  fishing  bill.  Such  was  that  in  Lush  vs.  Wilkinson,  5 
Vez.  384.  But  a  single  debt  will  not  do  ;  nor  would  such  bills  be  lightly 
encouraged.  See  Kidney  vs.  Cousmaker,  12  Vez.  155.  See  2  John.  48, 
49.  Where  Ch.  Kent  intimates  that  even  if  the  party  be  not  indebted  it 
had  been  strongly  contended  that  a  voluntary  deed  was  void  against  subse- 
quent creditors.     Is  not  this  going  to  an  extravagant  length  ? 

The  English  statute,  in  relation  to  conveyances  in  fraud  of  purchasers, 
differs  from  that  which  is  intended  to  prevent  frauds  on  creditors.  The  for- 
mer is,  by  the  prevailint  opinion,  held  to  avoid  all  voluntary/  conveyances 
whatever,  (1  Ch.  Ca.  99.  I  Atk.  621,  in  note.  2  Vez.  10.  3  Atk.  412. 
18  Vez.  90,  110.  New.  392,  &c.  1  Mad.  216,)  which,  as  we  have  just 
seen,  is  not  the  case  with  the  latter.  Our  act  embraces  both  in  the  same 
clause,  so  that  there  seems  no  reason  for  a  difference  between  them. 

Thus  much  must  here  suffice  on  this  subject,  which  is  worthy,  however, 
of  a  distinct  consideration. 

"  Thirdly :  the  deed  must  be  written,  or  I  "^xesMvac printed,  for  it  may  be 

in  any  character  or  any  language  ;  but  it  must  be  upon  paper  or  parchment. 

For  if  it  be  written  on  stone,  board,  linen,  leather,  or  the  like,  it  is  no  deed. 

Wood  or  stone  may  be  more  durable,  and  linen  1c?5  liable  to  rasures  ;  but 
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writing  on  paper  or  parchment  unites  in  itself,  more  perfectly  than  any  oth- 
er way,  both  those  tiesirnbic  ([ualilies  ;  iitr  there  is  nothing  else  so  durable, 
and  at  the  same  time  so  little  liable  to  alteration  ;  nothing  so  secure  from 
alteration,  that  is  at  the  same  time  so  durable.  It  must  also  have  the  regu- 
lar s/am^s  imposed  on  it  by  the  several  statutes  fur  the  increase  of  the  pub- 
lic revenue  ;  else  it  cannot  be  given  in  evidence.*  Formerly  many  con- 
veyances were  made  by  parol,  or  word  of  mouth  oidy,  without  writing  ;  but 
this  giving  a  handle  to  a  variety  of  frauds,  the  statute  iiO  Car.  II.  c.  3,  en- 
acts, that  no  lease-estate  or  interest  in  lands,  tenements,  or  liereditaments, 
made  by  livery  of  seisin,  or  by  parol  only,  (except  leases,  not  exceeding 
three  years  from  the  making,  and  whereon  the  reserved  rent  is  at  least  two- 
thirds  of  the  real  value,)  shall  be  looked  upon  as  of  greater  force  than  a  lease 
or  estate  at  will :  nor  shall  any  assignment,  grant,  or  surrender  of  any  in- 
terest in  any  freehold  hereditaments  be  valid  :  unless  in  both  cases  the  same 
be  put  in  writing,  and  signed  by  the  party  granting,  or  his  agent,  lawfully 
authorised  in  writing."  The  same  statute  also  avoids  all  declarations  of 
trust  which  are  not  in  writing  ;  a  provision  riot  in  our  statute, 

"  Fourthly  :  the  matter  written  must  be  legally  and  orderly  set  forth  :  that 
is,  there  must  be  words  sufficient  to  specify  the  agreement  and  bind  the  par- 
ties ;  which  sufficiency  must  be  left  to  the  courts  of  law  to  determine.  For 
it  is  not  absolutely  necessary  in  law  to  have  all  the  formal  parts  that  are 
usually  drawn  out  in  deeds,  so  as  there  be  sufficient  words  to  declare  clear- 
ly and  legally  the  party's  meaning.  But,  as  these  formal  and  orderly  parts 
are  calculated  to  convey  that  menning  in  the  clearest,  distinctest,  and  most 
effectual  manner,  and  have  been  well  considered  and  settled  by  the  wisdom 
of  successive  ages,  it  is  prudent  not  to  depart  from  them  without  good  rea- 
son or  urgent  necessity  ;  and,  therefore,  I  will  here  mention  them  in  their 
usual  order. 

1.  "  The  premises  may  be  used  to  set  forth  the  number  and  names  of  the 
parties,  with  their  additions  or  titles.  They  also  contain  the  recital,  if  any, 
of  such  deeds,  agreements,  or  matters  of  fact,  as  are  necessary  to  explain 
the  reasons  upon  which  the  present  transaction  is  founded  ;  and  herein  al- 
so is  set  down  the  consideration  upon  which  the  deed  is  made.  And  then 
follows  the  certainty  of  the  grantor,  grantee,  and  thing  granted." 

And  here  it  may  not  be  improper  to  admonish  the  student  as  to  the  ha- 
zard of  omitting  the  names  of  any  of  the  parties  to  the  deed,  where  any 
are  mentioned. 

A  bill  beginning  "We  promise  and  bind  ourselves,"  and  signed  and  seal- 
ed by  several,  binds  all  who  sign  and  seal. 

But  a  bill,  it  would  seem,  beginning  "We,  A  and  B,  bind  ourselves," 
and  signed  and  sealed  by  A,  B,  and  C,  is  not  C's  bond.  The  case  of  Bell 
vs.  Allen's  admr.  (3  Mun.  118,)  was  debt  on  a  note  in  these  words  :  /,  Hen- 
ry Rawlins,  am  held  and  firmly  bound,"  and  was  signed  and  sealed  by  him 
and  Henry  Bell,  but  Bell's  name  was  not  in  the  body  of  the  bond.  It  was 
adjudged  not  to  be  Bell's  bond.  See,  also,  Bartley  vs.  Yates,  (2  Hen.  398,) 
where  the  principle  was  admitted,  but  the  defect  supplied  by  the  name  of 
the  party  being  in  the  condition  of  the  bond.  The  case  of  Beall  vs.  Wil- 
son, seems  to  have  been  decided  on  the  same  principle.  4  Mun.  380. 
Sed  vide  2  Leigh  630,  and  Post.  265. 

2,  3.  "Next  come  the  habendum  and  tenendum.  The  office  of  the  ha- 
bendum is  properly  to  determine  what  estate  or  interest  is  granted  by  the 
deed :  though  this  may  be  performed,  and  sometimes  is  performed,  in  the 
premises.  In  which  case,  the  haJ)endum  may  lessen,  enlarge,  explain,  or 
qualify,  but  not  totally  contradict,  or  be  repugnant  to,  the  estate  granted  in 
the  premises.     As  if  a  grant  be  'to  A  and  the  heirs  of  his  body,'  in  the 

'1  Virg.  Ca.  158,  accord.    We  have  at  this  time  no  Blamp  act. 
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premises,  habendum  'to  him  and  his  heirs  forever,'  or  vice  versa;  here  A 
has  an  estate-tail,  and  a  fee-simple  expectant  thereon.  But,  had  it  been  in 
the  premises,  'to  him  and  his  heirs;'  habendum  'to  him  for  life,'  the  ha- 
bendum would  be  utterly  void  ;  for  an  estate  of  inheritance  is  vested  in  him 
before  the  habendum  comes,  and  shall  not  afterwards  be  taken  away  or  de- 
vested by  it.  The  tenendum,  '  and  to  hold,'  is  now  of  very  little  use,  and 
is  only  kept  in  by  custom.  It  was  sometimes  formerly  used  to  signify  the 
tenure  by  which  the  estate  granted  was  to  be  holden  :  viz,  '  tenendum  per 
servitium '  militare,  in  '  hur^ncrio,  in  libera  socagio,  S^-c'  But,  all  these 
being  now  reduced  to  frca  and  common  socage,  the  tenure  is  never  speci- 
fied. Before  the  statute  oC  quia  emptores,  18  Ed.  1.,  it  was  also  sometimes 
used  to  denote  the  lord  of  whom  the  land  should  be  holden  :  but  that  sta- 
tute directing  all  future  purchasers  to  hold,  not  of  the  immediate  grantor, 
but  of  the  chief  lord  of  the  fee,  this  use  of  the  tenendum  hath  been  also  anti- 
quated ;  though  for  a  long  time  after  we  find  it  mentioned  in  ancient  char- 
ters, that  the  tenements  shall  be  holden  de  capitalibus  dominis  feodi ;  but 
as  this  expressed  nothing  more  than  the  statute  had  already  provided  for, 
it  gradually  grew  out  of  use. 

4.  "Next  follow  the  terms  of  stipulation,  if  any,  upon  which  the  grant  is 
made  :  the  first  of  which  is  the  reddendum  or  reservation,  whereby  the  gran- 
tor doth  create  or  reserve  some  new  thing  to  himself  out  of  what  he  had  be- 
fore granted,  as  'rendering  therefore  yearly  the  sum  of  ten  shillings,  or  a 
pepper-corn,  or  two  days'  ploughing,  or  the  like.'  Under  the  pure  feodal 
system,  this  render,  reditus,  return  or  rent,  consisted  in  chivalry,  principally 
of  military  services;  in  villeinage,  of  the  most  slavish  ofiices  ;  and  in  socage, 
it  usually  consists  of  money,  though  it  may  still  consist  of  services,  or  of  any 
other  certain  profit.  To  make  a  reddendum  good,  if  it  be  of  any  thing  new- 
ly created  by  the  deed,  the  reservation  must  be  to  the  grantors,  or  some,  or 
one  of  them,  and  not  to  any  stranger  to  the  deed.  But  if  it  be  of  ancient 
services  or  the  like,  annexed  to  the  land,  then  the  reservation  may  be  to 
the  lord  of  the  fee. 

5.  "Another  of  the  terms  upon  which  a  grant  may  be  made  is  a  condi- 
tion; which  is  a  clause  of  contingency,  on  the  happening  of  which  the  es- 
tate granted  may  be  defeated ;  as  '  provided  always,  that  if  the  mortgagor 
shall  pay  the  mortgagee  £500  upon  such  a  day,  the  whole  estate  granted 
shall  determine';  and  the  like. 

6.  "  Next  may  follow  the  clause  oficarranty  ;*  whereby  the  grantor  doth, 
for  himself  and  his  heirs,  warrant  and  secure  to  the  grantee  the  estate  so 
granted.  By  the  feodal  constitution,  if  the  vassal's  title  to  enjoy  the  feud 
was  disputed,  he  might  vouch,  or  call  the  lord  or  donor  to  warrant  or  insure 
his  gift;  which  if  he  failed  to  do,  and  the  vassal  was  evicted,  the  lord  was 
bound  to  give  him  another  feud  of  equal  value  in  recompense.!  And  so, 
by  our  ancient  law,  if  before  the  statute  of  quia  emptores,  a  man  enfeoffed 
another  in  fee,  by  the  feodal  verb  dedi,  to  hold  of  himself  and  his  heirs  by 

*  The  covenants  (or  seisin  and  for  good  title  are  broken  at  tlie  instant  of  the  execution  of  the  deed, 
if  the  grantor  has  not  seisin  or  good  title.  Tlie  right  of  action  thus  accrues  at  once,  and  as  it  vests 
ill  the  grantee,  his  assignment  or  conveyance  of  the  estate  to  anotiier  does  not  pass  the  rigiit  of  action. 
It  is  otherwise  with  covenants  of  warranty,  and  for  quiet  enjoyment  where  tlie  grantee  passes  the  title 
over  to  anotiier  before  eviction.  For  llien  these  covenants  pass  to  tlio  astsignec.  And  where  such 
covenant  to  warrant  has  passed,  the  grantee  cannot  recover  more  than  nominal  damages  for  the 
breach  of  the  covenants  of  seizin  or  of  good  title,  because  his  grantee  or  aspignee  has  a  rightto  reco- 
ver on  the  warranty,  so  that  the  grantor  would  be  doubly  charged.  See  4  Mass.  Reports,  304,  188, 
627.    2  Mass.  Rep.  455.    'J  John.  Rep.  1.    3  John.  Rep.  363. 

tin  the  late  case  of  Stout  rs.  Jackson,  in  the  Court  of  Appeals,  it  has  been  decided  that  the  mea- 
sure of  damages,  in  case  of  an  action  on  the  covenant  to  warrant,  is  the  value  oi  the  land  at  liic  time 
of  the  contract,  and  not  at  the  time  of  eviction.  2  Ran.  See  3  Call,  320.  lMun.500.  IH.&M. 
202.  5  Mun.  415,  2  H.  &  M,  164.  This  doctrine  has  been  further  examined  and  confirmed,  vyith 
some  modifications,  in  the  case  of  Threlkeld  vs.  Fitzhugh,2  Leigh,  451.  Besides  the  value  at  the  time 
of  eviction,  the  v?ndea  is  entitled  to  recover  any  costs  and  damages  he  may  have  been  compelled  to 
pay. 
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certain  services;  llie  law  .•imicxed  a  warranty  to  tliis  grant,  which  bound 
the  feoffor  and  his  heirs,  to  whom  tlic  services  (wliich  were  the  considera- 
tion and  e.jiiivalont  for  tlie  {rift)  were  originallv  >tii)uhited  to  he  rendered. 
And,  upon  a  similar  principle,  in  case,  after  a  partition  or  exchange  of  lands 
of  infieritance,  either  party  or  liis  heirs  be  evicted  of  liis  share,  the  other 
€ind  his  Jieirs  are  bound  to  warranty,  because  they  enjoy  the  equivalent. 
And  so,  even  at  this  day,  upon  a  gift  in  tail  or  lease  for  life,  rendering  rent, 
the  donor  or  lessor  and  his  heirs  (to  whom  the  rent  is  payable)  are  bound 
to  warrant  the  title.  But  in  a  feolfment  in  fee,  by  the  verb  ilcdi,  since  the  sta- 
tute oi' quia  emptores,  the  feoffor  only  is  bound  to  the  implied  warranty,  and 
not  his  heirs  ;  because  it  is  a  mere  personal  contract  on  the  part  of  the  feof- 
for, the  tenure  (and  of  course  the  ancient  services)  resulting  back  to  the 
superior  lord  of  the  fee.  And  in  other  forms  of  alienation,  gradually  in-r 
troduced  since  that  statute,  no  warranty  whatsoever  is  implied  :*  they  bear- 
ing no  sort  of  analogy  to  the  original  feodal  donation.  And,  therefore,  in 
such  cases,  it  became  necessary  to  add  an  express  clause  of  warranty  to 
bind  the  grantor  and  his  heirs;  which  is  a  kind  of  covenant  real,  and  can 
only  be  created  by  the  verb  ivarranlizo  or  warrant, 

■■'These  express  warranties  were  introduced,  even  prior  to  the  statute  of 
quia  emptores,  in  order  to  evade  the  strictness  of  the  feodal  doctrine  of  non- 
alienation  without  the  consent  of  the  heir.  For,  though  he,  at  the  death 
of  his  ancestor,  might  have  entered  on  any  tenements  that  were  aliened 
without  his  concurrence,  yet  if  a  clause  of  warranty  was  added  to  the  an- 
cestor's grant,  this  covenant  descending  upon  the  heir,  insured  the  grantee  ; 
not  so  much  by  confirming  his  title,  as  by  obliging  such  heir  to  yield  him  a 
recompense  in  lands  of  equal  value:  the  law,  in  favor  of  alienations,  sup- 
posing that  no  ancestor  would  wantonly  disinherit  his  next  of  blood;  and 
therefore,  presuming  that  he  had  received  a  valuable  consideration,  either 
in  land  or  in  money  which  had  purchased  land,  and  that  this  equivalent  de- 
scended to  the  heir,  together  with  the  ancestor's  warranty.  So  that  when 
either  an  ancestor,  being  the  rightful  tenant  of  the  freehold,  conveyed  the 
land  to  a  stranger  and  his  heirs,  or  released  the  right  in  fee-sioiple  to  one 
who  was  already  in  possession,  and  superadded  a  warranty  to  his  deed,  it 
was  held  that  such  warranty  not  only  bound  the  warrantor  himself  to  pro- 
tect and  assure  the  title  of  the  warrantee,  but  it  also  bound  his  heir;  and 
this,  whether  that  warranty  was  lineal  or  collateral  to  the  title  of  the  land. 
Lineal  warranty  was,  where  the  heir  derived,  or  might  by  possibility  have 
derived;,  his  title  to  the  land  warranted,  either  from  or  through  the  ancestor 
who  made  the  warranty :  as  where  a  father,  or  an  elder  son  in  the  life  of  the 
father,  released  to  the  disseisor  of  either  themselves  or  the  grandfather,  with 
warranty,  this  was  lineal  to  the  younger  son.  Collateral  warranty  was 
where  the  heir's  title  to  the  land  neither  was  nor  could  have  been  derived 
from  the  warranting  ancestor;  as  where  a  younger  brother  released  to  his 
father's  disseisor,  with  warranty,  this  was  collateral  to  the  elder  brother. 
But  where  the  very  conveyance  to  which  the  warranty  was  annexed  im- 
mediately followed  a  disseisin,  or  operated  itself  as  such,  (as,  where  a  fa- 
ther, tenant  for  years,  with  remainder  to  his  son  in  fee,  aliened  in  fee-sim- 
ple with  war'-anty,)  this  being  in  its  original  manifestly  founded  on  the  tort 
or  wrong  of  the  warrantor  himself,  was  called  a  warranty  commencing  by 
disseisin  ;  and  being  too  palpably  injurious  to  be  supported,  was  not  bind- 
ing upon  any  heir  of  such  lortious  warrantor. 

*  Here  note  the  rlistiiiction  helween  re;il  and  personal  estate.  There  is  always,  in  law,  warrsinty 
of  title  on  sales  of  personal  property  ;  and  the  buyer  may  have  redress  from  the  seller,  if  he  sells  pro- 
perty as  his  own  wiiich  does  not  hplong  to  him.  But  the  vendee  of  land  has  no  remedv,  even  inequi- 
tv,  on  the  mere  ground  of  failure  of  title,  if  he  hus  taken  no  covenants  to  secure  it,  and  there  is  no 
fraudinihecaf^e.  2  John.  C.  5-22,  5J3.  5  J»hn  C.  29,  79,  81,  citing  Doug.  654.  7  T.  R.  C06.  3  Bos. 
&  Pul.  162.  2  Caine,  188.  See  also  4  Rand.  482.  But  even  at  law  an  action  lies  for  deceit  against  a 
person  selling,  knowing  he  had  no  title,  although  there  were  no  covenants.    3  John.  C.  375. 
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"In  both  lineal  and  collateral  warranty,  the  obligatioji  of  the  lieir  (in 
case  the  warrantee  was  rvictefl,  to  yield  him  other  lands  in  their  stead)  w^as 
only  on  condition  that  ho  had  other  sufficient  lands  by  descent  from  the 
warranting  ancestor.*     But  though  without  assets,  he  was  not  bound  to  in- 
sure the  title  of  another,  yet  in  case  of  lineal  warranty,  whether  assets  de- 
scended or  not,  the  heir  was  perpetually  barred  from  claiming  the  land  him- 
self; for  if  he  could  succeed  in  such  claim,  he  would  then  gain  assets  by 
descent,  (if  he  had  them  not  before,)  and  must  fulfil  the  warranty  of  his  an- 
cestor: and  the  same  rule  was  with  less  justice  adopted  also  in  respect  of 
collateral  warranties,  which  likewise   (though  no  assets  descended)  barred 
the  heir  of  the  warrantor  from  claiming  the  land  by  any  collateral  title ;  up- 
on the  presumption  of  law  that  he  might  hereafter  have  assets  by  descent 
either  from  or  through  the  same  ancestor.     The  inconvenience  of  this  lat- 
ter branch  of  the  rule  was  felt  very  early,  when  tenants  by  the  curtesy  took 
upon  them  to  aliene  their  lands  with  warranty  ;  which  collateral  warranty 
of  the  father  descending  upon  the  son  (who  was  the  heir  of  both  his  parents) 
barred  him  from  claiming  his  maternal  inheritance;  to  remedy  which  the 
statute  of  Gloucester,  6  Edw.  I.  c.  3,  declared,  that  such  warranty  should 
be  no  bar  to  the  son,  unless  assets  descended  from  the  father.     It  was  after- 
wards attempted  in  50  Edw.  III.  to  make  the  same  provision  universal,  by 
enacting,  that  no  collateral  warranty  should  be  a  bar,  unless  where  assets 
descended  from  the  same  ancestor;  but  it  then  proceeded  not  to  effect, 
However,  by  the  statute  11  Hen.  VII.  c.  20,  notwithstanding  any  aliena- 
tion with  warranty  by  tenant  in  dower,  the  heir  of  the  husband  is  not  bar- 
red  though  he  be  also  heir  to  the  wife.     And  by  statute  4  &  5  Ann.  c.  10, 
all  warranties  by  any  tenant  for  life  shall  be  void  against  those  in  remainder 
or  reversion;  and  all  collateral  warranties  by  any  ancestor  who  has  no  es- 
tate of  inheritance  in  possession,  shall  be  void  against  his  heir.     By  the 
wording  of  which  last  statute,  it  should  seem  that  the  legislature  meant  to 
allow,  that  the  collateral  warranty  of  tenant  in  tail  in  possession,  descend- 
ing (though  without  assets)  upon  a  remainderman   or  reversioner,  should 
still  bar  the  remainder  or  reversion.     For  though  the  judges,  in  expoundmg 
the  statute  de  doms,  held  that,  by  analogy  to  the  statute  of  Gloucester,  a 
lineal  warranty  by  the  tenant  in  tail  without  assets  should  not  bar  the  issue 
in  tail,  yet  they  held   such  warranty,  with  assets,  to  be  a  sufficient  bar : 
which  was  therefore  formerly  mentioned  as  one  of  the  ways  whereby  an 
estate-tail  might  be  destroyed  ;  it  being  indeed  nothing  more  in  effect  than 
exchanging  the  lands  entailed  for  others  of  equal  value.     They  also  held, 
that  collateral  warranty  was  not  within  the  statute  de  donis ;  as  that  act  was 
principally  intended  to  prevent  the  tenant  in  tail  from  disinheriting  his  own 
issue  ;  and  therefore  collateral  warranty  (though  without  assets)  was  allowed 
to  be  as  at  common  law,  a  sufficient  bar  of  the  estate-tail,  and  all  remain- 
ders and  reversions  expectant  thereon.     And  so  it  still  continues  to  be,  not- 
withstanding the  statute  of  Queen  Anne,  if  made  by  tenant  in  tail  in  posses- 
sion :  who  therefore  may  now,  without  the  forms  of  a  fine  or  recovery,  in 
some  cases  make  a  good  conveyance  in  fee-simple,  by  superadding  a  war- 
ranty to  his  grant ;  which,  if  accompanied  with  assets,  bars  his  own  issue, 
and  without  them  bars  such  of  his  heirs  as  may  be  in  remainder  or  rever- 
sion." 

I  have  deemed  it  advisable  to  present,  unbreken,  Mr.  Blackstone's  ob- 
servations upon  warranty,  before  I  attempted  to  offer  to  the  student  such 

'  The  remedy  on  a  warranty  is  tbe  warrantia  chartce,  and  it  would  seem  that  it  lies  before  eviction, 
and  merely  in  contemplation  of  loss,  and  even  before  it  is  threatened.  iSee  Fitz.  Nat.  l?rev.  ^5,298, 
title  War.  Charts.  Viner's  Ahr.  same  title,  page  421.  And  it  binds  all  tiie  lands  ol  the  warrantor 
from  the  date  of  the  writ.  2  Tho.  Co.  Litt.  359.  It  seems  to  be  yet  doubted  among  the  profession, 
whether  an  action  of  covenant  does  or  does  not  lie  on  a  clause  oi  warranty. 

As  to  the  advantages  of  (lie  covenants  of  seisin,  and  for  good  title,  see  Ijook  III. 


238  ALIENATION  BY  DEED.  f  book  2. 

views  of  this  dinicult  subject,  as  seem  to  me  calculated  to  explain  the  prin- 
ciples and  operation  of  tlie  law  of  warranty.     To  this  task  I  now  proceed. 

I  cannot  but  think  that  the  doctrine  of  warranties  lias  been  much  ob- 
scured, and  rendered  very  complicated,  by  the  use  of  the  terms  luteal  and 
collateral.  I  shall,  therefore,  here  attempt  a  short  explanation  of  it,  which 
I  trust  will  render  it  more  intelii(fiblc  to  the  student. 

Its  foundations  are  laid  upon  the  principle  of  the  law  which  has  provided, 
from  earliest  time,  that  where  the  ancestor  makes  or  enters  into  any  cove- 
nant, and  binds  his  heirs,  they  shall  accordintrly  be  bound  thereby  ;  being 
restrained  from  demanding  any  thing  contrary  to  the  covenant,  and  being 
bound  to  make  amends  for  its  breach,  so  far  as  they  received  estate  or  as- 
sets from  the  ancestor.  Now,  a  warranty  is,  in  its  essence,  a  covenant  real, 
by  which  the  feoffor  or  grantor  engages  to  make  good  the  title  of  the  land. 
Upon  the  principle,  then,  above  mentioned,  if  the  ancestor  sold  a  piece  of 
land  belonging  to  his  son  in  fee,  and  of  which  he  had  only  an  estate  as  te- 
nant by  the  curtesy,  and  bound  himself  and  his  heirs  to  warranty,  the  son 
by  this  artificial  doctrine,  could  not  set  up  a  claim  to  his  own  land,  because 
he  was  rebutted,  as  it  was  called,  by  this  warranty.  Where  the  ancestor, 
indeed,  owned  the  estate,  and  sold  it,  the  warranty  could  have  no  effect  to 
rebut,  because  the  sale  itself  was  a  transfer  of  all  his  right,  and  the  heir, 
even  if  there  had  been  no  warranty,  could  have  no  claim.  But  the  warran- 
ty, in  such  cases,  had  another  effect,  provided  assets  descended  to  the  heir. 
It  bound  the  heir,  in  case  the  vendee  lost  the  land,  to  indemnify  him  for  the 
loss.  If,  indeed,  the  heir  had  no  assets  by  descent,  there  could  be  no  re- 
covery from  him,  for  he  was  never  bound  to  make  compensation,  except  to 
the  amount  of  the  estate  he  received  from  that  ancestor  by  descent. 

So  far  as  this  doctrine  went  to  rebut  the  heir  by  the  warranty  of  an  an- 
cestor who  sold  land  that  did  not  belong  to  him,  it  was  obviously  unjust: 
but  it  was  like  most  of  the  doctrines  of  those  times,  founded  on  the  artifi- 
cial principle,  or  rather  supposition,  that  the  heir  would  never  have  quietly 
stood  by  and  permitted  his  ancestor  to  sell  his  estate  w'ith  warranty,  without 
having  received  some  compensation.  And,  indeed,  as  upon  the  alienation 
by  the  ancestor  without  title,  he  forfeited  the  particular  estate  or  interest  he 
held  in  the  land  if  the  heir  chose  to  enter  before  the  warranty  descended  on 
him,  this  presumption  received  some  countenance  from  his  failure  to  make 
such  entry. 

If  the  ancestor,  having  only  an  estate  for  years  in  the  land,  made  a  feoff- 
ment with  warranty,  or  if  he  disseised  the  person  who  would  be  his  heir, 
these  were  warranties  commencing  by  disseisin  and*  outrage,  and  therefore 
were  not  binding  at  all. 

At  common  law,  therefore,  and  before  any  statute  passed  on  the  subject, 
there  was  probably  no  use  of  the  terms  lineal  and  collateral  warranty,  but 
the  doctrine  of  warranty  stood  shortly  thus : 

If  A,  having  a  fee-simple  in  land,  conveyed  it  with  or  without  warranty, 
his  heir  was  forever  estopped  from  claiming  it;  for,  as  the  property  was  A's, 
his  sale  of  it  of  itself,  took  away  all  right  from  the  heir. 

If,  however,  he  warranted  the  land,  and  left  other  lands  to  his  heir,  and 
the  lands  he  sold  were  lost,  the  vendee  might  come  upon  the  heir,  and  re- 
cover from  him  to  the  value  of  the  lands  descended.  And  this  was  but  fair, 
for  he  ought  not  to  enjoy  his  father's  estate  without  paying  his  debts  so  far 
as  it  would  go. 

This  was  the  doctrine  in  reference  to  what  was  afterwards  called  lineal 
warranty,  for  the  reason  given  by  Blackstone. 

It  sometimes  happened,  however,  that  a  rapacious  ancestor  wished  to 
enjoy  the  estate  which  was,  at  some  future  time,  to  devolve  on  his  heir,  and 
to  which  he  himself  had  no  title,  except  for  a  term  of  years,  or  for  life. 
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Such,  for  instance,  was  the  case,  where  a  tenant  by  the  curtesy  of  his 
wife's  land,  wished  to  make  himself  master  of  the  entire  estate,  instead  of 
enjoying  his  life  interest,  and  leaving  the  reversion  to  descend,  as  it  ought, 
to  his  child,  the  heir  both  of  himself  and  his  wife.  In  this  case,  availing 
himself  of  the  principle  above  mentioned,  "  that  an  heir  cannot  claim  in  the 
face  of  his  ancestor's  covenant  which  bound  him,"  and  being  possessed  of 
the  freehold,  he  had  only  to  make  a  feoffment  with  a  clause  of  warranty  ; 
and  if  the  heir  did  not  enter  and  avoid  it  in  his  lifetime  as  he  might  do,  the 
common  law  would  not  permit  him  to  do  it  after  his  death  ;  and  thus  his 
claim  was  barred,  on  the  presumption  that  he  had  received  satisfaction. 

Cases  of  this  description  were  afterwards  called  collateral  warranties  : 
and  in  these,  as  in  the  case  of  lineal  warranty,  where  assets  descended,  and 
the  vendee  lost  the  land,  he  had  his  recovery  in  value  against  the  heir. 

From  this  short  sketch  it  will  be  seen  that  all  conveyances  with  warranty, 
at  common  law,  except  warranties  commencing  by  disseisin,  had  the  same 
effects:  1.  They  were  a  perpetual  bar  to  the  heir's  setting  up  a  claim  to 
the  land.  In  this  there  was  only  this  difference,  that  where  the  ancestor 
had  title  to  the  estate,  it  was  the  alienation  that  effected  the  bar;  where  he 
had  not,  it  was  the  warranty.  2.  In  all  cases  where  the  heir  had  assets  by 
descent,  he  was  liable  to  the  vendee  for  the  value  of  the  lost  lartd. 

The  injustice  of  the  presumption  on  which  the  heir  was  barred  of  his 
estate,  which  the  ancestor,  without  title,  had  sold  with  warranty,  soon  gave 
rise  to  statutory  provisions  :  and,  accordingly,  the  statute  of  Gloucester  first 
provided  against  the  warranty  of  a  tenant  by  curtesy  binding  his  heir  with-^- 
out  assets  descended.  The  other  changes  in  the  law  of  warranty,  made  by 
the  Englisii  statutes,  are  noticed  by  Mr.  Blackstone.  That  produced  oy 
the  statute  de  donis,  arose  entirely  from  the  construction  of  the  judges,  who 
considered  the  act  as  intending  to  guard  against  the  alienation  of  the  tenant 
in  tail,  only  so  far  as  it  might  affect  the  rights  of  the  issue,  and  did  not  ex- 
tend it  to  other  cases  ;  thus,  in  effect,  leaving  its  full  force  to  collateral 
warranty,  as  it  was  called,  and  only  taking  it  away  from  the  warranty  by 
the  tenant  in  tail  himself,  in  its  operation  on  his  issue. 

By  our  act  of  assembly  (I  R.  C.  ch.  99,  §  20,)  the  Gordian  knot  has  been 
cut,  and  the  principles  of  justice  have  superseded  the  artificial  reasoning  of 
the  common  law. 

This  act  in  substance  enacts : 

That  the  right  of  the  heir  where  no  assets  descend,  shall  not  be  affected 
by  the  ancestor's  warranty ; 

That  where  assets  descend,  the  heir  shall  be  barred  to  the  value  thereof. 
So  that  an  alienation  by  the  ancestor  of  the  heir's  land  may  pass,  and  even 
bar  the  heir's  title,  if  assets  to  the  value  of  the  land  descend  to  him  from 
the  warranting  ancestor. 

That  where  the  heir  recovers  his  heritage,  which  his  ancestor  warranted, 
(no  assets  having  then  descended  to  him,)  and  assets  after  descend  from 
the  same  ancestor,  then  the  tenant  or  alienee  shall  recover  against  him  to 
the  value  of  the  land,  so  far  as  the  assets  shall  extend.* 

In  all  cases  of  eviction  of  the  alienee  by  a  stranger,  the  heir  will  be  liable 
if  he  has  assets.  For  the  eviction  by  the  stranger  is  a  proof  that  neither 
the  heir  nor  the  ancestor  had  title,  and  if  not,  then  the  property  of  the  an- 
cestor descended  to  the  heir  ought  to  be  liable  to  answer  the  warranty. 

7.  "  After  warranty  usually  follow  covenants,  or  conventions,  which  are 
clauses  of  agreement  contained  in  a  deed,  whereby  either  party  may  stipu- 
late for  the  truth  of  certain  facts,  or  may  bind  himself  to  perform,  or  give, 

*  What  are  assets  in  the  handa  of  the  heir  may  be  seen  in  Bac.  Abr.  Heir,  I.  A  reversion  after 
an  estate  for  life  is  only  rjuasi  aesets  until  it  falls  in,  so  that  the  plaintiff  must  take  judgment  quando 
accederit. 
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soiiictliiiiir  lo  llie  other.  Thus  ihu  ;Ljraiitor  may  covenant  thai  ho  hath  a 
right  to  convey;  or  for  the  grantee's  quiet  enjoyment;  or  the  like;  the 
grantee  may  covenant  to  pay  his  rent,  or  keep  tlie  premises  in  repair,  &c. 
If  the  covenantor  covenants  for  himself  and  his  heirs,  it  is  then  a  covenant 
real,  and  descends  upon  the  heirs  ;  who  are  bound  to  perform  it,  provided 
they  have  assets  by  descent,  but  not  otherwise  ;  if  he  covenants  also  for  his 
executors  and  administrators,  his  personal  assets,  as  well  as  his  real,  are 
likewise  pledged  for  the  performance  of  the  covenant ;  which  makes  such 
covenant  a  better  security  than  any  warranty.  It  is  also  in  some  respects 
a  less  security,  and  therefore  more  bctielicial  to  the  grantor:  who  usually 
covenants  only  for  the  acts  of  himself  and  his  ancestors,  whereas  a  general 
warranty  extends  to  all  mankind.  For  which  reasons  the  covenant  has  in 
modern  practice  totally  superseded  the  other."  If,  however,  a  covenant  to 
warrant  is  (as  I  think  is  usual  with  us)  extended  to  all  persons,  it  would 
seem  not  less  beneficial  than  a  general  warranty. 

In  England,  it  is  said  by  Mr.  Chitty,  that  "  a  vendor's  covenant  that  he 
hath  right  to  convey,  is  usually  only  against  his  own  acts,  and  not  abso- 
lutely that  he  has  a  good  title.  Sometimes  when  he  takes  by  descent,  he 
covenants  against  his  own  acts  and  those  of  his  ancestor  ;  and  if  by  devise, 
it  is  not  unusual  for  him  to  covenant  against  the  acts  of  the  devisor  as  well 
?vs  his  own.  But  the  usual  words''  notwithstanding  any  act  by  him  done,' 
&c.,  are  generally  to  be  taken  as  confining  the  covenant  to  acts  of  his  own. 
2  Bos.  &  P.  22,  20.  Hob.  12.  See  the  constructions  on  covenants  for 
good  title,  2  Saund.  178,  a.  b.  181. 

"Covenants  which  affect,  or  are  intimately  attached  to  the  thing grarited, 
as  to  repair,  pay,  rent,  &c.  are  said  to  run  with  the  land,  and  bind  not  only 
the  lessee,  but  his  assignee  also,  5  Co.  16,  b.  and  enure  to  the  heir  and  as- 
signee of  the  lessor,  even  althougii  not  named  in  the  covenant.  See  2  Lev. 
92.  As  are  also  those  which  the  grantor  mnkes  that  he  is  seised  in  fee,  has 
a  right  to  convey,  for  quiet  enjoyment,  for  further  assurance,  and  the  like, 
which  enure  not  only  to  the  grantee,  but  also  to  his  assignee,  1  Marsh. 
107,  S.  C.  5  Taunt.  418.  4  M.  &  S.  188,  id.  53,  and  to  executors,  &c.  ac- 
cording to  the  nature  of  the  estate.  2  Lev.  26.  Spencer's  case,  5  Co.  17, 
b.  3  T.  II.  13.  And  these  are  covenants  real,  as  they  either  pass  a  realty, 
or  confirm  an  obligation,  so  connected  with  realty,  that  he  who  has  the  real- 
ty is  either  entitled  to  the  benefit  of,  or  is  liable  to  perform,  the  obligation. 
Fitz.  N.  B.  145.  Shep.  Touch,  c.  7,  161.  See,  as  to  the  right  and  liabil- 
ity of  suing  and  being  sued  on  these  covenants,  in  case  of  heirs,  assignees, 
&c.  1  Chitty  on  PI.  10,  11,  13,  38,  39,  42. 

"The  executors  and  administrators  are  bound  by  every  covenant,  with- 
out being  named,  unless  it  is  such  a  covenant  as  is  to  be  performed  person- 
ally by  the  covenantor,  and  there  has  been  no  breach  before  his  death.  Cro. 
Eliz.  553."     Chitty. 

It  may  not  be  improper  here  to  advert  to  the  subject  of  the  covenants  for 
title  which  the  vendee  may  require.  If  a  man  covenants  to  make  a  good 
title,  free  from  incumbrances,  and  says  no  more,  this  covenant  alone  en- 
titles the  party  to  a  deed  with  general  warranty  and  proper  covenants  for 
the  defence  of  his  title.  These  covenants  are  covenants  of  seisin  of  siich 
estate  as  is  conveyed,  and  of  power  to  convey  the  same  ;  and  that  the  es- 
tate is  free  from  incumbrances ;  all  which  are  broken  the  instant  they  arc 
entered  into,  if  in  fact  the  vendor  has  not  the  seisin  or  power  covenanted 
for,  or  there  be  any  incumbrance  on  the  property.  The  vendee  is  also  en- 
titled to  covenants  for  further  assurance,  and  for  quiet  enjoyment,  and  I  think 
he  is,  with  us,  uniformly  considered  as  entitled  to  a  covenant  of  warranty 
not  only  against  the  vendor  and  his  heirs,  and  those  claiming  under  him  or 
them,  but  "against  all  and  every  other  person  or  persons  whatever."     In 
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England,  however,  the  rule  is,  that  if  the  vendor  was  a  purchaser  himself 
for  a  valuable  consideration,  he  covenants  against  his  own  acts  only,  and 
delivers  over,  or  covenants  to  deliver  over,  his  title  deeds,  to  the  covenants 
of  which  the  vendee  may  resort.  But  if  he  does  not  claim  as  purchaser  for 
valuable  consideration,  but  as  devisee,  or  donee,  or  if  he  takes  by  descent, 
or  if  he  retains  the  title  deeds,  he  must  covenant  not  only  against  his  own 
acts,  but  those  of  the  last  purchaser  for  valuable  consideration,  and  all 
claiming  under  him.  See  1  Mad.  338.  Sug.  331,  &c.  In  bills  for  spe- 
cific performance  against  infant  heirs,  however,  the  court  will  not  order 
them  to  enter  into  personal  covenants,  though  the  ancestor  covenanted  for 
full  title.  They  are  required  only  to  release  and  convey  the  title  of  which 
their  ancestor  died  seised;  but  the  principal  of  the  purchase  money  may 
be  directed  to  be  retained  until  their  maturity,  as  a  security  for  the  title  till 
then.  5  John.  261.  And  indeed  it  seems  in  one  case  to  have  beerr  deci- 
ded that  the  heirs  of  a  vendor  who  covenanted  "to  make  a  good  and  lawful 
right  in  fee-simple,"  ought  not  to  be  decreed  to  make  a  conveyance  with 
general,  but  only  with  special  warranty:  4  Mun.  144  :  a  position  that  seems 
not  reconcileable  with  justice,  if  it  be  extended  to  the  case  of  heirs  receiv- 
ing assets  by  descent.  In  such  case  it  would  seem  equitable  that  they 
should  execute  such  a  deed  as  would  bind  them  to  warrant  against  all  per- 
sons so  far  as  the  assets  descended  would  enable  them. 

8.  "  Lastly,  comes  the  conclusion,  which  mentions  the  execution  and  date 
of  deed,  or  the  time  of  its  being  given  or  executed,  either  expressly,  or  by 
reference  to  some  day  and  year  before  mentioned.  Not  but  a  deed  is  good, 
although  it  mention  no  date :  or  hath  a  false  date  ;  or  even  if  it  hath  an 
impossible  date,  as  the  thirtieth  of  February  ;  provided  the  real  day  of  its 
being  dated  or  given,  that  is  delivered,  can  be  proved;  and  in  such  cases 
the  deed  takes  effect  from  the  delivery."     Co.  Litt.  46,  bi     3  Bac.  340. 

In  the  case  of  Harvey  vs.  Alexander,  it  appeared  that  a  deed  dated  De- 
cember 16,  1804,  was  not  recorded  until  September  5,  1805,  a  lapse  of  near 
itine  months;  whereas,  to  render  it  valid  against  purchasers  and  creditors, 
it  ought  to  have  been  recorded  in  eight  months.*  To  remedy  this  defect, 
depositions  were  taken  to  prove  that  notwithstanding  the  date  of  the  deed, 
it  really  was  not  delivered  until  April,  1805,  and  so  was  recorded  in  due 
time.  But  the  court,  not  controverting  that  the  time  of  delivery  might  have 
been  proved  by  the  witnesses  when  the  deed  was  admitted  to  record,  to 
have  been  different  from  the  day  of  the  date,  decided,  that  as  no  such  proof 
had  been  given,  it  must  be  taken  as  delivered  on  the  day  of  the  date,  and 
so  was  not  good  as  a  recorded  deed.  1  Ran.  219,  239.  See  Stanard's 
argument,  p.  229,  and  the  court's  opinion,  239. 

The  date  of  the  deed  is  not  a  material  part  thereof,  and  if  a  blank  is  left 
for  the  date,  though  the  donee  fills  it  up,  it  does  not  avoid  the  deed.  1 
Hen.  391. 

"  I  proceed  now  to  ihe  fifth  requisite  for  making  a  good  deed  ;  the  read' 
ing  of  it.  This  is  necessary,  wherever  any  of  the  j)arties  desire  it ;  and,  if 
it  be  not  done  on  his  request,  the  deed  is  void  as  to  him,  if  he  cannot  read. 
If  he  can,  he  should  read  it  himself,  or  he  cannot  complain ;  Shep.  Touch. 
56;  but  if  he  be  blind  or  illiterate,  another  must  read  it  to  him.  If  it  be 
read  falsely,  it  will  be  void :  at  least  for  so  much  as  is  misrecited :  unless  it 
be  agreed  by  collusion  that  the  deed  shall  be  read  false,  on  purpose  to  make 
it  void  ;   for  in  such  case  it  shall  bind  the  fraudulent  party. 

Sixthly,  it  is  requisite  that  the  party,!  whose  deed  it  is,  should  seal,  and 

*  If  B  purchaser  takes  a  defective  conveyance,  or  the  deed  runs  out  of  date,  so  that  it  cannot  be  re- 
corded, tlie  vendor  or  his  heirs  will  be  decreed  to  make  a  good  convejance.    See  Sug.  523. 

tif  A  execute  a  deed  for  himself  and  his  partner  by  the  nuihoritu  of  his  partner,  and  in  his  pre- 
sence, it  has  been  held  a  good  execution,  though  only  sealed  once ;  4  T.  R  313._^  3  Ves.  578 ;  though 
it  is  an  established  rule,  that  one  partner  cannot  bind  the  other  partners  by  deed.  7  T.  R.  5i07.  A  person 

31* 
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now  in  most  cases,  I  apprehend,  sliould  sif^n  it  also.  The  method  of  the 
Saxons  was  for  such  as  could  write  to  suhscribe  their  names,  and  whether 
they  could  write  or  not,  to  allix  the  sign  of  the  cross  ;  which  custom  our 
illiterate  vulgar  do,  for  the  most  i)art,  to  this  day  keep  up  ;  by  signi:-g  a  cross 
for  their  mark,  when  unable  to  write  their  names.  And,  indeed,  this  ina- 
bility to  write,  and  therefore  making  a  cross  in  its  stead,  is  honestly  avowed 
by  Caedwalla,  a  Saxon  king,  at  the  end  of  his  charters.  In  like  manner, 
and  for  the  same  unsurmountable  reason,  the  Normans,  a  brave  but  illite- 
rate nation,  at  their  first  settlement  in  France,  used  the  practice  of  sealing 
only,  without  writing  their  names  :  which  custom  continued  when  learning 
made  its  way  among  llicm,  though  the  reason  for  doing  it  had  ceased,  and 
hence  the  charter  of  Edward  the  Confessor  to  Westminster-abbey,  himself 
being  brought  up  in  Normandy,  was  witnessed  only  by  his  seal,  and  is  gen- 
erally thought  to  be  the  oldest  sealed  charter  of  any  authenticity  in  I^ng- 
land.  At  the  conquest,  the  Norman  lords  brought  over  into  this  kingdom 
their  own  fashions  ;  and  introduced  waxen  seals  only,  instead  of  the  Eng- 
lish method  of  writing  their  names,  and  signing  with  the  sign  of  tlie  cross. 
And  in  the  reign  of  Edward  I.  every  freeman,  and  even  such  of  the  more 
substantial  villeins  as  were  fit  to  be  put  upon  juries,  had  their  distinct  parti- 
cular seals.  The  impressions  of  these  seals  were  sometimes  a  knight  on 
horseback,  sometimes  other  devices  ;  but  coats  of  arms  were  not  introduced 
into  seals,  nor  indeed  into  any  other  use,  till  about  the  reign  of  Richard  the 
First,  who  brought  them  from  the  crusade  in  the  holy  land  ;  where  they 
were  first  invented  and  painted  on  the  shields  of  the  knights,  to  distinguish' 
the  variety  of  persons  of  every  Christian  nation  who  resorted  thither,  and  vvlio 
could  not,  when  clad  in  complete  steel,  be  otherwise  known  or  ascertained. 

"  This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals, 
remained  very  long  among  us ;  for  it  was  held  in  all  our  books  that  sealing 
alone  was  sufficient  to  authenticate  a  deed  :  and  so  the  common  form  of 
attesting  deeds, —  'sealed  and  delivered,'  continues  to  this  day ;  notwith- 
standing the  statute  29  Car.  II.  c.  3,  before  mentioned,  revives  the  Saxon 
custom,  and  expressly  directs  the  signing,  in  all  grants  of  hnds,  and  many 
other  species  of  deeds :  in  which,  therefore,  signing  seems  to  be  now  as 
necessary  as  sealing,  though  it  hath  been  sometimes  held  that  the  one  in- 
cludes the  other." 

I  am  not  aware  of  any  express  decision  of  our  courts  as  to  the  necessity 
of  signing  to  make  a  good  deed.  The  former  editor  seems  to  doubt  its  ne- 
cessity. I  incline  to  think  it  essential,  both  because  it  is  required  by  the 
spirit  if  not  the  letter  of  the  statute  of  frauds,  and  because  signing  is  men- 
tioned in  other  parts  of  the  statute  of  conveyances,  though  omitted  in  the 
first  clause.  Thus  on  the  privy  examination  of  a  feme-covert,  she  is  to  be 
examined  whether  she  had  willingly  signed,  sealed,  and  delivered  the  deed. 
This  shows  that  the  legislature  contemplated  signing  as  an  essential  under 
our  statute  of  frauds,  and  considered  it  a  matter  of  course. 

If  the  seal  be  affixed  by  another,  by  request  of  the  party  who  is  to  exe- 
cute the  deed,  or  if  it  be  so  affixed  without  his  request,  but  afterwards  he 
assents  to,  and  adopts  it,  and  acknowledges  it  as  his  seal,  it  suffices.  So, 
too,  twenty  persons  may  all  seal  upon  one  piece  of  wax,  it  is  said,  if  they 
make  distinct  impressions.  Touch.  56.  From  this  qualification  of  the  re- 
mark, it  would  seem  fair  to  presume  that  two  persons  could  not  properly 
adopt  a  single  scroll  as  the  seal  of  both.  Yet  if  each  distinctly  acknow- 
ledged it  as  his  seal,  and  delivered  the  instrument  as  his  deed,  it  might  be 
otherwise. 

executing  a  deed  for  his  principal,  should  sign  in  the  name  of  the  principal,  6  T.  R.  176,  or  thus,  "  for 
A.  B.  (the  principal,)  E.  F.  his  attorney."    2  East,  142. 

Signing  seems  unnecessary,  unless  in  cases  under  the  statute  of  fraudi  and  deeds  executed  under 
power*.    Com,  Dife.  Fait.  13.  1.    17Vca.  J.459.  Christian. 
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Admitting  that  signing  is  necessary,  it  must  be  remarked,  that  a  party 
may  sign  and  execute  a  deed  either  in  propria  persona,  or  by  attorney  :  and 
no  particular  form  of  words  is  necessary  in  the  signature  of  a  deed,  by  an 
attorney  in  lact,  provided  the  act  be  done  in  the  name  of  the  principal.  It 
is  therefore  indifferent  whether  he  sign  as  B.  VV.  attorney  for  R.  C,  or  R. 
0.  by  B.  W.  his  attorney.  1  H.  &  M.  181.  Yet  see  3  Bac.  408,  409.  9 
Co.  77.     See  also  Z  East,  142.     6  T.  R.  176. 

With  respect  to  the  seal,  it  has  been  decided  by  our  courts,  that  a  scroll 
used  as  a  seal  was  sufficient  as  such,  even  before  our  act  of  assembly.  1 
Wash.  4;>.  See  also  1  W.  170.  i>  Wash.  63.  5  John.  244.  The  act  of 
assembly  explicitly  declares,  that  a  scroll  affixed,  by  way  of  seal,  shall  give 
to  an  instrument  the  same  force  and  obligation  as  if  it  were  actually  sealed. 
1  R.  C.  ch.  128,  §  94.  In  the  case  of  Austin's  administrators  vs.  Whit- 
lock's  executors,  however,  it  seems,  though  perhaps  it  is  not  expressly  de- 
cided, that  a  scroll  is  not  sufficient  to  make  a  sealed  instrument,  unless  it 
appear  from  some  expression  in  the  body  of  it  that  it  was  intended  as  such. 
1  Mun.  487,  493.  See  2  Leigh,  195.  The  same  point  arose  in  Anderson 
vs.  Bullock,  &c.  (4  Mun.  442,  444,)  and  seems  to  have  received  the  same 
decision,  it  not  appearing  explicitly  that  the  party  had  sealed  as  well  as 
signed  the  instrument.     See  also  as  to  a  printed  stamp,  2  Leigh,  488. 

'•  A  seventh  requisite  to  a  good  deed  is,  that  it  be  delivered  by  the  party 
himself,  or  his  certain  attorney,  which  therefore  is  also  expressed  in  the  at- 
t-estation,  '  sealed  and  delivered.'  A  deed  takes  effect  only  from  this  tradi- 
tion or  delivery ;  for  if  the  date  be  false  or  impossible,  the  delivery  ascer- 
tains the  time  of  it.  And  if  another  person  seals  the  deed,  yet  if  the  party 
tlelivers  it  himself,  he  thereby  adopts  the  sealing,  and  by  a  parity  of  reason 
the  signing  also,  and  makes  them  both  his  own." 

Regularly  there  can  be  but  one  delivery  of  a  deed,  for  if  there  be  two  de- 
liveries, and  the  first  has  any  effect  at  all,  the  second  delivery  is  void.  As 
where  an  infant  makes  a  voidable  deed ;  his  redelivery  is  void.  But  whore 
the  first  delivery  is  void,  the  second  delivery  is  then  good.  As  where  a 
feme-covert  delivers  a  deed,  and  her  husband  dies,  and  she  redelivers  it 
when  a  widow ;  this  delivery  is  good.  So  if  a  deed  is  cancelled,  and  the 
party  seal  and  deliver  it  again,  it  is  good. 

In  Currie  vs.  Donald,  (2  Wash.  58,)  Washington  argued  that  proof  that 
the  deed  was  acknowledged  by  the  maker  as  his  act  and  deed,  was  no  proof 
of  delivery.  The  court  decided  that  the  deed  in  that  case  was  good,  but 
upon  another  ground.  Doubtless,  however,  proof  of  acknowledgment  of 
the  deed  is  strong  evidence  to  prove  delivery,  and  unless  contradicted,  would 
justify  a  jury  in  referring  a  delivery.  Such  an  acknowledgment,  indeed, 
before  witnesses,  approaches  very  nearly  to  what  the  law  strictly  considers 
a  delivery.     See  Shep.  Touch.  57. 

As  to  delivery,  it  is  of  the  very  essence  of  the  deed ;  for  until  delivery, 
the  act  or  deed  is  not  consummate.  "A  delivery  may  be  either  by  doing 
something,  and  saying  nothing,  as  where  after  signing  and  sealing  the  par- 
ty delivers  the  deed  to  the  grantee  without  any  words  ;  or  by  saying  some- 
thing, and  doing  nothing,  as  where  a  deed  is  lying  on  a  table,  and  the  gran- 
tor says,  'There  it  is;  take  it  as  my  deed  ; '  or  by  both,  as  where  he  actual- 
ly delivers  the  deed,  saying,  'This  is  my  deed,'  or  the  like."  Touch.  57. 
In  Cow.  202,  where  a  wife  had  executed  a  deed,  which  was  void  as  to  her, 
and  afterwards  became  a  widow,  and  made  a  surrender  by  writing,  not 
sealed,  of  the  possession  of  the  property,  and  by  a  like  unsealed  writing 
directed  the  tenants  to  attorn.  Lord  Mansfield  considered  it  equivalent  to 
redelivery.  The  question  of  delivery  seems  to  be  a  mixed  question  of  law 
and  fact,  and  the  evidence  of  it  must  often  be  affected  by  lapse  of  time. 
A  jury  therefore  may,  I  presume,  be  justified  in  presuming  delivery,  al- 
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though  not  actually  proved,  where  the  I'acts  proved  support  that  presumption. 

Wliere  a  deed  was  declared  Ijy  the  jiarty  to  he  delivered  as  his  act  and 
deed  in  the  presence  of  witnesses,  without  any  thing  to  qualify  the  acknow- 
ledirinent  or  to  shew  an  intention  that  it  was  not  to  operate  innnediately,  the 
delivery  was  held  to  he  valid  and  ellcctual,  although  the  deed  was  retained 
by  the  grantor  in  his  possession.     5  Barn.  &,  Cres.  (i()B.      1*2  C.  L.  R.  351. 

"  A  delivery  may  be  either  absolute,  that  is,  to  the  party  or  grantee  him- 
self; or  to  a  third  person,  to  hold  till  some  conditions  be  performed  on  the 
part  of  the  grantee :  in  which  last  case  it  is  not  delivered  as  a  deed,  but  as 
an  escrow:  that  is,  as  a  scrovvl  or  writing,  which  is  not  to  take  effect  as  a 
deed  till  the  conditions  be  performed  :  and  then  it  is  a  deed  to  all  intents 
and  purposes."* 

It  is  said  that  if  a  deed  be  delivered  as  an  escrow,  it  ought  to  be  so  stated 
in  the  written  attestation.  2  Wash.  58,  per  Lyons.  It  certainly  is  the 
prudent  course.  Where,  however,  there  is  no  attestation,  the  omission 
would  not  make  it  an  absolute  deed  ;  nor,  indeed,  is  it  clear  that  the  wit- 
nesses to  a  deed  would  not  be  permitted  to  prove  its  delivery  as  an  escrow, 
though  it  was  not  so  stated  in  the  attestation.  For  it  would  not  be  to  con- 
tradict, but  only  to  modify  their  attestation.  Moreover,  the  doctrine  is  now 
exploded,  that  a  witness  shall  not  be  permitted  to  contradict  his  attestation. 
1  Bl.  Rep.  305.     7  T.  R.  601.     6  East,  lb5. 

There  is  some  nicety  in  delivering  a  deed  as  an  escrow  :  for, 

1.  If  it  be  delivered  to  the  party  himself,  the  delivery  is  absolute,  and  the 
condition  gone.  It  must,  therefore,  be  delivered  to  a  third  person,  to  be  by 
him  delivered  to  the  other  party,  when  the  act  is  performed  which  is  requi- 
red to  be  done  before  the  deed  shall  have  its  full  effect. 

2.  The  delivery  should  be  after  this  manner:  "I  deliver  to  you  this  as 
an  escrow,  to  deliver  to  A  B,  as  my  deed,  upon  condition  that  he  first  pay 
you  £-iQ  for  me,"  &c.,  or  such  like. 

3.  It  is  prudent  that  this  be  inserted  in  the  attestation  of  the  deed. 
Touch.  57,  58. 

If  after  such  delivery  either  party  dies  before  the  delivery  over,  but  the  con- 
dition is,  nevertheless,  afterwards  performed,  the  deed  is  good,  by  reason  of 
the  traditio  inchoata  in  the  lifetime  of  the  parties,  to  which  the  second  deli- 
very relates  back  ;  for  it  is  but  the  consummation  or  completion  of  the  first. t 

*  See  2  Darn.  &  Cres.  82.    9  C.  L.  R.  33. 

t  The  following  notes  of  Mr.  Cliitty  may  be  useful: 

Delivery  is  absolutely  neces.-ary  to  a  deed,  for  ii  is  a  mere  instrument  under  seal,  not  a  deed,  before 
delivery.  The  delivery  by  the  party  of  the  instrument,  as  his  act  and  deed,  is  the  formal  declaration 
of  his  determination  to  complete  the  conveyance,  or  enter  into  the  contract.  See  Sharrington  vs. 
Shotton,  l^lowd.  308.  "  When  a  man  passes  a  thing  by  deed,  first  there  is  the  determinalioii  of  tlie 
mind  to  do  it,  and  upon  that  he  causes  it  to  be  written,  which  is  one  part  of  deliberation  ;  and  after- 
wards he  puts  his  seal  to  it,  which  is  another  part  of  deliberation;  and  lastly,  he  deli\er.«  the  writing 
as  his  deed,  which  is  the  consummation  of  liis  resolution;  and  bv  the  delivery  of  the  deed  from  him 
that  makes  it  to  him  to  whom  it  is  made,  he  gives  his  assent  to  part  with  the  thing  contained  in  the  deed 
to  him  to  whom  he  delivers  tliedeed,  and  thisdelivery  is  as  a  ceremony  in  law, signifying  fully  liis  good 
will  that  the  thing  in  the  deed  should  pass  from  him  to  the  other.  So  that  there  is  gi  eat  deliberation 
usp.d  in  the  making  of  deeds,  for  which  reason  they  are  received  as  a  lien  final  to  the  party,  and  are 
adjudged  to  bind  liim  without  examining  for  what  cause  or  consideration  they  were  made."  With 
regard  to  the  delivery  of  a  deed,  no  particular  form  or  ceremony  is  necessari';  it  will  be  sufficient  if 
a  party  testifies  liis  intention  in  any  raaBuer,  whether  by  action  or  word,  to  deliver  or  put  it  into  the 
possession  of  the  other  party,  as  by  throwing  it  down  upon  the  table,  with  the  intent  that  it  may  be 
taken  up  by  the  other  party;  or  if  a  stranger  deliver  it  with  the  assent  of  the  party  to  the  deed.  Phil. 
Ev.  419.  9  Rep.  137,  a.  Com.  Dig.  tit.  Evidence  (A.  3.)  Proof  that  a  party  signed  a  deed  which 
bears  on  ilie  lace  of  it  a  declaration  that  the  deed  was  sealed  by  the  party,  is  when  the  testimony  of  a 
subscribing  witness  cannot  be  obtained,  or  when  he  has  no  recollection  on  the  subject,  evidence  to  be 
left  to  a  lury  that  the  party  sealed  and  delivered  the  deed.  7  Taun.  251.  2  Marsh.  527,  and  see  J7 
Ves.  J.  439.  Peake  R.  146.  It  is  a  question  of  fact  for  the  jury  upon  the  whole  evidence,  whether  a 
bond  was  delivered  as  a  deed  to  take  effect  from  the  moment  ol  delivery,  or  at  some  future  time.  In 
Murray  vs.  Earl  Stair,  Abbot,  C.  J.  told  the  jury,  that  "  to  make  the  delivery  conditional,  it  was  not 
necessary  that  any  express  words  should  be  used  at  the  time,  the  conclusion  was  to  be  drawn 
from  all  the  circumstances.  It  obviated  all  questions  as  to  ilie  intention  of  the  party,  if  at  the  time  of 
delivery  he  expressly  declared,  that  he  delivered  it  ag  an  escrow,  but  that  was  not  essential  to  make 
it  an  escrow."    2  B.  &  C.  88.    See  also  4  B.  &  A.  440.  Chitty. 
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Delivery  of  a  (lee<l  to  a  tliird  person  for  the  use  of  the  grantee,  thougli 
without  his  knowledge,  becomes  a  valid  delivery  on  his  subsequent  assent, 
which  has  relation  back  to  the  ori:^inal  time  of  delivery.  9  Mass.  Rep. 
307.     13  John.  285,  cited  Philip's  Ev.  418,   Am.  Ed.  in  note. 

"  The  last  requisite  to  the  validity  of  a  deed  is  the  attestation;-^  or  exe- 
cution of  it  in  the  presence  of  witnesses  ;  though  this  is  necessary,  rather 
for  preserving  the  evidence,  than  for  constituting  the  essence  of  the  deed." 
The  law  concerning  deeds,  1  R.  C.  ch.  99,  does  not  require  the  three  wit- 
aesses  to  subscribe  their  names,  as  in  the  case  of  wills.  A  deed,  therefore, 
acknowledged  before  three  witnesses,  may  be  proved  by  them,  and  admit- 
ted to  record,  though  they  do  not  sign  as  witnesses.      1  W.  319. 

III.  '•'  We  are  next  to  consider,  how  a  deed  may  be  avoided,  or  render- 
ed of  no  effect.  And  from  what  has  been  before  laid  dowii  it  will  follow, 
that  if  a  deed  wants  any  of  the  essential  requisites  before  mentioned  ;  ei- 
ther, 1.  Proper  parties,  and  a  proper  subject-matter:  2.  A  good  and  suf- 
ficient consideration  :  3.  Writing  on  paper  or  parchment,  duly  stamped  : 
4.  Sufficient  and  legal  words,  properly  disposed  :  5.  Reading,  if  desired, 
before  the  execution  :  6.  Sealing,  and,  by  the  statute,  in  most  cases  sign- 
ing also  :  or,  7.  Delivery  ;  it  is  a  void  deed  ab  initio.  It  may  also  be  avoid- 
ed by  matter  ex  post  facto:  as,  1.  By  rasure,  interlining,  or  other  alteration 
in  any  material  part:  unless  a  memorandum  be  made  thereof  at  the  time 
of  the  execution  and  attestation  :"  or,  unless  the  alteration  was  made  by 
consent.  G  Rand.  86.  But  subsequent  assent  to  an  alteration  previously 
made,  will  not  suffice  to  repel  the  plea  of  non  est  factum.  Id.  The  old 
rule  was  ;  if  altered  in  any  part,  whether  material  or  not,  by  the  party  who 
oicneth  the  deed  and  claims  under  it,  it  avoids  ihe  deed.t  If  altered  in  any 
part,  whether  material  or  not,  by  the  party  who  is  bound  by  the  deed,  it  re- 
maineth  good.  If  altered  in  a  material  part  by  a  stranger  to  the  deed,  the 
deed  was  avoided  ;  if  in  an  immaterial  part,  it  remained  good.  Touch. 
68,  69.  In  the  case  of  Whiting  vs.  Daniel,  however,  (1  H.  &  M.  391,) 
where  a  blank  was  left  for  the  date  of  the  deed,  which  blank  the  donee 
filled  up  after  its  execution,  but  no  fraud  appeared,  the  deed  was  adjudged 
good,  as  tlie  date  was  not  a  material  part  of  the  deed.  See  4  Barn.  &  Aid. 
672.  This  seems  to  have  relaxed  the  rigid  rules  above  mentioned.  In- 
deed, I  cannot  think  that  the  unauthorized  act  of  a  stranger  would,  in 
equity,  avoid  the  deed  of  the  party,  though  the  alteration  be  made  in  a  ma- 
terial part.  For  though  at  kiic  the  party  might  plead  non  est  factum,  and 
allege  that  he  signed  no  such  deed  ;  yet,  as  equity  will  relieve  in  case  of  a 
lost  bond,  so  would  it  relieve,  I  presume,  against  such  act  of  a  stranger, 
where  there  was  no  default  in  the  obligee  or  grantee.  It  could  not  be  a 
case  less  entitling  the  party  to  relief,  than  where  the  seal  was  torn  off  by 
a  stranger.  Now,  if  the  whole  seal  is  broken  off,  (no  matter  how,)  the  deed 
is  void  at  law,  (Shep.  69,)  and  non  est  factum  is  a  good  plea.     5  Co.  119,  b. 

*It  is  not  essential  to  the  validity  of  a  deed,  in  general,  that  it  should  he  executed  in  the  presence 
of  a  witness.  Com.  Dig.  Fait.  B.  4  Phil,  on  Evid.  413  to  421,  4th  ed.  And  where  the  names  of  two 
fictitious  persons  had  been  subscribed  by  way  of  attestation,  the  judge  permitted  the  plaintiff,  who 
had  received  the  deed  from  the  defendant  in  that  deceitful  shape,  to  give  evidence  of  the  hand-wri- 
ting of  the  defendant  himself;  and  where  the  subscribing  witness  denied  any  recollection  of  the  ex- 
ecution, proof  of  his  hand-writing  was  deemed  sufficient.     Peake  Rep.  23,  146.    2  Camp.  635. 

The  distinction  between  executions  of  deeds  at  common  law  and  executions  under  powers,  is  fully 
established.  It  is  a  well  known  rule,  that  all  the  formalities  and  circumstances  prescribed  by  a  pow- 
er are  to  be  strictly  observed.  If  a  particular  number  of  attesting  witnesses  is  required,  there  must 
be  that  number.  If  they  are  to  attest  in  a  particular  form,  that  fbrm  must  be  followed  ;  and  they  must 
attest  every  thing  that  is  necessary  for  the  execution  of  the  power.  4  Taunt.  214.  7  Taunt.  361.  17 
Ves.  454,  6.  C.  Also  Sugden  on  Powers.  But  the  51  Geo.  III.  c.  16S,  aids  the  omission  of  a  memo- 
randum of  attestation,  when  in  fact  the  deed  has  been  duly  attested.  Chitty. 

t  For  he  who  commits  such  a  fraud  ought  not  to  recover  even  what  is  justly  due  him.  See  Pigott's 
case,  llCo.  27.  And  so  even  in  the  case  of  a  bill  of  exchange  or  parol  contract;  he  who  makes  a 
fraudulent  alteration,  cannot  recover  upon  the  truth  of  the  case  ;  for  if  he  could,  he  would  be  permit- 
ted to  lake  the  chance  of  succeeding  in  his  fraud  without  the  risque  of  loss  if  delected.  4  T.  R.320, 
329.    2H.&B.  141.    15E.39.    3  Leigh,  250. 
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Yet,  if  it  liappcncd  by  accident,  or  by  the  act  of  a  third  person,  equity, 
doubtless,  wouhl  relieve. 

Mr.  BlacUstone  tells  us  in  the  passajje  just  extracted,  that  a  deed  is  avoid- 
ed by  erasure,  &c.  unless  a  rnemoranduni  be  made  thereof  at  the  time  of 
execution.  This,  however,  seems  to  me,  to  be  too  broadly  laid  down. 
For  if  the  erasure  can  clearly  be  proved  to  have  been  anterior  to  the  exe- 
cution, it  surely  could  not  atf(!Ct  it.  Nay  more  :  if  an  erasure  or  interlinea- 
tion appear  upon  the  face  of  tlie  deed,  it  lias  been  said,  that  it  will  be  pre- 
sumed to  have  been  made  before  execution,  unless  the  contrary  be  proved, 
Co.  Litt.  H'Zo,  b.  n.  1,  or  may  be  fairly  inferred  from  the  ap|)earance  of  the 
interlineation,  or  the  character  of  the  erasure.  For  this  there  is  good  rea- 
son ;  since  fraud  ought  not  to  be  presumed  ;  it  must  be  proved. 

'Z.  "By  breaking  off,  or  defacing  the  seal.  3.  By  delivering  it  up  to  be 
cancelled  ;  that  is,  to  have  lines  drawn  over  it  in  the  form  of  lattice-work  or 
cancelli ;  though  the  phrase  is  now  used  figuratively  for  any  manner  of  ob- 
literation or  defacing  it.  [But  when  a  title  has  once  j)assed,  the  cancelling 
of  the  deed  will  not  divest  the  estate  of  the  grantee,  and  reinvest  the  gran- 
tor. See  4  Cruise  [497.]  4  Barn.  Sc  Aid.  (uZ,  G75.  G  East.  6G.  2  H.  B. 
■^63.]  4.  By  the  disagreement  of  such,  whose  concurrence  is  necessary, 
in  order  for  the  deed  to  stand  :  as  the  husband,  where  a  feme-covert  is  con- 
cerned ;  an  infant,  or  person  under  duress,  when  those  disabilities  are  re- 
moved ;  and  the  like.*     By  the  judgment  or  decree  of  a  court  of  judicature. 

This  was  anciently  the  province  of  the  court  of  star-chamber,  and  now 
of  the  chancery  :  when  it  appears  that  the  deed  was  obtained  by  fraud,  force, 
or  other  foul  practice ;  or  is  proved  to  be  an  absolute  forgery.  In  any  of 
these  cases  the  deed  may  be  voided,  either  in  part  or  totally,  according  as 
the  cause  of  avoidance  is  more  or  less  extensive. 

"  And  having  thus  explained  the  general  nature  of  deeds,  we  are  next  to 
consider  their  several  species,  together  with  their  respecti\e  incidents.  And 
herein  I  shall  only  examnie  the  particulars  of  those,  which  from  long  prac- 
tice and  experience  of  their  efficacy,  are  generally  used  in  the  alienation  of 
real  estates:  for  it  would  be  tedious,  nay  infinite,  to  descant  upon  all  the 
several  instruments  made  use  of  in  personal  concerns,  but  which  fall  under 
our  general  definition  of  a  deed;  that  is,  a  writing  sealed  and  delivered. 
The  former  being,  principally,  such  as  serve  to  convey  the  property  of 
lands  and  tenements  from  man  to  man,  are  commonly  denominated  co«re?/- 
ances  ;  which  are  either  conveyances  at  common  law,  or  such  as  receive  their 
force  and  efficacy  by  virtue  of  the  statute  of  uses. 

I.  "Of  conveyances  by  the  common  law,  some  may  be  called  original, 
ot  primary  conveyances;  which  are  those  by  means  whereof  the  benefit  or 
estate  is  created  or  first  arises:  others  are  derivative,  or  secondary ;  where- 
by the  benefit  or  estate  originally  created,  is  enlarged,  restrained,  transfer- 
red, or  extinguished. 

"Original  conveyances  are  the  following:  1.  Feoffment;  2.  Gift;  3. 
Grant;  4.  Lease;  5.  Exchange;  G.  Partition:  derivative  nre,  7.  Release; 
8.  Confirmation;  9  Surrender;   10.  Assignment;   II.  Defeazance. 

*So  if  an  indenture  be  executed  hv  A  to  R,  but  B  neither  signs,  nor  seals,  nor  accepts  tlie  deeJ, 
nor  does  anj'  act  in  pais,  indicating  liis  acceptance.  And  hence  the  propriety  o(  the  grantee  signing 
and  sealing,  which  ainonnts  to  an  acceptance. 

An  assignment  by  a  debtor  to  trustees  for  the  benefit  ot  creditors  is  valid  without  the  assent  of  the 
creditors  at  the  time  of  execution.  Aliler,  it  is  said,  where  the  assignment  is  made  directly  'o  '''^ 
creditors.    See  4  John.  C.  522,  ]38. 

If  a  person  refuses  to  accept  a  trust,  it  is  precisely  the  same  as  if  lie  wag  not  named.  2  Vent.  12S, 
cited  4  Vez.  jr.  100.    See  3  East,  410. 

if  an  obligation  be  delivered  by  A  to  C,  to  the  use  of  B,  it  is  the  deed  of  A  immediately.  But  Bmay 
refuse,  and  thereby  the  bond  will  lose  its  force.    Dyer,  49,  a.    3  Co.  26,  b.  cited  1  Salk.  301. 

So  in  case  of  a  devise.  The  devisee  may  disclaim;  3  Bar.  &.  Aid.  31 ;  and  then  it  eeeras  the  title 
vests  in  the  heir. 
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1.  "  A  kofiment,  feoffumeyitiwi ,  is  a  substantive  derived  from  the  verb,  to 
enfeoff, /cohere  or  infeudare,  to  give  one  a  feud  ;  and,  therefore,  feoffment 
is  properly  donatio  feiidi.  It  is  the  most  ancient  mclliod  of  conveyance, 
the  most  solemn  and  public,  and  therefore  the  most  easily  remembered  and 
proved.  And  it  may  properly  be  defined,  the  gift  of  any  corporeal  heredi- 
tament to  another.  He  that  so  gives,  or  enfeoffs,  is  called  the  feoffor  ;  and 
the  person  enfeoffed  is  denominated  the  feoffee. 

"This  is  plainly  derived  from,  or  is  indeed  itself  the  very  mode  of,  the 
ancient  feodal  donation  ;  for  though  it  may  be  performed  by  the  word,  '  en- 
feoff' or  'grant,'  yet  the  aptest  word  of  feoffment  is,  'do  or  dedi.'  And 
it  is  still  directed  and  governed  by  the  same  feodal  rules  ;  insomuch  that  the 
principal  rule  relating  to  the  extent  and  effect  of  the  feodal  grant,  '  tenor  est 
qui  legem  dat  feudo,'  is  in  other  words  become  the  maxim  of  our  law  with 
relation  to  feoffments,  'modus  legem  dat  donationi."  And  therefore,  as  in 
pure  feodal  donations  the  lord,  from  whom  the  feud  moved,  must  expressly 
limit  and  declare  the  continuance  or  quantity  of  estate  which  he  meant  to 
confer,  '  ne  quis  plus  donasse  praesumatur  qwam  in  donatione  expresserit ;'  so, 
if  one  grants  by  feoffment  lands  or  tenements  to  another,  and  limits  or  ex- 
presses no  estate,  the  grantee  (due  ceremonies  of  law  being  performed) 
hath  barely  an  estate  for  life.  For  as  the  personal  abilities  of  the  feoffee 
were  originally  presumed  to  be  the  immediate  or  principal  inducements  to 
the  feoffment,  the  feoffee's  estate  ought  to  be  confined  to  his  person,  and  sub- 
sist only  for  his  life  ;  unless  the  feoffor,  by  express  provision  in  the  creation: 
and  constitution  of  the  estate,  hath  given  it  a  longer  continuance.  These 
express  provisions  are  indeed  generally  made  ;  for  this  was  for  ages  the  only 
conveyance,  whereby  our  ancestors  were  wont  to  create  an  estate  in  fee- 
simple,  by  giving  the  land  to  the  feoffee,  to  hold  to  him  and  his  heirs  forever ; 
though  it  serves  equally  well  to  convey  any  other  estate  or  freehold. 

"But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no  means  per- 
fected, there  remains  a  very  material  ceremony  to  be  performed,  called  liv- 
ery of  seisin;  without  whicli  the  feoffee  has  but  a  mere  estate  at  will.  This 
livery  of  seisin  is  no  other  than  the  pure  feodal  investiture,  or  delivery  of 
corporeal  possession  of  the  land  or  tenement ;  which  was  held  absolutely 
necessary  to  complete  the  donation.  '  Nam  feudum  sine  investitura  nullo 
modo  constilui  potuit :'  and  an  estate  was  then  only  perfect,  when,  as  the 
author  of  Fleta  expresses  it  in  our  law,  'sit  juris  et  seisinae  cortjunctio.' 

"  Investitures,  in  their  original  rise,  were  probably  intended  to  demon- 
strate in  conquered  countries  the  actual  possession  of  the  lord ;  and  that 
he  did  not  grant  a  bare  litigous  right,  which  the  soldier  was  ill  qualified  to 
prosecute,  but  a  peaceable  and  firm  possession.  And  at  a  time  when  wri- 
ting was  seldom  practised,  a  mere  oral  gift,  at  a  distance  from  the  spot  that 
was  given,  was  not  likely  to  be  either  long  or  accurately  retained  in  the 
memory  of  by-standers,  who  were  very  little  interested  in  the  grant.  After- 
wards they  were  retained  as  a  public  and  notorious  act,  that  the  country 
might  take  notice  of,  and  testify  the  transfer  of  the  estate ;  and  that  such, 
as  claimed  title  by  other  means,  might  know  against  whom  to  bring  their 
actions. 

"  The  corporal  tradition  of  lands  being  sometimes  inconvenient,  a  sym- 
bolical delivery  of  possession  was  in  many  cases  anciently  allowed ;  by 
transferring  something  near  at  hand,  in  the  presence  of  credible  witnesses, 
which  by  agreement  should  serve  to  represent  the  very  thing  designed  to  be 
conveyed  ;  and  an  occupancy  of  this  sign  or  symbol  was  permitted  as 
equivalent  to  occupancy  of  the  land  itself.  Among  the  Jews  we  find 
the  evidence  of  a  purchase  thus  defined  in  the  book  of  Ruth  :  '  now  this  was 
the  manner  in  former  time  in  Israel,  concerning  redeeming  and  concerning 
changing,  for  to  confirm  all  things :  a  man  plucked  off  his  shoe  and  gave 
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it  to  Ills  iiei<,rhbor ;  and  this  was  a  testimony  in  Israel.'  Among  the  ancient 
Goths  and  Swedes,  contracts  for  tlic  sale  of  lands  were  made  in  the  pre- 
sence of  witnesses  who  extended  the  cloak  of  the  buyer,  while  the  seller  cast 
a  clod  of  the  land  into  it,  in  order  to  fjive  possession  ;  and  a  stalTor  wand 
was  also  delivered  from  the,  vendor  to  the  vendee,  which  passed  through  the 
hands  of  the  witnesses.  With  our  Saxon  ancestors  the  delivery  of  a  turf 
was  a  necessary  solemnity,  to  establish  the  conveyance  of  lands.  And  to 
this  day,  the  conveyance  of  our  coj)yliold  estates  is  usually  made  from  the 
seller  to  the  lord  or  his  steward  by  delivery  of  a  rod  or  verge,  and  then  from 
the  lord  to  the  purchaser  by  re-delivcry  of  the  same,  in  the  presence  of  a 
jury  of  tenants. 

"  Conveyances  in  writing  were  the  last  and  most  refined  improvement. 
The  mere  delivery  of  j)ossession  either  actual  or  symbolical,  depending  on 
the  ocular  testimony  and  remembrance  of  the  witnesses,  was  liable  to  be 
Forgotten  or  misrepresented,  and  became  frequently  incapable  of  proof. 
Besides,  the  new  occasions  and  necessities  introduced  by  the  advancement 
of  commerce,  required  means  to  be  devised  of  charging  and  encumbering 
estates,  and  of  making  them  liable  to  a  multitude  of  conditions  and  minute 
designations  for  the  purposes  of  raising  money,  without  an  absolute  sale  of 
the  land  ;  and  sometimes  the  like  proceedings  were  found  useful  in  order  to 
make  a  decent  and  competent  provision  for  the  numerous  branches  of  a 
fam^ily,  and  for  other  domestic  views.  None  of  which  could  be  effected  by 
a  mere  simple,  corporal  transfer  of  the  soil  from  one  man  to  another,  which 
was  principally  calculated  for  conveying  an  absolute,  unlimited  dominion. 
Written  deeds  were  therefore  introduced,  in  order  to  specify  and  perpetu- 
ate the  peculiar  purposes  of  the  party  who  conveyed  ;  yet  still,  for  a  very 
long  series  of  years,  they  were  never  made  use  of,  but  in  company  with  the 
more  ancient  and  notorious  method  of  transfer,  by  delivery  of  corporal 
possession. 

"  Livery  of  seisin,  by  the  common  law,  is  necessary  to  be  made  upon  eve- 
ry grant  of  an  estate  of  freehold  in  hereditaments  corporeal,  whether  of  in- 
heritance or  for  life  only.  In  hereditaments  incorporeal  it  is  impossible  to 
be  made  ;  for  they  are  not  the  object  of  the  senses;  and  in  leases  for  years, 
or  other  chattel  interests,  it  is  not  necessary.  In  leases  for  years,  indeed, 
an  actual  entry  is  necessary,  to  vest  the  estate  in  the  lessee  ;  for  the  bare 
lease  gives  him  only  a  right  to  enter,  which  is  called  his  interest  in  the  term, 
or  interesse  termini  :  and  when  he  enters  in  pursuance  of  that  right,  he  is 
then,  and  not  before,  in  possession  of  his  term,  and  complete  tenant  for 
years.  This  entry  by  the  tenant  himself  serves  the  purpose  of  notoriety,  as 
well  as  livery  of  seisin  from  the  grantor  could  have  done  ;  which  it  would 
have  been  improper  to  have  given  in  this  case,  because  that  solemnity  is 
appropriated  to  the  conveyance  of  a  freehold.  And  this  is  one  reason  why 
freeholds  cannot  be  made  to  commence  in  futuro,  because  they  cannot  (at 
the  common  law)  be  made  but  by  livery  of  seisin  ;  which  livery,  being  an 
actual  manual  tradition  of  the  land,  must  take  effect  in  praesenti,  or  not  at 
all.* 

"  On  the  creation  of  a /ree^oZc?  remainder,  at  one  and  the  same  time  with 
a  particular  estate  for  years,  we'have  before  seen,  that  at  the  common  law 
livery  must  be  made  to  the  particular  tenant.  But  if  such  a  remainder  be 
created  afterwards,  expectant  on  a  lease  for  years  now  in  being,  the  livery 
must  not  be  made  to  the  lessee  for  years,  for  then  it  operates  nothing  ;  '  nam 
quod  semel  meum  est,  amplius  meiim  esse  non  potest ;'  but  it  must  be  made  to 
the  remainderman  himself,  by  consent  of  the  lessee  for  years ;  for  with- 
out his  consent  no  livery  of  the  possession  can' be  given  ;  partly  because 

This  is  slill  so  in  conveyances  at  common  law.  but  it  is  otlierwise  in  conveyances  to  usas  under 
(lie  Btatutc.    1  Saund.  on  Uses  and  T.  3  cd.  liiS,  9.  '  4  Taunt.  20.    VVilles,  6S2.    2  Wils.  75. 
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such  forcible  livery  would  be  an  cjectnienl  of  tlic  tenant  from  hi^  term,  and 
partly  for  the  reasons  before  given  for  introducing  the  doctrine  of  attorn- 
ments. 

"  Livery  of  seisin  is  either  in  deed,  or  in  law.  Livery  in  deed  is  thus  per- 
formed. The  feoffor,  lessor^  or  his  attorney,  together  with  the  feoffee,  les- 
see, or  his  attorney,  (for  this  may  as  effectually  be  done  by  deputy  or  attor- 
ney, as  by  the  princii)als  themselves  in  person,)*  come  to  the  land,  or  to 
the  house  ;  and  there  in  the  presence  of  witnesses,  declare  the  contents  of 
the  feoffment  or  lease,  on  which  livery  is  to  be  made.  And  then  the  feoffor, 
if  it  be  of  land,  doth  deliver  to  the  feoffee,  all  other  persons  being  out  of 
the  ground,  a  clod  or  turf,  or  a  twig  or  bough  there  growing,  with  words  to 
this  effect  :  '  1  deliver  these  to  you  in  the  name  of  seisin  of  all  the  lands 
and  tenements  contained  in  this  deed.'  But  if  it  be  a  house,  the  feoffor 
must  take  the  ring  or  latch  of  the  door,  the  house  being  quite  empty,  and 
deliver  it  to  the  feoffee  in  the  same  form  ;  and  then  the  feoffee  must  enter 
alone  and  shut  to  the  door,  and  then  open  it,  and  let  in  the  others.  If  the 
conveyance  or  feoffment  be  of  divers  lands,  lying  scattered  in  one  and  the 
same  county,  then  in  the  feoffor's  possession,  livery  of  seisin  of  any  parcel, 
in  the  name  of  the  rest,  sufficeth  for  all ;  but  if  they  be  in  several  counties, 
there  must  be  as  many  liveries  as  there  are  counties.  For  if  the  title  to 
these  lands  comes  to  be  disputed,  there  must  be  as  many  trials  as  there  are 
counties,  and  the  jury  of  one  county  are  no  judges  of  the  notoriety  of  a  fact 
in  another.  Besides,  anciently,  this  seisin  was  obliged  to  be  delivered  co- 
ram paribus  de  vicineto,  before  the  peers  or  tireeholders  of  the  neighborhood, 
who  attested  such  delivery  in  the  body  or  on  the  back  of  the  deed  :  accord- 
ing to  the  rule  of  the  feodal  law,  pares  dcbent  interesse  investituraefcudi,  et 
noil  alii :  for  which  this  reason  is  expressly  given  :  because  the  peers  or 
vassals  of  the  lord,  being  bound  by  their  oath  of  fealty,  will  take  care  that 
no  fraud  be  committed  to  his  prejudice,  which  strangers  might  be  apt  to 
connive  at.  And  though  afterwards  the  ocular  attestation  of  the  pares  was 
held  unnecessary,  and  livery  might  be  made  before  any  credible  witnesses, 
yet  the  trial,  in  case  it  was  disputed,  (like  that  of  all  other  attestations,)  was 
still  reserved  to  the  pares  or  jury  of  the  county.  Also,  if  the  lands  be  out 
on  lease,  though  all  lie  in  the  same  county,  there  must  be  as  many  liveries 
as  there  are  tenants :  because  no  livery  can  be  made  in  this  case  but  by  the 
consent  of  the  particular  tenant;  and  the  consent  of  one  will  not  bind  the 
rest.  And  in  all  these  cases  it  is  prudent,  and  usual,  to  endorse  the  livery 
of  seisin  on  the  back  of  the  deed,  specifying  the  manner,  place,  and  time  of 
making  it ;  together  with  the  names  of  the  witnesses.  And  thus  much  for 
livery  in  deed. 

"  Livery  in  law  is  where  the  same  is  not  made  on  the  land,  but  in  sight  of 
it  only  ;  the  feoffor  saying  to  the  feoffee,  '  I  give  you  yonder  land,  enter  and 
take  possession.'  Here,  if  the  feoffee  enters  during  the  life  of  the  feoffor, 
it  is  a  good  livery,  but  not  otherwise  ;  unless  he  dares  not  enter,  through 
fear  of  his  life  or  bodily  harm  :  and  then  his  continual  claim,  made  yearly,  in 
due  form  of  law,  as  near  as  possible  to  the  lands,  will  suffice  without  an  en- 
try. This  livery  in  law  cannot,  however,  be  given  or  received  by  attorney, 
but  only  by  the  parties  themselves." 

For  the  great  efficacy  and  excellency  of  a  feoffment  with  livery  of  seisin, 
the  student  may  advantageously  consult  Sliep.  Touch.  203.  The  power  of 
a  feoffment  in  vesting  a  fee-simple,  even  where  a  party  has  no  right,  or  but 
a  limited  right  in  the  land,  ought  to  be  well  understood,  as  it  leads  to  an 

'  But  the  authority  given  to  an  attorney,  &c.  for  this  purpose  sliould  be  by  deed.  And  the  authori- 
ty so  given,  whether  by  the  Ceoflbr  or  feoffee,  must  be  completely  executed  or  performed  in  the  hfc- 
time  of  both  the  principals  ;  for  if  either  of  them  die  before  the  livery  of  seisin  is  completed,  his  at- 
torney cannot  proceed,  because  his  authority  is  tlien  at  an  end,  bee-2  Roll.  Ab,  8  R.  pi.  1,  0.  Co. 
Lilt.  52,  b. 
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important  distinction  between  the  dificrent  kinds  of  conveyances.  The 
passage  just  read  shews  its  great  eflicacy.  I  will  add  a  case  to  make  it 
more  clear. 

If  I  lease  an  estate  to  a  man  only  for  years,  and  he,  being  in  possessior>' 
under  that  lease,  makes  n  feoffment  to  another,  that  other  becomes  at  once 
tenant  of  the  fee-simple.  His  title,  it  is  true,  is  defeasible,  as  I  may  enforce 
my  right,  in  many  cases,  by  entering  on  llie  land  and  retaking  possession, 
and,  in  all,  by  suit.  Still,  it  is  sometimes  an  important  advantage  that  the 
feoficc  gains.  The  tenant  for  years,  in  the  case  just  mentioned,  by  under- 
taking to  make  livery  of  seisin,  divests  the  freehold  wrongfully  out  of  his 
landlord,  and  vests  it  in  his  own  alienee.  If,  however,  my  tenant  for  years 
made  a  deed  of  bargain  and  sale  of  the  lands  to  a  third  person  in  fee-sim- 
ple, that  species  of  conveyance  would  not  pass  the  fee-simple,  because  it  is 
a  kind  of  assurance,  which,  for  reasons  hereafter  to  be  given,  can  only  pass 
what  the  bargainor  may  lawfully  pass,  and  no  more.  So  it  is  of  deeds  of 
lease  and  release. 

Hence  has  arisen  a  distinction  between  the  different  species  of  convey- 
ances. Those  which,  like  the  feoffment,  operate  a  discontinuance  of  the 
estate  of  another,  being  called  /or/ioHS  conv(;yances,  because  from  their  so- 
lemnity, and  (in  the  case  of  the  feofTmcnt)  from  the  actual  livery  of  seisin, 
and  a  presumption  of  right  arising  out  of  notorious  possession,  thoy  are  per- 
mitted by  law  to  pass  a  greater  estate  than  the  party  is  entitled  to,  and  thus, 
in  effect,  to  work  a  wrong.  The  others  are  called  rior/ii/M/ conveyances,  be- 
cause they  never  could  pass  a  greater  estate  than  the  bargainor,  releasor, 
&c.  had.  After  this  explanation,  we  shall  understand  many  passages  from 
Littleton's  Tenures,  and  other  treatises  on  this  subject.  Sec,  as  to  the  dif- 
ference between  tortious  and  rightful  conveyances,  Litt.  595,  599,611,  618. 
Co.  Litt.  366  b.  377  a.  Ibid.  223  b.  n.  1.  233  b.  n.  1.  330  b.  n.  1,  divi- 
sion I.  325  a.  n.  1. 

In  Virginia,  it  will  be  recollected,  that  no  alienation  can  pass  or  bar  a 
greater  estate  than  the  alienor  hath.*  Nevertheless,  I  conceive  this  act  only 
relates  to  the  cases  of  tenants  of  particular  estates,  and  does  not  extend  to 
a  disseisor,  abator,  intruder,  or  other  wrongdoer,  or  their  alienees,  who,  be- 
ing in  possession  of  the  fee  in  the  land,  though  by  defeasible  title,  yet, 
claiming  right  thereto,  sell  their  estate  ;  for  they  really  hold  an  estate  in/ee, 
though  a  defeasible  estate,  and  it  does  pass  accordingly.  In  like  manner  in 
England,  doubtless,  the  bargain  and  sale  of  a  disseisor  is  good  to  pass  away 
his  seisin,  for  the  conveyance  does  not  work  the  wrong:  the  wrong  was  done 
by  the  disseisin. 

2.  "  The  conveyance  by  gifl,  donatio,  is  properly  applied  to  the  creation 
of  an  estate-tail,  as  feoffment  is  to  that  of  an  estate  in  fee,  and  lease  to  that 
of  an  estaie  for  life  or  years.  It  differs  in  nothing  from  a  teoffment,  but  in 
the  nature  of  the  estate  passing  by  it:  for  the  operative  words  of  convey- 
ance in  this  case  arc  do  or  dedi ;  and  gifts  in  tail  are  equally  imperfect 
without  livery  or  seisin,  as  feoffments  in  fee-simple.  And  this  is  the  only 
distinction  that  Littleton  seems  to  take,  when  he  says,  '  it  is  to  be  under- 
stood that  there  is  feoffor  and  feoffee,  donor  and  donee,  lessor  and  lessee  ;' 
viz.  feoffor  is  applied  to  a  feoffment  in  fee-simple,  donor  to  a  gift  in  tail, 
and  lessor  to  a  lease  for  life,  or  for  years,  or  at  will.  In  common  acceptation 
gifts  are  frequently  confounded  with  the  next  species  of  deeds:  which  are, 

3.  "Grants,  concessiones  ;  the  regular  method  by  the  common  law  of 
transferring  the  property  o{  incorporeal  hereditaments,  or  such  things  where- 

"*  To  this,  however,  there  ig  the  exception  already  mentioned  ;  that  if  an  ancestor  convey  the  es- 
tate ol  the  heir,  witli  warranty,  (hy  such  means  as  at  common  law  would  pass  the  fee,)  and  dies  leav- 
ing assets  to  the  value,  which  descend  upon  the  lieir,  the  title  of  the  heir  willthcu  be  barred,  and  he 
nill  not  have  an  clcutien  to  lake  his  own  land  and  surrender  the  assets. 
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of  no  livery  can  be  had.  For  which  reason  all  corporeal  hereditaments,  as 
lands  and  houses,  are  said  to  lie  in  livery ;  and  the  others,  as  advowsons, 
commons,  rents,  reversions,  Sfc.  to  lie  i7i  grant.  These,  therefore,  pass 
merely  by  the  delivery  of  the  deed.  And  in  signiories,  or  reversions  of 
lands,  such  grant,  together  with  the  attornment  of  the  tenant,  (while  attorn- 
ments were  requisite,)  were  held  to  be  of  equal  notoriety  with,  and  therefore 
equivalent  to,  a  feoffment  and  livery  of  lands  in  immediate  possession.  It 
therefore  differs  but  little  from  a  feoffment,  except  in  its  subject-matter:  for 
the  operative  words  therein  commonly  used  aredediet  concessi,  '  have  given 
and  granted.' 

4.  "  A  lease  is  properly  a  conveyance  of  any  lands  or  tenements  (usually 
in  consideration  of  rent  or  other  annual  recompense)  made  for  life,  for 
years,  or  at  will,  but  always  for  a  less  time  than  the  lessor  hath  in  the  pre- 
mises ;  for  if  it  be  for  the  whole  interest,  it  is  more  properly  an  assignment 
than  a  lease.  The  nsual  words  of  operation  in  it  are,  '  demise,  grant,  and 
to  farm  let:  dimisi,  concessi,  et  ad  firman  tradidi.'  [But  no  set  form  of 
words  is  necessary.  See  5  Ran.  571.]  Farm,  or  feorme,  is  an  old  Saxon 
word  signifying  provision :  and  it  came  to  be  used  instead  of  rent  or  ren- 
der, because  anciently  the  greater  part  of  rents  were  reserved  in  provisions: 
in  corn,  in  poultry,  and  the  like  ;  till  the  use  of  money  became  more  fre- 
quent. So  that  a  i'a.rmer,  firmarias,  was  one  who  held  his  lands  upon  pay- 
ment of  a  rent  or  feorme  :  though  at  present,  by  a  gradual  departure  from 
the  original  sense,  the  word  farm  is  brought  to  signify  the  very  estate  or 
lands  so  held  upon  farm  or  rent.  By  this  conveyance,  an  estate  for  life, 
for  years,  or  at  will,  may  be  created,  either  in  corporeal  or  incorporeal  here- 
ditaments ;  though  livery  of  seisin  is  indeed  incident  and  necessary  to  one 
species  of  leases,  viz.  leases  for  life  of  corporeal  hereditaments  ;  but  to  no 
other." 

Every  lease  for  life  or  years,  where  rent  is  reserved,  implies  a  warranty. 
See  2  B.  C.  300. 

5.  "  An  exchange  is  a  mutual  grant  of  equal  interests,  the  one  in  conside- 
ration of  the  other.     The  word  '  exchange,'  is  so  individually  requisite  and 
appropriated  by  law  to  this  case,  that  it  cannot  be  supplied  by  any  other 
word,  or  expressed  by  any  circumlocution.     The  estates  exchanged  must  be 
equal  in  quantity  ;  not  of  value,  for  that  is  immaterial,  but  of  interest ;  as 
fee-simple  for  fee-simple,  a  lease  for  twenty  years  for  a  lease  for  twenty 
years,  and  the  like.     And  the  exchange  may  be  of  things  that  lie  either  in 
grant  or  in  livery.     But  no  livery  of  seisin,  even  in  exchanges  of  freehold, 
is  necessary  to  perfect  the  conveyance :  for  each  party  stands  in  the  place 
of  the  other,  and  occupies  his  right,  and  each  of  them  hath  already  had  cor- 
poral possession  of  his  own  land.     But  entry  must  be  made  on  both  sides  ; 
for,  if  either  party  die  before  entry,  the  exchange  is  void,  for  want  of  suffi- 
cient notoriety.     And  so,  also,  if  two  parsons,  by  consent  of  patron  and  or- 
dinary, exchange  their  preferments  :  and  the  one  is  presented,  instituted, 
and  inducted,  and  the  other  is  presented,  and  instituted,  but  dies  before  in- 
duction ;  the  former  shall  not  keep  his  new  benefice,  because  the  exchange 
was  not  completed,  and  therefore  he  shall  return  back  to  his  own.     For  if, 
after  an  exchange  of  lands  or  other  hereditaments,  either  party  be  evicted  of 
those  which  were  taken  by  him  in  exchange,  through  defect  of  the  other's 
title,  he  shall  return  back  to  the  possession  of  his  own,  by  virtue  of  the  im- 
plied warranty  contained  in  all  exchanges."     See  .3  Wilson,  496.     Fitzher- 
bert's  Nat.  Brev.  title  Warrantia  Chartaj.     Viner's  Abr,  same  title.   An  ex- 
change implies  a  condition  of  re-entry  in  case  of  eviction,  as  appears  from 
Mr.  Blaekstone  in  this  passage.     "  He  shall  return  back  to  the  possession  of 
his  own."     But  this  is  in  oase  of  eviction  of  the  whole,  for  if  it  be  but  of 
part,  the  exchange  operates  as  a  warranty  and  there  is  a  recovery  in  value. 
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0.  "A  partition  is  when  two  or  more  joint-tenant.?,  coparceners,  or  ten- 
ants in  common,  agree  to  divide  the  lands  so  held  amonir  them  in  severalty, 
each  taking  a  distinct  part.  Here,  as  in  some  instances  there  is  a  nnity  of 
interest,  and  in  all  a  unity  of  possession,  it  is  necessary  that  they  all  mutually 
convey  and  assure  to  each  other  the  several  estates  which  they  are  to  take 
and  enjoy  separately.  By  the  common  law,  coparceners,  hcing  compella- 
ble to  make  partition,  might  have  made  it  by  parol  only  ;  but  joint-tenants 
and  tenants  in  common  must  have  done  it  by  deed  :  and  in  l)Oth  cases  the 
conveyance  must  have  been  perfected  by  livery  of  seisin.  And  tlie  statutes 
of  .31  Hen.  VOL  c.  1,  and  32  Hen.  VHI.  c.  32,  made  no  alteration  in  this 
point.  But  the  statute  of  frauds,  20  Car.  H.  c.  2,  hath  now  abolished  this 
distinction,  and  made  a  deed  in  all  cases  necessary.* 

"  These  arc  the  several  species  of  primary  or  original  conveyances. 
Those  which  remain  are  of  the  secondary,  or  derivative  sort;  which  presup- 
pose some  other  conveyance  precedent,  and  only  serve  to  enlarge,  confirm, 
alter,  restrain,  restore,  or  transfer  the  interest  granted  by  such  original  con- 
veyance.    As, 

7.  "  Releases  ;  which  are  a  dlscliargc  or  a  conveyance  of  a  man's  right  in 
lands  or  tenements,  to  another  that  hath  some  former  estate  in  possession. 
The  words  generally  used  therein  are  '  remised,  released,  and  for  ever  quit- 
claimed.' And  these  releases  may  enure  either,  1.  By  way  of  enlarging 
an  estate,  or  enlarger  restate  :  as  if  there  be  tenant  for  life  or  years,  remain- 
der to  another  in  fee,  and  he  in  remainder  releases  all  his  right  to  the  parti- 
cular tenant  and  his  heirs,  this  gives  him  the  estate  in  fee.  But  in  this  case," 
1.  The  releasor  must  have  an  estate  to  release,  such  as  is  released.  2. 
The  releasee  must  have  an  estate  in  possession,  in  deed,  or  in  law,  for  the 
release  to  work  upon,  as  our  author  tells  us.  3.  There  must  be  some  pri- 
vity between  the  parties,  and  therefore  it  must  be  between  donor  and  donee, 
lessor  and  lessee,  and  the  like.  For,  if  a  man  is  disseised,  and  releases  to 
the  disseissor,  it  does  not  operate  to  enlarge  his  estate,  which  is  already  a 
fee  :  and  even  if  the  disseisor  lease,  and  the  disseisee  release  to  the  tenant, 
it  is  void  for  want  of  privity,  unless  the  disseisor  join  in  it.  It  could  not 
enure,  indeed,  to  enlarge  the  estate,  since  the  fee  was  not  in  the  disseisee, 
but  in  the  disseisor.     Shep.  Touch.  323,  325. 

Secondly.  Releases  may  enure  by  way  of  passing  an  estate,  or  mitter 
V estate  ;  as  when  one  of  two  parceners  releaseth  all  her  right  to  the  other, 
this  passcth  her  fee-simple  in  the  lands  held  in  parcenary  between  them. 
And  in  this,  as  in  the  former  case  of  enlarging  an  estate,  there  must  be  a 
privity  between  the  relessor  and  the  relessee ;  that  is,  one  of  their  estates 
must  be  so  related  to  the  other  as  to  make  but  one  and  the  same  estate  in 
law. 

So  one  joint-tenant  can  release  to  the  other,  for  he  being  seised  per  mi 
et  per  tout,  has  such  an  interest  in  the  whole,  as  a  release  may  work  upon. 
And  so  here  it  is  said  of  parcenary.  Co.  Litt.  199,  b.  n.  1.  But  one  ten- 
ant in  common  cannot  release  to  his  companion,  for  they  have  distinct  free- 
holds, and  are  se\scA.  per  mi  et  nan  per  tout.  Co.  Litt.  200,  193  a.  n.  1.  On 
the  other  hand,  for  the  same  reason,  one  tenant  in  common  may  enfeoff  his 
companion  ;  and  so  it  is  said,  may  one  coparcener  enfeoff  the  other.  But 
one  joint-tenant  cannot  enfeoff  his  companion,  for  he  is  already  seised  of 
the  whole  by  the  first  investiture,  and  a  man  cannot  give  possession  and 
seisin  to  one  who  had  it  before.     Touch.  205. 

*  Thi?  is  certiinly  safest,  and,  in  the  ca?e  of  joint-tenants,  necessary;  for,  as  each  is  seised  per  mi 
ft  per  tnr/t,  the  partition  operates  to  convey  a  right.  Whereas,  in  the  case  of  parcenary  and  ten- 
ancy in  rommon,  no  title  passes  l)y  a  partition,  for  it  is  only  a  setting  out  of  metes  and  bounds  accord- 
ing to  the  first  jnvestitiirc,  which  gave  them  distinct  moieties.    Co.  Lit.  169,  a. 

Mr.  Ci  nise  considers  a  deed  in  all  cases  necessary  under  the  English  statute.  2  Cruise,  35S2.  But 
that  act  is  broader  than  ours.  See  2  Cruise,  363,  aiid  compare  the  English  statute  with  our  act  1  R- 
C.  ch.  101,$]- 
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Tliirdly-  "Releases  may  cniiro  hy  wny  ol'  pasaing-  a  right,  or  milter  le 
droit  :  as  if  a  man  bo  disseised,  and  roloaseih  to  his  disseisor  all  his  right, 
hereby  the  disseisor  acquires  a  new  ritrlit,  which  chaniros  the  cpiality  of  his 
estate,  and  renders  that  lawful  which  before  was  tortious  or  wrongful. 
Fourthly.  By  way  o^ extinguishment  :  as  if  my  tenant  for  life  makes  a  lease  to 
A  for  life,  remainder  to  13  and  his  herrs,  and  I  release  to  A  ;  this  extin- 
guishes my  right  to  the  reversion,  and  shall  enure  to  the  advantage  of  B's 
remainder  as  well  as  of  A's  particular  estate." 

Generally,  in  a  release  that  enures  by  way  of  extinguishment  of  riglit,  no 
privity  is  necessary.  Touch.  330.  A  bare  possibility,  or  a  right  that  may 
happen  hereafter  to  come  to  the  party,  cannot  be  released  :  for  a  release 
always  supposes  an  existing  right.  Shop.  Touch.  328.  Thus  if  a  man 
disseise  my  father,  a  release  to  the  disseissor  of  all  right  I  may  ever  have 
in  the  land,  is  void  as  such,  though  if  it  be  upon  valuable  consideration,  it 
might  operate  in  equity  as  a  covenant  or  agreement  that  would  be  enforced. 

In  cases  of  releases  of  a  bare  right  to  a  freehold,  in  lands  or  tenements, 
he  to  whom  the  release  is  made  must  have  an  estate  of  freehold  in  posses- 
sion, or  an  estate  in  remainder,  or  in  reversion  (not  put  to  a  right)  in  the 
lands  whereof  the  release  is  made.  For  rights  of  action  are  not  to  be  trans- 
ferred to  persons  out  of  possession,  though  they  may  be  released  to  those 
in  possession.     Touch.  3*28. 

Fifthly.  "  By  way  of  entry  and  feoffment  :  as  if  there  be  two  joint  dis- 
seissors,  and  the  disseisee  releases  to  one  of  them,  he  shall  be  sole  seised, 
and  shall  keep  out  his  former  companion  ;  which  is  the  same  in  eflect  as 
if  the  disseisee  had  entered,  and  thereby  put  an  end  to  the  disseisin,  and 
afterwards  had  enfeoffed  one  of  the  disseisors  in  fee.  And  hereupon  we 
may  observe,  that  when  a  man  has  in  himself  the  possession  of  lands,  he 
must,  at  the  common  law,  convey  the  freehold  by  feoffment  and  livery; 
which  makes  a  notoriety  in  the  country  :  but  if  a  man  has  only  a  right  or  a 
future  interest,  he  may  convey  that  right  or  interest  by  a  mere  release  to  him 
that  is  in  possession  of  the  land  :  for  the  occupancy  of  the  relessee  is  a 
matter  of  sufficient  notoriety  already."     See  Gilb.  Ten.  53. 

8.  "A  confirmation  is  of  a  nature  nearly  allied  to  a  release.  Sir  Ed- 
ward Coke  defines  it  to  be  a  conveyance  of  an  estate  or  right  in  esse,  where- 
by a  voidable  estate  is  made  sure  and  unavoidable,  or  whereby  a  particular 
estate  is  increased:  and  the  words  of  making  it  are  these,  'have  given, 
granted,  ratified,  approved,  and  confirmed.'  An  instance  of  the  first  branch 
of  the  definition  is,  if  tenant  for  life  leaseth  for  forty  years,  and  dieth  dur- 
ing that  term  ;  here  the  lease  for  years  is  voidable  by  him  in  reversion  :  yet 
if  he  hath  confirmed  the  estate  of  the  lessee  for  years,  before  the  death  of 
tenant  for  life,  it  is  no  longer  voidable,  but  sure.  The  latter  branch,  or 
that  which  tends  to  the  increase  of  a  particular  estate,  is  the  same  in  all 
respects  with  that  species  of  release  which  operates  by  way  of  enlarge- 
ment." 

To  make  a  good  confirmation,  it  is  essential  that  there  should  be  a  pre- 
cedent rightful  or  wrongful  estate  to  be  confirmed,  or  the  confirmee  must 
have  the  possession  of  the  thing  whereof  confirmation  is  made.  So,  too, 
the  confirrnor  must  have  such  an  estate,  as  that  his  confirmation  will  ope- 
rate to  enlarge  the  confirmee's,  or  to  render  it  firm  and  sure.  For  where, 
for  instance,  the  heir  of  the  disseisee  confirmed  the  estate  of  the  disseisor 
in  his  ancestor's  lifetime,  it  was  void,  even  though  the  estate  afterwards  de- 
scended to  him.     Touch.  313. 

If  a  confirmation  be  intended  to  enlarge  an  estate,  the  words  of  the  deed 
ought  not  to  be,  that  the  confirrnor  corfirmed  the  estate  of  the  confirmee ; 
for  then  he  would  have  no  greater  estate  than  before.     They  ought  to  be, 
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"  tliat  lio  conlirms  iIil'  land  to  liim,"  Si-c.  specifying  the  estate  to  wiiich  it  is 
inteiidod  to  cnlar^o  it.     Touch.  31(5. 

9.  "  A  siiiroiKhir  oCaii  estate  is  of  a  nature  directly  opposite  to  a  release  ; 
for,  as  that  operates  by  the  greater  estate's  descending  upon  the  less,  a  sur- 
render is  the  falling  of  a  less  estate  into  a  greater.  It  is  defined  a  yielding 
up  of  an  estate  for  life  or  years  to  him  that  hath  the  immediate  reversion 
or  remainder,  wherein  the  particular  estate  may  merge  or  drown,  by  mutual 
agreement  between  them.  It  is  done  by  these  words,  '  hath  surrendered, 
granted,  and  yielded  up.'*  The  surrenderor  must  be  in  possession  ;  and 
the  surrenderee  must  have  a  higher  estate,  in  which  the  estate  surrendered 
may  merge  ;  therefore  tenant  for  life  cannot  surrender  to  him  in  remainder 
for  years.  In  a  surrender  there  is  no  occasionfor  livery  of  seisin  ;  for  there 
is  a  privity  of  estate  between  the  surrenderor  and  the  surrenderee  ;  the 
one's  particular  estate  and  the  other's  remainder  are  one  and  the  same  es- 
tate;  and  livery  having  been  once  made  at  the  creation  of  it,  there  is  no 
necessity  for  having  it  afterwards.  And,  for  the  same  reason,  no  livery  is 
required  on  a  release  or  confirmation  in  fee  to  tenant  for  years  or  at  will, 
though  a  freehold  thereby  passes  :  since  the  reversion  of  the  lessor,  or  con- 
firmor,  and  the  particular  estate  of  the  relessee,  or  confirmee,  are  one  and 
the  same  estate  ;  and  where  there  is  already  a  possession,  derived  from  such 
a  privity  of  estate,  any  farther  delivery  of  possession  would  be  vain  and  nu- 
gatory.! 

10.  "  An  assicrnmentt  is  properly  a  transfer,  or  making  over  to  another 
of  the  right  one  has  in  any  estate  ;  but  it  is  usually  applied  to  an  estate  for 
life  or  years.  And  it  differs  from  a  lease  only  in  this  :  that  by  a  lease  one 
grants  an  interest  less  than  his  own,  reserving  to  himself  a  reversion  ;  in  as- 
signments he  parts  with  the  whole  property,  and  the  assignee  stands  to  all 
intents  and  purposes  in  the  place  of  the  assignor. § 

*  But  these  words  are  not  essential  to  a  surrender.    See  Wils.  127,  Cro.  .Tac.  169. 

t  This  is  a  surrender  1)3' deed,  but  iliere  is  also  whal  is  termed  a  surrender  in  law,  as  if  a  person  who 
has  a  terai  for  years,  or  an  estate  for  life,  accept  a  new  lease  incompatible  with  the  interest  granted 
Ijy  the  former  lease,  this  is  a  surrender  in  law,  t)eing  a  virtual  am-render  of  the  former  term.  5  Co. 
11.  2  Prest.  Conv.  133.  And  an  iigreement  between  the  lessor  and  the  assignee  of  the  term,  where- 
by the  former  agreed  to  pay  an  annual  sum  over  and  above  the  rent,  towards  the  premium  paid  by  the 
assignee  to  the  lessee,  operates  as  a  surrender  of  the  whole  term.  1  T.  R.  441.  See  also  6  East,  86. 
12  East,  134.    2  B.  &.  A.  119.  Archbotd. 

i  See,  in  general,  4  Cruise  D.  80.    Com.  Dig.  Assignment. 

§  This  is  not  universally  true  ;  for  there  is  a  varielv  of  distinctions  when  tlie  assignee  is  bound  by 
the  covenants  of  liie  assignor,  and  when  he  is  not.  The  general  rule  is,  that  he  is  bound  by  all  cove- 
nants vvhicii  run  with  the  laud  ;  but  not  by  collateral  covenants  which  do  not  run  with  the  land.  As 
if  a  lessee  covenants  (or  himself,  executors,  and  administrators,  concerning  a  thing  not  in  existence, 
as  to  build  a  wall  upon  the  premises,  the  assignee  will  not  be  bound  ;  but  the  assignee  will  be  bound, 
if  the  lessee  has  covenanted  for  himself  and  assigns.  Where  the  lessee  covenants  for  himself,  his 
executors,  and  administrators,  to  reside  upon  the  premises,  this  covenant  binds  his  assignee,  for  itrun^ 
with. or  is  appurtenant  to,  the  thing  demised.  2  Hen.  Bl.  133.  The  assignee  in  no  case  is  bound  by 
the  covenant  of  the  lessee,  to  build  a  house  for  the  lessor  any  where  off  the  piemises,  or  to  pay  money 
to  a  stranger,  5  Co.  16.  The  assignee  is  not  bound  by  a  covenant  broken  6p/br«  assignment.  3  Burr. 
1271.  See  Com.  Dig.  Covenant.  But  if  an  underlease  is  made  even  for  a  day  less  than  the  whole 
term,  the  underlessee  is  not  liable  for  rent  or  covenants  to  the  original  lessee,  like  an  assignee  of  the 
whole  term,  Dougl.  lo3,  56.  An  assignee  is  liable  for  rent  only  whilst  he  continues  in  possession 
under  the  assignment.  And  he  is  held  not  to  be  guilty  of  a  fraud,  if  he  assigns  even  to  a  beggar,  or  to 
a  person  leaving  the  kingdom,  provided  the  assignment  be  executed  before  his  departure.  1  B.  &  P. 
21,  Thesanie  principle  prevails  inequity.  See.  2  Bridg.  Eq.  Dig.  138.  1  Vern.  87,  2  Vern.  103. 
8  Ves.  95.  1  Sell.  &  Lefroy,  310.  But  the  assignee's  liability  commences  upon  acceptance  of  the 
lease,  though  he  never  enter.    1  B.  &  B.  238.  Christian. 

Having  seen  i\vA\.  freehold  leases  are  often  assigned  by  endorsement  without  seal,  and  if  sealed  not 
in  proper  form,  I  deem  it  fit  to  call  the  attention  of  the  student  to  the  error,  A  freehold  lease  can  on- 
ly be  assigned  or  passed  over  by  deed  with  livery  of  seisin,  or  by  deeds  of  bargain  and  sale,  or  other 
instrument  or  conveyance,  requisite  for  the  creation  of  a  freehold  estate-  If  it  be  assigned  by  en- 
dorsement withoutseal,  it  is  no  transfer  of  the  legal  estate,  but  at  most  can  only  operate  as  a  contract 
to  convey  ;  and  even  if  there  be  a  seal,  yet  without  such  consideration  as  will  raise  an  use,  the  legal 
title  will  not  pass,  though  an  equitnble  one  may  if  a  valuable  consideration  appears.  The  student  will 
see,  hereafter,  how  important  it  is  for  him  who  hath  an  equitable  title  to  have  the  legal  title  also. 

Besides  this  consideration,  it  is  moreover  essential  to  be  observed,  that  in  such  slovenly  transfers, 
the  assignee  is  without  the  benefit  of  covenants  ol  title  from  his  assignor;  and  though  such  coveuanta 
are  not  usnal,  frorn  an  impression  that  the  assignment  of  a  lease,  like  that  of  a  bond,  gives  the  assignee 
a  right  of  action,  if  the  title  is  not  good  ;  yet  are  they  essentially  necessary  ;  for  without  them,  if  the 
lessor's  title  prove  defective,  the  assignee  cannot  recover  back  what  he  had  paid  for  the  lease  to  the 
assignor.    3JVlun,  556. 
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II.  "  A  defeazaticc  is  a  collateral  deed,  made  at  the  .same  lime  wilii  a 
reoffmeiit  or  other  conveyance,  containiujT  certain  condition?,  niton  the  per- 
formance of  which  the  estate  tlicn  created  may  he  defeated  or  totally  nn- 
donc.  And  in  this  manner  mortgages  were  in  former  times  nsnaliy  made  ; 
the  mortgagor  enfeoffing  the  morgagec,  and  he  at  the  same  time  executing 
a  deed  of  defeazance,  whereby  the  fcofTmcnt  was  rendered  void  on  repay- 
ment of  the  money  borrowed  at  a  certain  day.  And  this,  when  executed  at 
the  same  time  with  the  original  feolfment,  was  considered  as  part  of  it  by 
the  ancient  law  ;  and,  therefore  only,  indulged  :  no  subsequent  secret  re- 
vocation of  a  solemn  conveyance,  executed  l)y  livery  of  seisin,  beino-  allow- 
ed in  those  days  of  simplicity  and  truth  ;  though,  when  uses  were  after- 
wards introduced,  a  revocation  of  such  uses  was  permitted  by  the  courts  of 
equity.  But  things  that  were  merely  executory,  or  to  be  completed  by  mat- 
ter subsequent,  (as  rents,  of  which  no  seisin  could  be  had  till  the  time  of 
payment;)  and  so  also  annuities,  conditions,  warranties,  and  the  like,  were 
always  liable  to  be  recalled  by  dcfcazances  made  subsequent  to  the  time  of 
their  creation. 

II.  "There  yet  remain  to  be  spoken  of  some  few  conveyances,  which" 
have  their  force  and  operation  by  virtue  of  the  statute  of  uses. 

"  Uses  and  trusts  are  in  their  original  of  a  nature  very  similar,  or  rather 
exactly  the  same  :  answering  more  to  the  fidei-cuminissum  thaii  the  usu^ 
fructus  of  the  civil  law  :  which  latter  was  the  temporary  right  of  using  a" 
thing,  without  having  the  ultimate  property,  or  full  dominion  of  the  substance. 
But  the  fidei-commissum,  which  usually  was  created  by  will,  was  the  dispo- 
sal of  an  inheritance  to  one,  in  confidence  that  he  should  convey  it  or  dis- 
pose of  the  profits  at  the  will  of  another.  And  it  was  the  business  of  a  par- 
ticular magistrate,  the  praetor  fidei  commissarius,  instituted  by  Augustus,  tcr 
enforce  the  observance  of  this  coilfidence.  So  that  the  right  thereby  giveff 
was  looked  upon  as  a  vested  right,  and  entitled  to  a  remedy  from  a  court  of 
justice  :  which  occasioned  that  known  division  of  rights  by  the  Roman  law 
mio  jus  legitimum,  a  legal  right,  which  was  remedied  by  the  ordinary  course 
of  law  ;  jus  fidnciarium,  a  right  in  trust,  for  which  there  was  a  remedy  in 
conscience  ;  and  jus  precarium,  a  right  in  courtesy,  for  which  the  remedy 
was  only  by  entreaty  or  request.  In  our  law,  a  use  might  be  ranked  under 
the  rights  of  the  second  kind  ;  being  a  confidence  reposed  in  another  who 
was  tenant  of  the  land,  or  terre-tenant,  that  he  should  dispose  of  the  land 
according  to  the  intentions  of  cestuy  que  use,  or  him  to  whose  use  it  was 
granted,  and  suffer  him  to  take  the  profits.  As  if  a  feoffment  was  made  to 
A  and  his  heirs,  to  the  use  of  (or  in  trust  for)  B  and  his  heirs  ;  here  at  the 
common  law,  A  the  terre-tenant  had  the  legal  property  and  possession  of  the 
land,  but  B,  the  cestuy  que  use,  was  in  conscience  and  equity  to  have  the 
profits  and  disposal  of  it. 

"  This  notion  was  transplanted  into  England  from  the  civil  law,  about  the 
close  of  the  reign  of  Edward  III.  by  means  of  the  foreign  ecclesiastics  ; 
who  introduced  it  to  evade  the  statutes  of  mortmain,  by  obtaining  grants  of 
lands,  not  to  religious  houses  directly,  but  to  the  use  of  the  religious  houses  : 
which  the  clerical  chancellors  of  those  times  held  to  be  fidei-commissa,  and 
binding  in  conscience  ;  and  therefore  assumed  the  jurisdiction  which  Au- 
gustus had  vested  in  his  praetor,  of  compelling  the  execution  of  such  trusts 
in  the  court  of  chancery.  And  as  it  was  most  easy  to  obtain  such  grants 
from  dying  persons,  a  maxim  was  established,  that  though  by  law  the  lands 
themselves  were  not  devisable,  yet  if  a  testator  had  enfeoffed  another  to  his 
own  use,  and  so  was  possessed  of  the  use  only,  such  use  was  devisable  by 
will.  But  we  have  seen  how  this  evasion  was  crushed  in  its  infancy,  by 
statute  loRic,  II.  c.  5,  with  respect  to  religious  houses. 
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"  Vet,  tlic  idea  bciii^f  once  introduced,  however  fraudulently,  it  afterwards 
continued  to  be  often  innocently,  and  sometimes  very  laudably,  applied  to 
a  number  of  civil  purposes  ;  particularly  as  it  removed  the  restraint  of  alien- 
ations by  will,  and  i)ormitted  the  owner  of  lands  in  his  lifetime  to  make 
various  designations  of  their  ])rofits,  as  i)rudcncc,  or  justice,  or  family  con- 
venience, might  ironi  time  to  time  recpiire.  Till  at  length,  during  our  long 
wars  in  France  and  the  subsecpient  civil  commotions  between  the  houses  of 
York  and  Lancaster,  uses  grew  almost  universal  ;  tlirough  the  desire  that 
men  had  (when  their  lives  were  continually  in  hazard)  of  j)roviding  lor  their 
children  by  will,  and  of  securing  their  estates  from  Ibrleitures  ;  when  each 
of  the  contending  parties,  as  they  became  uppermost,  alternately  attainted 
the  other.  Wherefore,  about  the  reign  of  Edw.  IV.  (before  whose  time, 
Lord  Bacon  remarks,  there  arc  not  six  cases  to  be  found  relating  to  the 
doctrine  of  uses,)  the  courts  of  c«juity  began  to  reduce  them  to  something 
of  a  regular  system. 

"  Originally  it  was  held  that  the  chancery  could  give  no  relief,  but  against 
the  very  person  himself  intrusted  for  cestuy  que  use,  and  not  against  his  heir 
or  alienee.  This  was  altered  in  the  reign  of  Henry  VL  with  respect  to  the 
heir  ;  and  afterwards  the  same  rule,  by  a  parity  of  reason,  was  extended  to 
such  alienees  as  had  purchased  either  without  a  valuable  consideration,  or 
with  an  express  notice  of  the  use.  But  a  purchaser  for  a  valuable  conside- 
ration, without  notice,  might  hold  the  land  discharged  of  any  trust  or  confi- 
dence. And  also  it  was  held,  that  neither  the  king  nor  queen,  on  account 
of  their  dignity  royal,  nor  any  corporation  aggregate,  on  account  of  its  limi- 
ted capacity,  could  be  seised  to  any  use  but  their  own  ;  that  is,  they  might 
hold  the  lands,  but  were  not  compellable  to  execute  the  trust.  And,  if  the 
feoffee  to  uses  died  without  heir,  or  committed  a  forfeiture  or  married,  nei- 
ther the  lord  who  entered  for  his  escheat  or  forfeiture,  nor  the  husband  who 
retained  the  possession  as  tenant  by  the  curtesy,  nor  the  wife  to  whom  dow- 
er was  assigned,  were  liable  to  perform  the  use  :  because  they  were  not 
parties  to  the  trust,  but  came  in  by  act  of  law  ;  though  doubtless  their  title 
in  reason  was  no  better  than  that  of  the  heir. 

"  On  the  other  hand,  the  use  itself,  or  interest  of  cestuy  que  use,  was  learn- 
edly refined  upon  with  many  elaborate  distinctions.  And,  L  It  was  held 
that  nothing  could  be  granted  to  a  use,  whereof  the  use  is  inseparable  from 
the  possession ;  as  annuities,  ways,  commons,  and  authorities  qu(R  ipso  usu 
consumuntor :  or  whereof  the  seisin  could  not  be  instantly  given.  2.  A  use 
could  not  be  raised  without  a  suflicient  consideration.  For  where  a  man 
makes  a  feoffment  to  another,  without  any  consideration,  equity  presumes 
that  he  meant  it  to  the  use  of  himself,  unless  he  expressly  declares  it  to  be 
the  use  of  another,  and  then  nothing  shall  be  presumed  contrary  to  his  own 
expressions.  But  if  either  a  good  or  a  valuable  consideration  appears, 
equity  will  immediately  raise  a  use  correspondent  to  such  consideration. 
3.  Uses  were  descendible  according  to  the  rules  of  the  common  law,  in  the 
case  of  inheritances  in  possession;  for  in  this  and  many  other  respects  ae- 
quitas  sequitur  legem,  and  cannot  establish  a  different  rule  of  property  from 
that  which  the  law  has  established.  4.  Uses  might  be  assigned  by  secret 
deeds  between  the  parties,  or  be  devised  by  last  will  and  testament ;  for  as 
the  legal  estate  in  the  soil  was  not  transferred  by  these  transactions,  no  li- 
very of  seisin  was  necessary ;  and,  as  the  intention  of  the  parties^was  the 
leading  principle  in  this  species  of  property,  any  instrument  declaring  that 
intention  was  allowed  to  be  binding  in  equity.  But  cestuy  que  use  could 
not  at  common  law  alicne  the  legal  interest  of  the  lands,  without  the  con- 
currence of  his  feoffee ;  to  whom  he  was  accounted  by  law  to  be  only  ten- 
ant at  sufferance.  5.  Uses  were  not  liable  to  any  of  the  feodal  burthens ; 
and  particularly  did  not  escheat  for  felony  or  other  defect  of  blood ;  for  es- 
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cheats,  8fC.  arc  the  consequence  of  tenure,  and  uses  arc  held  of  nobody : 
but  the  land  itself  was  liable  to  escheat,  whenever  the  blood  of  the  feoffee 
to  uses  was  extinguished  by  crime  or  by  defect ;  and  the  lord  (as  was  be- 
fore observed)  might  hold  it  discharged  of  the  use.  6.  No  wife  could  be 
endowed,  or  husband  have  his  curtesy,  of  a  use  :  for  no  trust  was  declared 
fur  their  benefit,  at  the  original  grant  of  the  estate.  And,  therefore,  it  be- 
came customary,  when  most  estates  were  put  in  use,  to  settle  befor4^mar- 
riage  some  joint  estate  to  the  use  of  the  husband  and  wife  for  their  lives  ; 
which  was  the  original  of  modern  jointures.  7.  A  use  could  not  be  ex- 
tended by  writ  of  elegit,  or  otircr  legal  process,  for  the  debts  of  cestuy  que 
use.  For,  being  merely  a  creature  of  equity,  the  common  law,  which  looked 
no  farther  than  to  the  person  actually  seised  of  the  land,  could  award  no 
process  against  it. 

"  It  is  impracticable,  upon  our  present  plan,  to  pursue  the  doctrine  of 
uses  through  all  the  refinements  and  niceties  which  the  ingenuity  Of  the 
times  (abounding  in  subtile  disquisitions)  deduced  from  this  child  of  the 
imagination ;  when  once  a  departure  was  permitted  from  the  plain  simple 
rules  of  property  established  by  the  ancient  law.  These  principal  outlines 
will  be  fully  sufficient  to  shew  the  ground  of  Lord  Bacon's  complaint,  that 
this  course  of  proceeding  'was  turned  to  deceive  many  of  their  just  and  rea- 
sonable rights.  A  man,  that  had  cause  to  sue  for  land,  knew  not  against 
whom  to  bring  his  action,  or  who  was  the  owner  of  it.  The  wife  was  de- 
frauded of  her  thirds;  the  husband  of  his  curtesy;  the  lord  of  his  wardship, 
relief,  heriot,  and  escheat;  the  creditor  of  his  extent  for  debt;  and  the  poor 
tenant  of  his  lease.'  To  remedy  these  inconveniences,  abundance  of  sta- 
tutes were  provided,  which  made  the  lands  liable  to  be  extended  by  the 
creditors  of  cestuy  que  use,  allowed  actions  for  the  freehold  to  be  brought 
against  him  if  in  the  actual  pernancy  or  enjoyment  of  the  profits  ;  made  him 
liable  to  actions  of  waste ;  established  his  conveyances  and  leases  made 
without  the  concurrence  of  his  feoffees;  and  gave  the  lord  the  wardship  of 
his  heir,  with  certain  other  feodal  perquisites. 

"  These  provisions  all  tended  to  consider  cestuy  que  use  as  the  real  own- 
cr  of  the  estate ;  and  at  length  that  idea  was  carried  into  full  effect  by  the 
statute  27  Hen.  VIII.  c.  10,  which  is  usually  called  the  statute  of  uses,  or, 
in  conveyances  and  pleadings,  the  statute /or  transferring  uses  into  posses- 
sion. The  hint  seems  to  have  been  derived  from  what  was  done  at  the  ac- 
cession of  King  Richard  III.;  who,  having,  when  duke  of  Gloucester,  been 
frequently  made  a  feoffee  to  uses,  would  upon  the  assumption  of  the  crown 
(as  the  law  was  then  understood)  have  been  entitled  to  hold  the  lands  dis- 
charged of  the  use.  But  to  obviate  so  notorious  an  injustice,  an  act  of  par- 
liament was  immediately  passed,  which  ordained,  that  where  he  had  been 
so  enfeoffed  jointly  with  other  persons,  the  land  should  vest  in  the  other 
feoffees,  as  if  he  had  never  been  named  ;  and  that,  where  he  stood  solely 
enfeoffed,  the  estate  itself  should  vest  in  cestuy  que  use  in  like  manner  as  he 
had  tlie  use.  And  so  the  stat.  of  Henry  VIII.,  after  reciting  the  various 
inconveniences  before  mentioned,  and  many  others,  enacts,  that  'when  any 
person  shall  be  seised  of  lands,  ^c.  to  the  use,  confidence,  or  trust  of  any 
other  person  or  body  politic,  the  person  or  corporation  entitled  to  the  use 
in  fee-simple,  fee-tail,  for  life,  or  years,  or  otherwise,  shall  from  thenceforth 
stand  and  be  seised  or  possessed  of  the  land,  Sfc.  of  and  in  the  like  estates 
as  they  have  in  the  use,  trust,  or  confidence ;  and  that  the  estate  of  the  per- 
son so  seised  to  uses  shall  be  deemed  to  be  in  him  or  them  that  have  the 
use,  in  such  quality,  manner,  form,  and  condition,  as  they  had  before  in 
the  use.'  The  statute  thus  executes  the  use,  as  our  lawyers  term  it;  that  is, 
it  conveys  the  possession  to  the  use,  and  transfers  the  use  into  possession ; 
33* 
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thereby  making  cestuy  que  use  complete  owner  of  the  lands  and  tenements, 
as  well  at  law  as  in  equity.     See  Post.  252,  in  note.' 

"  The  statute  having  thus  not  abolished  the  conveyance  to  uses,  but  on- 
ly annihilated  the  intervening  estate  of  the  feoffee,  and  turned  the  interest 
of  cestuy  que  use  into  a  legal  instead  of  an  equitable  ownership,  the  courts 
of  common  law  began  to  take  cognizance  of  uses,  instead  of  sending  the 
party  to  seek  his  relief  in  chancery.  And,  considering  them  now  as  merely 
a  mode  of  conveyance,  very  many  of  the  rules  before  established  in  equity 
were  adopted  with  improvements  by  the  judges  of  the  common  law.  The 
same  persons  only  were  held  capable  of  being  seised  to  a  use,  the  same 
considerations  were  necessary  for  raising  it,  and  it  could  only  be  raised  of 
the  same  hereditaments  as  formerly.  But  as  the  statute,  the  instant  it  was 
raised,  converted  it  into  an  actual  possession  of  the  land,  a  great  number  of 
the  incidents,  that  formerly  attended  it  in  its  fiduciary  state,  were  now  at 
an  end.  The  land  could  not  escheat  or  be  forfeited  by  the  act  or  defect  of 
the  feoffee,  nor  be  aliened  to  any  purchaser  discharged  of  the  use,  nor  be 
liable  to  dower  or  curtesy  on  account  of  the  seisin  of  such  feoffee;  because 
the  legal  estate  never  rests  in  him  for  a  moment,  but  is  instantaneously 
transferred  to  cestuy  que  use  as  soon  as  the  use  is  declared.  And,  as  the 
use  and  the  land  were  now  convertible  terms,  they  became  liable  to  dower, 
curtesy,  and  escheat,  in  consequence  of  the  seisin  of  cestuy  que  use,  who 
was  now  become  the  terre-tenant  also;  and  they  likewise  were  no  longer  de- 
visable by  will." 

Havmg  brought  down,  unbroken,  Mr.  Blackstone's  account  of  the  origin 
and  doctrine  of  uses,  to  the  period  of  the  statute  which  united  the  posses- 
sion to  the  use,  it  may  be  advisable,  before  we  proceed  with  our  author,  to 
lay  before  the  student  the  Virginia  statute,  which  will  be  found  in  seme  re- 
spects more  comprehensive  than  those-  quoted  by  the  commentator.  The 
following  clauses  are  to  be  found  in  the  1  R.  C.  ch.  99,  §  29,  30,  31  : 

By  deed  of  bargain  and  sale,  or  by  deeds  of  lease  and  release,  or  by  co- 
venant to  stand  seised  to  use,  or  deed  operating  by  way  of  covenant  to 
stand  seised  to  use,*  the  possession  of  the  bargainor,  releasor,  or  covenantor, 
shall  be  deemed  heretofore  to  have  been,  and  hereafter  to  be  transferred  to 
the  bargainee,  releasee,  or  person  entitled  to  the  use,  for  the  estate  or  in- 
terest which  such  person  hath  or  shall  have  in  the  use,  as  perfectly  as  if 
such  bargainee,  releasee,  or  person  entitled  to  the  use,  had  been  enfeoffed, 
with  livery  of  seisin  of  the  land  intended  to  be  conveyed  by  such  deed  or 
covenant. 

Estates  of  every  kind,  holden  or  possessed  In  trust,  shall  le  subject  to 
like  debts  and  charges  of  the  persons  to  whose  use  or  for  whose  benefit  they 
were,  or  shall  be,  respectively  holden  or  possessed,  as  they  would  have  been 
subject  to,  if  those  persons  had  owned  the  like  interest  in  the  things  holden 
or  possessed,  as  they  own  or  shall  own  in  the  uses  or  trusts  thereof. 

Where  any  person  to  whose  use,  or  in  trust  for  whose  benefit  another  is 
or  shall  be  seised  of  lands,  tenements,  or  hereditaments,  hath  or  shall  have 
such  inheritance  in  the  use  or  trust,  as  that,  if  it  had  been  a  legal  right,  the 
husband  or  wife  of  such  person  would  thereof  have  been  entitled  to  curtesy 
or  dower,  such  husband  or  wife  shall  have  and  hold,  and  may,  by  the  reme- 
dy proper  in  similar  cases,  recover  curtesy  or  dower  of  such  lands,  tene- 
ments, or  hereditaments. 

The  first  of  these  clauses,  which  more  particularly  applies  to  the  subject 
of  which  we  are  treating,  will  be  found,  as  I  have  said,  more  compre- 
hensive than  the  British  statute.     By  that  statute,  the  use  is  not  execu- 

•Feoffaienls  are  not  mentioned;  neitliei  are  devises.  It  has  been  said  that  devises  are  not  within 
the  statute  ot  uses.  2  Leigh,  356,  359,  and  Post,  page  252,  and  the  note  there.  In  England  ihey  are 
clearly  go.  The  terms  of  the  etutule  are  in  'his  respect  more  comprehensive  than  outs.' Seel  Cruise, 
3/0. 
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ted  unless  the  person,  who  holds  to  the  use  of  another,  it  seised,  S;c.  So 
that  he  must  have  an  estate  of  freehold  at  the  least.  And  hence  we  are 
told  by  our  author,  (page  33G,)  that  the  statute  does  not  extend  to  terms 
for  years,  since  of  these  the  termor  is  not  seised  but  possessed.  But  the 
language  of  our  act  most  clearly  embraces  the  case  of  a  term  for  years,  as 
it  uses  language  appropriate  to  that  species  of  estate,  instead  of  pursuing 
the  terms  of  the  English  statute  which  had  always  been  considered  as  ex- 
cluding them. 

To  proceed  with  Mr.  Blackstone  :  "  The  various  necessities  of  mankind 
induced  the  judges  very  soon  to  depart  from  the  rigor  and  simplicity  of  the 
rules  of  the  common  law,  and  to  allow  a  more  minute  and  complex  con- 
struction upon  conveyances  to  uses  than  upon  others.  Hence  it  was  ad- 
judged, that  the  use  need  not  always  be  executed  the  instant  the  convey- 
ance is  made  ;  but,  if  it  cannot  take  effect  at  that  time,  the  operation  of  the 
statute  may  wait  till  the  use  shall  arise  upon  some  future  contingency,  to 
happen  within  a  reasonable  period  of  time  ;  and  in  the  meanwhile  the  an- 
cient use  shall  remain  in  the  original  grantor  :  as,  when  lands  are  convey- 
ed to  the  use  of  A  and  B,  after  a  marriage  shall  be  had  betweeii  them,  or 
to  the  use  of  A  and  his  heirs  till  B  shall  pay  him  a  sura  of  money,  and  then 
to  the  use  of  B  and  his  heirs.  Which  doctrine,  when  devises  by  will  were 
again  introduced,  and  considered  as  equivalent  in  point  of  constructions  to 
declarations  of  uses,  was  also  adopted  in  favor  of  executory  devises.  But 
iierein  these,  which  are  called  contingent  or  springing  uses,  differ  from  an 
<3xecutory  devise  ;  in  that  there  must  be  a  person  seised  to  such  uses  at 
th3  time  when  the  contingency  happens,  else  they  can  never  be  executed 
by  the  statute  ;  and  therefore  if  the  estate  of  the  feoffee  to  such  use  be  de- 
stroyed by  alienation  or  otherwise,  before  the  contingency  arises,  the  use  is 
destroyed  forever;  whereas,  by  an  executory  devise  the  freehold  itself  is 
transferred  to  tlis  future  devisee.  And,  in  both  these  cases,  a  fee  may  be 
limited  to  take  effect  after  a  fee  ;  because,  though  that  was  forbidden  by  the 
common  law  in  favor  of  the  lord's  escheat,  yet  when  the  legal  estate  was 
not  extended  beyond  one  fee-simple,  such  subsequent  uses  (after  a  use  in 
fe3)  were  before  the  statute  permitted  to  be  limited  in  equity;  and  then  the 
statute  executed  the  legal  estate  in  the  same  manner  as  the  use  before  sub- 
sisted. It  was  also  held,  that  a  use,  though  executed,  may  change  from 
one  to  another  by  circumstances  ex  post  facto ;  as,  if  A  makes  a  feoffment 
to  the  use  of  his  intended  wife  and  her  eldest  son  for  their  lives,  upon  the 
marriage  the  wife  takes  the  whole  use  in  severalty ;  and  upon  the  birth  of  a 
son,  the  use  is  executed- jointly  in  them  both.  This  is  sometimes  called  a 
secondary,  sometimes  a  shifting  use.  And,  whenever  the  use  limited  by 
the  deed  expires,  or  cannot  vest,  it  returns  back  to  him  who  raised  it,  after 
such  expiration,  or  during  such  impossibility,  and  is  styled  a  resulting  use.* 
As  if  a  man  makes  a  feoffment  to  the  use  of  his  intended  wife  for  life,  with 
remainder  to  the  use  of  her  first-born  son  in  tail ;  here,  till  he  marries,  the 
use  results  back  to  himself;  after  marriage,  it  is  executed  in  the  wife  for 
life:  and,  if  she  dies  without  issue,  the  whole  results  back  to  him  in  fee.  It 
was  likewise  held,  that  the  uses  originally  declared  may  be  revoked  at  any 
future  time,  and  new  uses  be  declared  of  the  land,  provided  the  grantor  re- 
served to  himself  such  a  power  at  the  creation  of  the  estate;  whereas  the 
utmost  that  the  common  law  would  allow,  was  a  deed  of  defeazance  coeval 
with  the  grant  itself,  and  therefore  esteemed  a  part  of  it,  upon  events  spe- 
cially mentioned.     And,  in  case  of  such  a  revocation,  the  old  uses  were 

*  Wliere  an  estate  ia  devised  lo  trustees  for  particular  purposes,  the  legal  estate  is  vested  in  them  io 
long  as  the  execution  of  the  trust  requires  and  no  lonser.  As  soon  as  the  trusts  are  satisfied,  it  [the 
legal  estate]  will  vest  in  the  person  beneficially  entitled.  1  Barn.  &  Cres.  33C.  5  E.  162,  1  Barn  & 
Aid.  530.  See  also  Say.  and  Seal  vs.  Jonee,  3  Bro.  Par.  Ca.  458.  1  Cruise,  305,  which  is  also  stated 
in  Mr.Chitty's  note  on  the  next  page. 
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held  instantly  to  ceaac,  ;in(l  the  new  ones  to  become  executed  in  their 
Jftead.  And  this  was  permitted,  partly  to  indulge  the  convenience,  and 
partly  the  caprice  of  mankind;  who  (as  Lord  Bacon  observes)  have  always 
ad'ccted  to  have  the  disposition  of  their  property  revocable  in  their  own 
time,  and  irrevocable  ever  afterwards. 

"13y  this  equitable  train  of  decisions  in  the  courts  of  law,  the  power  of 
the  court  of  chancery  over  landed  properly  was  p^reatly  curtailed  and  di- 
minished.*    But  o»e  or  two  technical  scruples,  which  the  judges  found  it 

*  Willi  respect  to  what  shall  !)e  paid  to  be  an  u.'-c  cxcciilnd  by  the  nlatiito  of  37  II.  VIII.  c.  ]0,  or  h 
tritU  catatc  now  not  executed,  it  is  held,  that  when  anuse  is  limited  upon  an  use,  it  is  tint  executed,  Out 
the  If  gill  estatetfs  vested  in  him  to  uliom  the  first  use  is  li7nited.  Dy.  15i.  An  wliric  an  estate  is  coiive\- 
cd  to  another  in  these  words,  "To  W  and  his  heirs,  to  the  use  of  him  and  his  heirs,  in  trust  for,  or 
10  the  use  of,  11  and  his  heirs,"  the  use  is  not  extMMiled  in  l\  but  in  \V  ;  and  the  legal  estate  is  vested 
in  hini  as  trustee.  Cas.  '1'.  'J'alb.  Jfil.  Ibid,  V.Vd,  W.  2  1'.  Will.  14IJ.  So  where  K  made  a  settle- 
ment to  the  use  of  hiuflself  and  his  heirs  until  his  then  intended  marriage,  and  afterwards  lo  the  use 
of  his  wife  for  life,  and  after  her  death,  to  the  use  o/' trustees  and  their  heirs  during  the  life  of  E,  upon 
trust  to  permit  him  to  take  the  profits,  remainder  to  the  first  and  other  sons  of  the  marriage,  &c.,  re- 
mainder lo  the  use  of  the  heirs  of  the  body  of  E;  it  was  adjudged  that  E  took  only  a  trust  estate  for 
life,  for  the  use  to  him  could  not  execute  upon  the  use  which  was  limited  to  the  trustees  for  his  life,  and 
consequently  the  legal  estate  for  his  life  w.as  executed  in  them  by  the  statute  of  uses,  and  the  limita- 
tion to  the  heirs  of  the  body  of  E  operated  as  words  of  purchase,  aud  created  a  contingent  remainder. 
Carth.272,  S.  C.  Comlier,  31',',  313.  1  Ld.  Raym.  33.  4  Mod.  330.  See  also  7  T.  K.  342.  Ibid,  438, 
S.  C.    Ibid,  4:33.    12Vcs.  89. 

Sou'lie7-e  sotuelhing  is  lo  be  done  by  the  trustees  vhiuli  makes  it  necessary  fur  them  to  hare  the  legal 
estate,  sucU  as  payment  of  the  rents  and  profits  to  nnotiier's  separate  use,  or  of  the  debts  of  tlie  testa- 
tor, or  to  pay  rates  and  taxes  and  keep  the  premises  in  repair,  or  the  like,  the  legal  estate  is  \'estcd  in 
them,  and  the  grantee  or  devise  e  has  only  a  trust  estate.  3  Hos.  &,  I'ul.  178,  179.  2  T.  R.  444.  6  T. 
R.  213.  f>  East,  248.  12  Ea.<it,  4o5.  4  Taunt.  772.  As  where  lands  were  devised  lo  trustees  and  1  heir 
heirs  in  trust  for  A,  a  married  woman  and  her  heirs,  and  tiiat  the  trustees  should  from  time  to  lime  pay 
the  rents  and  profits  to  A  or  to  such  person  as  she,  by  any  writing  under  her  hand,  as  well  during  co- 
verture as  being  sold,  should  appoint  without  the  inicrnicddling  ol  lier  husband,  who  lie  willed  should 
iiave  no  benefit  or  disposal  thereof;  and  as  to  the  inheritance  of  the  premiseu  in  trust  for  such  person 
and  for  such  estates  as  A  by  Jicr  will,  or  other  writing  uiuler  her  hand,  should  appoint,  and,  for  want 
of  such  appointment,  in  trust  for  her  and  her  heirs  ;iihequestiDn|was,whetherthis  wasan  use  executed 
by  the  statute,  or  a  bare  trust  for  the  wife?  and  the  court  held  it  to  be  a  trust  only,  and  not  an  u^a 
executed  by  the  statute.  1  Vern.  415.  And  again,  in  a  late  case  where  a  devise  was  to  imstecrt 
and  their  heirs  upon  trust,  to  permit  a  married  woman  to  icceive  the  rents  and  profits  during  her 
life  for  her  own  sole  and  separate  use,  notwith^tauding  her  coverture,  arid  without  beins  in  an>i 
wiie  subject  to  the  debts  or  control  of  her  then  or  after  taken  husband,  and  her  receipt  alone  to  be  asnl- 
ficient  discharge,  with  remainder  over,  it  was  held  that  the  legal  estate  was  vested  in  the  trustees;  lor 
it  being  the  intention  of  the  testator  lo  secure  to  the  wife  a  separate  allowance,  free  Ironi  ihecontiol  of 
her  husband,  it  was  essentially  necessary  that  the  trustees  sliould  take  ihe  estate  with  the  use  execu- 
ted, in  order  to  effectuate  that  intention;  otherwise  the  husband  sliould  be  entitled  to  recei\e  the  pru- 
iits,  and  defeat  the  very  object  which  the  testator  had  in  view.  7  Term.  Rep.  652.  fSee  also  5  East, 
162.  9  East;  i.  So  where  lands  were  devised  to  trustees  and  their  licirs  in  trust  to  pay  out  ol  the  rents 
and  profits  several  legacies  and  annuities,  and  to  pay  all  the  residue  of  the  rents  and  profits  to  C,  a 
married  woinan,  during  her  life,  for  her  separate  use,  or  as  she  should  direct,  and  after  her  death  Ihe 
trustees  to  stand  seised  to  the  use  of  the  heirs  of  her  body  with  remainders  over,  it  was  held  by 
Lord  KeW,  that  the  use  was  executed  in  the  trustees  during  the  life  of  C,  who  had  only  a  trust  estate 
in  the  surplus  of  the  rents  and  profits  for  life,  with  a  contingent  remainder  to  the  heirs  of  her  body, 
and  that  her  eldest  son  would  take  as  a  purchaser  ;  for  by  the  subsequent  words,  viz  :  "  that  the  trus- 
tees should  stand  seised  to  the  use  of  the  heirs  of  the  body  of  C,"  the  use  was  executed  in  the'persons 
entitled  10  take  by  virtue  thereof;  and,  therefore,  there  being  only-a  trust  estate  in  C,  and  an  use  exe- 
cuted in  the  heirs  of  her  body,  these  different  iuleresls  could  not  unite  and  incorporate  together,  so  as 
to  create  an  estate-tail  by  operation  of  law  in  C.  And  he  took  a  difference  between  the  principal  caso 
and  that  of  Uroughlon  us.  Langley  ;  (lLutw.814.  2  Ld.  Raymn.  873;)  for  Uiere  it  was  to  permit  A  to 
receive  the  rents  and  profits  for  life,  but  in  the  principal  case  it  was  a  trust  to  pay  over  the  rents  and 
profits  to  another,  and  therefore  the  estate  must  lemain  in  the  trustees  to  peilorm  the  will,  8  Vin. 
262,  pi.  10.  1  Equ.  Cas.  Abr.  3S3,  384,  and  this  decree  was  affirmed  in  the  Jiouse  of  lords.  3  Bro.  C. 
P.  458.  See 3  Bos.  &  Full.  179.  So  where  lands  were  devised  to  trustees  and  their  heirs  in  trust  to 
pay  out  tti  the  rents  and  profits,  after  deduciins  rates,  taxes,  and  repairs,  the  residue  lo  C.  S.  for  life, 
and  after  his  decease  to  the  use  of  the  heirs  male  of  the  body  ofC.S.  with  remainder  over;  it  was  held 
by  Lord  Thurloyv,  that  i!ie  use  was  executed  in  the  trustees  during  Ihe  life  ol  C.  S.  who  had  only  a 
trust  estate  for  life,  and  the  remaind?r  in  tail  was  a  leual  estate,  which  could  not  unite  and  incoipo- 
rate  together,  and  C  S.  could  not  suffer  a  valid  recovery;  for  in  order  lo  make  a  good  tenant  to  t!ie 
praecipe,  there  inustxjithcr  be  a  le^al  estate  for  life,  and  a  log;il  remainder  in  tail,  or  an  equitable  es- 
tate lor  life,  with  an  equitable  remainder  in  tail.  1  Bro.  C.  C.  75.  And,  also,  where  lands  were  de- 
vised to  truslecsaiid  their  heiis  in  irnst,  (hat  they  should,  out  of  the  lentsaiidj  profiis,  or  by  sale  or 
mortgage  of  the  whole,  or  so  much  of  the  c.-^tatc  as  should  be  necessary,  raise  a  sum  sufficient  to  pay 
the  testator's  debts  and  legacies,  and  afterwards  in  trust;  and  to  the  use  of  T.  B.  for  life,  with  several 
remainders  over,  the  question  was,  whether  the  legal  estate  vested  in  the  trustees?  Lord  Uard- 
wlclce  vvasol  opinion  that  the  devise  to  the  trustees  and  ilieir  heirs  carried  the  whole  fee  to  them,  and 
therefore  the  estate  for  life,  as  well  as  tJie  estates  in  remainder,  were  merely  trust  estates  in  equity  ; 
that  part  of  ihe  trust  was  to  sell  the  whole,  or  a  sufficient  part  of  the  estate,  (or  the  payment  of  debts 
and  legacies,  which  wnuld  carry  a  fee  by  construction,  ihonth  the  word  heirsweie  omitted  in  the  de- 
vise, as  in  1  £q.  Cus.  Abr.  184,  for  the  ti  uslets  must  have  a  fee  in  the  whole  estate  to  enable  them  to 
.sell,  because  it  being  uncertain  what  they  may  sell,  no  puich.iser  could  otherwise  be  safe  ;  that  the 
only  doubt  he  had,  was  on  the  case  of  Lord  Say  and  Seal  w.  Lady  Jones,  before  Lord  King,  and  af- 
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hard  to  get  over,  restored  it  with  tciifoM  increase.  Tlicy  held  first  that  '  no 
use  could  be  limited  on  a  use,'  and  that  when  a  man  barirains  and  sells  hia 
land  for  money,  which  raises  a  use  by  implication  to  the  barjrainee,  the  limi- 
tation of  a  farther  use  to  another  person  is  repugnant,  and  therefore  void. 
And  therefore,  on  a  feolfmcnt  to  A  and  his  heirs,  to  the  use  of  ]j  and  his 
heirs,  in  trust  for  C  and  his  heirs,  they  hold  that  the  statute  executed  only 
the  first  use,  and  that  the  second  was  a  mere  nullity  :  not  adverting,  that 
the  instant  the  first  use  was  executed  in  B,  he  became  seised  to  the  use  of 
C,  which  second  use  the  statute  might  as  well  be  permitted  to  execute  as  it 
did  the  first ;  and  so  the  legal  estate  might  be  instantaneously  transmitted 
down  through  a  hundred  uses  upon  uses,  till  finally  executed  in  the  last 
ccstuy  que  use.*  Again  ;  as  the  statute  mentions  only  such  persons  as  were 
seised  to  the  use  of  others,  this  was  held  not  to  extend  to  terms  of  years,  or 
other  chattel  interests,  whereof  the  termor  is  not  seises/,  but  on\y  possessed ; 
and,  therefore,  if  a  term  of  one  thousand  years  be  limited  to  A,  to  the  use 
of  (or  in  trust  for)  B,  the  statute  does  not  execute  this  use,  but  leaves  it  as 
at  common  law.t  And  lastly,  (by  more  modern  resolutions,)  where  lands 
are  given  to  one  and  his  heirs,  in  trust  to  receive  and  pay  over  the  profits 
to  another,  this  use  is  not  executed  by  the  statute  ;  for  the  land  must  re- 
main in  the  trustee  to  enable  him  to  perform  the  trust. 

firmed  in  tlic  house  of  lords,  as  lo  that  point :  but,  on  examination,  that  case  difTci  ed  in  a  material  part? 
and,  taking  together  all  the  clauses  ol"  that  v.ill,  it  on!v  ainonnled  to  a  devise  to  truslecs  and  tliei^r 
hf^iis  during  another's  lil'e,  upon  which  a  legal  rpniainder  migiit  be  properly  liniiled.  1  Vez.  143,  S.C. 
2  Atk.  246,  o70.  And  it  was  laken  (or  grantetl,  in  2  Vez.  6iCt,  that  a  devise  to  trui-Mees  an«l  liien-  heirs  m 
trust,  (o  pay  liie  rents  and  profits  to  another,  vested  the  le^al  estate  in  the  iruslees.  For  in  (general  the 
distinction  is,  that  where  the  liinitaiion  to  trustees  an.l  their  iieirs  is  in  trust  to  receive  tlie  lents  und 
profits  and  pay  them  over  lo  A  for  life,  &c.,  this  use  to  A  is  not  executed  by  the  statute,  but  the  legal 
estate  is  vested  in  the  trustees  to  enable  them  to  per(i)rin  the  will;  but  where  the  limitation  is  to  truisteta 
and  their  heirs  in  trust,  lo  permit  and  suffer  A  to  receive  the  rents  and  profits  for  his  life,  (fcc,  the  ii<-^e 
is  exccutoJ  in  A.  unless  it  be  necess;iry  the  use  should  be  executed  in  the  triistces  to  enable 
lliein  to  perform  the  trust,  as  in  the  ease  of  Harton  vs.  llarton,  above  mentioned.  So  in  Taurit.  109, 
the  devise  being  to  trustees  and  their  heiro  in  trust,  to  pay  unto,  nr  permit  and  suffer  the  testator  sniece 
to  have,  receior,  and  take,  the  rents  and  prefits  for  her  life,  it  was  held  that  the  use  was  executed  in  the 
niece,  because  the  words  to  permit,  (Stc.  cnnic  last;  and  in  a  will  the  last  worJs  shall  prevail.  See  1 
Eq.  Ca.  Abr.  333.  As  where  lands  were  devised  to  trustees  and  their  heirs,  to  the  intent  and  purpose 
lo  permit  A  to  receive  the  rents  and  profits  of  his  life,  and  alter  that  the  trustees  should  stand  seised  to 
the  use  of  the  heirs  of  the  body  of  A,  with  a  proviso,  that  A,  with  the  consent  of  the  trustees,  might 
make  a  jointure  on  his  wife,  it  t.as  held  that  this  was  an  use  executed  in  A,  and  not  a  trust  estate,  for 
it  would  have  been  a  plain  trust  at  common  law,  and  what  was  a  trust  of  a  freehold  of  inheritance  at 
cominoii  law  is  executed  by  the  statute  which  mentions  the  words  trust  as  well  as  use ;  and  the  case 
in  :J  Vent.  312,  adjudged  to  the  contrary  upon  this  point,  was  denied  to  be  law.  1  Lutw.814,823,  b.  C. 
2  Lord  Raym.  873.  2Salk.  679.  And  the  same  distinction  was  taken  by  Lord  Kenyon,  in  the  case  ot 
Doe,  on  the  demise  of  VVolley  vs.  Picard,  Stafford  summer  assizes,  1797,  and  by  Mr.  Justice  Law- 
rence, in  Jones  rs.  Frosser,  VVorcester  spring  assizes,  1798.  . 

The  statute  of  uses  is  not  held  to  extend  to  copyhold  estates,  for  it  is  against  the  nature  of  their  te- 
nure, (hat  any  person  should  be  introduced  into  the  estate  without  the  consent  of  the  lord,  Gilb.  Ten. 
170,  nor  lo  leases  for  years,  which  are  actually  in  existence  at  the  time  of  their  being  assigned  to  the 
use  ;  as  where  A,  possessed  of  a  lease  for  years,  assigns  it  to  B,  to  the  use  ot  C,  all  the  estate  is  in  13, 
and  C  takes  only  a  trust  or  equitable  estate.  liut  if  A,  seised  in  fee,  makes  a  (eoffment  to  the  useof  B 
for  a  term  of  years,  the  term  is  served  out  of  the  seisin  of  the  feoffee,  and  is  executed  by  the  statute. 
It  is  the  same  as  if  he  bargains  and  sells  the  estate  of  which  he  is  seised  in  fee  for  a  term  of  years.  Dy. 
369  a.  and  in  the  margin,  2  Inst.  671. 

Nor  does  the  statute  of  uses  extend  to  cases  where  the  party  seised  to  the  use  and  the  cestuy  que  use 
is  t\\e  same  person,  except  there  be  a  direct  impossibility  for  the  use  to  take  effect  at  common  law. 
Bac.  Law.  Tracts,  352,  2d  ed.  4  M.  &  S.  178,  In  that  case,  a  release  was  made  to  A  aud  C  and  their 
heirs,  habendum  to  them  aud  their  heirs  and  assigns  as  tenants  in  common,  and  not  as  joint-tenants, 
to  the  use  of  them,  their  heirs,  and  assigns,  held  that  A  and  C  took  as  tenants  in  common.  Cro.  Car. 
230.    Jenkins  vs.  Young,  ibid,  244.    And  see  Cruise's  Dig.  title  Use,  S.  31,  el  seq. 

But  where  the  purposes  of  a  trust  may  be  answered,  by  giving  the  trustees  a  less  estate  than  a  fee, 
no  greater  estate  shall  arise  to  them  by  imiilication,  but  the  uses  in  remainder  limited  on  such  lesser 
estate  so  given  to  them  shall  be  execuied  by  the  statute.  Doe  d.  While  vs.  Simpson,  5  East,  16..  1 
Smith,  3;33.  And  a  devise  in  fee  to  trustees,  without  any  specific  limitation  to  cestuy  que  trust,  the  lat- 
ter takes  a  beneficial  interest  in  fee.  8  T.  R.  597.  And  an  express  devise  in  fee  to  trustees  may  be 
cut  down  to  an  estate  for  life,  upon  an  implication  of  intent.  7  T.  R.  433.  So  where  the  trustees  are 
to  receive  and  pay  rents  to  a  married  woman,  upon  her  death  the  legal  estate  is  executed  •"  th?  P^*"- 
son  who  was  to  take  in  remainder.    7  T.  R.  654.  Chttty. 

•It  is  the  practice  to  introduce  only  the  names  of  the  trustee  and  thecestuy  que  trust,  l\\e  estate  be- 
ing convened  to  A  and  his  hens,  to  the  use  of  A  and  his  heirs,  in  trust  for  B  and  his  heirs;  and  Uiua 
this  important  statute  has  been  effectually  repealed  by  the  repetition  of  half  a  dozen  words. 

Mr.  Chnstians  note. 

t  The  Virginia  law,  however,  embraces,  as  I  have  supposed,  the  case  of  a  termor,  and  hence  this 
use  would  be  executed  under  our  statute. 
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"  Of  tlic  two  more  ancient  distinctions  tlic  courts  of  equity  quickly  avail- 
ed themselves.  In  the  first  case  it  was  evident  that  U  was  never  intended 
by  the  parties  to  have  any  beneficial  interest  ;  and,  in  the  second,  the  ces- 
tui/ que  use  of  the  term  was  expressly  driven  into  the  court  of  chancery  to 
seek  his  remedy:  and  therefore  that  court  determined,  that  though  these 
were  not  uses  which  the  statute  could  execute,  yet  still  they  were  trusts  in 
equity,  which  in  conscience  ought  to  be  performed.  To  this  the  reason  of 
mankind  assented,  and  the  doctrine  of  uses  was  revived,  under  the  denom- 
ination of  trusts  ;  and  thus,  by  this  strict  construction  of  the  courts  of  law, 
a  statute  made  upon  great  deliberation,  and  introduced  in  the  most  solen)n 
manner,  has  had  little  other  effect  than  to  make  a  slight  alteration  in  the 
formal  words  of  a  conveyance. 

"However,  the  courts  of  equity,  in  the  exercise  of  this  new  jurisdiction, 
have  wisely  avoided  in  a  great  degree  those  mischiefs  which  made  uses  in- 
tolerable. The  statute  of  frauds,  iil)  Car.  II.  c.  'S,  having  required  that  ev- 
ery declaration, 'assignment,  or  grant  of  any  trust  in  lands  or  hereditaments, 
(except  such  as  arise  from  implication  or  construction  of  law,)  shall  be 
made  in  writing  signed  by  the  party,  or  by  his  written  will  :  *  the  courts  now 
consider  a  trust-estate  (either  when  expressly  declared  or  resulting  by  such 
implication)  as  equivalent  to  the  legal  ownership,  governed  by  the  same 
rules  of  property,  and  liable  to  ever)  charge  in  equity,  which  the  other  is 
subject  to  in  law:  and  by  a  long  series  of  uniform  determinations,  for  now 
near  a  century  past,  with  some  assistance  from  the  legislature,  they  have 
raised  a  new  system  of  rational  jurisprudence,  by  which  trusts  are  made  to 
answer  in  general  all  the  beneficial  ends  of  uses,  without  their  inconve- 
nience or  frauds.  The  trustee  is  considered  as  merely  the  instrument  of 
conveyance,  and  can  in  no  shape  affect  the  estate  unless  by  alienation  for  a 
valuable  consideration  to  a  purchaser  without  notice  ;  which,  as  ccsivy  qve 
use  is  generally  in  possession  of  the  land,  is  a  thing  that  can  rarely  happen. 
The  trust  will  descend,  may  be  aliened,  is  liable  to  debts,  to  executions"! 
on  judgments,  statutes,  and  recognizances,  by  the  express  provision  of  the 
statute  of  frauds, )t  to  forfeiture,  to  leases,  and  other  incumbrances,  i.ay, 
even  to  the  curtesy  of  the  husband,  as  if  it  was  an  estate  at  law.  It  has 
not  yet  indeed  been  subjected  to  dower,  more  from  a  cautious  adher- 
ence to  some  hasty  precedents,  than  from  any  well-grounded  principle. § 

*  Our  art  unfortunately  has  no  piirli  provisicn  as  to  declarations  of  trust.  Query:  If  its  terms  are 
not  broad  enough  to  comprehend  ihem. 

1 1  R.  C.  ch.  09,  §  30.  In  England,  equilnhle  estates  are  made  liable  to  debts,  by  statute,  for  which 
reason  they  are  considered  legal,  assets,  altliough  the  assistance  of  a  court  of  equity  may  be  necessa- 
ry. A  trust  estate  in  land  may  be  now  taken  in  execution.  I  Cruise,  830.  So  with  us,  6  Rand.  308, 
even  as  to  trusts  of  personalty.    Id. 

t  But  it  is  held,  thatif  a  man  be  cestny  que  trust  of-;i  term  ofyears,it  is  not  assets  within  thisstatutc, 
for  it  extends  only  to  a  trust  of  land  in  (ee.  2Vern.i!48.  8  East,  406.  4B.&.A.684.  And  see  fur- 
ther, 2Saund.  11,  a.  n.  17,  and  note  m,  by  Patteson;  sed  quaery,  under  our  statute. 

§  It  has  been  decided,  that  when  the  legal  and  equitable  estates  meet  in  the  same  person,  the  trust 
or  equitable  estate  is  merged  in  the  legal  estate :  as  if  a  wife  should  have  the  legal  estate  and  the  hus- 
band the  equitable ;  and  if  they  have  an  only  child,  to  whom  these  estates  descend,  and  w  ho  dies  in- 
testate without  issue,  the  two  estates  having  united,  the  descent  will  follow  the  legal  estate,  and  the 
estate  will  go  lo  an  heir  on  the  part  of  the  mother :  and  thus,  which  appears  strange,  the  beneficial  in- 
terest will  pass  out  of  one  family  into  another,  between  whom  there  is  no  connexion  by  blood. 
Goodright  Z!s.  Wells,  Ooug- 771.  Chrisdan. 

See,  also,  3  Vez  jr.  34'J.  This  decision  has  been  followed  by  the  distinguished  Chancellor  Kent 
of  New  York.  It  rests  upon  the  principle  that,  by  the  union  of  the  trust  with  the  legal  estate,  the 
trust  is  merged  and  gone-  I  confess  it  is  so  much  in  conflict  with  principles  of  right  and  justice,  ac- 
cording to  my  notions,  and  so  irreconcileable  with  the  doctrine  of  equity  as  to  trust  estates,  which 
looks  upon  the  equitable  interest  as  the  siibstmtce,  and  the  legal  title  as  the  shadow— which  regards 
the  former  as  the  principal  and  the  latter  as  the  accessary— which  forbidsthe  act  of  the  trustee  to  af- 
fect the  trust  estate,  that  however  1  may  be  forced  to  bend  to  it,  my  reason  is  not  satisfied  by  the  arti- 
ficial reason  on  which  it  rests.  It  may  be  remarked,  that  in  the  case  in  Douglass,  the  court  was  not 
unanimous,  and  the  decision,  in  some  degree,  extrajudicial,  as  it  was  not  necessary  to  decide  that 
point. 

If,  as  is  said,  6  John.  C.  R.  395,  this  doctrine  of  merger  of  the  two  sstates  in  the  case  of  incumbran- 
ces does  or  does  not  prevail,  as  wi/l  best  sei-ve  the  purposes  of  justice,  it  seems  strange  that  it  should 
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It  hath  also  been  held  not  liable  to  escheat  lo  the  lord,  in  consequence  of 
attainder  or  want  of  heirs;  because  the  trust  could  never  be  intended  for 
his  benefit.     But  let  us  now  return  to  the  statute  of  uses. 

"  Tlie  only  service,  as  was  before  observed,  to  which  tiiis  statute  is  now 
consiij-ned,  is  in  giving  cflicacy  to  certain  new  and  secret  species  of  con- 
veyarjces ;  introduced  in  order  to  render  transactions  of  this  sort  as  private 
as  possible,  and  to  save  the  trouble  of  inakinjr  livery  of  seisin,  the  only  an- 
cient conveyance  of  corporal  freeholds  ;  the  security  and  notoriety  of  which 
public  investiture  abundantly  overpaid  the  labour  of  going  to  ihe  land,  or  of 
sending  an  attorney  in  one's  stead." 

An  opinion  is  intimated  by  the  former  Virginia  editor  of  the  ccmnien- 
taries.that  since  the  passage  of  the  statute  executing  the  use  to  the  possession, 
and  declaring  trust  estates  liable  to  debts,  to  curtesy,  and  dowor,  trusts  and 
uses  stand  upon  the  same  footing  in  all  respects.  I  cannot  yield  my  assent 
to  this  position.  An  use  is  e.xecuted  by  the  statute  (for  if  not  executed  it 
is  a  trust.)  The  legal  title,  therefore,  is  with  the  use.  It  is  not  so  with 
trusts  ;  and  though  trust  estates  are  now  liable  to  dower,  curtesy,  debts,  and 
charges  of  the  cestaij  que  trust ;  yet  in  other  respects,  I  presume,  a  trust 
differs  esse.'J<ia%  and  substantially  from  an  use  executed.  For  instance,  if 
a  settlement  upon  marriage  conveys  the  lands  of  the  wife  in  trust,  to  pro- 
tect them  from  the  debts  of  the  husband,  and  upon  trust  to  pay  over  the 
profits  for  the  maintenance  and  support  of  the  wife,  this  would  not  be  with- 
in the  act ;  but  if  the  wife  married  without  such  settlement,  the  husband 
would  be  seised  in  right  of  his  wife,  if  the  case  were  an  executed  use,  and 
the  rents  and  profits  would  be  liable  for  his  debts.  Moreover,  if  the  anno- 
tator  be  right,  I  do  not  see  how  there  could  be  a  settlement  which  could  bar 
the  husband  of  his  curtesy  in  the  wife's  lands.  Yet  we  have  seen  that  the 
separate  estate  of  the  wife  is  expressly  protected  in  settlements,  by  the  hus- 
band's own  act  or  agreement,  from  his  legal  demands;  and  he  will  not  be 
permitted  in  equity  to  violate  it;  and  with  respect  to  gifts  to  the  v/ife  for 
her  separate  use,  he  is  as  expressly  excluded  by  the  will  of  the  donor,  who 
has  a  right  to  impose  his  own  terms  on  the  gift.  See  1  Cruise,  3-25.  1  Vez, 
298.     3Atk.695.     3  Ran.  377.     And  ante,  57. 

It  must  moreover  be  remarked,  that  though  a  trust  estate  is  now  invested 
with  many  of  the  characteristics  of  the  legal  estate,  yet  the  legal  and  equi- 
table title  being  still  kept  distinct  and  separate,  various  consequences  must 
tlow  from  this  separation,  very  different  from  those  which  attend  the  union 
of  the  two  estates  by  the  operation  of  the  statute  of  uses. 

With  respect  to  the  liability  of  a  trust  estate  to  debts,  it  must,  however, 
be  observed,  that  though  the  legal  title  still  continues  in  the  trustee,  yet  the 
lands  conveyed  in  trust  may  be  taken  on  elegit,  and  extended  without  the 
necessity  of  going  into  a  court  of  equity.  1  Cruise  330.  6  Ran.  308. 
Moreover,  trust  estates  since  this  statute  are  to  be  considered  as  legal,  and 
iiot  equitable  assets,  and  to  be  distributed  as  such. 

1-2.  "  A  twelfth  species  of  conveyance  under  the  statute  of  uses  is  called 
a  covenant  to  stand  seised  to  uses*:  by  which  a  man  seised  of  lands,  cove- 

iiave  been  invoked  to  defeat  the  plain  meaning  and  intention  of  the  statute  regulating  descen^  in  New 
York,  whicli  isanalagous  to  ours.    See,  also,  3  Vez.  jr.  349.  ,  tMitor. 

Before  the  statute  of  uses  there  was  neither  dower  uor  tenancy  by  the  curtesy  ol  an  use,  but  since 
tlie  statute,  ihe  husband  has  curtesy  of  a  trust  estate,  though  it  seems  strange  that  the  wite  sUould, 
out  of  a  similar  estate,  be  deprived  of  dower.  See  ante,  p.  132,  n.  But  this  distinction  is  accounted 
for  by  Ld.  Redesdalf ,  in  2  Sell.  &.  Lif.  388,  and  see  2  Saund.  26,  note  q.  LhrnUan. 

Dower  in  trust  estates  is  allowed.    1  R.  C.  ch.  99,  §  31. 

•  See  in  general,  2  Saund.  Rep.  42,  c.  96,  b.  et.  seq.  &  id.  index,  tit.  Covenants.  On  the  authority 
of  Roe  vs.  Tranman,  it  was  held  in  4  Taunt,  20,  that  a  covenant  to  stand  seised  is  good,  though  the 
use  be  a  freehold  to  arise  at  a  future  time. 

The  only  considerations  which  will  support  a  covenant  to  stand  seised  are  blood  and  marriage; 
therefore  if  a  person  covenant  to  stand  seised  to  the  use  of  a  relation  and  a  stranger,  it  is  said  that  the 
whole  use  will  vest  in  the  telaliou.    2  Roll.  Abr.  781,  pi.  2  &  4.    So  where  a  man  covenants  lo  slana 
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nants,  in  consideration  of  blood  or  marriage,  that  lie  will  stand  seised  of 
tlic  same  to  the  use  of  liis  child,  wife,  or  kinsman  ;  for  life,  in  tail,  or  in  fee. 
Here  llie  statute  executes  at  once  the  estate;  for  the  j»arly  intended  to  be 
bencfilted,  !iavin<f  thus  ac<|uired  the  use,  is  thereby  \)ut  at  once  into  cor- 
poral possession  of  the  land,  without  ever  seeinj^  if,  by  a  kind  of  j>arlia- 
nicnlary  magic.  ]Uit  this  conveyance  can  only  operate,  when  made  upon 
such  weighty  and  inturesting  considurations  as  those  of  blood  or  marriage. 

13.  A  thirteenth  species  of  conveyance  introduced  by  this  statute,  is  that 
of  a  bar<xain  and  sale  of  lands;  which  is  a  kind  of  real  contract,  whereby 
the  bargainor,  for  some  pecuniary  consideration,  bargains  and  sells,  that  is, 
contracts  to  convey,  the  land  to  the  bargainee  ;  and  becomes  by  such  a  bar- 
gain a  trustee  for,  or  seised  to  the  use  of,  the  bargainee  :  and  then  the  sta- 
tute of  uses  completes  the  purchase  ;  or,  as  it  hath  been  well  expressed,  the 
bargain  first  vests  the  use,  and  then  the  statute  vests  the  ])ossessiGn."* 

Before  the  statute  of  uses,  if  one  bargained  and  sold  to  another,  for  a  val- 
uable consideratiftn,  an  use  was  immediately  raised  by  the  courts  of  etjuity, 
for  the  vendee's  benefit ;  for,  as  he  had  i)aid  his  money  for  the  land,  until  .1 
fcofiTment  was  made,  the  vendor  was  presumed  to  hold  for  liis  benefit.  The 
Hse  being  thus  raised,  the  operation  of  the  statute  immediately  transfers  tlie 
possession  to  the  use,  and  gives  to  the  bargain  and  sale,  the  cfTecl  of  a  feofll'- 
jnent  with  livery  of  seisin.  But  the  siniute  creates  iw  use :  it  leaves  that 
matter  where  it  was  before.  The  rules  of  equity  raised  the  use  in  behalf 
of  the  bargainee,  because  he  had  paid  value  for  the  land ;  and  that  remain- 
ed the  principle  by  which  the  conveyance  was  governed  after  the  statute  of 
Hses.     Hence  these  results  were  obvious: 

1.  That  without  a  money  consideration,  no  use  could  ever  arise  to  the 
bargainee,  as  such;  for  he  could  not  be  a  buyer,  who  had  neither  paid  nor 
contracted  to  pay  aught.  A  consideration  of  money,  or  other  valuable 
thing,  was  absolutely  necessary  to  make  a  bargainee,  or  raise  an  use  to  him. 

2.  But  where  there  was  a  consideration  of  money  the  use  was  raised  by 
equity,  and  moreover,  no  use  could  be  declared  by  the  deed,  contrary  to 
that  so  raised.  So  that  if  A,  for  J610,  bargained  and  sold  to  B,  to  the  use 
of  A,  or  of  C,  or  any  other,  this  declaration  of  use  was  void  ;  Toucli. 
225;  for  equity  would  permit  no  use  to  be  raised,  but  in  favor  of  him  who 
paid  the  money.  This  second  use,  therefore,  was  not  raised,  and,  of  course 
not  executed  by  the  statute. 

3.  By  this  means,  bargains  and  sales  were  converted,  when  occasion 
required,  into  deeds  creating  trusts.  For,  though  this  second  use  was  not 
raised  so  as  to  be  executed,  yet,  if  the  cestuy  que  trust  went  into  equity,  al- 

sciscd  to  the  use  of  himself  for  life,  with  remainders  over  to  his  relations,  and  with  a  power  for  the 
tenant  for  hfc  to  make  leases,  this  power  is  void,  for  the  lessees  would  t)e  strangers  to  tlie  considera- 
tion of  blood.  Cro.  Jac.  181.  Cross  vs.  Faustenaitch.  So  if  a  man  should  covenant  to  stand  seised 
to  the  use  of  himfclf  for  life,  with  remainders  to  the  use  of  trustees  (who are  not  his  relations,)  for  the 
purpose  of  preserving  contingent  remainders,  with  remainder  to  his  first  and  other  sons  in  tail,  &c. 
no  use  would  vest  in  the  trustees,  because  the  consideration  does  not  extend  to  ihem.  This  is  a  prin- 
cipal reason  why  covenants  to  stand  seised  are  fallen  into  disuse.    2  Saunders,  U.  &  T.  82. 

This  and  the  next  species  of  con  vejance,  viz.  bargain  and  sale,  are  to  be  distinguished  by  the  nature 
ot  the  instrument,  and  not  by  the  words  merely;  for  the  words  "  covenant  to  stand  seised  to  uses"  are 
not  essential  in  the  one,  nor  "bargain  and  sell"  in  the  other.  For  if  a  man  for  natural  love  andaffec- 
lion,  bargain  and  sell  his  lands  to  the  use  of  his  wife  or  child,  it  is  a  covenant  to  stand  seised  to  uses, 
and  without  enrolment  vests  the  estate  in  the  wife  or  child:  so  if  for  a  pecuniary  consideration  he 
covenants  to  stand  seised  to  the  use  of  a  stranger,  if  this  deed  be  enrolled  within  six  months,  it  is  a 
good  and  valid  bargain  and  sale  under  the  statute,  and  the  estate  vests  in  the  purchaser.  7  Co.  40  b. 
Slnst.STS.  1  Leon.  25.  1  Mod.  175.  2Lev.lO.  A  bargain  and  sale  without  enrolment  may  be  con- 
strued and  act  as  a  grant  or  surrender,  which  shews  that  the  words  "  bargain  and  sell"  have  no  pre- 
cise legal  import.    1  Prest.  Conv.  38. 

How  a  covenant  to  stand  seised  is  to  he  pleaded,  sec  3  Salk.  306.  2Ves.  sen.  253.  SSaund.  97,  b.c. 
Lutw.  1207.    Carth.  307.    3  Lev.  370.    2  Chiity  on  Pleading,  4th  ed.  576.  ChUtv. 

'The  bargain  and  sale  in  England,  except  of  a  lease  for  years,  passes  no  title  till  enrolment.  Th« 
subsequent  purchaser  therefore  gets  the  legal  title.  Hence  a  great  difference  between  the  law  there 
and  Iwfe,  as  to  the  eflfect  of  an  unrecorded  deed. 
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leging  that  the  money  consideration  in  the  deed  was  fictitious,  or  merely 
nominal,  and  that  the  real  benefit  was  intended  for  himself,  but  that  the 
rules  of  law  would  not  permit  him  to  aver  any  thing  against  the  deed,  that 
court  would  enquire  into  the  consideration,  and  would  execute  the  trust 
thus  declared,  when  it  was  found  that  the  bargainee  was  intended  as  a 
mere  trustee  or  conduit.  Thus,  it  has  now  become  the  usual  mode  to  convey 
by  bargain  and  sale  to  one  man,  in  trust  for  another,  &c.  The  statute  ex- 
ecutes the  first  use,  but  not  the  last,  which  it  then  becomes  the  province  of 
equity  to  enforce. 

It  sometimes  happens  that  a  conveyance  may  fail  to  take  effect  accord- 
ing to  the  intention  of  the  parties:  as  where  there  is  a  bargain  and  sale  in 
terms,  without  a  moneyed  or  valuable  consideration.  It  is,  in  that  case,  void, 
as  a  bargain  and  sale  ;  but  if  a  good  consideration,  such  as  blood  or  mar- 
riage, appears,  it  will  be  good  as  a  covenant  to  stand  seised  to  uses.  Hence 
the  use  of  the  words  bargain  and  sale  is  not  essential,  though  it  is  most  pru- 
dent to  adopt  them.  2  Inst.  672.  But,  if  there  be  a  consideration  of  mo- 
ney specified  in  the  deed,  any  words  which  shew  an  intention  to  pass  the 
lands  to  the  vendee,  will  suffice:  such  as  "  demise  and  grant,"  "alien,"  or 
"  covenant  to  stand  seised  to  the  use  of,"  &c.  But,  it  is  essential  that  the 
consideration  of  money  be  expressed  in  the  deed,  though  it  is  not  necessa- 
ry that  the  precise  sum  paid,  or  any  sum  certain,  be  named.  It  is  very  usu- 
al to  mention  some  small  nominal  sum,  as  one  dollar,  which  will  suffice. 
And  at  law,  the  payment  of  the  consideration  mentioned  in  the  deed  never 
can  be  controverted,  (Touch.  223,)  but  in  equity  it  may. 

I  must  remind  the  student,  however,  that  if  the  deed  mentions  "for  a  va- 
luable consideration,"  without  saying  what,  the  party  may  aver  and  prove  it. 
Touch.  223.  And  this  seems  deducible,  also,  from  the  case  of  Harvey  vs. 
Alexander,  1  Ran.  219. 

"  As  it  was  foreseen  that  conveyances,  thus  made,  would  want  all  those 
benefits  of  notoriety,  which  the  old  common-law  assurances  were  calcula- 
ted to  give ;  to  prevent,  therefore,  clandestine  conveyances  of  freeholds,  it 
was  enacted  in  the  same  session  of  parliament  by  statute  27  Hen,  VIII.  c. 
16,  that  such  bargains  and  sales  should  not  enure  to  pass  a  freehold,  unless 
the  same  be  made  by  indenture,  and  enrolled  within  six  months  in  one  of 
the  courts  of  Westminster-hall,  or  with  the  ciistos  rotulorum  of  the  county. 
Clandestine  bargains  and  sales  of  chattel  interests,  or  leases  for  years,  were 
thought  not  worth  regarding,  as  such  interests  were  very  precarious,  till 
about  six  years  before ;  which  also  occasioned  them  to  be  overlooked 
in  framing  the  statute  of  uses  :  and  therefore  such  bargains  and  sales 
are  not  directed  to  be  enrolled.  But  how  impossible  is  it  to  foresee  and 
provide  against  all  the  consequences  of  innovations !  This  omission  has 
given  rise  to 

14.  "  A  fourteenth  species  of  conveyance,  viz.  by  lease  and  release ;  first 
invented  by  Serjeant  Moore,  soon  after  the  statute  of  uses,  and  now  the 
most  common  of  any,  and  therefore  not  to  be  shaken ;  though  very  great 
lawyers  (as,  particularly,  Mr.  Noy,  attorney-general  to  Charles  I.)  have  for- 
merly doubted  its  validity.  It  is  thus  contrived.  A  lease,  or  rather  bargain 
and  sale,  upon  some  pecuniary  consideration,  for  one  year,  is  made  by  the 
tenant  of  the  freehold  to  the  lessee  or  bargainee.  Now  this,  without  any 
enrolment,  makes  the  bargainor  stand  seised  to  the  use  of  the  bargainee, 
and  vests  in  the  bargainee  the  use  of  the  term  for  a  year  ;  and  then  the  statute 
immediately  annexes  the  possession.  He  therefore,  being  thus  in  possession, 
is  capable  of  receiving  a  release  of  the  freehold  and  reversion  :  which,  we 
have  seen  before,  must  be  made  to  a  tenant  in  possession  ;  and,  according- 
ly, the  next  day,  a  release  is  granted  to  him.  This  is  held  to  supply  the 
31* 
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place  of  livery  of  seisin  :  and  so  a  conveyance  by  lease  and  release  is  said 
to  amount  to  a  feoirmeni.* 

15.  "  To  these  may  be  added  deeds  to  lead  or  declare  the  uses  of  other 
more  direct  conveyances,  as  fcofTnients,  fines,  and  recoveries  ;  of  which  we 
shall  speak  in  the  next  chapter  :  and 

16.  "  Deeds  of  revocation  of  uses,  hinted  at  in  a  former  page,  and  founded 
in  a  previous  power,  reserved  at  the  raising  of  the  uses,  to  revoke  such  as 
were  then  declared  ;  and  to  appoint  others  in  their  stead,  which  is  incident 
to  the  power  of  revocation.  And  this  may  suffice  for  a  specimen  of  con- 
veyances founded  upon  the  statute  of  uses:  and  will  finish  our  observations 
upon  such  deeds  as  serve  to  transfer  real  property." 

Having  gone  through  Mr.  Blackstone's  examination  of  this  important 
doctrine°of  the  English  law,  it  behoves  us  now  to  look  at  home,  and  make 
ourselves  acquainted  with  the  changes  in  our  laws,  on  this  subject,  together 
with  some  other  matters  of  interest.  I  purpose,  therefore,  here  to  ofi'er  the 
student  some  remarks  upon  certain  sections  of  our  statute  of  conveyances  : 

First.  Of  the  statute  of  conveyances  ;  and  here 

I.  Of  the  provision  declaring  void  certain  conveyances,  unless  made  by 
deed.     1  R.  C.  ch.  99,  §  l.t 

II.'  The  provisions  in  relation  to  the  conveyance  of  a  feme-covert. 

III.  Those  respecting  the  manner  of  proving  and  recording  deeds. 

IV.  The  deeds  that  are  required  to  be  recorded. 

V.  The  effect  of  an  unrecorded  deed  between  the  parties. 

VI.  Its  effect  against  creditors  and  purchasers. 

I.  No  estate  of  inheritance,  or  freehold,  or  for  a  term  of  more  than  five 
years,  can  be  conveyed  from  one  to  another,  but  by  writing,  sealed  and  de- 
livered, that  is,  by  deed.  Two  persons  may,  indeed,  contract  for  the  sale  or 
purchase  of  land,  or  of  a  lease  thereof  for  more  than  five  years,  without 
deed,  but  the  estate  itself  cannot  be  conveyed  without  deed,  for  the  con- 
tract would  only  give  an  equitable  title.  And  here,  again,  the  statute  of 
frauds  interposes,  and  declares  even  a  contract  for  any  estate  greater  than  a 
lease  for  one  year,  void,  unless  it  be  by  writing,  signed  by  the  party  to  be 
charged  therewith.  The  innovations  on  this  statute,  made  by  courts  of 
equity,  will  be  presently  noticed. 

II.  Of  the  provisions  in  relation  to  conveyances  of  femes-covert. t  We 
have  seen  that  at  common  law  the  conveyance  by  deed  of  a  feme-covert 
of  her  own  lands,  or  of  any  interest  she  may  have  in  her  husband's,  was 
void,  and  not  merely  voidable,  nor  could  they  be  conveyed,  but  by  some 
matter  of  record.     The  fine  in  England,  which  is  an  assurance  of  record, 

*  Observe,  Mr.  B.  says,  if  there  be  a  lease  for  1000  years  to  the  use  of  B.  it  is  an  use  not  executed. 
How  then,  it  may  be  aslied,  are  we  to  understand  tlie  lease /b?-  a  year  as  executed?  The  answer  is, 
that  the  Oai-gainor  is  supposed  to  be  seised  of  a  fee  or  at  least  of  an  estate  for  life. 

tNo  estate  of  inheritance  or  freehold,  or  for  a  term  of  more  than  five  years,  in  lands  or  tenements, 
shall  be  conveyed  troni  one  to  another,  unless  the  conveyance  be  declared  by  writing,  sealed  and  de- 
livered; nor  shall  such  conveyance  be  good  against  a  purchaser  for  valuable  consideration,  not  hav- 
ing notice  thereof,  or  any  creditor,  unless  the  same  writing  be  acknowledged  by  the  party  or  parties 
who  shall  have  sealed  and  delivered  it,  or  be  proved  by  three  witnesses  to  be  his,  her,  or  their  act,  be- 
fore the  general  court,  or  the  court  of  that  district,  county,  city,  or  corporation  in  which  the  land  con- 
veyed, or  some  part  thereof  lieth,  or  in  the  manner  hereinafter  directed,  within  eight  months  after  the 
time  of  sealing  and  delivering,  and  be  lodged  with  the  clerk  ol  such  court  to  be  there  recorded. 

^t  seems  that  a  wife's  equity  ,Jwhich  in  England  is  to  be  released  by  privy  examination  under  a  com- 
mission, may  be  passed  if  she  is  a  foreigner,  non-resident  in  England,  by  an  examination  before  a 
court,  or  under  a  commission  in  the  foreign  country.  Clancy  on  married  women,  539.  2  Vez.  sen. 
60.  3  Br.  C.  Rep.  2:37.  2  Br.  Ch.  Rep.  063.  3  Vez.  321.  In  this  last  case,  as  the  wife  had  been  ex- 
amined under  a  commission  "from  the  government  of  Virginia,"  (T  presume  Irom  one  of  our  courts,) 
the  commission  was  dispensed  with.  Mr.  Leigh  says,  Sir  Wm.  Grant  decided  otherwise  in  Mrs.  Long's 
case;  a  fact  which  he  learned,  as  counsel  in  the  case  of  Long  vs.  Colston,  in  which  the  relinquishment 
of  Mrs.  Long  was  the  matter  of  controversy. 

As  to  privy  examinations,  see  Ware  vs.  Gary,  2  Call,  2i^.  Todd  vs.  Bowyer,  and  Langhorue  vs. 
Hobson,  which  will  probably  appear  in  4  Leigh. 

If  a  feme-covert  desires  (o  convey  her  le^al  estate  in  England,  being  herself  abroad,  the  conusance 
may  be  taken  by  comnii»sion.    2  Cliitiy,  'Jfa!,  n.  20. 
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and  was  always  accompanied  by  a  privy  examination  of  the  wife,  is  the 
usual  method  there,  for  barring  or  passing  the  rights  of  the  wife.  But,  as 
a  mode  of  conveyance,  fines  are  cumbrous,  inconvenient  and  expensive, 
and  therefore  the  legislature  of  Virginia,  although  it  never  abolished  them, 
except  so  far  as  they  were  used  before  the  revolution  to  bar  estates  tail,  have 
substituted  a  more  simple,  and  not  less  binding  mode  of  conveyance.  It 
provides,  (1  R.  C.  ch.  93,  §  15,)  "  When  a  husband  and  wife  have  sealed 
and  delivered  a  writing,  purporting  to  be  a  conveyance  of  real  estate,  if  she 
be  privily  examined,  apart  from  her  husband,  either  in  court  or  before  two 
justices  of  the  peace  for  any  county  or  corporation,  in  any  state  or  territo- 
ry of  the  United  States,  or  of  the  District  of  Columbia,  and  thereupon  ac- 
knowledges the  same  to  be  her  act  and  deed,  and  declares  that  she  had 
willingly  signed,  sealed,  and  delivered  it,  and  wishes  not  to  retract  it;  and 
such  examination,  acknowledgment,  and  declaration,  be  certified  according 
to  the  form  prescribed  by  the  act,  and  be  delivered  for  record  to  the  clerk 
of  the  court  in  which,  by  law,  the  writing  ought  to  be  recorded,  such  deed, 
when  also  acknowledged  or  proved  as  to  the  husband,  shall  be  as  effectual 
in  law,  to  pass  all  the  right,  title,  and  interest  of  the  wife,  as  if  she  had  been 
an  unmarried  woman  :"  Provided,  however,  that  no  covenant  or  warranty 
in  the  deed  shall  in  any  manner  operate  upon  the  feme-covert,  or  her  heirs, 
further  than  to  convpy  effectually  her  right  of  dower  or  other  interest  in  real 
estate  which  she  may  have  at  the  date  of  such  deed.  By  the  statute  ante- 
rior to  that  here  cited,  the  deed  was  declared  valid  to  pass  her  right,  but 
also  to  be  to  every  other  purpose  as  effectual  as  if  she  were  an  unmarri- 
ed woman.  It  thus  bound  her  to  warranty,  or  to  further  assurance,  if  there 
were  such  covenants.  Upon  the  examination  of  the  wife  the  writing  must 
be  shewn,  and  fulli/  explained.  The  manner  of  taking  the  examination 
where  the  wife  is  in  foreign  parts,  is  prescribed  by  §  16. 

Here  we  perceive  that  the  object  of  the  law  is  to  ascertain,  by  a  privy  ex- 
amination of  the  wife  apart  from  her  husband,  whether,  in  the  execution  of 
the  deed  disposing  of  her  rights,  she  exercises  that/ree  will  which  is  of  the 
essence  of  all  contracts.  This  is  effected  by  an  examination  in  court,  by 
one  of  the  judges  thereof,  or,  in  vacation,  by  twojusticesof  the  peace.  Now, 
upon  well  received  principles,  it  is  clear,  that  this  act  must  be  strictly  pur- 
sued ;  for  it  is  an  innovation  upon  the  common  law,  and,  moreover,  it  pre- 
scribes the  mode  in  which  a  person  may  convey,  who  was  before  disabled 
to  convey.  That  mode  must,  therefore,  be  pursued  ;  and  as  we  do  not  pur- 
sue it,  if  we  vary  from  it,  so  it  follows  that  it  should  be  substantially  at  least 
complied  with.     The  requisitions  of  the  act,  then,  suppose  ; 

1.  That  the  wife  shall  have,  previously  to  the  examination,  sealed  and 
delivered  the  deed  ;  and  from  ihe  required  certificate  of  the  magistrate,  it 
must  also  have  been  signed  by  her. 

2.  The  act,  then,  requires  that  the  deed,  thus  executed,  shall  be  shewn  to 
her;  for  if  not  shewn,  she  cannot  know  it  is  the  same  she  executed. 

3.  It  must  be  explained  to  her, — "fully  explained  to  her;"  so  that  she 
miy  understand  the  full  effect  of  the  instrument  upon  her  rights,  before  it 
is  rendered  irrevocable  by  her  acknowledgment  in  this  solemn  mode.  Thus 
she  ought  to  be  instructed,  whether  the  deed  conveys  her  own  estate,  or 
only  releases  her  dower  interest  in  her  husband's:  if  it  conveys  her  own 
estate,  she  should  be  told  for  what  term,  or  for  what  interest,  whether  for 
years,  for  life,  or  in  fee.  These  important  requisitions  are  too  generally 
omitted. 

4.  She  must  be  examined  privily  and  apart  from  her  husband,  for  if  he  is 
present,  the  very  object  of  the  law  is  defeated. 

5.  She  must  declare,  that  she /rce/y  and  willingly  executed  it,  and  wishes 
not  to  retract  it.  • 
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6.  Her  privy  examination  must  be  recordcil.  liy  a  section  of  tlic  old 
law,  it  was  recited,  (Ed.  1794,  §  7,  clause  2,)  tliat  it  had  heen  adjudged, 
that  when  a  deed  had  been  acknowledged  by  a  feme-covert,  and  no  record 
made  of  her  privy  examination,  such  deed  is  not  binding,  and  it  was  there- 
on declared,  that  the  law  shall  always  be  held  according  to  the  said  judg- 
ments. The  law,  however,  said  nothing  as  to  the  time  within  which  it  was 
to  be  recorded.  Was  it  to  be  within  eight  months,  or  at  any  time  during 
the  life  of  the  wife  ?  Having  been  somewhat  perplexed  by  this  act,  to 
which  Judge  Tucker  frequently  refers,  I  have  made  some  enquiries,  and 
learn  that  it  referred  to  the  case  of  an  acknowledgment  before  a  judge  in 
court,  which  was  omitted  to  be  entered  in  the  record  of  the  proceedings, 
and  not  to  that  of  an  acknowledgment  before  justices  in  pais.  If  so,  the 
difficulty  is  solved,  for  the  fact  of  examination  should  certainly  be  recorded 
by  the  court  during  its  term. 

The  present  law,  however,  perhaps  removes  all  difficulties  on  this  subject. 
It  requires  the  acknowledgment  and  privy  examination,  in  all  cases,  to  be 
recorded.  And  as  to  the  ti7ne  when,  it  prescribes  that  "when  it  shall  have 
been  delivered  to  the  clerk  to  be  recorded,  (the  execution  by  the  husband 
having  been  also  duly  proven,)  such  deed  shall  be  elTectual,"  &c.  so  that  it 
has  no  force  to  bind  her  rights  until  delivered  for  record.  A  question  may- 
arise,  whether  a  delivery  to  the  clerk  after  her  death  will  be  effectual,  but 
no  such  question  has  yet  been  mooted. 

7.  The  effect  of  the  deed  under  the  present  law,  is  only  to  pass  the  right, 
title,  and  interest  of  the  wife,  as  if  she  were  an  unmarried  woman  :  but,  un- 
til the  act  of  1820,  (I  R.  C.  ch.  99,)  the  deed  of  a  feme-covert  had  the  same 
effect,  "  to  all  intents  and  purposes,^'  as  if  she  were  an  unmarried  woman. 
Ed.  1794,  ch.  90.  So  that  she  was  even  bound  by  the  covenants  of  the 
deed.     3  Call,  Nelson  vs.  Harwood,  394.     3  Mun.  325. 

8.  By  the  old  law,  it  was  vexata  quastio,  whether  the  wife's  examination 
could  be  taken  in  any  other  county  than  that  of  her  permanent  residence. 
The  phraseology  of  the  several  laws  on  this  subject  varies  considerably,  as 
may  be  seen  by  consulting  Mr.  Leigh's  note  to  the  1  R.  C.  ch.  99,  §  15. 
But  as  the  law  now  stands,  the  acknowledgment  may  be  made  in  any  coun- 
ty whatever,  in  which  the  wife  may  happen  to  be,  for  the  words  of  the  act 
are  general. 

9.  Observe  ;  that  the  wife's  deed  is  not  good,  unless  the  husband  joins 
in  it.  The  act  declares  it  binding,  when  it  shall  have  been  acknowledged 
and  delivered  to  the  clerk,  and  shall  also  have  been  acknoivledged  and  proved 
as  to  the  husband,  and  delivered  to  the  clerk  to  be  recorded,  &c. 

To  obviate  error,  I  will  here  remark,  that  where  a  feme-covert  conveys  in 
execution  of  a  power  which  does  not  expressly  or  impliedly  require  her 
privy  examination,  such  examination  will  be  unnecessary  ;  for  a  strict  com- 
pliance with  the  power  is  all  that  is  required.  So,  too,  where  she  conveys 
her  separate  estate,  these  ceremonies  are  not  required  unless  made  necessa- 
ry by  the  settlement.     See  Book  1,  . 

III.  As  to  the  manner  of  proving  and  recording  deeds,  the  student  will 
examine  particularly,  1  R.  C.  ch.  99,  §  i,  2,  3,  4,  5,  6,  7,  12,  17,  18,  and 
see  Lockridge  vs.  Carlyle,  2  Leigh.     Here  observe  ; 

1.  That  to  authorise  the  recording  of  a  deed,  it  must  be  either  acknow- 
ledged by  the  parties,  or  proved  by  three  witnesses,  and  this  as  to  all  deeds 
of  lands,  whether  absolute  or  conditional,  and  whether  sales,  mortgages, 
settlements,  title,  bond,  or  other  written  contract  in  relation  to  land.  All 
require  three  witnesses,  (1  Wash.  319.  3  H.  &  M.  232,)  unless  acknow- 
ledged in  court,  or  before  the  clerk,  or  two  justices,  as  the  act  directs.  The 
witnesses  need  not  subscribe  their  names  to  the  deed.     1  Wash.  319. 

An  unauthorised  record  of  a  deed,  as  when  it  is  recorded  in  the  wrong 
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county  or  upon  the  testimony  of  fewer  witnesses  than  the  law  requires,  is 
ineffectual  and  void.     See  18  John.  R.  544. 

2.  The  livery  of  seisin  thereupon  made,  is  to  be  proved  and  recorded  in 
the  like  manner.  This  livery  of  seisin,  however,  is  only  necessary  in  feoff- 
ments, and  not  in  bargains  and  sales,  &c. 

3.  The  deed  may  be  either  acknowledged  before  the  court  of  the  county 
(i.  e.  county  court)  where  the  land,  or  some  part  thereof,  lieth,  or  before 
the  clerk  of  that  county  in  his  office,  or  before  any  two  justices  of  the  peace, 
for  any  county  or  corporation  in  the  United  States,  (see  2  Leigh,  186,)  or 
its  territories,  in  the  form  prescribed  by  law.  The  justices,  it  seems,  should 
act  together.  See  3  T.  R.  380.  8  T.  R.  454.  Tate's  Digest,  98,  in  notes. 
But  the  recording  of  the  deed  in  any  other  county  than  that  in  which  the 
land,  or  some  part  thereof,  lies,  is  of  no  effect ;  for  the  object  of  recording 
is  to  give  notice  to  subsequent  purchasers,  who  would  examine  no  other 
office  for  prior  conveyances,  than  that  where  the  land  lies. 

4.  The  execution  of  the  deed  must  be  acknowledged  or  proved  by  three 
witnesses,  and  this,  though  it  be  only  a  mortgage  of  personal  property.  3 
H.  &.  M.  232.     4  H.  &  M.  424.     1  Call,  121. 

5.  If  the  deed  was  delivered  at  a  day  different  from  the  date,  the  witness 
f)ught  to  ascertain  the  time  of  delivery,  and  it  ought  to  be  stated  in  the 
probat,  for  it  never  can  be  proved  afterwards.  Harvey  vs.  Alexander,  1 
Ran.  219.     Not  so  as  to  a  will.     2  Ran.  190. 

6.  The  time  of  delivery  to  the  clerk.  Formerly,  if  a  deed  was  acknow- 
ledged or  proved,  and  delivered  to  the  clerk  for  record  within  eight  months 
after  its  execution,  it  related  back  to  its  date,  and  took  precedence  of  all 
intermediate  deeds,  and  this,  whether  it  was  an  absolute  deed,  mortgage, 
settlement,  or  other  conveyance.  But  if  not  delivered  to  the  clerk  within 
eight  months  for  probat,  the  recording  afterwards  had  no  effect  to  render 
the  deed  good.  But  now  these  changes  have  been  made.  First,  all  deeds, 
except  deeds  of  trust  and  mortgages,  recorded  within  eight  months,  relate 
back  to,  and  take  effect  from,  their  sealing  and  delivery,  so  as  to  have  pre- 
ference to  intermediate  deeds;  but  they  may  also  be  admitted  to  record 
after  eight  months,  though  in  that  case,  they  shall  take  effect,  as  to  subse- 
quent purchasers  and  creditors, *from  the  time  of  delivery  to  the  clerk  only. 
Secondly,  deeds  of  trust  and  mortgages  take  effect  only  from  the  time  of 
delivery  to  the  clerk  :  and  where  two  or  more  deeds  are  delivered  on  the 
same  day,  for  the  same  property,  that  which  is  first  sealed  and  delivered 
shall  have  preference.  The  deed,  if  delivered  to  the  clerk  for  record,  is 
considered  recorded  from  that  time,  though  it  be  lost,  and  never  in  fact  be 
recorded.     1  Ran.  102. 

7.  Partitions  and  assignments  of  dower  by  decree  of  court,  shall  be  re- 
corded in  the  county  where  the  land  or  part  (formerly  it  was  said  the  greater 
part)  lieth  ;  until  which,  they  shall  not  be  offered  in  evidence. 

IV.  As  to  the  deeds  required  to  be  recorded.  Formerly,  the  provisions 
of  the  law  did  not  include  title  bonds,  or  written  contracts,  in  relation  to 
land,  nor  did  it  embrace  partitions.  These  are  now  included.  Leases  for 
years,  which  were  not  included  in  the  English  statute  of  enrolment,  are 
expressly  within  the  words  of  our  act,  so  that  every  deed,  contract,  title, 
bond,  partition,  assignment  of  dower,  or  other  conveyance  or  instrument 
respecting  the  title  to  land,  may  now  be  recorded,  upon  due  proof  or  ac- 
knowledgment, and  it  is  expedient  that  they  should  be  so  recorded  :  for, 
as  respects  conveyances  of  the  legal  title  and  incumbrances,  they  are  de- 
clared void  as  to  subsequent  purchasers  and  creditors,  unless  they  are  re- 
corded, though  the  power  of  attorney,  under  which  a  conveyance  is  made, 
need  not ;  sed  vide  6  Wheat.  579 ;  and  as  respects  contracts  and  title  bonds, 
they  would  be  void,  of  course,  as  to  all  such  subsequent  purchasers  and 
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creditors,  without  notice:  but  this  law  dispenses  with  express  notice,  and 
makes  llie  record  of  itself  .i  sullicieiit  notice. 

V.  The  student  will  remark,  however,  that  recording  is  not  necessary  to 
make  a  deed  good  and  valid,  as  between  the  parties :  for  as  to  them,  it  is 
good  and  valid  whether  recorded  or  not,  and  whether  there  be  one  or  more 
witnesses.  Indeed,  if  the  delivery  can  be  proved  without  any  witness  to 
it;  as  where  a  deed  is,  by  letter  from  the  grantor,  sent  and  enclosed  direct- 
ed to  the  grantee,  and  it  is  plainly  expressed  to  be  intended  as  a  delivery, 
it  would,  I  presume,  be  good,  as  between  the  j)arties,  and  all  claiming  un- 
der them,  except  purchasers  for  valuable  consideration  without  notice,  and 
creditors. 

VI.  We  perceive  that  recorded  deeds  are  to  have  their  full  effect,  even 
against  purchasers  and  creditors.  But  an  unrecorded  deed  is  declared 
void,  "  against  a  purchaser  for  valuable  consideration,  not  having  notice 
thereof,  and  against  every  creditor."  §  1.  Substantially  Uie  same  phrase- 
ology is  used  in  the  2d,  4ih,  and  12th  sections. 

I.  As  to  purchasers.  Those  who  are  protected,  must  be  purchasers  for 
valuable  consideration  ;  such  as  money,  or  other  valuable  article,  or  pro- 
perty. So,  also,  marriage  is  a  valuable  consideration,  and  an  unrecorded 
deed  would,  therefore,  be  void,  as  to  a  subsequent  marriage  settlement,  en» 
tered  into  ivithout  notice.  For  to  protect  a  purchaser,  he  must  be  a  pur- 
chaser xoUhoul  notice.  This  was  decided,  even  under  the  British  statute  for 
record  of  deeds,  which  is  less  explicit  than  ours,  for  it  was  justly  said,  that 
the  act  of  parliament  was  intended  to  give  him  notice,  and  if  he  had  notice, 
it  sufficed,  though  he  did  not  receive  it  through  the  registry  of  the  deed. 
See  I  Fon.  23.  2  Mun.  129.  New.  509,  510.  Sug.  471,  472,  511.  Our 
law,  however,  is  clear  and  explicit,  and  the  unrecorded  deed  has  its  full 
force  against  a  subsequent  purchaser  with  notice.  But,  it  is  said  "  that 
there  must  be  apparent  fraud  in  the  subsequent  purchaser,  or  clear  and  un- 
doubted notice  ;  for  suspicion  of  notice,  though  a  strong  suspicion,  is  not 
sufficient  to  justify  the  court  in  breaking  in  u|)on  an  act  of  parliament.  2 
Atk.  275.  .3Vez.  478,  48G.  2  John.  C.  162,  190.  15  John.  R.  555. 
The  ground  on  which  a  purchaser  is  postponed  in  equity,  by  reason  of 
notice  of  a  prior  purchase  or  equity,  is,  that  the  notice  makes  him  a  mala 
fide  purchaser,  and  amounts  to  fraud.  In  order  to  fix  this  fraud,  however, 
the  proof  of  notice  must  be  clear.  If  it  be  merely  doubtful,  a  presumption 
of  fraud  will  not  be  made.  6  Mun.  44.  4  H.  &  M.  387.  Possession  is 
notice.  1()  Vez.  249.  5  John.  C.  29.  This  subject  of  notice  will  be 
treated  of  more  at  large  hereafter.  I  will  add,  however,  here,  that  the 
commencement  of  a  suit  within  the  eight  months,  by  the  creditor,  to  set 
aside  a  deed  for  fraud,  dispenses  with  the  record  of  it ;  for  the  suit  shews 
the  plaintifT  had  notice  of  its  existence.     2  Mun.  310.* 

It  has  been  decided  by  Chancellor  Kent  in  New  York,  that  mortgagees 
are  not  to  be  looked  upon  in  the  light  of  purchasers,  under  the  recording 
acts,  2  John.  612,  though  he  considers  them  both  in  the  character  of  credi- 
tors and  purchasers  under  the  statute  of  frauds,  6  John.  433. t  Moreover 
he  has  decided,  that  trustees  for  creditors  are  to  be  considered  as  compre- 
hended by  the  term  purchaser,  though  the  distinction  between  deeds  of 
trust  and  mortgages  is  herein  not  very  obvious,  and  though  he  has  also  de- 
clared that  the  word  "  purchaser  "  must  be  understood  in  its  popular  sense, 
5  John.  C.  329,  and  of  course  could  not  comprehend  creditors,  secured  by 
deed  of  trust. 

*  This  case  was  decided  anterior  to  the  revisal  of  1819. 

t  See  2  Leigh,  84,  where  it  is  said,  that  a  creditor  at  large,  procurinc  a  mortgage  of  his  debtor's 
proper! V,  cannot  claim  as  a  creditor,  or  in  the  double  character  of  creditor  and  purchaser,  but  only 
as  purchaser.    Scd  quaere. 
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2.  As  to  creditors.  First,  it  may  be  observed,  that  from  the  broad  ex- 
pression, "void  as  to  creditors,"  and  from  the  English  decisions  on  the 
13tli  Eliz.,  an  unrecorded  deed  is  void,  not  only  as  against  those  creditors 
who  were  sucli  at  the  time  the  gift  or  conveyaiice  was  made,  but  also  as  to 
subsequent  creditors.  See  2  Atk.  601.  New.  369.  It  was  not  so  at  com- 
mon law,  (New.  389.  1  Mad.  220,)  unless,  perhaps,  where  an  absolute 
deed  was  unaccompanied  by  possession,  which  constituted  fraud  j}er  sc,  for 
such  possession  might  have  induced  the  credit  by  tlie  subsequent  creditor. 
Judo-e  Green,  however,  seems  to  incline  to  a  different  opinion.  2  Rand. 
399! 

Secondly.  Creditors  comprehend,  I  presume,  all  persons  having  cause 
of  action  for  matter  of  contract.  This  interpretation  seems  but  a  fair  ex- 
tension of  the  terms  of  a  remedial  law,  to  the  cases  which  were  obviously 
within  its  mischief.  See  the  exposition  of  the  13th  Eliz.,  3  Co.  82  a.  &  b. 
cited  New.  390. 

Thirdly.  The  creditors  here  protected,  are  obviously  creditors  of  the 
grantor  :  so  that  an  unrecorded  marriage  settlement  of  the  wife's  lands  was 
not  considered  void  as  to  the  creditors  of  the  husband,  since  the  property 
did  not  move  from  him.     5  Cranch,  loi.     5  Ran.  211. 

Fourthly.  We  must  attend  to  the  distinctions  in  the  phraseology  of  the 
act,  between  purchasers  and  creditors.  Purchasers  with  notice  of  the' 
deed  are  unprotected  ;  but  all  creditors  seem  to  be  comprehended.  And 
so  indeed  it  is  expressly  decided  in  a  recent  case.  4  Ran.  208.  No  dis-- 
tinction  is  adverted  to  in  the  case,  between  prior  and  subsequent  creditors, 
but  the  principle  it  establishes  seems  to  exclude  the  idea  of  any  difference' 
between  them  in  this  regard.  Yet  surely  as  to  subsequent  creditors,  if  they 
give  the  credit  with  notice  of  the  conveyance,  they  have  no  reason  to  com- 
plain. It  was  the  design  of  the  law  to  protect  them  against  secret  convey- 
ances of  their  debtor,  whom  they  may  have  trusted  on  the  credit  derived 
from  the  property.  But  if  they  have  notice  when  they  give  the  credit,  the 
fraud  is  on  their  side  to  trust  another  on  the  credit  of  property  which  they 
know  belongs  to  a  third.  I  should  have  thought,  therefore,  that  the  subse- 
quent creditor  with  notice  is  not  protected  by  the  act ;  and  in  this  1  believe 
I  should  have  been  sustained  by  analogy  and  authority.  1.  The  English 
register  acts  (and  §  4,  1794,  ch.  90,)  were  full  as  broad  as  to  purchasers, 
yet  a  purchaser  with  notice  has  always  been  held  to  be  excluded  from  their 
protection.  See  2  Rand.  93,  93,  100.  2.  In  Gibson  against  Randolph, — 
W.  R.,  a  creditor  of  T.  G.,  filed  his  bill  against  T.  G.  and  R.  G.,  to  set 
aside  a  deed  to  R.  G.  from  T.  G.  This  deed  was  not  recorded,  but  the  bill 
was  filed  before  the  time  for  recording  expired.  The  chancellor  decreed 
the  deed  to  be  void,  because  not  recorded  in  time,  the  time  having  elapsed 
pendente  lite.  The  court  of  appeals  reversed  the  judgment,  "  because  the 
appellee,  W.  R.,  appeared  by  his  bill  to  have  had  that  notice  of  the  exis- 
tence of  the  deed  which  it  was  the  object  of  the  act  to  afford."  3.  In  the 
case  of  Allensworth  vs.  Moore,  Murray,  &c..  Chancellor  Carr,  as  I  under- 
stood him,  decided  and  settled  the  same  principle.  That  was  the  case  of 
an  unrecorded  deed,  where  the  creditor  went  on  to  take  a  conveyance, 
(after  he  had  notice)  in  payment  of  his  debt. 

Here  it  may  not  be  amiss  to  add,  that  the  copy  of  a  duly  recorded  deed 
has  been  decided  to  be  good  evidence,  if  certified  by  the  clerk,  provided  the 
original  is  not  called  for.  1  Gil.  284.  But  as  three  witnesses  are  neces- 
sary to  the  due  recording  of  a  deed  for  lands,  or  of  deeds  of  trust,  and 
mortgages  of  every  description,  if  a  deed  be  admitted  to  record  upon  the 
testimony  of  but  one  witness,  a  copy  certified  by  the  clerk  is  not  evidence, 
since  the  recording  was  irregular.  Maxwell  vs.  Light,  (1  Call,  117,)  and 
in  Turner  vs.  Stip,  (1  Wash.  321.)     Washington,  arguendo,  admits  that 
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such  copy  would  not  1)0  cvideuco,  "  because,  if  this  sort  of  evidence,  wliich 
the  statiiL(>  authorizes,  he  resorted  to,  tlie  statute  must  be  jjursued."  It  is 
diflicuh,  however,  to  rccouciic  this  with  Lee  vs.  Tapscolt,  (2  Wash.  270,) 
wiicre  it  is  said,  that  if  a  patent  be  recorded  in  the  county  court,  an  attested 
cojjy  is  as  good  evidence  as  if  ()l)tained  from  the  register's  office.  This,  as 
a  general  j)rinciple,  certainly  cannot  be  admitted  to  be  true,  though  in  that 
case  the  admission  of  the  copy  was  perhaps  proj)er,  as  the  patent  was  very 
ancient,  and  the  possession  had  always  followed  it.  The  reasons  of  Judge 
Lyons  agauist  its  admission  were,  however,  strong.  The  doctrine  on  the 
subject  is  laid  down,  I  think  very  sensibly,  by  Chief  liaron  Gilbert.  "  Where 
a  deed,"  says  he,  "needs  enrolment,  there  the  enrolment  is  the  sign  of 
the  lawful  execution  of  such  deed,  and  the  olllccr  ni>j)ointed  to  authenti- 
cate the  deed  by  enrolment,  is  also  empowered  to  take  care  of  the  fairness 
and  legality  of  such  deeds,  and  therefore  a  copy  of  such  enrolment  must 
be  suflicient :  for  where  the  law  has  appointed  them  to  be  made  public  acts, 
the  copy  of  such  public  acts  shall  be  a  suflicient  attestation.  But  where  a 
deed  needs  no  enrolment,  there,  though  it  be  enrolled,  the  wnpexiinus  oi' 
such  enrolment  is  not  evidence,  because,  since  the  oflicer  has  no  authority 
to  enrol  them,  such  enrolment  cannot  make  them  public  acts,  and  conse- 
quently cannot  entitle  the  copy  of  them  to  be  given  in  evidence  ;  for  then 
if  the  deed  were  doubtful,  it  were  but  to  enrol  it  and  bring  the  copy  or  iii- 
apeximus  in  evidence,  and  thereby  avoid  producing  a  deed  that  was^any  way 
suspicious."  Justice  Buller  (N.  P.  250)  observes,  after  citing  this  passage, 
that  the  law  may  well  be  doubted,  but  we  have  seen  that  in  Gilmer,  284, 
the  principle  is  in  effect  affirmed,  though  the  right  to  call  for  the  original, 
in  order  to  detect  fraud  and  forgery,  is  admitted.     Gil.  Ev.  80. 

If,  however,  a  deed  be  not  regularly  enrolled,  a  copy  of  it  is  then  no  evi- 
dence, unless  it  was  enrolled  upon  the  acknowledgment  of  the  party 
against  whom  it  is  offered  as  evidence ;  and  if  enrolled  upon  the  party's 
acknowledgment,  it  is  good  evidence  against  him,  thougli  it  be  irregularly 
enrolled,  but  not  against  any  other.  See  Smartle  vs.  Williams,  I  Salk. 
280.  3  Lev.  387.  1  Gall,  117.  2  Ran.  539.  Ph.  Ev.  354,  355.  4 
Mun.  473. 

I  come  next  to  make  some  general  remarks  on  the  statute  of  frauds,  (I 
R.  C.  ch.  101,)  so  far  as  relates  to  oral  contracts  and  to  conveyances  in 
fraud  of  creditors. 

1.  As  to  oral  contracts  :  "  It  provides  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement  upon  consideration  of 
marriage,  or  upon  any  contract  for  the  sale  of  lands,  or  the  making  a  lease 
thereof  for  more  than  one  year,  unless  the  promise  or  agreement,  or  some 
memorandum  or  note  thereof,  be  in  writing,  signed  by  the  party  to  be 
charged,  or  by  his  authority." 

By  the  statute  of  conveyances,  (ch.  99,  §  1,)  we  have  seen  that  no  coU' 
veyance  of  an  estate  for  more  than  five  years  is  valid  or  efTectual.  By  this 
statute  it  is  enacted  that  no  promise  or  agreement  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  the  making  a  lease  thereof  for  more  than  one 
year,  shall  be  binding,  unless  the  contract  or  some  memorandum  thereof 
shall  be  in  writing,  signed  by  the  person  to  be  charged  by  it,  or  some  other 
person  by  him  lawfully  authorized. 

This  salutary  statute  has  been  almost  practically  repealed  by  the  Eng- 
lish courts  of  equity,  whose  decisions  we  follow,  because,  after  having  been 
aware  of  them  for  more  than  a  century,  the  legislative  body,  by  enacfting 
the  provisions  of  the  English  law,  without  reprobating  the  practice  under 
it,  seem  to  have  intended  that  the  construction  here  should  conform  to 
what  it  has  been  there. 

Without,  however,  at  this  time  going  at  length  into  the  doctrines  on  this 
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subject,  I  may,  without  occupying  too  much  time,  touch  upon  the  leading 
principles  of  equity  in  reference  to  this  act.  The  courts  of  law  have  stricl- 
iy  adhered  to  it. 

Courts  of  equity  adopt  as  one  of  their  principles,  that  they  will  not  per- 
mit a  statute  made  to  prevent  fraud  to  be  converted  into  the  instrument  of 
fraud  ;  and  therefore,  notwithstanding  the  statute  of  frauds  enacts  that  no 
action  shall  be  brought  on  contracts  or  agreements  relating  to  lands,  unless 
reduced  to  writing,  so  that,  if  the  statute  was  pursued  strictly,  no  bill  in 
equity  would  lie  to  enforce  a  contract  not  in  writing  ;  yet,  where  there  has 
been  part  performance,  it  will  give  relief.  It  argues  thus :  "  The  statute 
was  made  to  prevent  fraud  :  but  what  greater  fraud  would  there  be,  than  to 
permit  a  contracting  party,  after  giving  possession  of  an  estate,  and  having 
the  contract  partly  executed,  to  refuse  to  go  on  with  the  contract  because 
it  was  not  in  writing;  to  injure  his  vendee,  and,  indeed,  to  convert  him 
into  a  trespasser."  This  the  statute  never  could  have  intended,  and  "  there- 
fore," say  the  courts,  "  where  there  has  been  part  execution,  we  will  com- 
pel a  specific  performance  :"  in  other  words,  where  the  party  seeking  to 
charge  the  other,  has  i)artly  carried  the  contract  into  effect,  that  other  shall 
be  compelled  to  complete  the  contract,  though  it  is  not  in  writing,  and  is 
declared  void. 

This  decision  led  immediately  to  <jreat  difficulties.  1.  It  was  a  question 
what  was  part  executi(Mi  ?  Some  said  that  payment  of  money  was  part  ex- 
ecution, others  denied  it.  At  length  it  was  decided  by  Lord  Redesdale, 
(I  Sch.  &  Lef.  ''1:1,)  that  in  no  case  was  payment  of  money  to  be  deemed 
part  performance,  so  as  to  take  a  case  out  of  the  statute.  See  New.  187. 
This  opinion,  in  which  a  distinguished  writer,  (Mr.  Sugden,)  and  a  yet  more 
distinguished  judge,  (Sir  William  Grant,  9  Vez.  38"2,)  coincide,  seems,  I 
think,  to  have  prevailed  of  late  in  our  courts;  5  Mun.  308;  though  there 
is  no  precise  decision  upon  the  point.  Other  circumstances,  however,  are 
admitted  to  amount  to  part  execution,  and  to  entitle  the  vendee  to  a  con- 
veyance ;  as  where  there  has  been  such  a  part  performance  as  places  him 
in  a  situation  that  would  be  a  fraud  upon  him  if  the  agreement  was  not  ex- 
ecuted. For  instance,  where  a  father  promises  an  estate  to  his  son  or  son- 
in-law,  to  induce  him  to  abandon  his  place  of  residence,  or  his  employ- 
ment, or  a  proposed  plan  of  life,  and  leads  him  to  make  improvements  on 
the  faith  of  his  promise,  the  agreement,  if  clearly  proved,  would  be  en- 
forced, though  not  in  writing,  if  it  appeared  the  son  had  made  the  sa- 
crifice. 1  H.  &  M.  91.  Again  :  delivery  of  possession  to  the  vendee  is 
sufficient  part  execution,  for  otherwise  he  would  be  made  a  trespasser;  1 
Vern.  36-3.  1  Sch.  &  Lef.  41  ;  and,  moreover,  the  delivery  of  possession  is 
considered  as  proof  of  the  contract.  On  the  other  hand,  the  acceptance 
of  possession  by  the  vendee,  is  deemed  sufficient  to  charge  him  on  the 
ground  of  part  execution,  since  otherwise  the  vendor  would  be  unjustly 
prejudiced.  2  Vern.  455.  But  some  act  must  be  done ;  mere  refraining 
from  an  act  is  said  not  to  suffice  :  nor  is  it  enough  that  the  parties  have  pro- 
ceeded to  view  the  estate,  and  given  direction  for  conveyances,  &c. 

2.  The  question  arises,  as  to  what  is  a  memorandum  or  note  in  writing, 
signed  within  the  meaning  of  the  statute  of  frauds?  A  letter  containing 
the  terms  of  the  bargain  is  such ;  4  Mun.  77 ;  and  although  it  does  not 
itself  state  the  terms  of  agreement,  yet,  if  it  clearly  refers  to  another  wri- 
ting which  does,  it  suffices ;  otherwise,  it  does  not,  for  oral  evidence  is  in- 
admissible to  explain  them.  Sedqucerc,  and  see  4  Mun.  77.  Both  parties 
need  not  sign,  but  only  the  party  sought  to  be  charged.  The  agreement 
being  drawn  by  the  party's  agent,  and  its  being  altered  by  himself,  or  writ- 
ten by  him,  and  his  name  appearing  in  the  draft  in  his  handwriting,  will  not 
bring  the  case  within  the  statute,  for  it  must  be  such  a  signing  as  evidences 
35* 
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a  completion  of  the  contract,  and  amounts  to  an  autlicritication  of  it.  In 
such  case,  the  signature  even  by  an  agent  will  be  sufiicicnt  to  bind  the  prin- 
cipal, and  moreover  it  is  not  necessary  tliat  he  sliould  be  appointed  by  wri- 
ting.    New.  on  Con.  165. 

"  Before  we  conclude,  it  will  not  be  improper  to  subjoin  a  few  remarks 
upon  such  deeds  as  are  used  not  to  convey,  but  to  charge  or  incumber 
lands,  and  to  discharge  them  again :  of  which  nature  are,  obligations  or 
bonds,  recognizances,  and  defeazances  upon  them  both. 

"  1.  An  obligation  or  bond,  is  a  deed  whereby  tlie  obligor  obliges  him- 
self, his  heirs,  executors,  and  administrators,  to  pay  a  certain  sum  of  money 
to  another  at  a  day  appointed.  If  this  be  all,  the  bond  is  called  a  single 
one,  simplex  obligatio :  but  there  is  generally  a  condition  added,  that  if  the 
obligor  does  some  particular  act,  the  obligation  shall  be  void,  or  else  shall 
remain  in  full  force  :  as  payment  of  rent ;  performance  of  covenants  in  a 
deed  ;  or  repayment  of  a  principal  sum  of  money  borrowed  of  the  obligee, 
with  interest,  which  principal  sum  is  usually  one-half  of  the  penal  sum 
specified  in  the  bond.  In  case  this  condition  is  not  performed,  the  bond 
becomes  forfeited,  or  absolute  at  law,  and  charges  the  obligor,  while  living; 
and  after  his  death  the  obligation  descends  upon  his  heir,  who  (on  defect 
of  personal  assets)  is  bound  to  discharge  it,  provided  he  has  real  assets  by 
descent  as  a  recompense.  So  that  it  may  be  called,  though  not  a  direct, 
yet  a  collateral,  charge  upon  the  lands.  How  it  affects  the  personal  pro- 
perty of  the  obligor  will  be  more  properly  considered  hereafter. 

"  If  the  condition  of  a  bond  be  impossible  at  the  time  of  making  it,  or  be 
to  do  a  thing  contrary  to  some  rule  of  law  that  is  merely  positive,  or  be  un- 
certain, or  insensible,  the  condition  alone  is  void,  and  the  bond  shall  stand 
single  and  unconditional ;  for  it  is  the  folly  of  the  obligor  to  enter  into  such 
an  obligation,  from  which  he  can  never  be  released.*  If  it  be  to  do  a  thing 
that  is  malum  in  se,  or  malum  prohibitum,  the  obligation  itself  is  void  :  for 
the  whole  is  an  unlawful  contract,  and  the  obligee  shall  take  no  advantage 
from  such  a  transaction.  And  if  the  condition  be  possible  at  the  time  of 
making  it,  and  afterwards  becomes  impossible  by  the  act  of  God,  the  act  of 
law,  or  the  act  of  the  obligee  himself,  there  the  penalty  of  the  obligation  is 
saved  ;  for  no  prudence  or  foresight  of  the  obligor  could  guard  against  such 
a  contingency.  On  the  forfeiture  of  a  bond,  or  its  becoming  single,  the 
whole  penalty  was  formerly  recoverable  at  law :  but  here  the  courts  of 
equity  interposed,  and  would  not  permit  a  man  to  take  more  than  in  con- 
science he  ought;  viz.  his  principal,  interest,  and  expenses,  in  case  the  for- 
feiture accrued  by  non-payment  of  money  borrowed  ;  the  damages  sustain- 
ed, upon  non-performance  of  covenants  and  the  like.  And  the  like  prac- 
tice having  gained  some  footing  in  the  courts  of  law,  the  statute  4  and  5 
Ann,  c.  16,  at  length  enacted,  in  the  same  spirit  of  equity,  that,  in  case  of 
a  bond  conditioned  for  the  payment  of  money,  the  payment  or  tender  of 
the  principal  sum  due,  with  interest  and  costs,  even  though  the  bond  be  for- 
feited, and  a  suit  commenced  thereon,  shall  be  a  full  satisfaction  and  dis- 
charge." The  effect  of  our  statute  corresponds  herewith.  1  R.  C.  ch. 
128,  §  82,  83. 

Here  it  may  not  be  amiss  to  add  some  things  necessary  to  be  known  of 
obligations. 

•There  is  a  material  distinction  between  a  bond  conditioned  to  do  a  criminal  act  or  (o  pay  a  sum 
of  money,  and  one  conditioned  to  do  an  act  which  is  not  consistent  with  the  rules  of  law  or  to  pay 
money.  In  the  first  case  llie  bond  is  void,  since  it  is  a  temptation  to  the  obligor  to  do  the  illegal  act, 
in  order  to  avoid  the  payment.  But  the  second  being  the  case  of  a  mere  legal  impossibility;  as,  for 
instance,  to  settle  lands  in  tail  in  Virginia,  or  to  create  a  perpetuity,  or  to  deliver  oneself  in  execution 
a.gain  on  a  casa  after  having  been  once  taken  and  discharged ;  the  obligor  must  perform  the  alterna- 
t've  which  is  in  his  power,  to  wit,  the  payment  of  the  money,  and  the  bond  is  therefore  held  good. 
See  Dacoslaws.  Davis,  1  Cos.  &  Pull.  Also,  1  Barn.  &  Aid.  This  matter  was  also  looked  into  in 
the  caie  of  Noyes  ur  Cooper,  before  the  Couitot  Appeals,  ia  the  spring  of  1831 
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As  to  the  form  of  a  bond  ;  any  words  in  a  writing  sealed  and  delivered, 
which  acknowledge  a  debt  to  another,  will  make  a  good  bond  ;  as,  "  I  am 
held  and  firmly  bound  to  B  in  $100,"  or  "I  owe  to  B  $100,"  or  "I  will  pay 
to  B  $100,"  or  such  like.  So  it  seems  two  separate  obligations  by  differ- 
ent obligors,  may  be  included  in  one  bond.  2  Call,  296.  If  the  obligor 
binds  himself  and  his  heirs,  then  after  his  death  they  are  bound  to  the  value 
of  any  lands  descended  to  them  from  him.  And  so,  also,  the  heir  of  the 
heir  is  bound.  2  Mun.  88.  But  if  they  be  not  named,  they  are  not  bound  ; 
though  his  executors  and  administrators  are,  whether  named  or  not.  If  there 
are  several  obligees,  they  ought  all  to  be  named  in  the  bond  ;  for  if  a  bond 
in  these  words,  "  We,  A  and  B,  bind  ourselves,  &c."  be  also  sealed  by  C, 
it  is  not  C's  bond.  So  a  bond  in  these  words,  "  I,  A.  B.,  am  bound  to  C," 
although  it  be  signed  by  D,  is  not  D's  bond.*  Yet,  if  a  bond  is  in  these 
words,  "  We  acknowledge  ourselves  to  be  bound  to  A.  B."  and  it  is  sealed 
and  delivered  by  a  dozen  persons,  they  are  all  bound.  The  difference  is, 
that  the  naming  one  or  more  confines  the  contract  or  engagement  to  them 
and  excludes  those  not  named.  But  where  the  plural  prenoun  is  used  and 
no  one  specified,  all  who  seal  and  deliver  make  the  contract  their  own.  If, 
however,  the  name  appears  even  in  the  condition  of  a  forthcoming  bond,  so 
as  to  shew  that  the  person  omitted  in  the  teneri  is  intended  as  an  obligor, 
and  he  executes  it,  he  has  been  held  to  be  bound  as  such.  2  Mun.  298. 
And  though  a  person  did  not  originally  put  his  name  to  the  bofid,  jet  if  he 
afterwards  acknowledge  it  as  his  deed,  he  will  be  bound.  1  Call,  224.  And 
it  has  been  decided  in  New  York,  that  if  the  party  signs  and  seals,  though 
his  name  be  omitted,  and  though  he  be  a  security,  equity  will  relieve  against 
the  mistake.  6  John.  C.  308,  Crowley  [vs.  Middleton.  Prec.  ch.  309. 
Yet  the  general  principle  is,  that  a  surety  will  never  be  held  bound  in  equity 
farther  than  he  is  bound  at  law. 

If  I  bind  myself  to  pay  A  $50,  without  saying  to^en,  it  is  due  immediately, 
and  maybe  forthwith  demanded  and  sued  for.  If  I  promise  to  pay  on  de- 
jnand,  no  demand  is  necessary  to  enable  the  obligee  to  sue  ;  the  suit  itself 
is  a  sufficient  demand.  If  I  promise  to  pay  $100,  "  at  doomsday,"  or  "  ne- 
ver," this  day  of  payment  is  disregarded,  and  the  money  is  due  immediately. 
So  if  I  acknowledge  myself  to  owe  to  A.  B.  $50,  to  be  paid  when  conve- 
nient, it  is  due  immediately. 

If  several  bind  themselves  in  an  ebligation  thus,  "  We,  A,  B,  and  C,  are 
held  and  firmly  bound  to  E.  F.  in  the  sum  of  $50,  &c."  the  obligation  is 
joint  :  to  make  it  also  several,  it  should  be  expressed  to  be  several  also,  as 
thus:  "to  which  payment  we  bind  ourselves  jointly  and  severally  ;"  or, 
"  We,  A  and  B,  bind  ourselves  and  each  of  us,"  and  such  like  ;  and  then 
the  obligee  may  sue  all  of  them  together,  or  each  of  them  alone ;  but  he 
cannot  sue  more  than  one,  unless  he  sues  all,  except  where  one  or  more  are 
dead,  for  then  the  survivors  may  be  sued  together,  without  the  representa- 
tives of  the  deceased. 

If  a  single  bill  be  in  these  words,  /  bind  myself  my  heirs,  &c.  and  be 
signed  and  sealed  by  two,  it  is  a  joint  and  several  bond.  6  Ran.  39.  Peake's 
Ni.  Pri.  130.     Holt's  N.  P.  174,  cited  I  Barn.&Cres.  407. 

The  want  of  a  date,  or  a  false  or  impossible  date,  does  not  avoid  a  bond. 
If  the  time  of  delivery  can  be  proved,  it  will  carry  interest  from  that  time,  if 
it  be  payable  on  demand.  Otherwise,  the  plaintiff  may  have  it  from  the  date 
of  his  writ  at  least. 

Bad  grammar  or  spelling  does  not  vitiate  a  bond,  provided  it  be  suffi- 
ciently certain  and  intelligible.  But  if  it  be  insensible  and  uncertain,  the 
.bond  will  be  void.  If  the  bond,  however,  be  sensible  and  certain,  and  the 
condition  insensible,  the  condition  shall  be  void,  and  the  bond  good.     As  to 

*  See  2  Leigk  630. 
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the  condition,  wlietlier  it  be  at  the  l)Olt()iii  of  tin-  Ijoiitl,  or  contained  wltliin 
it,  or  endorsed  on  it,  it  is  to  he  taken  as  part  ol"  it.  I  Wasli.  11.  2  Waslj. 
130.  Yet  ii'  tlie  condition  be  impossible  or  void,  tiic  oblifration  is  good, 
and  the  condition  only  void,  il'it  be  (indorsed  or  underwritten  ;  but  where 
the  condition  is  part  oftlie  lien  itself,  and  incorporated  therewith,  the  bond 
itself  is  void.      1  Saun.  (j(),  n.  1.     Sec  page  i2G4,  ante,  in  note. 

If  the  condition  of  an  obligation  be  to  pay  money,  or  to  do  any  other 
transitory  act,  (except  the  delivery  of  bulky  articles,)  and  the  day  is  certain, 
but  no  place  is  specified  where  it  is  to  be  done,  in  this  case  it  must  be  done 
to  the  obligee,  if  he  be  not  beyond  sea,  (i.  e.  out  of  the  state,  3  Cranch, 
176.)  But  if  the  obligee  be  not  within  the  state  at  the  time  when  the  thing 
is  to  be  done,  the  obligor  is  not  bound  to  seek  him  ;  and  in  one  case  it  had 
been  decided,  (1  Call,  133,)  that  the  absence  of  the  obligee  in  a  foreign 
country,  without  a  known  agent  iti  the  state,  might  be  given  in  evidence  to 
extinguish  the  interest  on  the  bond  during  that  time.  See,  however,  the 
opinion  of  Judge  Washington,  I  Pet.  Re]).  5-23.  In  a  bond  conditioned 
for  performance  of  a  collateral  act,  if  no  day  is  fixed  tlie  obligor  has  time 
during  life  to  perform  it,  unless  hastened  by  request.  4  Ran.  34(5.  See  as 
to  conditions,  ante. 

Where  the  thing  to  be  done  is  local  in  its  character,  or  money  is  to  be 
paid  at  a  certain  place,  the  party  is  bound  to  go  to  tlie  place  fixed  on,  and 
to  none  other.  Yet  there  seems  to  be  this  distniction  :  "  that  where  there 
is  properly  a  debt  or  duty  of  the  defendant's,  vvhicli  he  promises  to  pay  at 
a  particular  time  and  place,  though  the  obligee  is  not  at  the  place  at  the  time 
appointed,  the  debt  or  duty  is  not  discharged,  although  the  obligor  be  there 
ready  to  tender  payment  ;  but  the  damages  only  are  barred,  and  the  j)lca 
that  the  party  attended  at  the  time  and  place,  must  be  accompanied  with  a 
brii5ging  of  the  debt  into  court:  per  Bailey,  .T.  2  Brod.  &  Bing.  235 :  nor 
will  the  creditor  lose  his  debt  either  by  omitting  to  demand,  or  even  refus- 
ing to  receive  it  :  for  it  must  be  brought  into  court."  But  if  a  man  engage 
to  pay  what  is  not  his  debt,  what  but  for  such  engagement  he  would  never 
be  liable  to  pay  to  any  one,  he  is  absolved,  if  he  is  ready  at  the  time  and 
place  specified  by  his  undertaking  ;  for  here  he  is  not  bound  to  bring  the 
debt  into  court.* 

Where  the  condition  is  to  deliver  bulky  articles,  and  no  place  is  specified, 
they  shall  be  delivered  where  the  parties  obviously  intended,  if  that  appears  ; 
or  at  the  party's  house,  unless  that  obviously  would  contradict  the  design 
of  the  contract,  or  the  obligor  may  call  on  the  obligee,  and  give  him  notice 
that  he  is  ready  to  deliver,  and  request  him  to  fix  a  place  to  which  he  may 
bring  them,  and  if  he  refuse  it  is  at  his  perif. 

If  an  obligation  is  single,  and  binds  the  party  to  pay  a  sum  of  money  at 
a  particular  day,  it  is  broken  if  the  money  be  not  paid.t  but  if  a  single  ob- 
ligation promise  payment  of  several  sums  at  several  days,  the  obligor  can- 
not be  sued  in  debt  till  all  the  days  are  passed.!  It  is  otherwise  of  bonds 
with  condition  ;  for  on  these  the  obligee  may  sue  for  the  penalty  as  soon  as 
there  is  a  failure  to  pay  any  one  instalment.  When  he  does  so,  then  by  the 
provisions  of  our  act,  (I  R.  C.  ch.  128,  §82,  which  comprehends  bonds  con- 
ditioned to  pay  money  by  inslalnienfs,)  the  judgment  is  entered  for  the  pe- 
nalty of  the  bond,  to  be  discli;irged  by  the  payment  of  the  instalment  then 
due.  But  it  remains  as  a  security  to  the  plaintiff  for  the  payment  of  the  sub- 
sequent instalments,  and  liberty  is  reserved  to  him  to  resort  to  a  scire  facias 
against  the  defendant  on  that  judgment,  to  recover  them  as  they  become 

*  At  wliHt  hour  it  must  lie  paid,  Fee  6  Bar.  -133. 

t  See  Sanderson  vs.  Bowen,  14  E,  citpd  b\'  Cliilty  on  Bills,  (last  edition,)  whero  all  the  cases  are 
collected.  See  alpo  17  John.Rep.248,  ronforming  witU  Bailey's  opinion,  which  I  take  to  be  the  true 
Jaw.    See  also  8  Mass.  Rep.  480. 

I  Vet  an  action  of  covenant  will  lie  for  each  iuKtalment  as  it  becomes  due. 
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flue.  1  Wash.  91.  •3  Mun.  ^oT.  He  cannot,  however,  sue  out  an  cxecu- 
lion  for  a  subsequent  instahnent,  until  ho  has  obtained  judf^mcnton  a  scire 
facias.  0  East,  550.  2  Bur.  8»0.  ;i  Mun.  257.  See  f  Saun.  58,  n.  J. 
2  Saun.  157  a.  n.  2,  as  to  the  section  of  the  Englisli  statute  from  which  ours 
is  taken. 

By  a  release  from  the  obligee  to  tlie  obligor,  the  obligation  is  discharged  : 
so  if  there  be  more  than  one  obligor,  a  release  to  one  is  a  release  to  all,  and 
this  even  though  the  obligee  receives  no  part  of  the  debt.  But  a  covenant 
never  to  sue  one  of  two  obligors,  is  no  release  or  discharge  of  the  other  at 
law  ;  much  less  is  a  covenant  not  to  sue  for  a  limited  time.  8  T.  R.  ]68, 
cited  6Mun.  9.*  See  also  5  Bac.  Abr.  167.  6.  T.  R.  5:25.  6  Taunt.  289. 
1  C.  L.  R.  385. 

It  would  seem  that  any  act  or  omission  which  operates  a  release  or  dis- 
charge to  one  is  a  release  to  all.  Thus  in  Wright  &  al.  vs.  Stockton,  to  be 
reported  hereafter,  there  were  four  sureties.  Three  of  them  gave  notice  to 
the  creditor  under  the  act  of  assembly  to  sue,  and  he  having  failed  to  do  so 
in  time,  they  pleaded  the  notice  in  bar  to  an  action  brought  against  them 
and  had  judgment.  Thompson,  the  creditor,  sued  the  fourth  surety  who  had 
given  no  notice.  He  pleaded  the  discharge  of  the  others  by  the  plaintiff's 
omission  to  sue  them,  and  it  was  held  a  bar  to  a  recovery  from  him  :  for 
thereby  the  whole  burden  would,  if  he  were  not  discharged,  be  thrown  upon 
his  shoulders,  contrary  to  the  spirit  of  his  bond,  by  which  the  other  sponsors 
were  to  aid  in  sustaining  it. 

If  the  obligee  make  the  debtor  his  executor,  the  debt,  in  England,  was 
extinguished  at  law,  though  creditors  might  compel  him  to  account  in 
equity  :  but  with  us  "  the  appointment  of  a  debtor  executor,  shall  in  no 
case  be  deemed  an  extinguishment  of  the  debt,  unless  it  be  so  directed  by 
the  will."  1  R.  C.  ch.  104,  §  57.  And  even  where  it  is  so  directed,  cre- 
ditors may,  if  it  be  necessary  for  paynient  of  debts,  compel  the  executor  to 
account. 

Bonds  with  collateral  condition  are  the  usual  modes  resorted  to  for  en- 
forcing the  performance  of  any  duty.t  Thus  a  bond  by  the  sheriff  to  the 
governor  for  the  time  being  and  his  successors,  in  a  penalty  of  $30,000, 
with  condition  to  be  void  if  he  fulfils  all  his  duties,  but  otherwise  to  be  in 
full  force  and  virtue,  may  be  sued  upon  by  any  person  injured.  Such  suit 
is  brought  in  the  name  of  the  governor,  for  the  use  of  the  party  injured  (and 
this  is  stated  in  the  writ  and  declaration.)  The  plaintiff  sets  forth  the  in- 
jury he  has  sustained,  the  jury  assess  his  damages,  and  judgment  is  entered 
for  the  penalty,  to  be  discharged  by  payment  of  the  damages  ;  but  the  judg- 
ment remains  as  a  further  security  for  the  damages,  which  any  other  per- 
son may  afterwards,  in  a  scire  facias  issued  thereon,  shew  that  he  has  sus- 
tained. 1  Wash.  91.  In  actions,  however,  upon  bonds  with  collateral 
condition,  the  plaintiff  can  never  recover  more  in  the  shape  of  damages 
than  the  penalty  ;  2  Wash  143,  and  ante  121,  122;  although  in  an  action 
on  a  bond  for  payment  of  money,  if  the  interest  with  the  principal  exceed 
the  penalty,  the  excess  may  be  recovered  in  damages.     5  Mun.  494. 

*  6  John.  C.  R.  250,  accordant.  Yet  it  seems  insunli  case,  iftlie  other  obligor  is  a  surety,  he  would 
have  full  relief  in  equity.  See  8  T.  R.  ub.  sup.  cited  6  John.  C.  R.  231.  Kent,  Ch.  seeras  to  ihiak 
that-ifit  appears  that  the  party  designed  to  release  only  one,  the  release  shall  not  operate  farther. 
Sed.  quaere.    See  1  Mad.  59,  citing  4  Vez.  337. 

In  tlie  case  of  a  severat  bond,  where  the  seal  of  one  was  broken  off  in  order  to  discharge  him  ;  the 
others  were  not  released.    1  Barn.  &  Cres.  632.    Chitty's  note,  2  B.  C.  [399.] 

t  An  action  is  maintainable  on  bonds  of  this  description,  although  the  law  be  silent  as  to  suits  upon 
them.    See  2  Hen.  &  Mun.  566,  241.   4  Mun.  263. 

In  England  a  creditor,  ex  debitojitstitioe,  as  well  as  the  next  of  kin,  may  sue  on  an  administration 
bond  in  the  name  of  the  ordinary.  Toll.  3S2.  Cow.  140.  1  Waeh.Sl.  See  the  Auditor  vs.  Dryden, 
3  Leigh  703. 
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In  an  actli>ii  on  a  houil  with  collateral  condition,  the  condition  should  be 
oistinclly  stated  in  the  declaration  ;  or  if  omitted  there,  it  must  be  stated  in 
the  replication,  unless  where  the  defendant  has,  by  demanding  oyer,  already 
had  it  spread  on  the  record.  4  Mun.  205.  And  unless  the  breaches  are 
stated  in  the  declaration,  which  is  most  adviseable,  they  also  must  be  set  out 
m  the  replication,  where  there  is  a  plea.  Where  there  is  no  plea,  and  judg- 
mont  is  given  by  nil  dicit,  or  by  confession,  or  on  demurrer,  the  plaintifl'may 
proceed  to  set  out  the  condition,  and  make  a  distinct  assignment  of  breaches. 
Sec  1  Saun.  58,  n.  1.  2  Saun.  187,  n.  2.  Indeed,  the  assignment  of 
breaches  is  the  essence  of  the  action  on  a  bond  with  collateral  condition. 
3  Mun.  230.     4Mun.4J)l. 

Bonds  given  by  public  ofiicers  to  secure  performance  of  their  duties, 
sliould  conform  to  the  act  which  requires  and  directs  them.  Thus  if  the 
law  directs  a  bond  to  be  made  payable  to  the  treasurer,  or  to  the  judges  or 
justices  of  a  court,  it  ought  not  to  be  made  payable  to  the  governor;  and  it 
it  be,  suit  in  the  name  of  a  succeeding  governor,  for  the  benefit  of  a  party 
injured,  cannot  be  sustained  ;  and  it  seems  to  be  doubted  whether  any  suit 
whatever  can  be  maintained  on  such  bond.  2  Call,  510.  3  Call,  421.  2 
Leigh,  642. 

If  a  bond  be  given  for  quiet  enjoymentof  land,  and  the  condition  be  bro- 
ken before  the  death  of  the  obligor,  his  executor  may  sue  on  it.  But  if  the 
condition  of  such  bond  is  broken  after  his  death,  the  heir  of  the  obligee  may 
sue  upon  it.     2  Call,  22. 

One  partner  may  execute  a  bond  for  himself  and  his  partner;  and  it 
shall  bind  the  other,  provided  the  former  is  authorized  by  power  of  attorney 
under  seal  to  seal  it  for  the  latter  ;  or  provided  the  latter  be  present  at  the 
execution,  and  expressly  authorize  the  sealing  ;  for  this  will  be  good,  though 
the  authority  be  given  by  parol.  Otherwise  the  execution  of  abend  by  one 
partner  does  not  bind  the  other;  1  H.  &M.  423.  3  Mun.  189.  4  T.  R. 
313.  7  T.  R.  209  ;  though  one  may  bind  the  other  by  promissory  note 
(without  seal)  where  it  is  given  in  the  name  and  for  the  transactions  of  the 
firm.  In  the  case  of  a  bond,  however,  the  partner  who  seals  is  bound,  and 
the  manner  of  sueing  and  declaring  against  him  will  be  shewn  in  the  suc- 
ceeding volume. 

A  stipulation  in  a  bond  or  deed  of  trust,  that  upon  the  debtor's  failing  to 
pay  the  interest  annually,  the  principal  sum,  which  would  not  otherwise  be 
payable  till  a  distant  day,  shall  be  considered  due,  is  in  the  nature  of  a  pe- 
nalty, against  which  equity  will  relieve.  5  Mun.  495.  But  if  a  sum  of 
money  be  due  at  a  certain  time,  and  the  obligee  agrees  to  give  longer  indul- 
gence provided  the  interest  be  punctually  paid,  if  this  be  not  done,  the  ob- 
ligee may  enforce  the  payment,  and  equity  will  not  relieve.  So  as  to  inter- 
est: if  a  debt,  payable  at  a  future  day,  does  not  carry  interest  from  the  date, 
equity  will  relieve  against  a  provision  that  it  shall  carry  interest  from  the  date, 
if  not  punctually  paid  ;  for  this  is  a  penalty.  6  Mun.  71.  But  if  a  debt 
carries  interest  from  the  date,  and  the  obligee  agrees  to  remit  interest  in  con- 
sideration of  punctual  payment,  this  is  a  valid  agreement,  and  will  not  be 
relieved  against.  In  all  cases  it  must  be  observed,  also,  that  interest  begins 
to  run  only  from  the  time  appointed  for  the  payment  of  the  money,  unless 
there  be  an  express  stipulation  to  the  contrary.     1  H.  &  M.  211. 

If  abend  be  made  payable  at  or  on  a  certain  day,  the  obligor  has  no  right 
to  stop  interest  by  payment  before  the  day.  7  John.  C,  7.  It  would  be 
otherwise,  were  it  payable  "  on  or  before  the  day." 

If  there  be  several  obligees,  payment  to  one  is  payment  to  all — and  so  is 
a  tender  to  one  a  tender  to  all.     2  Wash.  297. 

If  one  man  join  as  surety  for  another  in  a  bond,  and  the  bond  is  defec- 
tive, the  defect  is  without  remedy  so  far  as  it  respects  the  security.     For  a 


CHAP.  17]  OULIGATIONS.  271) 

court  of  law  never  supi)lics  bucli  defects,  and  tliouyh  courts  of  cquily  do, 
yet  they  will  not  do  so  against  a  surety,  who  never  can  bo  n)ade  liable  far- 
ther than  his  bond  makes  him  so.  2  Wash.  130.  But  if  the  bond  be  lost, 
a  court  of  equity  will  aid  in  compelling  the  surety  to  pay  it ;  1  Wash.  279  ; 
though  this  seems  atone  time  to  have  been  doubted.  And  we  arc  told  tliat 
where  a  person  did  not  originally  put  his  name  to  a  bond,  he  may  afterwards 
make  it  his  own  by  acknowledging  the  signature  affixed  by  another  to  be 
his  hand  and  seal,  and  that  this  may  bind  him  at  law,  and  certainly  will  in 
equity,  where  a  case  is  to  be  decided  on  its  real  justice,  and  not  on  the  omis- 
sion of  strict  legal  ceremonies.     1  Call,  221. 

In  like  manner,  as  we  have  already  seen,  where  a  security  signs  and 
seals,  but  his  name  is  omitted  in  the  instrument,  so  that  he  is  not  bound  at 
law,  yet  equity  will  relieve  against  the  mistake,  and  charge  him  with  the 
debt ;  since  the  credit  must  have  been  presumed  to  have  been  given  upon 
the  faith  of  his  engagement.  For  though,  as  between  each  other,  the  obli- 
gor may  have  the  rights  and  remedies  resulting  from  the  relation  of  princi- 
pal and  surety,  yet  as  between  the  obligors  and  obligee,  all  are  considered 
as  principal  debtors.  9  Ves.  464.  Hence  a  bond  for  payment  of  a  debt,  is 
regarded  even  as  respects  (he  security  as  a  contract  for  valuable  considera- 
tion. The  security,  by  executing  it,  becomes  a  principal  debtor,  since  the 
debt  is  presumed  to  have  been  contracted  on  his  credit,  as  well  as  that  of 
the  principal  ;  and  a  court  of  equity  will  enforce  it  against  him.  6.  John. 
307.  If,  indeed,  the  creditor  gives  time  for  payment  to  the  debtor,  without 
the  privity  and  consent  of  the  security,  we  shall  find  that  equity  will  in  that 
case  distinguish  between  the  principal  and  security,  and  discharge  the  se- 
curity from  all  further  liability  under  the  contract.  At  law  all  the  obligors 
are  regarded  as  principals,  though  by  statute  a  motion  is  given  to  him  who 
is  in  truth  but  a  surety,  against  the  real  principal. 

At  common  law,  if  there  were  several  obligees,  and  one  of  them  died^ 
the  bond  survived  to  the  other,  who  was  not  accountable  to  the  representa- 
tives of  the  deceased.  But  by  our  act,  (1  R.  C.  ch.98,)  though  the  obliga- 
tion survives,  yet  the  debt  or  interest  of  the  deceased  does  not,  but  the  sur- 
viving obligee  is  accountable  to  his  representatives  for  their  share  :  for  the 
act  abolishes  survivorship  in  joint-tenancy,  "  of  what  kind  soever  the  estates 
or  thing  holden  may  be."  The  obligation,  however,  survives,  and  suit  on  it 
must  be  in  the  name  of  the  survivor,  for  he  and  the  executors  of  the  deceas- 
ed cannot  join  in  the  same  action,  nor  can  the  executors  of  two  deceased 
obligees  be  joined. 

In  like  manner,  if  there  were  at  common  law  several  joint  obligors,  tlie 
death  of  one  exonerated  his  estate  if  another  survived  him  :  for  the  action  at 
law  lay  against  the  survivor  only.  2  Call,  527.  If  the  obligation  was  seve- 
ral, as  well  as  joint,  it  would  have  been  otherwise.  If,  however,  in  the 
case  of  joint  bonds,  he  who  died  was  the  principal,  a  court  of  equity  would 
enforce  the  payment  from  his  estate,  though  the  remedy  is  gone  at  law  : 
and  this,  whether  the  relief  is  asked  by  the  creditor  or  the  surety  in  the 
bond.  But  if  the  surety  died,  equity  would  not  charge  his  estate,  which 
was  exonerated  by  his  death,  unless  the  lending  was  to  him  as  well  as  the 
other  obligor.  2  Wash.  136.  3  Call,  286.  2  H.  &  M.  124,  131.  But 
now  there  is  no  longer  any  difficulty  on  these  points,  since  our  act  provides, 
that  the  representatives  of  one  jointly  bound  with  another,  may  be  charged 
in  like  manner  as  if  the  obligors  had  been  severally  as  well  as  jointly  bound. 
I  R.  C.  ch.  98,  §  3.  Before  this  act,  if  an  obligation  was  several,  and 
since  the  act,  if  it  be  even  joint,  one  suit  may  be  brought  against  the  sur- 
viving obligor,  and  another  against  the  representatives  of  the  deceased,  or 
separate  suits  may  be  brought  against  the  respective  representatives  of  several 
deceased  obligors.    But  they  cannot  be  joined  in  the  same  suit.    3  Call,  521. 


280  OIJLIGATIONS.  [  BOOK  2. 

Tlio  si)Iciiiiiity  attuclicd  by  llic  coniiiioii  law  to  all  instruments  under 
Koul,  j^ivcs  rise  to  many  important  distiwctions  between  such  instruments, 
ami  contracts  in  writinir  without  seal.  Thus  wo  have  seen,  that  a  deed 
(and  a  bond  is  a  deed)  is  avoided  by  rasure  or  interlineation.  After  it  has 
once  been  sealed  and  delivered,  no  addition  can  be  made  to  it  nor  in  strict- 
ness can  any  blanks  which  may  have  been  left  in  it  be  filled  up  ;  for,  if  the 
addition  be  material,  it  will  utterly  avoid  the  bond  at  law.  But  with  re- 
spect to  ]nomissory  notes  and  bills  of  exchanrre,  the  law  is  otherwise.  They 
may  be  filled  up  or  altered  in  any  manner  whatever,  without  be\ug  vitiated, 
provided  the  alteration  is  authorized.  Nay,  if  I  endorse  my  name  on  a 
note,  and  nei^otiate  it  by  delivery,  the  party  to  whou)  it  is  passed  may  write 
an  assignment  over  it.  And  if  I  draw  a  note  payable  at  baid<,  and  sii^n 
uiy  name  to  it,  leavinir  the  sum  blank,  and  the  payer  tills  up  the  blank  with 
a  sum  greater  than  I  authorized,  yet  am  I  bound  to  his  assignee,  for  by  my 
act  I  have  enabled  him  to  inipose  the  note  on  a  third  person.  But  if  I 
sign  a  blank  bond,  and  it  is  afterwards  filled  up,  1  may  plead  7W7i  est  factum 
and  avoid  the  bond.  See  4  Ran.  180.  It  has  recently  been  decided,  in- 
deed, though  upon  ancient  authority,  that  even  the  filling  up  or  altering 
a  bond  may  be  good  if  done  by  authority  at  the  time  of  or  before  the  alteration  ; 
for  that,  it  is  said,  amounts  to  re-execution.  G  Kan.  66.  Yet  I  should 
ihink  that  the  presence  of  the  party  at  the  time  of  the  act  was  essential. 

It  is  upon  the  same  notion  of  the  solemnity  of  a  sealed  instrument  that 
the  law  will  not  permit  a  party  to  aver  any  thing  contrary  to  his  deed.  Thus 
if  a  bond  be  given  without  consideration,  or  ior  the  price  of  a  horse  which 
was  unsound,  these  matters  cannot  be  alleged  by  the  obligor  in  a  court  of 
law.  He  is  estopped  by  his  bond.  Equity  only  can  relieve.  Indeed,  even 
in  a  court  of  law,  IVaud  may  be  given  in  evidence  on  the  plea  of  non  est  fac- 
tum to  a  bond,  if  that  fraud  relate  to  the  execution  of  the  instrument;  as  if 
it  be  misread,  or  the  obligor's  signature  be  obtained  to  one  instrument, 
when  he  supposed  it  was  another,  for  which  the  former  was  fraudulently 
substituted.  But  at  law  a  bond  cannot  be  vacated  because  the  party  was 
imposed  on  in  a  settlement  of  accounts  which  led  to  its  execution,  or  be- 
cause of  a  cheat  in  the  sale  of  property  for  the  price  of  which  the  bond  was 
given.  These  and  such  like  cases  are  proper  for  the  jurisdiction  of  courts 
of  equity.     6Mun.36G. 

When  a  bond  is  in  a  penalty  with  condition  for  the  payment  of  a  less  sum, 
if  the  interest  exceeds  the  penalty,  the  excess  should  be  found  in  damages, 
and  then  the  judgment  should  be  for  the  penalty  and  damages  and  costs,  pro- 
vided the  damages  do  not  exceed  those  laid  in  the  writ.  5Mun.494.  See 
1  Mun.  175.  6  T.  R.  303.  1  Taunt.  218.  A  memorandum  endorsed  up- 
on a  bond  or  deed,  is  to  be  taken  as  part  of  the  deed  if  it  relates  to  the  mat- 
ter thereof,  and  was  endorsed  before  the  execution.  See  1  Bac.  Conditions, 
C.     2  Wash.  131,  Gordon  vs.  Frazier.     See  1  Wash.  14. 

2.  "  A  recognizance  is  an  obligation  of  record,  which  a  man  enters  into 
before  some  court  of  record  or  magistrate  duly  authorised,  with  condition 
to  do  some  particular  act ;  as  to  appear  at  the  assises,  to  keep  the  peace,  to 
pay  a  debt,  or  the  like.  It  is  in  most  respects  like  another  bond  :  the  dif- 
ference being  chiefly  this  :  that  the  bond  is  the  creation  of  a  fresh  debt  or 
obligation  dc  novo,  the  recognizance  is  an  acknowledgment  of  a  former 
debt  upon  record;  the  form  whereof  is,  '  that  A.  B.  doth  acknowledge  to 
owe  to  our  lord  the  king,  to  the  plaintiff,  to  C.  D.  or  the  like,  the  sum  of 
ten  pounds,'  which  condition  to  be  void  on  performance  of  the  thing  stipu- 
lated :  in  which  case  the  king,  the  plaintiff,  C.  D.&c.  is  called  the  recog- 
nizee, '  is  cut  cognoscilur ;'  as  he  that  enters  into  the  recognizance  is  called 
the  cognizor,  '  is  cui  cognoscit.'  This,  being  either  certified  to  or  taken  by 
the  officer  of  some  court,  is  witnessed  only  by  the  record  of  that  court,  and 
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noi  by  the  party's  seal :  so  that  it  is  not  in  strict  propriety  a  tlccd,  though 
tilt;  cflects  of  it  are  greater  than  a  common  obligation  ;  being  allowed  a  pri- 
ority in  point  of  i)ayment,  and  binding  the  lands  of  tlic  cognizor,  from  the 
time  of  enrolment  on  record. 

'3.  "A  defeazancc,  on  a  bond,  or  recognizance,  or  judgment  recovered, 
is  a  condition  which,  when  performed,  defeats  or  undoes  it,  in  the  same 
manner  as  a  defeazancc  of  an  estate  before  mentioned.  It  differs  only  from 
the  common  condition  of  a  bond,  in  that  the  one  is  always  inserted  in  the 
deed  or  bond  itself,  the  other  is  made  between  the  same  parlies  by  a  Bepa- 
rate  and  frequently  a  subsequent  deed.  This,  like  the  condition  of  a  bond 
when  performed,  discharges  and  disencumbers  the  estate  of  the  obligor." 
A  memorandum  endorsed  on  a  deed  before  or  at  the  time  of  its  execution, 
may  operate  as  a  defeazancc,  for,  as  lias  just  been  said,  it  is  taken  to  be  part 
of  the  deed  if  it  relates  to  the  matter  thereof.     1  Wash.  14.     2  Wash.  131 

And  this  finishes  our  observations  upon  deeds, 


CHAPTER  XVIII. 

OF  THE  GRANTS  OF  THE  COMMONWEALTH. 

Recommending  to  the  attention  of  the  student  the  twenty-first  cliapterof 
Mr.  Blackstone's  second  book,  which  treats  of  alienations  by  matter  of  re- 
cord, I  shall  pass  over  the  subjects  there  treated.  Fines  and  recoveries, 
though  not  absolutely  abolished,  are  nevertheless  obsolete  among  us.  Pri- 
vate acts  of  assembly  have  been  disused,  as  an  assurance  of  lands,  since 
the  abolition  of  entails.  They  have,  indeed,  been  heretofore  occasionally 
passed,  to  authorise  tht?  sale  of  infants'  estates,  before  the  late  act  pre- 
scribing the  mode  of  effecting  that  object  by  a  proceeding  in  equity  ;  but 
they  are  no  longer  used  even  for  this  end.  As  for  the  king's  patents,  what- 
ever in  the  laws  of  England  respecting  them  is  applicable  to  our  own  situ- 
ation, will  be  found  interwoven  with  the  following  succinct  sketch  of  the 
mode  of  obtaining  grants  or  patents  from  the    commonwealth  of  Virginia. 

The  grants  of  the  commonwealth  (like  those  of  the  king)  are  matters  of 
record  in  the  land  office  of  the  commonwealth.  It  is,  indeed,  a  maxim  of 
the  common  law,  that  no  freehold  can  be  given  to  or  derived  from  the 
crown  except  by  matter  of  record  ;  and  it  is  for  this  reason,  that  in  escheats 
and  forfeitures,  an  office  found  is  necessary  to  vest  the  title  in  the  king, 
where  before  there  was  ari  incipient  right.  Moreover,  to  the  end  that  these 
grants  may  be  duly  made,  a  variety  of  offices  are  erected,  communicating 
in  a  regular  subordination  one  with  another,  through  which  all  grants  must 
pass,  and  be  transcribed  and  enrolled,  that  the  same  may  be  narrowly  in- 
spected by  the  proper  officers.  These  grants  are  contained  in  charters,  or 
letters  patent,  that  is  open  letters,  literae  patentes  :  so  called  because  they  are 
not  sealed  up,  but  exposed  to  open  view,  with  the  great  seal  pendant  at  the 
bottom  ;  and  are  usually  directed  or  addressed  "  to  all  whom  it  may  con- 
cern." A  similar  though  less  cumbrous  system  has  been  erected  in  Virginia, 
which  it  becomes  us  now  to  examine.  To  this  end,  I  beg  leave  to  lay  be- 
fore the  student  Judge  Tucker's  condensed  abstract  of  so  much  of  the  land 
law  as  relates  to  the  procuring  of  patents  for  vacant  lands  lying  within  the 
commonwealth. 

By  the  act  of  May,  1779,  c.  13,  any  person  may  acquire  title  to  so  mucli 
waste  and  unappropriated  lands  as  he  may  desire  to  purchase,  on  paying 
the  consideration  of  forty  pounds  (paper  money,  but  now  fixed  at  two  dol- 
lars in  specie,)  for  every  hundred  acres,  and  so  in  proportion  ;  and  obtain- 
ing a  certificate  thereof  from  the  auditor  of  public  accounts ;  which  being 
36* 
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lodged  in  the  land  olTicc,  the  register  grants  a  printed  warrant  under  hi« 
hand,  and  the  seal  of  his  office,  specifying  the  quantity  of  land,  and  author- 
ising any  surveyor  duly  qualified  to  lay  oil'  and  survey  the  same  ;  which  war- 
ants  shall  be  always  good  and  valid  until  executed  by  an  actual  survey,  or 
exchanged  as  the  act  directs.  The  person  having  the  land  warrant  must 
lodge  it  with  the  chief  surveyor  of  the  county,  wherein  the  lands,  or  the 
greater  part  of  them  lie  ;  and  the  party  shall  direct  the  location  so  specially 
and  precisely,  as  that  others  may  be  able  with  certainty  to  locate  other  war- 
rants on  the  adjacent  residuum  ;  the  locution  must  bear  date  the  day  on 
which  it  is  made,  and  must  be  entered  in  the  surveyor's  book,  in  which  no 
blank  leaves  or  spaces  must  be  left.  If  several  persons  apply  to  locate 
lands  at  the  same  time  they  shall  bn  preferred  according  to  the  priority  of  the 
dates  of  their  warrants  ;  but  if  all  are  dated  on  the  same  day,  the  surveyor 
must  settle  the  priority  by  lot.  Every  surveyor  must  at  the  time  of  making 
entries  for  persons  not  inhabitants  of  the  county,  appoint  a  time  for  survey- 
ing their  land,  and  give  notice  thereof  in  writing  to  the  persons  making  the 
entry  : — the  chain-carriers  must  be  sworn  by  the  surveyor,  and  the  surveyor 
must  see  that  his  survey  is  bounded  by  marked  trees,  except  where  a  water- 
course or  ancient  marked  line  shall  be  the  boundary  ;  and  shall  make  the 
breadth  of  each  survey  at  least  one  third  of  its  length  in  every  part,  unless 
where  it  may  be  restrained  on  both  sides,  by  mountains  unfit  for  cultivation, 
by  water  courses,  or  the  bounds  of  land  before  appropriated.  A  fair  plat 
and  certificate  of  such  survey  must  within  three  months  be  delivered  to  the 
party,  with  the  quantity  of  land,  and  its  boundaries,  whether  natural  or  ar- 
tificial, and  the  name  of  the  persons,  whose  former  line  is  made  a  bounda- 
ry, therein  expressed.  The  plat  and  certificate  of  such  survey,  together 
with  the  warrant  on  which  the  lands  were  surveyed,  are  to  be  returned  to 
the  land  office  within  twelve  months  at  farthest,  (which  time,  by  a  great 
variety  of  subsequent  acts,  has  been  enlarged  from  time  to  time,)  and  on 
failing  so  to  do,  or  if  the  breadth  of  the  plat  be  not  one  third  of  its  length, 
except  in  the  cases  before  mentioned,  any  other  person  may  enter  a  caveat 
in  the  land  oflice  against  issuing  a  grant,  expressing  therein  for  what  cause 
the  grant  should  not  issue:  or  if  any  person  obtains  a  survey  of  lands  to 
which  another  hath  by  law  a  better  right,  the  latter  may  in  like  manner  enter 
a  caveat,  to  prevent  the  former  obtaining  a  grant  till  the  title  can  be  deter- 
mined. The  proceedings  upon  these  caveats,  will  be  noticed  in  the  third 
volume.  The  defendant  within  three  months,  and  the  plaintiil",  or  person 
entering  the  caveat,  within  six  months,  after  a  judgment  in  his  favor,  must 
deliver  a  copy  thereof  into  the  land  office,  or  the  land  may  be  caveated  again 
by  any  other  person,  for  that  cause  ;  upon  which  subsequent  caveat  the 
same  proceedings  shall  be  had,  as  upon  the  original.  Due  returns  in  all 
these  matters  being  made  into  the  land  office,  the  register,  within  not  less 
than  six,  nor  more  than  nine  months,  shall  make  out  a  grant,  in  the  form 
prescribed  by  the  act,  in  which  no  reservation  or  condition  whatsoever  is 
expressed.  This  grant  is  endorsed  by  the  register,  and  then  signed  by  the 
governor,  and  sealed  with  the  seal  of  the  commonwealth,  and  when  record- 
ed, is  delivered  to  the  grantee,  or  his  order.  Such,  generally,  are  the  requi- 
sites for  obtaining  a  grant  of  land  of  the  commonwealth  of  Virginia.  See 
1  R.  C.  ch.  86. 

The  following  principles,  governing  grants  to  thee  rown, apply,  I  presume, 
with  some  limitations,  to  grants  of  the  commonwealth  : 

1.  "  A  grant  by  the  king,  at  the  suit  of  the  grantee,  shall  be  taken  most 
bencficially/or  the  king,  and  against  the  party  :  whereas  the  grant  of  a  sub- 
ject is  construed  most  strongly  against  the  grantor.  2.  A  subject's  grant 
shall  be  construed  to  include  many  things,  beside  what  are  expressed,  if 
necessary  for  the  operation  of  the  grant.     Therefore,  in  a  private  grant  of 
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the  profits  of  land  for  one  year,  free  ingress,  egress,  and  regress,  to  cut  and 
carry  away  those  profits,  are  also  inclusively  granted  :  and  if  a  feoffment  of 
land  was  made  by  a  lord  to  his  villein,  this  operated  as  a  manumission;  for 
he  was  otherwise  unable  to  hold  it.  But  the  king's  grant  shall  not  enure  to 
any  other  intent,  than  that  which  is  precisely  expressed  in  the  grant.  As, 
if  he  grants  land  to  an  alien,  it  operates  nothing  :  for  such  grant  shall  not 
also  enure  to  make  him  a  denizen,  that  so  he  may  be  capable  of  taking  it 
by  grant.  3.  When  it  appears,  from  the  face  of  the  grant,  that  the  king  is 
mistaken,  or  deceived,  either  in  matter  of  fact  or  matter  of  law,  as  in  case  of 
false  suggestion,  misinformation,  or  misrecital  of  former  grants  ;  or  if  his 
own  title  to  the  thing  granted  be  different  from  what  he  supposes  ;  or  if  the 
grant  be  informal ;  or  if  he  grants  an  estate  contrary  to  the  rules  of  law  :  in 
any  of  these  cases  the  grant  is  absolutely  void."* 

It  may  not  be  superfluous  to  lay  before  the  student  the  following  cases 
in  our  books,  on  the  subject  of  grants  : 

The  purchaser  of  a  warrant  is  presumed  by  the  law  to  know  of  unappro- 
priated lands  belonging  to  the  commonwealth,  and  is  considered  as  under- 
taking to  find  waste  land.t  The  patent  issues  accordingly  on  his  informa- 
tion, and  at  his  risk ;  and  if  the  land  he  locates  turns  out  to  belong  to  an- 
other, it  is  his  loss,  and  he  is  without  remedy.  It  does  not  lie  for  him  to 
say  his  information  was  not  true.  5  Cranch,  234,  249,  253.  It  would 
seem,  indeed,  that  he  cannot  in  such  case  even  withdraw  his  warrant  and 
locate  it  elsewhere.     7  Wheat-  24. 

The  issuing  of  the  warrant  is  the  first  step  taken  towards  procuring  a 
grant  of  lands.  But  before  an  entry  with  the  surveyor,  there  is  not  even  an 
incipient  right  to  any  specific  tract  or  parcel  of  land.  An  entry  means  the 
lodging  the  warrant  with  the  surveyor,  and  locating  it,  or  describing  the 
lands  which  the  party  desires  to  take  up,  so  specially  and  precisely,  that 
others  may  be  enabled  to  locate  their  warrants  on  the  adjacent  residuum. 

A  reasonable  degree  of  strictness  must  be  observed  in  these  entries.  1 
Call,  206.  3  Call,  28.  1  Mun.  293.  4  Wheat.  488.  They  must  have 
such  reasonable  certainty  as  to  enable  a  subsequent  locator,  by  the  exercise 
of  a  due  degree  of  judgment  and  diligence,  to  locate  his  own  lands  on  the 
adjacent  residuum.  5  Cranch,  191,  224.  Although  this,  in  the  case  just 
cited,  related  to  the  construction  to  be  given  to  our  act  in  reference  to 
Kentucky  locations  under  it,  yet  it  seems  in  perfect  consonance  with  ike 
general  character  of  our  own  decisions. 

The  entry  is  the  first  legal  step  towards  acquiring  waste  lands,  and  "  if 
it  be  sufficiently  certain,  and  be  properly  pursued,  it  gives  to  the  person 
making  it  a  preference  to  a  grant:"  3  Call,  267:  and  a  subsequent  loca- 
tor, even  though  he  may  have  no  notice  of  the  prior  entry,  cannot  protect 
himself  by  obtaining  his  patent  first.  5  Cranch,  2-34.1  For  the  patent  re- 
lates back  to  the  inception  of  the  title,  and  therefore,  i«  a  court  of  equity, 
the  person  who  has  first  appropriated  the  land  has  the  best  title,  unless  his 
equity  is  impaired  by  particular  circumstances;  nor  is  the  last  locator  con- 
sidered as  standing  upon  the  footing  of  a  purchaser  without  notice.    Ibid.  253. 

The  survey  is  the  next  progressive  legal  step  towards  the  acquisition  of 
waste  lands  from  the  commonwealth;  but  it  is  the  grant  or  patent  only, 
which  confers  the  legal  title.     3  Call,  267.     The  warrant,  entry,  and  survey, 

*  As  to  the  mode  of  proceeding  to  repeal  a  patent,  see  1  R.  C.  ch.  119. 

t  So  where  the  commonwealth  sells  lands  of  a  public  debtor,  it  only  sells  his  estate  and  interest,  and 
is  not,  therefore,  liable  for  defect  of  title.    4  Ran.  43'i, 

tThis  doctrine  is  laid  down  too  broadly  by  the  Supreme  Court.  A  mere  prior  entry  and  survey 
has  never  been  considered  as  ipso  facto  avoiding  a  patent  granted  on  a  subsequent  entry  and  survey. 
Such  patent  conveys  the  legal  title,  though  the  patentee  may  be  compelled  in  equity  to  convey  it  over 
to  him  who  had  tlie  prior  right.  See  5  Ran.  479,  480,  and  Judge  Brooke's  opinion  in  Norvell  us. 
Camm,  6  Mun.  In  the  recent  case  of  French  vs.  The  Loyal  Company,  yet  to  be  reported,  tlie  same 
■opinion  is  maintained. 
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indeed,  authorize  their  proprietor  to  demand  the  legal  title,  but  do  not  in 
themselves  constitute  it.  7  Wheat.  1,  (5.  They  givo  an  inchoate  right 
which  will  descend  as  real  estate  to  the  hrir.  But  until  it  is  consummated 
by  grant,  the  party  has  but  an  equity;  and  this  equity  is  subject  to  exami- 
nation. 7  Wheat.  1,  «.  But  it  seems,  that,  alter  tlio  grant,  an  objection 
cannot  bo  made  that  the  survey  preceded  the  warrant,  or  that  the  name  of 
.the  county  in  which  the  land  lies  does  not  appear,  for  the  patent  cures 
ihesc  irregularities;  5  Miin.  2-^0.  ^2  f.cigh,  3-2t);  and  this,  alliiongh  the 
irregularity  appears  upon  its  face.  li)id.  Nor  can  evidence  be  adduced  in 
an  action  at  law,  to  prove  that  the  patent  was  irregularly  obtained,  or  that 
the  survey  was  illegal.  1  H.  &  M.  -JOG,  ;J09.  But  here  a  distinction  must 
be  observed  between  those  cases  in  which  the  objection  to  the  patent  is 
only  on  account  of  its  having  irregularly  issued,  and  those  where  it  issues 
for  lands  not  authorized  to  be  granted.  In  the  latter  cases,  if  that  appears 
upon  the  face  of  the  patent,  it  is  void,  and  it  may  be  so  declared  on  the 
trial  of  an  ejectment  for  the  land,  nor  is  a  scire  facias  necessary  to  repeal 
it.  1  Mun.  134.  It  has  also  been  decided,  that  fraud  in  obtaining  a  patent 
might  be  given  in  evidence  to  avoid  it,  on  the  trial  of  an  ejectment.  Ham- 
bleton,  &c.  vs.  Wells,  1  H.  &  Mun.  307,  m  note.  Yet  this  opinion  appears 
to  be  overruled  by  the  case  cited  from  1  Hen.  &  Mun.  306,  which  has  been 
approved,  6  Mun.  238. 

The  grant  of  the  commonwealth  confers  seisin  without  actual  entry  ;  1 
Mun.  162  ;  and  it  is  a  seisin  in  deed,  and  not  a  mere  seisin  in  law,  which  it 
gives.     8  Cranch,  229. 

I  have  said  that  the  grant  relates  back  to  the  entry,  which  is  the  incep- 
tion of  title,  yet  it  cannot  by  this  relation  work  a  wrong  to  others,  by  de- 
stroying intervening  rights,  fairly  and  legally  acquired  ;  2  Wash.  lfl();  for 
this  doctrine  of  relation  is  a  mere  fiction  of  law,  which  is  not  permitted 
where  it  will  do  injustice;  for  the  maxim  isfictio  juris  nemini  facit  ivju- 
riam.     When  it  works  injustice  it  is  rejected.     10  C.  L.  R.  96. 

For  a  fuller  knowledge  of  the  land  law,  the  student  is  referred  to  the  act 
1  R.  C.  ch.  86,  and  the  cases  on  the  subject  to  be  found  in  our  reporters. 


CHAPTER  XIX. 

OF  ALIENATION  BY  DEVISE. 

The  twenty-second  chapter  of  Mr.  Blackstone's  second  book  treats  ot" 
alienation  by  special  custom,  which  I  shall  pass  over  with  the  single  re- 
mark, that  the  subject  is  totally  inapplicable  to  us,  as  there  are  no  customs 
known  to  our  law. 

We  come  next,  therefore,  to  the  subject  of  devises. 

"  The  last  method  of  conveying  real  property,  is,  by  dcxise,  or  disposition 
contained  in  a  man's  last  will  and  testament.  And,  in  considering  this 
subject,  I  shall  not  at  present  enquire  into  the  nature  of  wills  and  testa- 
ments, which  are  more  properly  the  instruments  to  convey  personal  estates  ; 
but  only  into  the  original  and  antiquity  of  devising  real  estates  by  will, 
and  the  construction  of  the  several  statutes  upon  which  that  power  is  now 
founded. 

"  It  seems  sufficiently  clear,  that,  before  the  conquest,  lands  were  devisa- 
ble by  will.  But,  upon  the  introduction  of  the  military  tenures,  the  re- 
straint of  devising  lands  naturally  took  place,  as  a  branch  of  the.feodal 
doctrine  of  non-alienation  without  the  consent  of  the  lord. 

"However  this  be,  we  find  that,  by  the  common  law  of  England  since 
the  conquest,  no  estate,  greater  than  for  a  term  of  years,  could  be  disposed 
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of  by  testament ;  except  only  in  Kent,  and  in  some  ancient  liurglis,  and  a 
few  particular  manors,  wlierc  (heir  Saxon  immunities  by  special  indulgence 
subsisted.  And  though  the  feodal  restraint  on  alienations  by  deed  vanish- 
ed very  [early,  yet  this  on  wills  continued  for  some  centuries  after  ;  from 
an  apprehension  of  infirmity  and  imposition  on  the  testator  in  extremis, 
which  made  such  devises  suspicious.  Besides,  in  devises  there  was  want- 
innr  that  general  notoriety,  and  public  designation  of  the  successor,  whicli 
in  descents  is  apparent  to  the  neighborhood,  and  which  the  simplicity  of 
the  common  law  always  required  in  every  transfer  and  new  acquisition  of 
property. 

"But  when  ecclesiastical  ingenuity  had  invented  the  doctrine  of  uses  as 
a  thing  distinct  from  the  land,  uses  l)egan  to  be  devised  very  frequently, 
and  the  devisee  of  the  use  could,  in  chancery,  compel  its  execution.  For 
it  is  observed  by  Gilbert,  that,  as  the  popish  clergy  then  generally  sate  in 
(he  court  of  chancery,  they  considerecl  that  men  are  most  liberal  when  they 
can  enjoy  their  possessions  no  longer :  and  therefore  at  their  death  would 
choose  to  dispose  of  them  to  those,  who,  according  to  the  superstition  of 
the  times,  could  intercede  for  their  happiness  in  another  world.  But,  when 
the  statute  of  uses  had  annexed  the  possession  to  the  use,  these  uses,  be- 
ing now  the  very  land  itself,  became  no  longer  devisable:  which  might 
have  occasioned  a  great  revolution  in  the  law  of  devises,  had  not  the  sta- 
tute of  wills  been  made  about  five  years  after,  viz.  32  Hen.  VIII.  c. 
I,  explained  by  .31  Hen.  VIII.  c.  5,  which  enacted,  that  all  persons  being 
seised  in  fee-simple  (except  femes-covert,  infants,  idiots,  and  persons  of 
non-sane  memory)  might,  by  will  and  testament  in  writing,  devise  to  any 
other  person,  except  to  bodies  corporate,  two-thirds  of  their  lands,  tene- 
ments, and  hereditaments,  held  in  chivalry,  and  the  whole  of  those  held  in 
socage  :  which  now,  through  the  alteration  of  tenures  by  the  statute  of 
Charles  the  Second,  amounts  to  the  whole  of  their  landed  property,  except 
their  copyhold  tenements. 

"  Corporations  were  excepted  in  these  statutes,*  to  prevent  the  extension 
of- gifts  in  mortmain  :  but  now,  by  construction  of  the  statute  43  Eliz.  C.  4, 
it  is  held,  that  a  devise  to  a  corporation  for  a  charitable  use  is  valid,  as  op- 
erating in  the  nature  of  an  appointment,  rather  than  a  bequest. 

"  With  regard  to  devises  in  general,  experience  soon  shewed  how  diffi- 
cult and  hazardous  a  thing  it  is,  even  in  matters  of  public  utility,  to  depart 
from  the  rules  of  the  common  law;  which  are  so  nicely  constructed  and  so 
artificially  connected  together,  that  the  least  breach  in  any  one  of  them  dis- 
orders for  a  time  the  texture  of  the  whole.  Innumerable  frauds  and  preju- 
dices were  quickly  introduced  by  this  parliamentary  method  of  inheritance  ; 
for  so  loose  was  the  construction  made  upon  this  act  by  the  courts  of  law, 
that  bare  notes  in  the  hand-writing  of  another  person  were  allowed  to  be 
good  wills  within  the  statute.  To  remedy  which,  the  statute  of  frauds  and 
perjuries,  29  Car.  II.  c.  3,  directs,  that  all  devises  of  lands  and  tenements 
shall  not  only  be  in  writing,  but  signed  by  the  testator,  or  some  other  per- 
son in  his  presence,  and  by  his  express  direction,  and  be  subscribed  in  his 
presence  by  three  or  four  credible  witnesses.  And  a  solemnity  nearly  si- 
milar is  requisite  for  revoking  a  devise  by  writing;  though  the  same  may 
also  be  revoked  by  burning,  cancelling,  tearing,  or  obliterating  thereof  by 
the  devisor,  or  in  his  presence  and  with  his  consent :  as  likewise  impliedly, 
by  such  a  great  and  entire  alteration  in  the  circumstances  and  situation  of 
the  devisor,  as  arises  from  marriage  and  the  birth  of  a  child. t 

"Corporations  are  not  excepted  out  of  our  statutes.    But  the  statute  of  Elizabeth  is  not  in  force  in 
Virginia. 

t  Marriaje  and  tiie  birlii  of  a  posthumous  child  amount  to  a  revocation.    5  T.  R.  49.    But  the  sub- 
sequent birth  of  a  child,  where  the  will  is  made  after  marriage,  is  not  of  itself  sufficient.    5T.  R.  51,n. 
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"  In  tlic  construction  of  tliis  l;ist  statute/  it  has  boon  adjudijed  that  the 
testator's  name,  written  with  his  own  hand,  at  the  be<,Mnnin<r  of  liis  will  as, 
"  I,  John  Mills,  do  make  this  my  last  will  and  tesianient,"  is  a  suffi- 
cient si<,niing,  without  any  name  at  the  bottom  ;  though  the  other  is  the 
safer  way.  It  has  also  been  determined,  that  though  the  witnesses  must 
all  see  the  testator  sign,  or  at  least  acknowledge  the  signing,  yet  they  may 
do  it  at  different  times.  But  they  must  all  subscribe  their  names  as  witnes- 
&es  in  his  presence,  lest  by  any  possibility  they  should  mistake  the  instrur 
ment.  And,  in  one  case  determined  by  the  court  of  king's  bench,  the 
judges  were  extremely  strict  in  regard  to  the  credibility,  or  rather  the  com- 
petency of  the  witnesses  ;  for  they  would  not  allow  any  legatee,  nor  by 
consequence  a  creditor,  where  the  legacies  and  debts  were  charged  on  the 
real  estate,  to  be  a  competent  witness  to  the  devise,  as  being  too  dec^ply 
.concerned  in  interest  not  to  wish  the  establislmient  of  the  will;  lor  it  it 
were  established,  he  gained  a  security  for  his  legacy  or  debt  from  the  real 

4  M.  &.  S.  in.  f)  Ves.  J.  G5G.  In  a  case  where  ;» testator  hnd  devised  lii.s  real  estate  to  a  woman  'villi 
>vliom  he  coiiahited,  and  to  hor  chilihcn,  Uv  al'lcrwards  married  her  and  liatkciiildreii  l)y  her,  it  was 
iield  these  circuinstaiiccsidid  not  fc;iioiinl  to  a  revocation  of  the  will.  Lord  Ellenhorough,  in  his  juilg- 
jnent  says,  "the  doctrine  olinttilK'..!  -yr  prcsuin|)tive  revocation  seenir:  to  stand  upon  a  l)ctter  tiiunda- 
,<ion  of  reason,  as  it  is  pul  ljy  I.onI  Keiiyon,  in  Doe  jw.  l-aMcashirc,5'J'.  II.  ii",  namely,  as  beiii"  'a  tacU 
.condition  annexed  to  the  will  when  made,  that  it  should  not  lake  eflVcl,  if  tiiere  ghoul(i  he  a  total 
^change  in  the  situation  of  the  testator's  family,'  tlian  on  the  ground  of  any  presumed  alteration  of  in- 
dention ;  wiiich  alteration  of  intention  sliould  seem  in  legal  reasoning  not  very  material,  nnles.--  it  be 
.considered  as  siillicient  to  found  a  presumption  in  fact,  that  an  actual  revocation  has  followeil  tliere- 
.iipon.  15ut,  upon  wiiatcver  grounds  this  ride  of  revocation  may  he  supposed  to  stand,  it  is  on  all  hands 
allowed  to  apply  only  in  cases  where  llie  wite  and  cliiidreii,  the  new  olijpcts  of  duty,  are  wliolly  un- 
provided for,  and  where  there  is  an  entire  disposition  of  ihe  whole  estate  to  their  exclusion  and  pre- 
judice. This,  liowever,  cannot  be  said  to  be  the  case,  where  the  same  persons,  \  ho,  after  the  maU- 
jng  of  tlie  will,  stand  in  the  legal  relation  of  wife  and  children,  were  belore  specifically  conteniplated 
and  provided  (or  by  the  testator,  though  under  a  difierent  character  and  denomination."  2  fvist,530. 
See  5  Ves.  ji.  G5G.  Where  two  wills  are  found  in  the  possession  of  ilie  testator,  to  iuvalidaie  the  first 
the  second  should  expressl)'  revoke,  or  be  clearly  incompatible  with  the  first  devise,  lor  no  siibsequeni 
,devine  will  revoke  a  prior  one,  unless  it  apply  to  the  same  subjecl-inatter.  1  P.  Wins.  315.  7  IJro.  I'. 
■C  344.  Cowper,  87.  A  devise  of  real  property  is  not  revoked  by  the  bankruptcy  of  the  devisor. 
The  master  of  the  rolls  said,  '•from  the  moment  the  debts  are  paid,  the  assignees  are  mere  trustees 
for  the  bankiupt,  and  can  be  called  upon  to  convey  to  him."  In  this  case,  all  the  debts  were  paid, 
and  the  bankrupt  had  been  dea^l  some  time.  14  Ves.  580.  See  also,  as  to  implied  or  constiuciive  re- 
vocations, 3  Mod.  218.  Salk.  59-2.  3  Mod.  203.  2  East,  483.  Carth  81.  4  Burr.  2512,  7  Ves.  jr. 
348.    Cowp.  812.    4  F.ast,  419.    2  N.  R.  491,  and  Post. '  Title  by  Testament,'  489,  et  seq. — Christian. 

"As  to  what  shall  be  deemed  asuflicient  compliance  with  this  act,  see  IFonblanqueon  Equity.  193. 
■Phil,  on  Evid.  ch.  8,  sec.  8.  It  is  observable,  that  the  statute  requires  tliat  the  will  shall  be  in  vritiiig, 
but  it  shoiild  seem  it  would  suffice  if  in  print  and  signed  by  the  testator.    Semble,  2  M.  &,  S.  2oG. 

It  next  requires  that  the  will  shall  be  signed  by  the  testator,  or  some  other  person  in  his  presetice 
and  by  his  express  direction.  The  first  case  in  which  this  question  was  raised  was  Lernayne  us.  Stan- 
ley, 3  Lev.  1.  1  Eq.  Ca,  Ab,403,  in  which  case  it  was  determined,  that  if  the  testator  write  the  whole 
of  the  will  with  his  own  hand,  though  he  does  not  subscribe  his  name,  but  seals  and  publishes  it,  and 
three  witnesses  subscribe  their  names  in  his  presence,  it  is  a  good  will ;  for  his  name  l)eing  wriiteu 
ill  the  will,  it  is  a  sufficient  signing,  and  the  siatuie  does  not  direct  whether  it  shall  be  at  the  top,  bot- 
tom, &c.  But  from  the  case  of  llight,  lessee  of  Carter,  vs.  Price,  ( Doug.  241,)  it  may  be  inferred  that  the 
above  decision  will  apply  only  to  those  cases  where  the  testator  appears  to  have  considered  such  suf- 
ficient signing  to  support  his  will,  and  not  to  those  vyhere  the  testator  appears  to  have  intended  to  sign 
the  instrument  in  form:  and  Mr.  Christian,  in  his  edition  of  Bhickstone,  2d  vol.377,  n.  5,  properly  ob- 
serves, that  writing  the  name  at  the  beginning  vvoiild  never  be  considered  a  signing  according  to  the 
statute,  unless  the  whole  will  was  written  by  tlie  testator  himself;  for  whatever  is  written  by  a  stran- 
ger after  the  name  of  the  testator,  affords  noeyidence  of  the  testator's  assent  to  it,  if  the  subscription  of 
his  name  in  his  own  hand  is  not  subjoined;  ai;id  see  Powell  on  Devises,  63.  In  the  case  of  llight  vs. 
I'rice,  the  will  was  prepared  in  five  sheets,  ^tnd  a  seal  affixed  to  the  last,  and  the  form  ol  attestation 
written  upon  it,  and  the  will  was  read  over  tii)  the  testator,  who  set  his  mark  to  the  two  first  sheets, 
and  attempted  to  set  it  to  the  third,  but  being  unable  from  the  weakness  of  his  hand,  he  said  he  could 
not  do  it,  but  that  it  was  his  will;  and,  on  the  (iillowing  day,  being  asked  if  he  would  sign  his  will,  he 
said  he  would,  and  attempted  to  sign  the  two  remaining  sheets,  but  was  notable.  Lord  .Mansfield  ob- 
served, that  "the  testator,  when  he  signed  the  two  first  sheets,  had  an  intention  of  signing  the  others, 
but  was  not  able:  he  therefore  did  not  mean  the  signature  of  the  two  first  as  the  signature  of  the  whole 
will;  there  never  was  a  signature  of  the  whole."  Seealso4  Ves.jr.l97.  9Ves.249.  And  if  it  appear 
upon  a  will  of  personal  estate  that  something  more  was  intended  to  be  done,  and  the  party  was  not 
piHvented  by  sickness  or  death  from  signing,  thisdeclaration  at  the  beginning  is  not  sufficient.  4  Ves. 
197,  n.  9  Ves.  249.  But  where  a  will,  written  on  three  sides  of  a  sheet  of  paper,  and  duly  attested, 
concluded  by  stating  "that  the  testator  had  signed  his  name  to  the  twofirst  sides  thereof,  and  his  hand 
and  seal  to  the  last,"  and  it  appeared  he  had  put  his  hand  and  seal  to  the  last  only,  omitting  to  sign 
the  two  first  sides,  it  was  held  that  the  will  was  well  executed,  as  his  fiist  intention  was  abandoned  by 
the  final  signature  made  by  him  at  the  time  of  executing  the  will.  5  Moore,  484.  2  Bro.  &  Bing. 
650,  S.  C.  So  where  the  testator  had  executed  such  a  will,  but  some  years  afterwards  made  va- 
rious interlineations  and  obliterations  therein,  but  which  was  neither  re-signed,  republished,  nor  re- 
attfcsted,  but  a  fair  copy  was  afterwards  made,  in  which  he  added  one  interlineation  not  aflecting  his 
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estate,  whereas  otherwise  he  had  no  claim  hu\l  on  the  personal  assets.  This 
determination,  however,  alarmed  many  purchtisers  and  creditors,  and  threat- 
ened to  shake  most  of  the  titles  in  the  kingdom,  that  depended  on  devises 
by  will.  For,  if  the  will  was  attested  by  a  servant  lo  whom  wages  were 
due,  by  the  apothecary  or  attorney  whose  very  attendance  made  them  cre- 
ditors, or  by  the  minister  of  the  parish  vvho  had  any  demand  for  tithes  or 
ecclesiastical  dues,  (and  these  are  the  persons  most  likely  to  be  present  in 
the  testator's  last  illness,)  and  if  in  such  case  the  testator  had  charged  his 
real  estate  with  the  payment  of  his  debts,  the  whole  will,  and  every  dispo- 
sition therein,  so  far  as  related  to  real  property,  were  held  to  be  utterly  void. 
This  occasioned  the  statute  25  Geo.  II.  c.  (5,  which  restored  both  the  com- 
petency and  the  credit  of  such  legatees,  by  declaring  void  all  legacies  given 
to  witnesses,  and  thereby  removing  all  possibility  of  their  interest  affecting 
their  testimony.*  •  The  same  statute  likewise  established  the  competency 

freehold  estate,  but  the  cop3' was  never  signed,  attested,  or  puhlishsd,  and  the  will  and  copy  were 
(blind  locked  up  in  a  draw  together,  it  was  held  that  there  was  no  revocation  of  the  will  as  it  original- 
ly stood;  the  alterations,  &c.  being  merely  demonstrative  of  an  intention  to  execute  another  never 
carried  into  elTect.  Id.  ibid.  The  testator's  making  a  mark  at  the  fool  of  his  will,  if  intended  as  a 
signattH-e,  is  sufficient.    Freeman.  Rep.  538. 

The  next  doubt  that  occurred  upon  this  point  was,  whether  the  testator  sealins  his  will  was  not  a 
signing  witiiin  the  statute,  and  in  2Stra.7G4,  Lord  Raymond  is  reported  to  liave  held  that  it  was;  and' 
of  the  same  opinion  three  of  the  judges  appear  to  have  been  in  3  Lev.  1,  on  the  ground  that  sigimm  \ii 
no  more  ihan  a  mark,  and  sealing  is  a  sufficient  mark  that  this  is  his  will ;  but  in  1  Wils.  313,  such  opi- 
nion was  said  to  be  very  strange  doctrine  ;  for  that  if  it  were  so,  it  would  be  easy  for  one  person  to 
fijrge  any  man's  will  by  only  forging  the  names  of  any  two  ob^^cure  persons  dead,  lor  he  would  have 
no  occasion  to  forge  the  testator's  hand.  And  they  said,  "if  the  same  thing  should  come  in  question 
again,  they  should  not  hold  that  sealing  a  will  only  was  a  sufficient  signing  within  the  statute."  But 
in  12  Atk.  J7G,  Lord  Hardwicke  seems  to  have  thought  that  sealing  xvithout  signing,  in  the  presence  of 
a  third  witness,  the  will  havingbeen  duly  signed  in  the  presence  of  two,  would  have  been  sufficientto' 
make  it  a  good  will.  It  was  held  in  a  case  where  the  testator  was  blind,  that  it  is  not  necessary  to' 
lead  over  the  will  previous  to  the  execution  in  ihepresenre  of  the  attesting  witnesses.  2New.  R.  415. 
The  signing  of  the  testator  need  not  be  in  the  presenceof  the  witnesses;  it  suffices  if  he  acknowledges 
his  signature  to  each  of  them.    3  P.  \V.  253.    2  Ves.  451.    1  Ves.  J.  IL    SVes.504.    lVes.&,  B.362, 

Upon  the  attestation  of  a  will,  many  questions  have  also  arisen.  The  first  seems  to  have  been, 
whelher  the  witnesses  must  attest  the  signing  by  the  testator,  and  upon  this  point,  the  statute  not  re- 
quiring the  testator  to  sign  his  will  in  the  presence  of  the  witnesses,  it  has  been  held  sufficient  if  the 
testator  acknoxvledge  to  the  witness  that  the  name  is  his.  3  P.Wms.  253.  2  Ves.  254.  See  also  2  P, 
VVms.510.  Comyti's  Rep.  197.  I  Ves.  jr.  11.  The  next  question  respecting  the  attestation  was,  what 
shall  be  construed  a  signing  in  the  presence  of  the  testator  ;  and  upon  this  point,  which  first  came  in- 
to consideration  in  1  P.  Wins.  740,  Lord  Macclesfield  held,  that  "the  bare  subscribing  of  a  will  by 
the  witnesses  in  the  same  room,  did  not  necessarily  imply  it  to  be  in  the  testator's  presence;  for  it 
might  be  in  a  corner  of  the  room,  in  a  clandestine,  fraudulent  way,  and  then  it  would  not  be  a  sub- 
scribing by  the  witness  in  the  testator's  presence,  merely  because  in  the  same  room ;  but  that  here,  it 
being  sworn  by  the  witness  that  he  subscribed  the  will  at  the  request  of  the  testatrix  and  in  the  same 
room,  this  could  not  be  fraudulent,  and  was  therefore  well  enough."  So  in  the  case  in  2  Salk.  Gtii!; 
the  testator  having  desiretl  the  witnesses  to  go  into  aiiolher  room  seven  yards  distant  to  attest  it,  in 
which  roo:Ti  there  was  a  window  broken,  through  which  the  testator  might  have  seen,  the  attestation 
was  held  good;  for  that  it  was  enougli  that  the  testator  might  see  the  witnesses  signing,  and  that  it 
was  not  necessary  that  he  should  actually  see  them.  See  also  3  Salk.  395.  And  Lord  Tliurlow,  in  1 
r.ro.  C.C.  99,  relying  upon  the  authority  in  2  Salk.  G88,  inclined  to  think  a  will  well  attested  where 
the  testatrix  could  see  tiie  witnesses  through  the  window  other  carriage,  and  of  the  attorney's  office. 
Rut  the  above  cases  turned  upon  the  circumstance  of  the  testator  being  in  a  situation  which  allowed 
of  his  seeing  the  witnesses  sign  ;  if,  therefore,  he  be  in  a  position  in  which  lie  cannot  see  the  signing, 
it  seems  such  attestation  would  not  be  a  compliance  with  the  statute.  Carth.  79.  Holt's  Rep.  222. 
I  P.  Wins.  2  9.  2  Show  288.  And  in  the  case  in  Comyn's  R.  531,  it  was  determined  that  the  ques- 
tion, whether  present  or  not,  was  a  fact  for  the  consideration  of  the  jury,  upon  all  the  circumstances 
of  the  case.  See  also,  Stra.  1109.  And  if  the  jury  find  that  the  testator  was  in  a  situation  where  he 
could  not  see  the  witnesses,  the  will  is  not  duly  attested;  1  M.  c&  S.  294;  and  if  the  testator  were  at 
the  time  of  attestation  insensible,  though  the  witnesses  signed  in  his  presence,  it  is  not  a  good  attes- 
tation.   Doug.  241. 

It  seems  also  to  have  been  a  question,  whether  the  witnesses  should  not  attest  the  will  in  the  pre- 
sence of  each  other.  Bui  it  was  determined,  very  soon  after  the  statute,  that  though  the  witnesaes 
must  all  see  the  testator  sign,  or  acknovvledge  the  signing,  yet  that  they  may  do  it  at  different  times. 
Anon.2Cli.Ca.  109.  Freem.  486.  Cook  w.  Parson,  Pre.  Ch.  185.  Jones  «s.  Lake, cited 3  Atk.  177. 
J5ond  vs.  Sewell,  3  Burr.  R.  1773.  And  the  acknowledgment  by  the  testator  to  one  of  the  witnesses, 
who  did  not  see  him  sign,  is  good.  See  Addy  vs.  Grix,  8  Ves.  504.  Ellis  vs.  Smith,  1  Ves.  11.  As 
to  the  attestation  by  a  marksman ,  see  Harrison  vs.  Harrison,  8  Ves.  185.  It  is  not  necessary  that  the 
witnesses  should  in  their  attestation  express  that  they  subscribed  their  names  in  the  presence  of  the 
testator,  but  whether  they  did  or  not  so  subscribe  is  a  question  for  the  jury.  4  Taunt.  217.  Willes 
Rep.  I. 

Where  there  is  a  power  to  charge  lands  for  the  payment  of  debts,  or  for  a  provision  for  a  wife  or 
vounger  children,  a  court  of  equity  will  decree  a  will,  though  not  executed  according  to  the  statiJte, 
a  good  execution  of  the  power;  Soli.  &  Lef.  CO.  1  Duk.  165;  and  the  defective  execution  of  wills, 
in  exercise  of  a  power,  is  remedied  by  the  54  Geo.  111.  c.  163.  ChiiC'j. 

'Our  act  is  somcw   at  dilTerent,    II  will  be  noticed  hereafter. 
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oi'  creditors,  by  (liicclin;i^  tlio  tc.-slimoiiy  of  all  sucli  creditors  tube  udniitted, 
but  lcaviii<r  their  credit  (like  that  of  all  otlier  witnesses)  to  be  considered,  on 
a  view  of  all  the  circuiiistaiiccs,  by  the  court  aiui  jury  before  whom  such  will 
shall  be  contested.  And  in  a  much  later  case,  tlie  testimony  of  three  wit- 
nesses, wlio  were  creditors,  was  held  to  be  sufliciently  credible,  though  the 
laud  was  charged  with  the  payment  of  debts;  and  the  reasons  given  on  the 
former  determination  were  said  to  be  insuUicient.* 

"Another  inconvenience  was  found  to  attend  this  new  method  of  con- 
veyance by  devise  ;  in  that  creditors  by  bond  and  other  specialties,  which 
alfecled  the  heir  provided  he  had  assets  by  descent,  were  now  defrauded  ol 
their  securities,  not  having  the  same  remedy  against  the  (hviscc  of  their 
debtors.  To  obviate  which,  the  statute  3  &.  4  "W.  8c  M.  ch.  H,  [I  K.  C. 
ch.  105,]  hath  j)rovide(l,  that  all  wills  and  testaments,  limitations,  disposi- 
tions, and  appointments  of  real  estates,  by  tenants  in  l"eo-sim])le  or  having 
power  to  dispose  by  will,  shall  (as  against  such  creditors  only)  be  deemed 
to  be  fraudulent  and  void  :  and  that  such  creditors  may  maintain  their  ac- 
tions jointly  against  both  the  heir  and  the  devisee. t 

"A  will  of  lands,  made  by  the  permission  and  under  the  control  of  these 
Statutes,  is  considered  by  the  courts  of  law  not  so  much  in  the  nature  of  a 
testament,  as  of  a  conveyance  declaring  the  uses  to  which  the  land  shall  be 
subject :  with  this  difference,  that  in  other  conveyances  the  actual  subscrip- 
tion of  the  witnesses  is  not  required  by  law,  though  it  is  prudent  for  them 
So  to  do,  in  order  to  assist  their  memory  when  living,  and  to  supply  their 
evidence  when  dead  ;  but  in  devises  of  lands  such  subscription  is  now  abso- 
lutely necessary  by  statute,  in  order  to  identify  a  conveyance,  which  in  its 
nature  can  never  be  set  up  till  after  the  death  of  the  devisor.  And  upon 
fhis  notion,  that  a  devise  affecting  lands  is  merely  a  species  of  conveyance, 
is  founded  this  distinction  between  such  devises  and  testaments  of  personal 
chattels ;  that  the  latter  will  operate  upon  whatever  the  testator  dies  pos- 
sessed of,  the  former  only  upon  such  real  estates  as  were  his  at  the  time 
of  executing  and  publishing  his  will.  Wherefore  no  after-purchased  lands 
will  pass  under  such  devise,  unless,  subsequent  to  the  purchase  or  contract, 
the  devisor  republishes  his  will."t 

*Tlie  subscribing  witnesses  nwj' afterwards  be  atlmitted  to  prove  the  testator  was  insane  when  lie 
executed  his  will.  But  in  a  case  where  the  tlirec  witnesses  and  twelve  servants  swore  to  the  testa- 
tor's insanity,  tliej'  were  contradicted  by  the  whole  neighborhood,  and  the  subscribing  witnesses 
vveie  afterwards  convicted  of  peijury.    1  131.  Rep.  3G5.  Christian. 

t  With  respect  to  tiic  above  enactments  in  the  3&.  4  VV.  &  M.  c.  14,  see  the  decisions  Bac.  Ab.  Heir 
and  Ancestor,  F.  1  Chitty  on  I'l.  4th  edit.  42.  A  devise,  as  such,  is  liable  to  be  sued  at  law  only  in' 
an  action  of  debt,  and  not  of  covenant.  7  East,  ]28.  A  devise  to  raise  a  portion  (or  younger  chil- 
dren, according  to  an  agreement  before  marriage,  and  a  devise  (or  pnyinent  of  debts,  are  exceptions 
in  this  statute ;  see  section  4;  but  the  payment  of  the  debts  must  be  provided  for  effectually,  to  bring 
ihecase  within  the  exception.    1  Bro.  311.    2  Bro.  614.    7  Ves.  J.  323.  Chitty. 

tLord  Mansfield  has  declai'ed,  that  this  does  not  turn  upon  the  construction  of  the  statute  32  Henry 
Vlll.  c.  1,  (as  some  have  supposed,)  which  says,  that  any  person  having  laiids,  &c.  ma3'  devise ;  for 
the  same  rule  prevailed  before  the  statute,  where  lands  were  devisable  by  custom.  Cowp.  90.  It 
has  been  determined,  thai  where  a  testator  has  devised  all  his  lands,  or  all  the  lands  which  he  simll 
have  at  the  time  of  his  death,  if  he  purchase  copyholds  after  the  execution  of  the  will,  and  surrenders 
them  to  the  uses  declaredhy  his  will,  they  will  pass  by  the  will.  Cowp.  130  Or  if  the  testator,  after 
making  such  a  devise,  purchase  (reehold  lands,  and  then  make  a  codicil  duly  executed  according  to 
the  statute,  though  no  notice  is  taken  of  the  after-purchased  lands;  yet  if  the  codicil  is  annexed  to,  or 
confirms  the  will,  or,  as  it  seems,  has  a  reference  to  it,  this  amounts  to  a  republication  of  the  will,  and 
the  after-purchased  lands  will  pass  under  the  general  devise.  Cowp.  153.  Com.  3U3.  4  Bro.  2.  7 
Ves.  jr.  90.  But  if  the  codicil  refer  expressly  to  the  landsonly  devised  by  the  will,  then'  the  after-pur- 
chased lands  will  not  pass  under  the  general  devise  of  the  will.  7  T.  R.  482.  This  also  is  a  general 
rule,  that  if  a  man  is  seised  of  an  estate  in  fee,  and  disposes  of  it  by  will,  and  afterwards  make  a  con- 
veyance of  the  fee-simple,  and  take  back  a  new  estate,  this  new  estate  will  not  pass  by  the  will,  for  it 
is  not  the  estate  which  the  testator  had  at  the  time  of  publishing  his  will.  A  man  possessed  of  estates 
in  fee,  before  marriage,  in  order  to  make  certain  settlements  upon  his  wifeaud  children,  entered  in- 
to an  agreement,  in  which  he  reserved  to  himself  the  reversion  in  fee,  which  reversion  he  afterwards 
disposed  of  by  iiis  will;  and  after  the  making  of  his  will,  lie  executed  proper  conveyances  for  the  per- 
formance of  the  marriage  articles,  in  which,  after  the  limitations  to  his  wife  and  children,  he  took  back 
the  reversion  in  fee;  this  was  held  by  Lord  Loughborough  to  be  a  revocation  of  (he  will,  and  hisde- 
cisLon  was  afterwards  confirmed  by  the  House  of  Lord;',  in  the  case  of  Brydgcs  vs.  Dutchess  of  Chan- 
dog,  2  Ves.  jr.  417. 
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Having  preserved  unbroken  Mr.  B.'s  observations  upon  devises,  with' 
some  valuable  notes  of  former  editors  of  his  work,  1  proceed  to  lay  before 
the  student  some  additional  remarks  of  my  own. 

The  first  section  of  the  statute  of  wills  in  Virginia,  1  R.  C.  ch.  104,  is  to 
the  following  effect :  * 

1.  Be  it  enacted  by  the  General  Assembly,  That  every  person  aged  twen- 
ty-one years  or  upwards,  being  of  sound  mind  and  not  a  married  woman, 
shall  have  power  at  his  will  and  pleasure,  by  last  will  and  testanient  in  wri- 
ting, to  devise  all  the  estate,  right,*  title,  and  interest  in  possession,  reversion 
or  remainder,  which  he  hath,  or  at  the  time  of  his  death  shall  have,  of,  in, 
or  to  lands,  tenements,  or  hereditaments,  or  annuities  or  rents  charged  upon , 
or  issuing  out  of  them,  so  as  such  last  will  and  testament  be  signed  by  the 
testator,  or  by  some  other  person  in  his  presence,  and  by  his  direction  ;  and, 
moreover,  if  not  wholly  written  by  himself,  be  attested  by  two  or  more  cre- 
dible witnesses,  subscribing  their  names  in  his  presence. 

Let  us  examine  these  provisions  particularly. 

1.  "  Every  person  aged  twenty-one  years  or  upwards,  of  sound  mind, 
and  not  a  married  woman,  may  devise  lands.^'  Thus,  persons  under  age, 
idiots,  lunatics,  persons  non  compos  at  the  time  fioni  sickness,  and  married 
women,  are  denied  the  power  to  make  a  will  oi' lands;  and  this  power  does 
not  exist  in  any  case  independent  of  the  power  given  by  this  act  Observe, 
however,  that  this  section  is  confined  to  real  estates:  for  infants  (that^is, 
persons  under  the  age  of  twenty-one,)  may  devise  their  chattels  at  eighteen 
years  of  age,  or  upwards. 

Married  women  are  sometimes  empowered  by  settlement,  as  we  shall  see 
elsewhere,  to  make  a  disposition  or  appointment  by  instrument,  in  the  na- 
ture of  a  last  will ;  but  it  is  not  strictly  a  will :  it  is  an  execution  of  the  pow» 
er,  and  the  power  must  be  strictly  pursued. 

A  Bitnilar  decision  was  also  made  in  tlie  courts  of  conimon  pleas  and  king's  bench,  in  the  case  of' 
Goodlide  vs.  Otway,  7  T.  R.  39!).  In  dial  case,  Lord  Kenyon  lays  down  generally,  "  that  it  is  now 
fndispula'jiy  fixed,  that  where  the  whole  estate  is  conveyed  to  uses,  ihougli  tbe  ultimate  reversion 
comes  back  to  the  grantor  by  the  same  instrument,  it  operates  as  a  revocation  ot  a  prior  will,"  7  T. 
K.-1J9. 

liqnity  admits  no  revocation  which  would  not  upon  legal  grounds  bo  a  revocation  at  law.  There 
arc  three  cases  which  are  exceptions  to  this  general  rule,  viz:  mortgages,  which  are  revocations  pro 
tanto  only,  a  conveyance  for  payment  of  debts,  or  a  conveyance  merely  tor  the  purpose  of  a  partition 
of  an  estate.  In  the  two  first  a  (-ourt  of  equity  decrees  the  redemption,  or  the  surplus,  to  that  person 
who  would  have  been  entitled  if  such  mortgage  or  conveyance  had  not  existed,  i.  e.  the  devisee.  2 
V'es.  jun.  4'^.  Christian, 

If  an  estate  is  modified  in  a  different  manner,  as  where  a  new  interest  is  taken,  frohi  that  in  which 
It  stood  at  the  making  of  the  will,  it  is  a  revocation.  3  Atk.  711.  And  equitable,  being  governed  by' 
the  same  rules  as  legal  estates,  if  any  new  use  be  limited,  or  any  alteration  of  the  trusts  upon  which 
they  were  settled  take  place,  a  devise  of  them  will  be  revoked.  2  Atk.  579.  If  A  having  devised  lands 
to  B,  afterwards  convey  to  him  a  less  estate,  as  for  years,  to  commence  froni  the  death  of  the  devisor, 
this  is  a  revocation  of  the  devise  to  B ;  Cro.  Jac.  49 ;  but  a  grant  only  of  an  estate  for  years  is  not  a 
revocation  of  a  devise  in  fee.  2  Atk.  72.  Or  if  A,  after  devising  in  fee,  mortgage  his  lands  or  con- 
vey them  in  fee  to  trustees  to  pay  debts,  though  this  is  a  revocation  at  law,  it  is  not  so  ia  equity,  except 
piotaiUo.    1  Vern.  329, 342.    fcsce  also  3  Ves.juM.C54.  Chitty. 

8ec  most  of  the  cases  collected',  1  Saund.  277,  n.  4;  and  see  the  principle,  Gilb.  U- &  T.  116,  7.  t 
Co.  105,  6.  GT.  R.518.  If  an  estate  is  given  to  A  and  liis  lieirs,  or  to  A  and  the  heirs  of  his  body, 
or  any  interest  whatever  to  A,  and  A  dies  before  the  testator,  the  devise  is  lapsed  and  void,  and  the 
heirs  of  A  can  claim  no  benefit  from  the  devise.  A  severe  instance  of  this  rule  occurred  not  long 
ago  in  Ireland.  A  lather  devised  his  estate  to  his  eldest  son  and  the  heirs  of  his  body,  and  upon  fail- 
ifre  of  his  issue  to  his  second  son  in  like  manner  in  tail ;  the  eldest  son  died  before  the  father,  leaving 
several  children  ;  and  the  father,  supposing  that  the  eldest  of  them  would  take  under  the  devise  made 
no  alteration  in  his  will:  the  consequence  was,  that  the  devise  was  lapsed  and  void,  and  the  second 
sou  was  entitled  by  the  will  to  an  estate-tail,  in  exclusion  of  the  children  of  the  eldest  brother,  the 
first  objects  of  the  father's  bounty  and  regard.  The  court  of  king's  bench  in  Ireland  decided  in  favor 
of  the  grandson;  but  that  decision  was  reversed  by  the  king's  bench  and  house  of  loids  here,  the 
ques-tion  being  too  clear  to  admit  a  doubt.    White  U5.  White,  6  T.  R.  518.    1  Bio.  219.    Doug.  330. 

A  devisee  is  not  compellable  to  take  the  estate  devised  to  him,  and  a  devisee  in  fee  may  by  deed, 
witliout  matter  oi  record,  disclaim  the  estate  devised.    3  B.  &,  A.  31.  ChiUy. 

*  Hence,  I  presume,  a  right  of  entry  is  devisable.    In  England  it  ii  not,  for  which  reason  a  devisee 
cannot  maintain  a  writ  oi  right.    8  E.  552. 
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As  to  idiots,  lunatics,  and  persons  non  compos.*  It  is  icquiiod  lliat  the 
testator  be  "of  sound  mind;"  of  course,  persons  of  tlic  above  description 
are  excluded.  So,  also,  a  person  intoxicated,  so  as  to  be  deprived  of  his 
faculties,  or  in  the  delirium  of  fc^er,  or  imbecile  from  age,t  is  not  of  Icsta- 
mcntary  capacity.  But  a  lunatic  may  make  a  will  in  a  lucid  interval,  if  it 
be  a  calm  and  clear  intermission,%ttcnded  with  quietness  and  freedom  of 
mind.  But  this  must  be  proved;  for  though  it  is  a  rule  that  saneness  of 
mind  shall  be  presumed  until  the  contrary  is  proved  ;  yet,  when  lunacy 
IS  once  proved,  the  proof  of  a  lucid  interval  is  necessary,  or  the  lunacy  will 
be  presumed  to  have  continued.  And  observe,  if  a  will  be  made  when  the 
parly  is  not  qualified,  the  removal  of  the  disability  will  not  ipakc  it  good, 
unless  it  be  then  republished  ;  but  if  made  when  there  is  no  disability,  a 
subsequent  disability  will  not  affect  it,  except  where  a  woman  sole  makes  a 
will  and  afterwards  marries  ;  for  that  is  a  revocation.  But  if  a  man  of  sound 
mind  makes  a  will,  and  then  becomes  lunatic,  it  is  no  revocation,  even  if  a 
commission  of  lunacy  issue  against  him. 

2.  "  Shall  have  power  at  his  or  her  will  and  pleasure.'^  Freedom  of  mind 
is  as  essential  to  a  will  as  to  a  contract.  If,  therefore,  tlie  testator  be  under 
lep'al  duress,  or  even  under  such  compulsion  from  threats  or  violence,  a3 
may  reasonably  be  supposed  to  move  a  constant  man  ;  or  if  his  physician 
or  wife,  on  whose  attention  and  care  his  safety  and  comfort  depend,  avail 
themselves  of  their  situations  to  force  him  to  make  a  will  in  their  favour,  in 
all  these  cases  the  will,  if  it  appear  to  have  been  made  under  the  influence 
of  such  causes,  will  be  void.  It  is  not  possible  here  to  go  at  largo  into  this 
fruitful  subject.  I  must  content  myself  with  referring  to  Swinburne,  and 
the  other  writers  on  wills. 

3.  "  To  devise  all  the  estate,  right,  title,  and  interest."  At  common  law 
it  seems  a  man  could  not  devise  his  lands,  and  the  English  statute  makes 
use  of  the  language  "  all  and  every  person  having  an  estate  in  fee  simple." 
See  3  Co.  30,  where  the  language  of  the  act  is  given.  This  word  having 
was  decided  to  import  the  ownership  at  the  time  of  making  the  will ;  though 
an  equitable  ownership  will  sufllce.  See  Rob.  on  Ex.  of  Wills,  221.  See 
however,  3  Call,  298.  Cow.  90.  This  phraseology  varies  from  Mr.  Black- 
stone's  recital  of  the  act.  It  amounts,  however,  to  much  the  same  thing. 
Be  this  as  it  may,  if  a  man  had  not  seisin  of  the  lands  at  the  time  of  making 
his  will,  it  was  in  so  far  forth  void ;  for  a  devise,  as  Blackstone  tells  us,  was 
looked  upon  less  as  a  testamentary  disposition,  or  will,  than  as  a  convey- 
ance authorized  by  statute.  H«nce,  (sec  1  Rob.  on  Wills,  226,  231,)  if  a 
man  made  his  will  and  afterwards  purchased  other  lands,  they  could  not 
pass  by  that  will,  although  he  had  expressly  included  in  its  terms  all  the 
lands  he  might  thereafter  acquire  ;  for  (hough  a  will  of  personally  speaks  as 
at  the  death  of  the  testator,  (3  Call,  298,)  a  will  of  lands  does  not;  3  Call, 
303  ;  but  being  in  the  nature  of  a  conveyance,  it  speaks  at  the  time  of  pub- 
lication (or  acknowledgment.)  But  in  Virginia  it  is  otherwise;  for  here, 
after-purchased  lands  may  pass,  as  we  shall  see;  and,  moreover,  no  seisin 
is  necessary  in  the  testator  to  make  a  good  devise  ;  for  he  is  empowered 
to  devise  all  the  estate,  right,  title,  and  interest,  which  he  hath  in  possession, 

*  See  Kinlcside  vs.  Harrison,  2  Pliillemore.  As  to  the  omis  piobandi,  see  13  Vez.  88.  3  Ran.  399. 
Starkie,  1702  to  1712.    3  Bro.  441.    6  John.  R.  158. 

As  to  soundness  of  mind,  see  2  Evans  Fothier,  539.  1  Paige,  171.  2  Ilag.  122.  3  Atk.  168.  1  Bl. 
C.301.    8VCZ.67.    3  Mad.  Rep.  192.    2  Hag.  211.    ICh.  Rcp.24.    Moa^.'Ul.    8  Moss.  371. 

Thai  sironsjcr  evidence  o(  isanity  ia  required  where  kindred  are  disiiilieritedj  see  2  Hag.  Ubi  supra; 
andl  I'aige,  171. 

A3toundueinflueiico,sce5Seri.&R.207.  Paige,  171.  13  Serj.&,R.323.  3 Cowan, .037.  Hov. 
on  Frauds,  265,260.    3P.  Wins.  130.    13Vci.  138. 

That  imbecility  is  put  on  the  looting  of  Uuiacy  in  the  appointment  of  commillccs,  sec  Collinson,  65, 
§  6,  7,  8,  9,  10. 

tExtremeoldagc,  indeed,  docs  not  of  itself  disqualify ;  SJoIiii.  158;  bat  if  allsndcd  h\  imbccilify 
it  is  othci'wiiic. 


CiHAP.  19.]  DEVISES.  291 

reversion,  or  remainder ;  so  that  whether  he  may  liave  seisin,  or'only  aright 
of  entry  or  action,  it  would  seem  to  be  devisable,  for  it  is  an  interest  and  a 
rig-ht.  2  Mun.  200.  In  England,  on  the  other  hand,  if  a  man  be  disseised, 
he  cannot  devise,  f6r  ho  hath  not  that  seisin  which  the  statute  requires.  1 
Roberts,  223. 

And  here  it  may  be  material  to  add,  that  if  an  instrument  be  intended 
not  to  operate  until  the  death  of  the  party,  and  is  a  disposition  of  his  pro- 
perty to  take  effect  then;  it  is  a  will,  whatever  its  form;  whether  it  be  a 
deed  poller  indenture,  or  will  in  ordinary  form^  still,  ifit  is  testamentary  in 
its  operation  and  quality,  it  is  a  will.  2  Vez.  jr.  204,  218.  In  the  case  of 
Davenport's  will  in  chancery  at  Winchester,  a  power  of  attorney  w/orm, was 
held  by  Judge  Carr  to  be  a  good  will.  So  a  letter  has  been  held  to  be  a 
good  will :  1  John.  C.  15-3:  but  not  to  pass  lands,  unless  altogether  in  the 
testator's  hand,  or  executed  with  the  solemnities  required  in  wills  of  real 
estate. 

4.  "  Which  he  or  she  hath,  or  at  the  time  of  his  or  her  death  shall  have." 
By  these  words  the  English  principle,  already  alluded  to,  is  entirely  changed, 
for  a  man  may  now,  by  will,  devise  after-purchased  lands,  which,  as  has 
been  seen,  he  cannot  do  under  the  English  statute  of  wills.  1  Wash.  75. 
But  observe  ;  there  must  be  apt  words  to  do  this ;  for  if  a  man  by  his  will 
"  devises  all  his  lands,"  without  more  saying,  and  afterwards  purchases 
other  lands,  these  shall  not  pass,  because  there  was  no  apparent  intent  that 
they  should.  For  unless  it  be  so  expressed,  the  law  would  scarcely  pre- 
sume that  the  will  intended  to  pass  what  the  testator  had  not  yet  acquired. 
3  Call,  289,  299.  8  Cranch,  69,  70.  See,  also,  Kendal  vs.  Kendal,  5  Mun. 
272.  In  this  last  case,  it  seems  to  have  been  decided  that  a  codicil,  execu- 
■ted  after  the  new  purchase,  but  saying  nothing  about  it,  did  not  amount  to 
a  republication  of  the  will,  so  as  to  comprehend.it.  Sed  qu(Bre,  and  see  7 
¥ez.jr.  98. 

A  devise  of  an  estate  ^wr  autervie,  must  be  by  the  same  ceremonies  as  a 
devise  of  a  fee-simple  interest.    See  §  61. 

5.  "So  as  such  last  will  and  testament  be  signed  by  the  testator."  It 
was  at  one  time  doubted  (3  Lev.  1,  Lemayne  vs.  Stanley.  2  Str.  764. 
Show.  69,)  whether  sealing  was  not  signing  within  the  statute  ;  but  as  seal- 
ing has  no  characteristic  by  which  the  act  of 'execution  can,  after  the  testa- 
tor's death,  be  identified  as  his,  it  is  now  clearly  held  otherwise.  See  1 
Wills.  313.  1  Vez.  jr.  11.  2  Vez.  459.  Then  it  was  a  question  whether, 
if  the  testator  could  not  write,  his  making  his  mark  would  suffice.  Though 
a  like  objection  suggests  itself  to  this  as  to  sealing,  yet  it  can  scarcely  be 
imagined  that  the  legislature  intended  to  confine  the  power  of  devises  to 
those  who  could  write ;  and  therefore  it  has  been  settled  (8  Vez.  jr.  185. 
18  Vez.  504,)  that  the  testator's  making  his  mark  is  sufficient,  if  he  cannot 
write,  either,  I  presume,  from  want  of  instruction  or  weakness.  The  next 
question  is,  where  must  the  name  be  signed?  It  seems  in  Lemayne  vs. 
Stanley,  and  other  cases,  to  have  been  decided,  that  if  the  name  be  inserted 
thus,  "  I,  John  Stanley,  do  make  this,  &c."  and  the  will  be  in  the  testa- 
tors  hand-writing,  it  is  enough  ;  and  though  this  decision  seems  to  be  mo- 
dified by  that  of  Right  vs.  Price,  (Doug.  241,)  where  it  was  not  deemed 
sufficient,  because  it  appeared  the  testator  intended  to  subscribe  at  the  bot- 
tom, and  therefore  could  not  have  designed  the  words  in  the  beginning  as 
a  signing,  yet  it  would  seem  to  be  considered  the  law,  unless  where  it  is 
obvious  that  something  more  is  contemplated  to  be  done,  and  the  party  is 
not  arrested  by  sickness  or  death.     Coles  vs.  Trecothick,  9  Vez.  249. 

It  is  admitted  on  all  hands  that  this  has  strained  the  statute  very  hard. 
But,  still,  as  the  object  of  signature  was  identification  rather  than  the  fur- 
nishing of  evidence  of  the  act  being  finished  and  complete,  no  great  evil 
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could  exist  ill  England,  from  con.sidcrinff  ihc  Mgnaliiio  at  top  as  sufficient 
in  those  cases  where  the  whole  will  is  written  by  tlio  testator:  for  by  the 
English  law,  the  will,  though  so  ivriltcn,  must  be  published  in  presence  of 
witnesses,  and  clearly  attested  by  them  ;  so  that  ichai  that  is  done  it  is  com- 
plete, land  tmtil  it  is  done  it  is  incomplete.  Thus  both  objects  are  there  at- 
tained ;  the  identity  by  the  handwrilinfj,  and  the  ro)H/)/c/ion  by  i)ublication  ; 
but  to  transplant  this  tlccision  into  our  courts,  nii^^ht  produce  serious  mis- 
chiefs ;  for  the  law  provides, 

6.  "Thati/  not  wholly  written  by  himself,  it  must  be  attested  by  two  or 
more  witnesses;"  and  the  converse  of  the  rule  is  true,  that  if  wholly  writ- 
ten by  himself,  it  need  not  be  atlested.  If,  then,  the  name  at  the  top  of  the 
instrument  is  a  signing,  how  is  it  to  be  ascertained,  where  there  are  no  wit- 
nesses, whether  it  is  complete  or  not?  Orwillitbe  taken  for  granted,  in  all 
such  cases,  that  it  is  incomplete  ?  Unless  it  be  establi>shed  (which  hath  not 
heretofore  been  done)  that  the  instrument  must  bear  evidence  on  the  face 
of  it,  that  it  is  completed,  and  that  a  single  complete  clause  is  not  a  good 
will,  great  evil  might  ensue.  Thus,  if  a  father  having  ten  sons  and  ten  equal 
tracts  of  lands,  which  he  intends  to  divide  equally  among  them,  begins  his 
will,  "I,  John  Stanley,  devise  to  my  son  John,  one  of  my  ten  tracts,"  and 
so  on  to  nine  sons,  and  dies  without  making  the  devise  of  the  tenth  tract 
to  the  tenth  son,  he  would,  according  to  those  cases,  get  but  one  tenth  of 
one  tract;  for  each  of  the  other  clauses  in  the  will  are  good  and  complete 
in  themselves,  and  the  name  being  signed  in  the  commencement,  the  will 
is,  as  to  them,  valid  and  complete  ;  so  that  the  youngest  son  would  thus  get 
one-hundredth  part  of  the  estate,  though  one-tenth  was  intended  for  him. 
This  question  came  before  the  general  court,  in  the  case  of  Selden  vs.  Coal- 
ter,  2  Virg,  Ca.  553,  whereupon  the  court  was  of  opinion,  that 

1.  Our  statute  of  wills  was  borrowed  from  the  statute  of  29  Charles  % 
(with  one  exception,  which  dispenses  with  the  attestation  of  witnesses, 
where  the  will  is  altogether  written  by  the  testator,)  and  therefore  the  de- 
cision in  Lemaync,  vs.  Stanley,  that  the  name  of  the  testator  appearing  eith- 
er at  the  commencement,  or  in  the  margin,  or  at  the/oo/,  is  a  sufficient  sign- 
ing of  the  will,  ought  to  be  the  rule  in  the  construction  of  our  statute. 

2.  But  if  the  testamentary  paper  be  not  subscribed  by  the  testator,  and  on 
the  face  of  it  there  appears  an  intention  to  make  some  other  devises,  or  to 
do  some  other  act  which  is  not  done,  it  will  be  considered  as  wanting  that 
character  of  finality,  and  that  conclusiveness  of  intention,  which  are  requisite 
to  make  it  a  will,  and  it  ought  not  to  be  admitted  to  probat  as  such. 

3.  Such  circumstances  as  the  following,  viz.  a  statement  that  a  list  of  debts 
shall  accompany  the  paper,  and  none  such  be  found  ;  a  statement  that  his 
debts  are  to  be  paid  out  of  funds  hereafter  appropriated,  and  there  is  no 
such  appropriation  ;  an  intention  expressed  to  appoint  an  executor  which 
is  not  done ;  the  interlineation  of  certain  bequests,  and  the  underscoring 
of  others  without  erasing  them,  thoreby  shewing  a  suspended  intention  as 
to  those  bequests,  either  of  striking  them  out  or  not,  as  circumstances  may 
hereafter  require  ;  the  omission  of  the  date  ;  the  want  of  an  usual  conclu- 
sion, and  breaking  ofl'  abruptly,  &,c.  &c.  arc  such  as  tend  to  shew  that  it  is 
not  completed,  or  that  the  testator  (having  had  full  time  to  conclude  it, 
not  having  been  arrested  by  sickness  or  death,)  has  abandoned  his  original 
intention  :  and  that  it  is  therefore  no  will. 

7.  "Signed  by  the  testator,  or  by  some  other  person  in  his  or  her  presence, 
or  by  his  or  her  direction."  In  the  case  of  Burwell  rs.  Corbin,  (1  Ran. 
131,)  the  question  arose,  whether  the  direction  to  another  person  to  sign, 
must  be  in  the  presence  of,  and  proved  by  two  witnesses,  or  not  ?  The 
court  decided  that  every  im))ortant  requisite  of  the  statute  must  be  proved 
by  two  witnesses,  or  the  will  is  not  good  to  pass   real  estate;  and  that,  as 


CHAP.  19.]  DEVISES, 


293 


ilic  direction  to  a  tliinl  poison  to  siftn  tlic  will,  was  not  proved  by  each  of 
ilie  two  subscribing  witnesses,  the  will  was  insuflkient.  Judge  Iloane  dis- 
sented, and  gave  his  reasons  for  doing  so,  in  an  able  opinion.* 

8.  "And,  moreover,  if  not  wholly  written  by  himself."  This,  ns  has 
been  said,  is  an  innovation  on  the  English  statute. 

9.  "  Be  attested  by  <»;o  or  more  fre(/i6/c  witnesses."  The  English  sta- 
tute required  three  witnesses.  Credible,  it  is  supposed,  means  competent ; 
1  Rob.  on  Wills,  11(5;  so  that  if  the  witnesses  were,  at  the  time  of  attes- 
tation, incompetent  from  interest  or  infancy,  the  attestation  is  not  good. 

The  heir  has  a  right  to  call  for  all  the  subscribing  witnesses.  1  Vez.  sen. 
178.     Coop.  Ch.  Rep.  1-36.     4  Dessauss.  279.     Hov.  on  Frauds,  2GI. 

10.  "Subscribing  their  names."  These  words  were  left  out  of  the  revi- 
sal  of  1819,  probably  from  an  idea  that  they  were  surplusage,  and  implied 
by  the  word  attest.  However  this  may  be,  (and  sec  what  is  said  by  Sir  .1, 
Mansfield.  4  Taun.  233,)  the  legislature,  from  abundant  caution,  introduced 
them  again  by  an  amendment  in  1823.  Sess.  Acts,  ch.27.  In  Belfieldrs. 
Opie,  Winchester  chancery  court,  April,  1830,  it  appeared  that  in  the  interval 
between  1819  and  1823,  Mrs.  Parker  made  her  will,  which  was  proved  by 
two  witnesses,  only  one  of  whom  had  subscribed  the  will.  I  did  not 
however  decide  as  to  its  validity,  that  question  not  being  deemed  essential 
to  be  settled. 

11.  "In  his  or  her  presence."  The  attestation  and  subscription  by  (he- 
witnesses,  must  be  in  the  presence  of  the  testator  ;  that  is,  where  he  might 
see  them  without  moving  from  his  place.  1  M.  &  S.  294.  The  object  of 
this  regulation  is  obviously  to  prevent  the  substitution  of  another  paper  in 
the  place  of  the  real  will.  It  is  not  necessary  that  he  should  actually  see 
them.  2  Salk.  G88.  3  Salk.  395.  1  Br.  C.  R.  99.  On  the  other  hand, 
though  (he  subscription  of  the  witnesses  be  in  the  same  room  with  the  tes- 
tator, yet  if  it  was  done  in  a  corner  in  a  fraudulent  and  clandestine  way,  it 
would  not  be  a  subscribing  in  his  presence. t  So  though  he  be  corporeally 
present,  yet  if  his  percipience  and  intelligence  were  gone  at  the  time  of 
attestation,  (as  in  the  case  of  Right  vs.  Price,  Doug.  241,  where,  as  the  judg- 
es observed,  (he  testator  was  a  log  to  all  mental  purposes  ;  (he  trunk  re- 
mained, but  the  man  was  gone,)  the  attestation  is  not  good  ;  and  in  (hat 
case  it  was  adjudged  that  the  attestation,  as  well  as  the  testator's  signature, 
must  be  while  he  has  a  disposing  mind  and  memory.     Ibid. 

Yet,  (hough  the  object  of  the  statute  be,  that  the  testator  shall  be  in  such 
a  situation  as  to  be  able  to  sec  that  another  paper  is  not  substituted  for  (he 
real  wall,  a  blind  man  may,  nevertheless,  niake  a  good  will  of  lands  as  well 
as  of  personal  estate.  Boyd,  &.c.  vs.  Cook,  ex.  of  Vass,  3  Leigh,  32.  For 
the  statute  does  not  require  that  he  shouhl  sec  the  subscription,  but  that  they 
should  subscribe  in  his  presence  ;  and  where  (here  is  a  li(eral  compliance 
with  the  statute,  it  will  suffice,  if  there  be  sufficient  proof  to  rebut  any  im- 
putation of  fraud.  The  first  is  a  matter  for  the  court,  the  second  for  the 
jury.  In  the  case  of  a  blind  man,  stronger  evidence  would  be  required  than 
the  mere  attestation,  but  even  in  his  case  it  is  not  necessary  that  (he  will 
should  be  read  over  to  him  in  presence  of  the  attesting  witnesses.  See 
Longchamp  vs.  Fish,  2  N.  R.  cited  Phil.  Ev.  380. 

*  The  authority  of  this  case  is  very  much  shaken  by  the  cases  of  Jones  vs.  Smith,  in  G  Rand,  and  in 
Dudley  vs.  Dudley,  3  Leigh,  436. 

tin  2  Carr.  &  Payne,  488.  12  Eng.  C.  L.  Uep.  227.  C.  J.  Ahl.oit,  at  nisi  prius,  in  his  instroctiona 
to  the  jury,  observed,  "  if  the  will  was  atleslrd  in  the  room  in  which  the  testator  was,  it  is  clear  upon 
the  cases  tliat  that  is  sufficient;  "  and  again,  "you  will  have  to  say  whether  the  will  was  attested  in 
the  bed-room;  if  so,  there  is  no  doubt."  Hed  quce.r€,MK[see  1  l^eigh,  6.  There,  it  is  admitted  indeed, 
that  an  attestation  in  the  same  room  is  prima  facie,  in  the  testator's  presence,  and  therefore  good. 
But  it  is  not  good  if  he  could  not  have  seen  the  act  of  attestation,  nor  liave  so  changed  his  position 
without  the  aid  of  others  as  to  have  enabled  him  to  see  it.    Id. 
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12.  Wlint  h  it  tlmt  llio  witnesses  must  attest?  Ttwas  at  one  time  a  ques- 
tion, (-2  Atk.  I7^».  Cook  vs.  Parsons,  Prcc.  Ch.  185,)  whether  the  attes- 
tation by  tlic  witnesses  at  dillcrcnt  times  would  suHicc ;  and  whether  the 
acknowledgment  by  the  testator  of  the  signature  of  the  will  to  a  witness 
who  did  not  see  him  sign  it,  was  good.  In  some  cases  the  testator  went 
over  his  name  again  with  the  pen  ;  but  after  much  discussion  it  is  settled 
that  the  acknowledgment  to  the  witnesses  of  hishand-writing  to  the  signa- 
ture, is  siillicient.  IVez.jr.  11.  And  though  certaiidy  the  reasoning  of  the 
court  in  Ijurwcll  vs.  Corbiu  is  hostile  to  this  idea,  yet  they  do  not  appear  to 
contest  it.  It  seems,  however,  to  be  regretted  on  all  hands,  that  the  courts 
had  not  required  the  attestation  by  the  witnesses  to  l)c  simul  el  semel,  as 
they  would  have  been  a  check  on  each  other,  and  frauds  might  have  been 
prevented.     8cc  1  Rob.  on  Wills,  13(>. 

This  signing  and  acknowledgment  of  a  will  before  witnesses,  amounts  to 
what  is  called  a  publication  of  the  will,  although  they  are  not  informed  that 
«t  is  a  will,  and  though  the  testator  even  calls  it  a  deed.  Sec  Rob.  on  Ex. 
of  Wills,  tJOS,  ;30J).  There  can  be  in  England  no  other  valid  publication 
of  a  will  of  lands.  But  as  a  will  of  lands  in  Virginia  is  good  without  wit- 
rnesses,  if  wholly  written  by  the  testator,  the  publication  of  such  a  will  may 
of  course  be  by  some  other  act;  and,  as  I  conceive,  by  such  acts  as  amount: 
lo  a  publication  of  wills  of  personal  estate;  such  as  folding  the  will  and  en- 
fdorsing  it,  or  even  enclosing  it  in  another  paper,  and  endorsing  it  '•  This  is 
"ffny  will;"  or  ])Iacing  it  among  papers  of  importance,  or  any  other  act  which 
shows  it  to  be  intended  as  the  testator's  disposition  of  his  estate.  See  Rob. 
,on  Ex.  of  Wills,  392. 

"Sec.  2.  If  any  person  shall  subscribe  his  name  as  a  witness  to  a  will, 
wherein  any  bequest  is  given  to  him  :  if  the  will  cannot  be  otherwise  proved 
the  bequest  shall  be  void,  and  he  shall  be  compelled  to  give  testimony.  But 
if  the  witness  would  be  entitled  to  a  distributive  share  in  case  the  will  be 
not  established,  so  much  of  such  share  shall  be  saved  to  him,  as  shall  not 
exceed  the  value  of  the  legacy."  Thus  his  interest  is  removed,  whether  in 
favor  of,  or  against  the  will,  except  so  far  as  his  distributive  share  would  ex- 
ceed his  legacy.  The  English  statute  is  not  as  comprehensive  as  ours. 
Sec  2  13.  C.  377. 

"Sec.  3.  No  devise  so  made,  or  any  clause  thereof,  shall  be  revocable 
but  by  the  testator's  destroying,  cancelling,  or  obliterating  the  same,  or 
causing  it  to  be  done  in  his  presence,  or  by  a  subsequent  will,  codicil,  or 
declaration  in  writing,  made  as  aforesaid." 

1.  This  is  clearly  confined  to  revocations  of  wills  of  real  estate. 

2.  There  must  be  animus  revocandi ;  a  design  to  revoke  ;  for  if  by  mis- 
take a  testator  should  tear  up  his  will,  it  might  be  set  up  in  equity  ;  and 
this,  too,  even  though  he  had  done  it,  conscious  that  it  was  his  will,  but  on 
a  presumption  that  a  later  will  was  good,  which  in  fact  was  not  so.  1  Eq. 
Ca.  409.  1  P.  Wms.  345.  So  if  he  by  accident  defaced  it ;  as  by  throw- 
ing ink  on  it ;  3  Hen.  517  ;  or  by  tearing  a  latter  will  when  he  supposed  he 
was  cancelling  the  former ;  these  would  be  no  revocations.  3  H.  &  M. 
52G.  So  where  in  a  passion  he  tore  his  will  in  four  pieces,  but  before  he 
had  finished  all  he  intended  for  its  destruction,  he  was  prevented  from  pro- 
ceeding, became  calm,  fitted  the  pieces  together,  and  said,  "  It  is  well  it  is 
no  worse."  The  court  said  if  the  jury  believed  he  had  not  completed  what 
he  intended  for  its  destruction,  it  was  no  revocation.  3  Barn.  &  Aid.  489. 
See,  also,  Bates  vs.  Holman,  (3  Hen.  502,)  on  this  subject.  On  the  other 
hand,  though  the  act  of  cancelling  is  incomplete;  yet  if  the  intention  to 
cancel  is  clear,  and  the  belief  that  it  was  cancelled  is  shewn,  it  amounts  to 
a  revocation  ;  as  where  a  testator  partly  tore,  and  then  threw  his  will  de- 
signedly into  the  fire,  and  another  person  snatched  it  out,  and  preserved  it. 
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llioiM'^h  lie  rc(|ucslc(l  lici'  i.o  destroy  it,  vvliich  blu;  :iftcivvaitls  caitl  -Jic  had 
done ;  tlic  will  was  adjutli^cd  to  be  revoked.*  2  Bl.  llej).  10-13.  Mole  is. 
Thomas,  \>  lien.  520.  And  tliou<;h  he  afterwards  expressed  great  regret 
that  he  had  done  so,  it  made  no  dillerencc ;  nor  could  it  operate  a  republi- 
cation by  implication,  lor  that  can  never  be.  See  1  Rob.  on  Wills,  '280. 
If  a  man  liavc  duplicates  of  his  will,  one  of  which  he  retains,  and  cancels, 
tliis  cancels  the  other  ;  1  P.  Wms.  345.  13  Vez.  jr.  290,  301j  ;  where  there 
are  several  cases  put  as  to  duplicates,  that  arc  both  curious  and  interesting. 

A  cancelled  will  is  not  revived  necessarily  by  the  destruction  of  a  substi- 
tuted will.  But  where  a  second  will  is  made,  the  first  remaining  uncancel- 
led, it  has  been  decided  that  the  cancelling  of  the  second  revives  the  first. 
See  Cow.  49.  4  Bur.  251-2.  3  H.  a  M.  502,  (admitted)  and  the  cases  ci- 
ted in  that  case  by  appellee's  counsel,  p.  513. 

Parol  evidence  is  admissible  of  the  intention  on  a  question  of  revocation 
by  cancelling,  as  the  cases  above  cited  prove:  and  the  same  thing  is  also 
adjudged  in  Bates  vs.  Holman. 

2.  "Or  by  a  subsequent  will,  codicil,  or  declaration  in  writing,  made  ab 
aforesaid :  "  that  is,  with  the  solemnities  required  by  the  first  clause  of  the 
act.  In  the  English  statute,  the  clause  respecting  revocations,  dilVers  in  its 
language  from  that  respecting  the  publication  of  the  original  will,  seeming 
to  require  the  testator  to  sign  a  will  revoking  another  will,  in  the  ])resencc 
of  the  witnesses  :  but  courts  have  construed  it  otherwise.  In  our  law  there 
js  no  room  for  difliculty  on  this  subject,  as  our  statute  requires  a  revoking 
will  to  be  made  with  the  same  solemnities  and  ceremonies  which  are  neces- 
sary in  other  wills  of  lands. 

Though  the  provisions  of  a  subsequent  will  are  inoperative  from  extrinsic 
circumstances,  as  the  incapacity  of  the  devisee,  yet  is  it  good  as  a  revocation, 
if  executed  with  the  solemnities  required  by  the  statute.  1  Rob.  on  Wills^ 
198.     Thus, 

A  devise  to  a  person  disabled  to  take  (e.  g'.  in  England,  to  a  papist,)  though 
void  as  a  devise,  is  good  as  a  revocation.  Roper  vs.  Ratclilfe,  10  Mod, 
230,  cited  7  .John.  C.  271. 

By  the  English  statute  a  will  might  be  expressly  revoked  by  other  writing 
than  a  will,  if  signed  according  to  the  directions  of  the  act.  Our  law  con- 
tains a  provision  somewhat  dificrent.  Express  revocations  can  only  be  by 
cancelling,  or  obliterating,  or  by  subsequent  will,  or  declaration  in  writing, 
executed  as  a  will  is  required  to  be  executed. 

Notwithstanding  the  strong  language  of  the  statute,  implied  rcvocalions 
still  exist.  The  negative  language  of  the  English  act  is  as  strong  as  ours  , 
'  no  devise  shall  be  revoked  except,  &c."  yet  implied  revocations  are  ad- 
mitted there.  In  Wilcox  vs.  Rootes,  (1  Wash.  140,)  the  testator  died  be- 
fore our  act  took  effect ;  so  that  the  decision  was  not  upon  our  law.  In 
Ycrby  vs.  Yerby,  the  question  was  expressly  raised,  whether  there  could  be 
any  other  implied  revocation  under  our  act,  than  that  expressly  j)rovided 
lor,  viz.  the  birth  of  a  child  after  the  testator's  death.  The  court  declined 
deciding  "  whether  the  ground  of  implied  revocations  taken  by  our  act  is 
narrower  than  that  which  before  existed  ;"  but  declared  strongly,  "  that  if 
the  negative  words  in  the  commencement  of  the  clause  (which  are  similar 
to  the  English  act)  had  not  put  an  end  to  implied  revocations,  neither  could 
the  particular  afiirmativc  declaration  thereof,  going  to  cases  not  coming  up 
lo  the  general  doctrine,  and  only  inserted  from  abundant  caution."  3  Call 
339.  Accordingly  we  see  afterwards  in  Hughes  vs.  Hughes,  (2  Mun.209,) 
that  the  existence  of  implied  revocations  is  admitted.  4  John,  C.  506,  ac- 
cord. 

What,  then,  arc  implied  revocations  r 

'  Yd  iCe  Uojd  li,  Look,  c.\.tculoi  ol  Vass,  3  Lcigli.  'i2. 
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1.  Not\vitli:;t;iuilino  llic  laiiiruago  of  llie  act,  (I  II.  C.  cli.  109,  §  22,)  a 
ncrson's  bccoiuiiiy-  lunalic,  and  a  cuinniissioii  of  lunacy  being  issued  against 
liijn,  is  no  revocaliun  of  a  will  made  by  liini  when  sane.     2  JMun.  209. 

2.  The  marriage  of  a  woman,  after  she  has  made  a  will,  is  a  revocation, 
jMOvided  she  continues  covert  till  her  death  ;  1  Rep.  01;  and  I  think  the 
better  opinion  is,  that  it  is  not  revived  by  her  becoming  discovert;  though 
Mr.  Roberts  seems  to  think  otherwise.  See  1  Rob.  on  Wills,  325.  Yet 
see  2  \i.  C.  499.  2  P.  Wnis.  021.  2  T.  R.  084.  Upon  ])rinciplc,  the 
marriage,  which  vests  the  entire  control  of  the  wife's  property  in  the  hus- 
band, must  operate  a  revocalion,  both  because  it  evinces  a  change  of  will, 
and  because  otherwise  the  will  of  a  woman  who  afterwards  married  vvoidd 
be  irrevocable.  Sec  1  Rej).  01.  Rut  if  it  is  once  a  comj)Iete  revocation,  it 
seems  diflicult  to  imagine  how  it  should  be  revived  without  a  republication. 
1  John.  C.  25S,  agrees  with  this  opinion. 

o.  The  marriage  of  a  man  and  birth  of  a  child  concurring,  will  revoke  a 
will  made  prior  to  his  marriage,  when  he  had  no  children  living,  il"  the  will 
contained  a  disposition  of  his  ivhole  estate  ;  and  this  presumed  revocation 
arises  from  the  obvious  idea  that  no  man  could  be  so  unnatural  as  to  disin- 
Iierit  his  olFspring  in  favour  of  strangers.  See  5  T.  R.  58.  But  it  would 
seem  all  these  things  must  concur : 

First.  That  the  will  be  made  when  the  testator  has  no  child.  3  Call, 
Yerby  vs.  Yerby,  331,  342.^ 

Second.  Subsequent  marriage  ;  for  until  our  act  of  assembly,  if  a  mai- 
ned  man  make  a  will  of  lands,  bcl'ore  he  had  children,  and  one  was  after- 
wards born  to  him,  this  did  not  revoke  his  will.  See  5  T.  R.  51.  1  Rob. 
on  Wills,  310,  &c. 

Third.  Birth  of  a  child  or  cl'ildrcn  ;  for  subscqucjit  marriage,  without 
the  birth  of  a  child  or  children,  is  no  revocation.  Id.  Ibid.  4  John.  C. 
500. 

Fourth.  The  will  must  contain,  it  would  seem,  a  disposition  of  the  tes- 
tator's whole  estate,  or  of  the  bulk  of  it,  or  there  will  be  no  implied  revo- 
cation. Doug.  31.  1  Rob.  313,  citing  Wright  vs.  Netherwood.  Yerby 
vs.  Yerby,  3  Call,  337. 

4.  A  change  of  the  state  of  the  property  devised  will  work  a  revocation  ; 
and  this  in  some  cases  obviously  results  from  the  nature  of  the  thing :  as 
where  the  testator  sells  the  estate  devised,  (see  7  T.  R.  110,  7wte,)  it  could 
not  be  otherwise  than  a  revocation  ^jro  tanto.  5  John.  C.  411.  But  more- 
over, the  property  devised  by  a  will,  must  remain  in  the  testator  in  the  same 
plight,  and  unaltered  ;  for  if  he  new  models  it,  or  changes  the  title,  he  re- 
vokes the  preceding  testamentary  disposition  :  and  this,  even  though  as  re- 
spects the  beneficial  interest,  he  is  in  the  same  situation  as  before  ;  as  where 
after  the  will  he  conveys  the  land  in  trust  for  himself.  So  that  whether  the 
conveyance  be  by  deed  at  common  law,  or  under  the  statute  of  uses — ■ 
whether  the  estate  be  legal  or  equitable,  real  or  personal, — yet  in  all  cases, 
where  the  whole  estate  is  conveyed  away,  though  the  ultimate  reversion 
come  back  to  the  grantor  by  the  same  instrument,  it  is  a  revocation.     Sec 

1  Saund.  277,  n.  4.     See  also  the  cases  cited  in  Hughes,  vs.  Hughes'  Exr. 

2  Mun.  209,  &.c.  7  John.  C.  258,  270.  19  Vez.  170,  178.  So  a  mortgage 
ill  fee  is  a  revocation  in  law  in  tula,  but  in  equity  pro  tanto  only.  3  John. 
l48.  See  7  T.  R.  417.  On  the  other  hand,  a  covenant  to  convey  is  not  a 
revocation  at  law,  but  it  is  in  equity,  which  considers  the  contract  to  con- 

*  111  Sheath  vs.  York,  1  Vcz.  &.  Beame,  339,  the  testator  havinu  made  his  will  during  his  first  mar- 
riage, and  when  he  liad  a  son  and  lieir  apparent,  alierwards  married  a  second  time  and  had  a  daugh- 
ter. Sir  Wm.  Grant  decided  that  this  was  no  revocation  as  to  tlie  realty.  The  ecclesiastical  court 
decided  it  was  revoked  as  to  (he  personalty.  In  a  former  case  of  Tiiomson  vs.  Whepperd,  they  had 
decided  that  similar  circumstancea  did  not  revoke  the  will.  Sec  the  note  of  that  case,  id.  392.  bir 
S.  Romilly  had  cited  it,  arfruendo,  as  a  case  in  which  the  decree  o(  the  ecclesiastical  court  was  for 
(he  revocation.    He  tttcd  it  fioin  Atnblei ,  490,  Wjl.    The  crioi,  1  piesiinie,  was  lu  the  reporter. 
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vey  as  tantamount  to  an  actual  conveyance.     See  3  Atk.  804,  &c.     2  P. 
Wms.  334,  624. 

5.  Besides  the  implied  revocations  known  to  the  English  law,  there  seems 
to  be  a  case  provided  for  by  our  act,  in  wliicli  the  will  is  avoided  partially, 
or  entirely,  according  to  circumstances.  The  law  provides,  (§  3,)  that  a 
will  made  when  the  testator  had  no  child  living,  wherein  any  child  he  might 
have  is  not  provided  for  or  mentioned,  shall  be  of  no  effect  during  the  life 
of  a  child  born  afterwards,  whether  during  his  life  or  after  his  death,  and  shall 
be  void,  unless  the  child  die  unmarried,  and  under  twenty-one  years  of  age. 
Here  oi)serve  the  following  particulars.  The  clause  applies  only. 
First.  Where  the  testator  had  no  child  living  at  the  date  of  his  will.  See 
Yerby  vs.  Yerby,  3  Call,  334. 

Second.  Where  in  the  will  the  afterborn  child  is  not  provided  for:  for  if 
it  be,  however  small  the  provision,  the  law  does  not  apply. 

Third.  And  is  not  mentioned:  for  if  mentioned,  the  law  seems  to  pre- 
sume the  parent  would,  if  he  had  intended,  have  made  provision  for  it. 

Fourth.  The  birth  of  a  child  is  no  revocation  if  he  dies  before  the  testa- 
tor; for  the  words  are,  "if  at  the  time  of  his  death  he  leave  a  child." 

Fifth.  The  act  applies  if  the  testator  "leave  his  wife  enceinte  of  a  child 
which  shall  be  born." 

Sixth.  The  effect  of  the  birth  of  the  child  is,  that  i\\Q  will  shall  have  no 
effect  during  the  life  of  the  child  ;  and  shall  be  void  if  the  child  marries  or 
attains  the  age  of  twenty-one  years.     But, 
Seventh.  It  will  be  good  if  the  child  die  unmarried  and  under  age. 
There  are  two  other  cases  provided  for  by  our  law  ;  1  R.  C.  eh.  104,  §  3 
and  4. 

The  case  of  a  testator  having-  children  born,  and  leaving  children  born 
afterwards  in  his  lifetime,  and 

That  of  a  testator  having  children  born,  and  leaving  his  wife  enceinte  of  a 
child  which  shall  be  born. 

For  both  these  cases  the  same  remedy  is  provided.  The  will  is  not  a- 
voided  as  in  the  cases  under  the  third  section,  but  it  is  declared  that  the 
afterborn,  or  posthumous  child,  shall  succeed  to  the  same  portion  of  the 
father's  estate,  as  if  he  had  died  intestate  ;  towards  raising  which  portion, 
the  devisees  and  legatees  shall  contribute  proportionably  out  of  the  parts 
devised  and  bequeathed  to  them. 
Here  observe. 

First.  If  the  child  be  provided  for  by  settlement,  the  act  does  not  apply^ 
and  herein  these  clauses  differ  from  the  former,  of  which  the  words  are 
"  every  will  and  testament  wherein  any  child  he  might  have  is  not  provided 
for ;"  but  these  clauses  refer  both  to  provision  by  will  and  by  settlement. 

Second.  The  child  must  be  neither  provided  for,  nor  disinherited,  but 
only  pretermitted  ;  i.  e.  passed  by  or  overlooked,  as  I  presume  :  and  a  devise 
of  his  estate,  to  be  equally  divided  among  his  children,  does  not  include  a 
posthumous  child.  He  is  therefore  to  be  considered,  in  that  case,  as  pre- 
termitted.    3  Mun  20. 

Third.  It  must  be  a  child  born  after  the  will  was  made ;  for  if  a  father 
even  by  mistake  pretermits  one  of  the  children  living  when  he  makes  his 
will,  the  will  is  nevertheless  good  and  valid,  and  is  not  affected  thereby. 

Fourth.  It  shall  succeed  to  the  same  portion  of  the  estate  as  if  the  father 
had  died  intestate,  and  the  devisees  and  legatees  shall  contribute  towards 
raising  the  portions,  but  the  will  is  not  revoked.  Under  this  clause  of  the 
act,  the  share  of  the  afterborn,  or  posthumous  child,  is  not  to  be  had  by  di- 
viding the  estate  into  equal  parts,  but  by  a  charge  upon  the  other  devisees 
and  legatees  proportionably  ;  and  if  any  devisee  has  sold  his  portion  the 
purchaser  from  him  holds  subject  to  the  claim,  whether  he  had  or  had  not 
38* 
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notice.  3  Mun  20.  In  the  estimate  of  his  share,  the  rents  and  profits  ol' 
the  real  estate,  the  liires  of  the  negroes,  and  interest  and  profits  of  the  per- 
sonalty anterior  to  his  getting  his  portion,  arc  all  to  be  considered  and  in- 
cluded.    Ibid. 

"  Sect.  6.  When  an  estate  of  any  kind  is  devised  or  bequeathed  to  a  per- 
son being  the  child  or  other  descendant  of  the  testator,  and  the  devisee  or 
legatee  dies  testate  or  intestate  during  the  testator's  life,  having  children  or 
their  descendants,  who  shall  survive  the  testator,  the  legacy  shall  not  lapse  ; 
but  the  estate  shall  vest  in  the  children  or  descendants  in  the  same  manner 
as  if  the  legatee  or  devisee  had  survived  the  testator,  and  then  died  unmar- 
ried and  intestate."* 

We  are  told  by  Mr.  Christian,  in  his  note  to  page  379,  that  if  an  estate 
in  lands  is  given  to  A  and  his  heirs  by  will,  and  A  dies  in  the  testator's  life- 
time, the  devise  lapses  or  fails  ;  so  that  A's  heirs  cannot  take.  For  they 
cannot  take  as  purchasers,  as  the  word  is  clearly  used  as  u  word  of  limita- 
tion ;  nor  can  they  take  as  heirs  by  descent,  for  no  estate  ever  vested  in  A. 
This  clause  of  our  act  was  introduced  to  provide  for  certain  cases  of  this 
description.     Observe,  then,  first,  to  what  cases  it  does  apply  ; 

1.  "  Whenever  an  estate  of  aHy  kind  shall  be  devised  or  bctpicalhed." 
Here  the  common  law  distinctions  between  real  and  personal  estate  arc 
obviously  alluded  to,  and  the  legislative  will  to  embrace  both  species  clear- 
ly manifested. 

2.  The  devisee  must  be — 

First.  A  child  or  other  descendant  of  the  testator. 

Second.  Dying  in  the  lifetime  of  the  testator. 

Third.  Leaving  a  child  or  children,  or  one  or  more  descendants  of  a 
child  or  children. 

Fourth.  Who  shall  survive  the  testator. 

And  these  four  things  must  occur  ;  fur  if  a  itian  devise  even  to  his  brother 
and  sister,  and  the  devisee  dies  in  his  lifetime  leaving  children,  the  legacy 
shall  lapse. 

So,  too,  if  a  man  devises  or  bequeaths  any  estate  to  his  child,  the  case 
is  not  within  this  act  if  the  child  siirvives  the  father;  for  in  such  case  the 
devise  never  did  lapse,  but  vested  immediately.  Yet,  if  a  man  devises  or 
bequeaths  lands  or  personalty  on  a  contingency  even  to  a  child,  as  "if  he 
attains  twenty-one  ;"  and  he  survives  the  testator,  but  dies  before  he  attains 
that  age,  there  was  a  lapse  of  the  legacy  at  common  law  ;  2  B.  C.  513  ;  and 
this  case  is  not  aided  by  our  statute,  which  only  embraces  the  case  of  "the 
devisee  or  legatee  dying  in  the  testator's  lifetime." 

It  may  be  observed,  that  at  common  law,  if  a  man  devised  laiids  to  A 
and  B  and  their  heirs,  and  B  died  before  the  testator,  A  would  take  the 
whole,  and  the  devise  did  not  lapse. t  2  Eq.  Ca.  344.  Salk.  238.  Show. 
91.  1  P.  Wms.  701.  2  P.  Wms.  489.  2  Fon.  363.  7  Bac.  (new  ed.) 
38.  2  Bac.  Dev.  L.  4.  Sed  vide,  2  Leigh,  645.  But  now,  if  B  was  the 
"  child  or  descendant  of  the  testator,  &c."  his  descendant,  I  presume,  would 
take  his  half  under  our  act,  otherwise  A  would  take  all  according  to  the 
above  decision,  which  certainly  would  conflict  with  the  spirit  of  the  act. 

*  The  estate  deviBed  would  of  course,  I  presume,  he  liable  to  liie  debts  of  the  decedent.  But  if  his 
other  estate  be  sufficient  to  dischiirge  his  debts,  eUM  the  estate  devised  exonerate  or  beara  portion 
of  the  debts  to  the  relief  of  the  legatee's  proper  estate  ?  By  no  means.  This  would  defeat  the  object 
of  the  act.  It  is  onl}'  liable  for  debts  in  case  the  proper  estate  falls  short;  otherwise,  the  wife  of  the 
legatee,  or  the  legatee  under  his  will,  would  be  let  in  to  a  beneficial  interest  in  that  estate  from  which 
the  act  expressly  excludes  them.  Kremer  vs.  Branham,  Winchester  Chancery  Court,  April,  1829. 
In  that  case  another  question  also  arose.  The  legatee  died  leaving  an  executor.  By  this  act  he  is 
(as  to  the  legacy  from  his  lather)  to  be  considered  as  intestate.  Rlust  there  then  be  an  administration 
on  this  estate  ?  1  thought  not.  The  object  of  the  act  was  ineiely  to  point  out  the  persons  wlta  were 
to  take. 

t  Thi3  would  not  be  so  when  the  construction  of  the  will  \vould  create  a  tenaiicx  in  common.  Sec 
Aclnoyd  &,  Smithson,  1  Brown. 
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Secoiully.  What  shall  become  of  the  deceased  legatee's  portion  ?  It 
shall  vest  in  his  descendants,  as  if  he  had  died  unmarried  and  intestate. 

1.  Unmarried  :  so  that  if  he  or  she  were  married,  the  wife  or  husband 
v/ould  have  no  distributive  share  with  the  children,  though  she  should  sui- 
%ive  the  testator  : — 

2.  And  intestate.  No  will  made  by  him  shall  have  any  effect  or  opera- 
tion upon  the  legacy  or  property  devised  :  whether  it  be  expressly  mention- 
ed by  him  in  his  will,  or  impliedly  included  in  general  and  comprehensive 
terms. 

"  Sect.  27.  All  original  wills  shall  be  recorded,  &c." 

Nevertheless  it  is  not  necessary  that  the  will  should  be  proved  in  a  court 
of  probate,  in  order  to  give  it  validity  as  a  will  of  lands.*  The  only  effect 
of  such  probate  is,  to  afford  one  mode  of  proof  that  the  will  is  genuine  and 
authentic.  1  Ran.  200,  per  Green,  J.  If  a  will,  indeed,  were  offered  for 
probate,  and  contested,  and  rejected  by  the  court  of  probate,  this  might  be 
used  (as  between  the  parties  to  the  contest)  as  the  decision  of  a  competent 
tribunal,  and  would  perhaps  condemn  it  forever. t  But  otherwise,  evidence 
of  execution,  such  as  was  allowable  before  the  passage  of  this  act,  would 
be  proper  and  available,  although  the  will  was  never  recorded. 

The  court  sitting  as  a  court  of  probate,  may  go  into  the  question  of  im- 
plied revocation.     1  Wash.  140.     2  Mun.  209. 

But  though,  as  between  the  parties  to  the  contest  before  the  court  of  pro- 
:ijate,  the  decision  may  be  final  and  conclusive,  if  against  the  will,  and 
though  the  decision  in  favour  of  it  never  can  be  contested  there,  (5  Mun, 
553,)  yet  it  is  provided, 

"Sect.  13.  That  if  any  person  interested  shall  within  seven  years  ap- 
pear, and  by  bill  in  chancery,  contest  the  validity  of  the  will,  an  issue  "  de- 
visavit  vel  non"  shall  be  made  up,  and  tried  by  a  jury,  whose  verdict  shall 
be  final  between  the  parties.  Infants,  femes-covert,  absentees,  and  per- 
sons no7i  compos,  have  a  like  period  after  the  reniovai  of  their  respective 
disabilities." 

1.  "Any  person  interested."  This  is'cssential  to  entitle  a  party  to  ap- 
peal from  the  sentence  of  the  court  of  probate;  1  H.  &  M.  406,  407;  or 
.to  sue  in  chancery  to  set  aside  the  probate  and  vacate  the  will ;  1  H.  &  M. 
406;  though,  as  amicus  curia,  one  not  interested  might,  before  the  court 
of  probate,  contest  the  will;  but  an  amicus  curiet  cannot  appeal.  2  Call, 
284. 

2.  The  validity  can  only  be  contested  by  bill  in  chancery.  5  Mun.  549; 
but 

3.  The  court  of  chancery  cannot  itself  decide  on  the  validity  of  the  will, 
but  must  direct  an  issue,  called  an  issue  "  devisavit  vel  non,"  to, be  tried  by 
a  jury,  whose  verdict  is  final,  except  that  a  new  trial  may  be  granted. 

A  court  of  equity  is  not,  by  the  English  system  of  jurisprudence,  the  pro- 
per tribunal  to  try  the  validity  of  a  will.  3  Merivale,  161.  3  Br.  P.  C.  358^ 
9  Mod.  90.  The  validity  of  a  will  of  personalty  is  tried  in  the  ecclesiasti- 
cal court ;  and  every  question  concerning  the  execution  and  validity  of  a 
will  of  lands  under  which  any  estate,  whether  legal  or  equitable,  is  claimed, 
is  properly  and  only  triable  at  law.  1  Mad.  207.  7  Bro.  P.  C.  449.  The 
heir  at  law  has  no  right  to  go  into  equity  as  of  course,  and  have  the  validity 

*The  coart  of  probate  occupies  tlie  placeof  a  jury,  as  to  the  facts,  and  ou^bt  to  find  all  proper  in- 
ferences from  fads  proved.  6  Kan.  33.  Some  notice  is  taken  also,  in  the  case  here  cited,  of  the  evi- 
dence which  is  necessary  to  sustain  a  will  of  real  estale.  If  a  will  be  on  two  sheets  of  paper,  it  would 
seem  that  both  should  be  in  the  room  at  the  time  of  execution  and  altestation.  It  is  not  necessary 
that  the  witnesses  should  attest  in  the  presence  of  each  other,  or  that  the  testator  should  declare  the 
instrument  to  \ye  his  will,  or  that  the  witnesses  should  attest  every  page,  folio,  or  sheet,  or  that  each 
should  be  particularly  shown  to  them,  .nor  tliat  the  witnesses  sLould  know  the  contents.  Bond,  &€. 
vs.  Seawell,  3  Bur.  1773. 

tSeeS  Leigh,  533,  32. 
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of  a  will,  by  which  he  i3  disinherited,  tried  by  an  issue.  When  it  has  been 
done,  it  has  been  because  there  was  no  opposition  to  it.  3  Merivale,  161. 
He  has  the  right  and  privilege  of  trying  the  question  in  ejectment,  in  whicli 
a  verdict  does  not  conclude  him.  If  he  waives  that  privilege  and  comes 
into  equity  by  bill,  there  must  be  an  issue  devisavit  vel  non,  and  he  must 
abide  by  the  rule  of  the  court,  which  considers  a  single  trial  of  that  issue 
final,  (unless  there  is  good  cause  for  a  new  trial.)  See  5  John.  C.  155.  2 
Cox,  4.    7  Br.  P.  C.  208. 

The  validity  of  a  will,  often  in  England,  comes  also  incidentally  in  ques- 
tion in  equity,  and  when  that  is  the  case  an  issue  devisavit  vel  nun  is  always 
directed,  for  the  court  cannot  decide  upon  the  validity  or  due  execution  of 
the  instrument.  But  with  us,  it  can  never,  I  conceive,  be  again  in  question, 
either  at  law  or  in  equity,  after  having  been  admitted  to  record  as  the  true  last 
will,  unless  it  be  directly  impeached  by  bill.  See  5  Mun.  552.  1  Leigh's 
Reports,  Neal  vs.  Neal. 

4.  A  new  trial  of  the  issue  may  be  granted.  This  may  be  done  by  the 
court  where  the  issue  is  tried,  or  by  the  court  of  chancery  on  the  return  of 
the  verdict. 

5.  The  suit  must  be  commenced  within  seven  years,  or  the  probate  shall 
■be  forever  binding ;  with  a  saving,  however,  in  favor  of  infants,  fifemes-covert, 
persons  absent,  ox  non  compos. 

In  briis  of  this  description  great  care  must  be  taken  to  have  all  the  proper 
parties  before  the  court.  For  if  any  are  omitted  or  are  not  parties  to  the 
issue,  a  verdict  in  favor  of  the  will  does  not  bind  them.  And  if  at  their  in- 
stance a  new  issue  be  tried  and  found  against  the  will,  it  would  overturn  it 
not  only  as  to  themselves  but  in  tola. 

In  Vaughan  vs.  Green,  1  Leigh,  287,  a  will  disposing  of  real  and  personal 
cs^tate,  but  not  duly  executed  as  to  the  real,  was  admitted  to  probate  by  the 
county  court  in  general  terms  in  1785,  and  never  contested.  It  was  held 
that  this  w'ds  full  probate  ;  that  the  heir  could  only  have  contested  the  will 
by  bill  in  chancery  within  seven  years;  and  he,  instead  of  contesting  it  hav- 
ing taken  as  devisee  under  it,  it  was  declared  that  it  must  now  be  taken  as 
a  complete  will  of  lands,  as  well  as  personalty. 

There  is  much  other  interesting  matter  connected  with  this  clause,  which 
I  shall  endeavor  to  present  when  I  come  to  speak  particularly  of  issues  out 
of  chancery. 

The  provisions  of  the  law  at  present,  in  regard  to  probates,  are  as  follows: 

1.  A  will  may  in  any  case  be  proved  in  the  general  court. 

2.  The  superior  courts  of  law,  and  the  county  and  corporation  courts, 
have  jurisdiction  of  the  probate  of  wills  and  testamentary  causes,  according 
to  the  following  rules,  and  in  the  following  order : 

The  mansion  house,  or  known  place  of  residence  of  the  testator,  where 
he  has  one,  gives  jurisdiction  to  the  courts  of  the  county  or  corporation  in 
which  it  is,  in  preference  to  those  of  any  other  county  or  corporation. 

If  he  have  no  mansion  house  or  place  of  residence,  and  lands  are  devised 
in  the  will,  the  jurisdiction  is  given  to  the  courts  of  the  county  or  corpora- 
tion in  which  such  lands  or  any  part  of  ihem  be;  so  that  in  this  case  the 
courts  of  several  counties  may  have  jurisdiction. 

If  neither  of  the  preceding  grounds  of  jurisdiction  exist,  the  will  may  be 
proved  in  the  courts  of  the  county  or  corporation  where  the  testator  shall 
die,  or  the  greater  part  .of  his  estate  shall  be.     1  R.  C.  104,  §  12. 

"We  have  now  considered  the  several  species  of  common  assurances, 
whereby  a  title  to  lands  aiid  tenements  may  be  transferred  and  conveyed 
from  one  man  to  another.  But,  before  we  conclude  this  head,  it  may  not 
be  improper  to  take  notice  of  a  few  general  rules  and  maxims,  which  have 
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been  laid  down  by  courts  of  justice,  for  the  construction  and  exposition  of 
them  all.     These  are, 

"  1.  That  the  construction  be  favourable,  and  as  near  the  minds  and  ap- 
parent intents  of  the  parties,  as  the  rules  of  law  will  admit.  For  the  max- 
ims of  law  are,  that  ^  verba  intentioni  debcnt  inservire ;'  and  '  benigve  inter- 
pretamiir  chartas propter  simplicUatem  laicorum.'  And  thnrefore  the  con- 
struction must  also  be  reasonable,  and  agreeable  to  commonnnderstanding. 

2.  "  That  quotics  in  verbis  nulla  est  ambiguilas  ibi  nulla  expositio  contra 
verba  fienda  est :  but  that,  where  the  intention  is  clear,  too  minute  a  stress 
be  not  laid  on  the  strict  and  precise  signification  of  words  ;  nam  qui  haeret 
in  litera,  haeret  in  cortice.  Therefore,  by  a  grant  of  a  remainder  a  rever- 
sion may  well  pass,  and  c  converso.  And  another  maxim  of  law  is,  that 
'mala  grammatica  non  vitiat  chartam ;'  neither  false  English  nor  bad  Latin 
will  destroy  a  deed.  Which,  perhaps,  a  classical  critic  may  think  to  be  no 
unnecessary  caution. 

3.  "  That  the  construction  be  made  upon  the  entire  deed,  and  not  mere- 
ly upon  disjointed  parts  of  it.  '  Nam  ex  antecedentibus  et  consequentibus  fit 
optima  interpretatio.'  And  therefore  that  every  part  of  it  be  (if  possible) 
made  to  take  effect :  and  no  word  but  what  may  operate  in  some  shape  or 
other.  '  Nain  verba  debent  intelligi  cum  effectu,  ut  res  magis  valeat  quam 
pereat. ' 

4.  "  That  the  deed  be  taken  most  strongly  against  him  that  is  the  agent 
or  contractor,  and  in  favor  of  the  other  party.  '  Verba  fortius  accipiuntur 
contra  proferentem.'  As,  if  a  tenant  in  fee-simple  grants  to  any  one  an  es- 
tate for  life,  generally,  it  shall  be  construed  an  estate  for  the  life  of  the 
grantee.  For  the  principle  of  self-preservation  will  make  men  sufficiently 
careful,  not  to  prejudice  their  own  interest  by  the  too  extensive  meaning  of 
their  words :  and  hereby  all  manner  of  deceit  in  any  grant  is  avoided  ;  for 
men  would  always  affect  ambiguous  and  intricate  expressions,  provided 
they  were  afterwards  at  liberty  to  put  their  own  construction  upon  thejn. 
But  here  a  distinction  must  be  taken  between  an  indenture  and  a  deed- 
poll:  for  the  words  of  an  indenture,  executed  by  both  parties,  are  to  be 
considered  as  the  words  of  them  bath ;  for,  though  delivered  as  the  words 
of  one  party,  yet  they  are  not  his  words  only,  because  the  other  party  hath 
given  his  consent  to  every  one  of  them.  But  in  a  deed-poll,  executed  only 
by  the  grantor,  they  are  the  words  of  the  grantor  only,  and  shall  be  taken 
most  strongly  against  him.  And,  in  general,  this  rule  being  a  rule  of  some 
strictness  and  rigor,  is  the  last  to  be  resorted  to  ;  and  is  never  to  be  relied 
upon,  but  where  all  other  rules  of  exposition  fail. 

5.  "  That,  if  the  words  will  bear  two  senses,  one  agreeable  to,  and  ano- 
ther against  law,  that  sense  be  preferred  which  is  most  agreeable  there- 
to. As  if  tenant  in  tail  lets  a  lease  to  have  and  to  hold  during  life  gene- 
rally, it  shall  be  construed  to  be  a  lease  for  his  own  life  only,  for  that  stands 
with  the  law ;  and  not  for  the  life  of  the  lessee,  which  is  beyond  his  power 
to  grant. 

6.  "  That,  in  a  deed,  if  there  be  two  clauses  so  totally  repugnant  to  each 
other  that  they  cannot  stand  together,  the  first  shall  be  received,  and  the 
latter  rejected  :  wherein  it  differs  from  a  will :  for  there,  of  two  repugnant 
clauses  the  latter  shall  stand.  Which  is  owing  to  the  different  natures  of 
the  two  instruments  ;  for  the  first  deed  and  the  last  will  are  always  most 
available  in  law.*  Yet  in  both  cases  we  should  rather  attempt  to  reconcile 
them. 

7.  "  That  a  devise  be  most  favourably  expounded,  to  pursue,  if  possible, 

*  Such  was  held  to  be  the  law  in  tlie  time  of  Lord  Coke ;  but  now,  where  the  same  estate  is  devised 
to  A  in  fee,  and  afterwards  to  B  in  fee,  in  the  same  will,  they  are  construed  to  take  the  estate  as  joint- 
tenants,  or  tenants  in  common,  according  to  the  limitations  of  the  estates  and  interests  devised.  3 
Atk.  493.    Harg.Co.  Liu.  112,  b.  n.  1.  Christian. 
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tlio  will  of  tlio  (lovisor,  who,  ("or  want  of  advice  or  learning,  may  Ijave  omit- 
ted the  lea^al  or  proper  phrases.  And  tlierefore  jnany  times  the  law  dis- 
penses with  tlic  want  ot"  words  in  devises,  that  are  absolutely  requisite  in 
all  other  instruments.  Thus  a  fee  may  be  conveyed  without  words  of  in- 
heritance; and  an  estate-tail  without  words  of  procreation.*  By  a  will  also 
an  estate  may  pass  by  mere  implication,  without  ajiy  express  words  to  di- 
rect its  course.  As,  where  a  man  devises  lands  to  his  heir  at  law,  after  the 
death  of  his  wife  :  here,  though  no  estate  is  given  to  the  wife  in  express 
terms,  yet  she  shall  have  an  estate  for  life  by  implication  ;  for  the  intent  of 
the  testator  is  clearly  to  postpone  the  heir  till  after  her  death  ;  and,  if  she 
does  not  take  it,  nobody  else  can.t  So  also  where  a  devise  is  of  black-acre 
to  A,  and  of  white-acre  to  B  in  tail,  and  if  they  both  die  without  issue, 
then  to  C  in  fee  ;  here  A  and  B  have  cross  remainders  by  implication,  and 
on  the  failure  of  cither's  issue,  the  other  on  his  issue  shall  take  the  whole; 
and  C's  remainder  over  shall  be  postponed  till  the  issue  of  both  shall  fail. 
But,  to  avoid  confusion,  no  such  cross  remainders  are  allowed  between  more 
than  two  devisees  :t  and,  in  general,  where  any  implications  are  allowed, 
flhey  must  be  such  as  arc  necessary  (or  at  least  highly  probable)  and  not 
merc]y  possible  implications. §  And  herein  there  is  no  distinction  between 
the  rules  of  law  of  and  of  equity ;  for  the  will,  being  cousidered  in  both 
(Caurts  in  the  light  of  a  limitation  of  uses,  is  construed  in  each  with  equal 
favour  and  benignity,  and  expounded  rather  on  its  own  particular  circum- 
.stances,  than  by  any  general  rules  of  positive  law." 

*In  the  celebrated  casoof  Periin  vs.  Blake.  Burr.  2579,  the  question  was,  wiietlier  the  manifest  in- 
(tention  of  the  testator  to  give  to  the  first  taker  an  estate  for  life  only,  ought  to  prevail,  or  that  he  should 
have  an  estate-tail  from  the  construction  which  would  have  clearly  been  put  upon  the  same  words  if 
they  had  been  used  in  a  deed  ?  The  devise  in  substance  was  as  follows:  the  testator  declared,  it  is 
my  intent  and  meaning,  that  none  of  my  children  should  sell  or  dispose  of  my  estate  for  a  longer  term 
,lhan  his  own  life;  and,  to  that  intent,  I  give  my  sou  John  Williams  my  estate  during  his  natural  life, 
remainder  to  my  brother-in-law  during  the  life  of  my  son  John  Williams  (the  design  of  that  being  to 
support  the  contingent  remainder);  remainder  to  the  heirs  of  the  body  of  John  Williams.  I^ord 
JVlansfieldand  two  other  judges  of  the  court  of  king's  bench  determined,  that  John  Williams  took  an 
estate  lor  life  only  ;  but.  upon  a  writ  of  error  to  the  exchequer-chamber,  the  decision  was  reversed, 
and  six  out  ol  ei^ht  of  the  other  judges  held,  that  John  Williams  took  an  estate  tail,  which  of  conse- 
.<;uence  gave  him  an  absolute  power  o( selling  or  disposing  o/'the  estate  as  he  pleased.  The  discus- 
sion of  this  subject  called  forth  a  splendid  display  ol  legal  learning  and  inoenuity.  Yet  it  has  since 
been  observed  by  a  learned  judge,  that  as  one  of  the  judges  held  that  Joh«i  Williams  took  an  estate- 
tail,  because  he  was  of  opinion  th^it  such  might  be  presumed  to  be  the  testator's  intention,  no  argument 
in  future  can  be  drawn  from  this  case,  because  one  half  of  the  judges  relied  upon  the  ground  of  inten- 
.tiou  alone.  And  the  editor  entirely  concurs  with  that  learned  judge,  that  it  is  the  first  and  great  rule 
in  the  exposit-on  of  wills,  and  to  which  all  other  rules  must  bend,  that  the  intention  of  the  testator, 
expressed  in  his  will,  shall  prev;»il,  provided  it  be  consistent  with  the  rules  of  law;  that  is,  provided  it 
can  be  eftectuaied  consistently  with  the  limits  and  bounds  which  the  law  prescribes.  To  argue  that 
the  intention  shall  be  frustrated  by  a  rule  of  construction  of  certain  words,  is  to  say,  that  the  intention 
shall  be  defeated  by  the  use  of  the  very  words  which  the  testator  has  adopted  as  the  best  to  commu- 
nicate his  intention,  and  of  which  the  sense  is  intelligible  to  all  mankind.  Where  technical  phrases 
and  terms  of  art  are  used  alone  by  a  testator,  it  is  fair  to  presume  that  he  knew  their  artificial  import 
and  signification,  and  that  such  was  his  will  and  intention  ;  but  where  he  happens  to  introduce  them, 
and  at  the  same  time  in  eflect  declares  that  1  do  not  intend  what  conveyancers  uuderstand  by  these 
words,  but  ray  intention  is  to  dispose  of  my  estate  directly  contrary  to  the  construction  generally  put 
upon  them,  surely  courts  of  justice  arc,  or  ought  to  be,  at  Iibert3'  to  efl'ectuate  the  intention  as  far  as 
that  intention  is  lawful.  See  1  Bl.  Rep.  672.  4  Bur.  2579.  Doug.  329.  See,  also,  Fearn.  113.  Har. 
Tracts,  351,  490.    Co.  Litt.  37C,  b.  n.  1.  Christian. 

tBut  it  has  been  thought,  that  if  it  is  given  to  a  stranger  after  the  wife's  death,  the  devise  raises  no 
nnplication  in  favor  of  the  wile,  for  it  may  descend  to  the  heir  during  the  life  of  the  \vife,  which  possi- 
bly may  have  been  the  testator's  intention.  Cro.  Jac.  75.  And  courts  of  law  have  laid  it  down  as  a 
rule,  that  the  heir  shall  not  be  disinherited  but  by  a  plain,  and  not  merely  probable,  intention.  Doe 
vs.  Wilkinson,  2  T.  11-200.    See  Boisscau  vs.  Aldridge,  to  be  reported  in  4  Leigh. 

tThe  contrary  has  for  some  time  been  fully  established;  and  this  has  been  laid  down  by  Lord 
Mansfield  as  a  general  rule,  viz.,  wherever  cross  remainders  are  to  be  raised  between  two  and  no 
more,  the  favorable  presumption  is  in  support  of  cross  remainders;  where  between  more  than  two, the 
presiunption  is  against  them:  but  the  intention  of  the  testator  may  defeat  the  presumption  in  cither 
case.    Perry,  etal.i'S.  White.  Cowp.  777,797.    4T.  R.  710.  Christian. 

In  a  will  there  may  be  cross  remainders  amongst  any  number  by  implication,  where  it  is  the  mani- 
fest intention  of  the  testator,  though  he  has  given  the  estates  to  the  respective  heirs  of  their  bodies.  2 
East,  36. 

^  In  construing  a  will,  conjecture  must  not  be  taken  for  implication,  but  necessary  implication 
means  not  natural  necessity,  but  so  strong  a  probability  of  intention,  that  an  intention  contrary  to 
that  which  is  imputed  to  tjje  testator,  cannot  be  supposed.    Lord  Eldon,  1  V.  &  B.  466. 
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Tlie  following  adjudications  on  the  coiiytnicticHj  of  wills  may  be  found, 
among  others,  in  our  books  on  tlie  same  subj(;ct, 

Shcllon  vs.  Shclton,  1  "Wasli.  53.  In  a  will,  no  words  to  wliicli  a  possi- 
ble meaning  can  be  assigned,  shall  be  rejected.  The  cardinal  rule  is,  1o 
collect  tiie  intention  of  the  testator  from  the  whole  will  taken  together,  with- 
out regard  to  any  thing  technical,  or  to  any  particular  forms  of  expression. 
And  if  the  intent  be  lawful,  (that  is  to  say,  does  not  create  iicrjjetuilics,  or 
the  like,)  the  courts  will  give  it  effect.  1  I\Iun.  537,  and  the  cases  cited  by 
Judc^c  Tucker  in  his  note  to  this  part  of  Iiis  commenlaries.  And  when, 
from  the  context  of  the  will,  the  testator  has  explained  his  own  meaning  in 
the  use  of  certain  words,  the  court  will  take  that  explanation  as  their  guide, 
without  resortirrg  to  lexicographers  to  determine  what  is  their  meaning  in 
the  abstract,  or  to  adjudicated  cases  to  discover  what  they  have  been  lield 
to  mean  in  other  wills.  2  Mun.  234.  In  the  construction  with  a  view  to 
effectuate  the  intent,  the  word  "  estate,"  as  v/c  have  seen,  may  be  taken 
from  the  i)reamble  and  united  to  the  devise  so  as  to  give  a  fee.  1  Wash. 
96.  1  Call,  127.  3  Call,  306.  1  Mun.  537.  2  Mun.  453.  But,  ivhcn  a 
will  is  syslcmalicxdlij  composed,  and  the  meaning  j)lain,  the  court  will  not, 
for  the  j)urpose  of  enlarging  the  estates  of  devisees,  or  creating  limitations 
in  their  favour,  transpose  expressions  of  other  clauses  relating  to  other  sub- 
jects. 2  Mun.  45-3.  The  court  will  sometimes  supply  such  omitted  word:* 
as  the  testator  intended  to  use;  as  where  the  devise  was,  "  in  case  S.  N. 
without  issue  of  body,  lawfully  begotten,"'  the  words  "  die"  and  "  her"  may 
be  supplied.  But  it  will  not  add  words  which  he  might  or  might  not  have 
intended  to  use,  merely  with  a  view  to  effectuate  his  supposed  intention 
such  as  the  word  "  leaving,"  in  the  case  just  put.  6  Mun.  114.  In  the 
case  of  Scldcn  vs.  King,  however,  (2  Call,  72,)  it  must  be  confessed  the 
court  went  very  far  in  supplying  words.  The  devise  was  "  if  my  wife  be 
with  child,  and  the  said  child  lives  and  prove  a  male  child,  and  lives  to 
twenty-one  years  of  age,  then  after  his  mother's  decease,  to  liim  and  liiy 
heirs  forever.  But  if  a  female,  then  she  is  to  have  one  half  of  the  personal 
estate,  and  all  my  lands  forever.  But  if  the  child  should  die,  then  I  give 
to  itry  wife  all  the  estate  in  fee."  The  majority  of  the  court  supplied  the 
words  "  without  issue,"  after  the  words  "but  if  the  said  child  should  die." 
Judge  Pendleton  was  of  opinion  to  go  Hirther,  and  to  supply  these  words, 
"if  a  male,  before  he  attain  the  age  of  twenty-one,  or  have  issue,  and  if  a 
female,  before  she  shall  attain  that  age,  or  be  married."  It  was  in  this  case 
(pa.  89:  90,)  justly  observed,  "  that  in  the  construction  of  wills,  the  testa- 
tor's intention  should  be  the  rule  of  decision  :  that  to  fulfil  it,  it  is  some- 
times necessary  to  supply  such  words  as  from  the  general  complexion  of 
the  will  appear  absolutely  necessary  to  effectuate  tlie  intent ;  but  that,  in 
doing  this,  a  just  medium  should  be  observed,  and  too  great  latitude  avoid- 
ed on  one  hand,  as  well  as  too  scrupulous  attention  to  legal  rules  of  con- 
struction on  the  other."  The  discovery  of  this  golden  mean,  however,  is 
herein,  as  well  as  in  most  other  concerns,  not  more  to  be  desired  than  dif- 
ficult of  attainment;  and  we  approximate  but  little  to  any  thing  like  a  rule, 
by  the  establishment  of  a  principle  so  general  and  uridefined  as  that  which 
has  been  just  cited. 

The  English  rule  concerning  wills,  that  as  to  lands  the  testator  is  sup- 
posed to  speak  at  the  date  of  his  will,  and  as  to  personals,  at  the  time  of 
his  death,  prevails  with  us,  except  so  far  as  it  is  affected  by  the  provision 
authorizing  the  devise  of  after-purchased  lands.     3  Call,  289,  306. 

See,  al.io,  as  to  the  construction  of  wills.  3  Mun.  76.  2  Dal.  244.  19 
Vez.  jr.  521.     1  Meri.  193.     1  Swanst.  28. 

Parol  evidence  of  the  circumstances,  situation,  and  connection  of  the 
testator,  and  his  transactions  between  making  his  will  and  his  death;  are 
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admissible  to  (liiow  light  on  liis  intention.  1  Wasli.  56,  99,  102.  1  Call, 
14.  1  Ball  &  Beatty,  419.  3  Binncy,  481.  2  Man.  &  Sel.  448.  As  to 
the  admissibility  of  his  declarations  before,  at  the  time,  and  after  the  exe- 
cution of  his  will,  SCO  19  Vez.  (519,  where  they  were  admitted,  but  deemed 
of  little  wci<;ht.  To  admit  them  seems  in  conflict  with  the  principle  of  the 
statute  requiring  a  will  of  land.s  to  be  in  writing  :  for  cui  bono  reduce  it  to 
writing,  if  it  is  to  be  elfectcd  or  modified  by  parol  evidence  ?  See,  also,  3 
Ran.  83.  4  John.  G07.  2  P.  Wras.  140.  Amb.  374.  15  Vez.  514.  (> 
Ran.  525. 

"  And  thus  we  have  taken  a  transient  view,  in  this  and  the  three  preced- 
ing chapters,  of  a  very  large  and  diffusive  subject,  the  doctrine  of  common- 
assurances  :  which  concludes  our  observations  on  the  title  to  things  real,  or 
the  means  by  which  they  may  be  reciprocally  lost  and  acquired.  We  have 
before  considered  the  estates  which  may  be  had  in  them,  with  regard  to- 
their  duration  or  quantity  of  interest,  the  time  of  their  enjoyment,  and  the 
number  and  connexions  of  the  persons  entitled  to  hold  them  :  we  have  ex- 
amined the  tenures,  both  ancient  and  modern,  whereby  those  estates  liave 
l>een,  and  are  now,  holden  :  and  have  distinguished  the  object  of  all  these 
inquiries,  namely,  things  real  into  the  corporeal  or  substantial,  and  incor- 
poreal or  ideal  kind;  and  have  thus  considered  the  rights  of  real  property 
m  every  light  wherein  they  are  contemplated  by  the  laws  of  England." 


CHAPTER  XX. 

OF  TillNGS  PERSONAL.* 

"tlftder  the  name  oi^  things  personal  are  included  all  sorts  of  things  mouc- 
able,  which  may  attend  a  man's  person  wherever  he  goes  ;  and,  therefore^ 
being  only  the  objects  of  the  law  while  they  remain  within  the  limits  of  its 
jurisdiction,  and  being  also  of  a  perishable  quality,  are  not  esteemed  of  so 
high  a  nature,  nor  paid  so  nmch  regard  to  by  the  law,  as  things  that  are  in 
their  nature  more  permanent  and  immoveable,  as  land  and  houses,  and  the 
profits  thereof. 

"  But  things  personal,  by  our  law,  do  not  only  include  things  moveable, 
but  also  something  more:  the  whole  of  which  is  comprehended  under  the 
general  name  of  chattels,  which  Sir  Edward  Coke  says  is  a  French  word 
signifying  goods.  The  appellation  is  in  truth  derived  from  the  technical 
Latin  word,  catalla  :  which  primarily  signified  only  beasts  of  husbandry,  or 
(as  we  still  call  them)  cattle,  but  in  its  secondary  sense  was  applied  to  all 
moveables  in  general.  In  the  grand  coustumier  of  Normandy,  a  chattel  is 
described  as  a  mere  moveable,  but  at  the  same  time  it  is  set  in  opposition 

"Seeirt  generalj  as  to  what  is  personal  property,  Com.  Dig.  Biebs;  Vin.  Ab.  Property ;  and  2 
Roper  on  Legacies,  cli.  16,  sect.  1.  See  387,  post.  "Chattels"  are  real  or  personal.  Co.  Litt.  118, 
b.  Chattels  real  are  such  as  concern  the  realty,  as  a  term  for  years.  Id.  Chattels  personal  are  caliie, 
stuft",  &c.  fowls  tame  or  reclaimed,  deer,  conies  tame,  fish  in  a  trunk,  tithes  severed  from  the  nine 
parts,  trees  sold  or  reserved  upon  a  sale,  Hob.  173,  and  emblements.  Com.  Dig.  Biens,  A.  2.  TJie 
terms  "goods  aild  chattels"  iticludechoses  in  action  as  well  as  those  in  possession.  12  Co.  1.  1  Atk.- 
182.  But  a  bill  of  exchange,  mortgage,  bond,  and  banker's  receipt,  will  not  pass  by  a  bequest  of  alt 
the  testator's  "  property  "  in  a  particular  house,  though  cash  and  bank  notes  would  have  passed,  they 
being  quasi  cash;  for  bills,  bonds,  &c.  are  mere  evidence  of  title  to  things  out  of  the  house  and  not 
things  in  it.  T  Sch.  &c.  Def.  318.  11  Ves.  662.  The  term  "chattels"  is  more  comprehensive  tlian- 
"  goods,"  and  will  include  animate  as  well  as  inanimate  property.  The  term  "goods"  will  not  in- 
clude fixtures;  but  the  word  "efi'ects"  may  embrace  the  same.  7  Taunt.  188.  4  J.  B.  Moore,  73. 
4  B.  &  A.  206.  Invalid  exchequer  bills  are  securities,  and  efi'ects  within  meaning  of  15  Geo.  II.,  c, 
13.  1  New.  R.  1.  The  terms  "  cftect?,  both  real  and  personal,"  in  a  will,  pass  freehold  estates,  and 
all  chattels  real  and  personal.  3  Bro.  P.  C.388.  As  to  ir^'e*-,  see  Com.  Dig.  Biens,  II.  2  Saund.  in- 
dex, Trees;  Bridgm.  index,  tit.  Timber.  'When  severed,  or  contiacted  to  be  severed,  from  the  land 
they  pass  as  personal  property.  Hob.  173.   11  Co.  50.    Com.  Dig.  Biens,  Hk   Toller's  L.  Ex.  195, 6. 

Chitty^ 

See  in  general,  on  the  subject  of  this  chapter,  Kent's  Com.  Lecture  35. 
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to  a  fief  or  feud  ;  t.o  that  not  only  goods,  but  whaterer  was  not  a  feud,  were 
accounted  chattels.  And  it  is  in  this  latter,  more  extended,  negative  sense, 
that  our  law  adopts  it ;  the  idea  of  goods,  or  moveables  only,  being  not 
sufficiently  comprehensive  to  take  in  every  thing  that  the  law  considers  as 
a  chattel  interest.  For  since,  as  the  comn)cntalor  on  the  coustuinier  ob- 
serves, there  are  two  requisites  to  make  a  tief  or  heritage,  duration  as  to 
tiuje,  and  immobility  witli  regard  to  place  :  whatever  wants  either  of  these 
qualities  is  not,  according  to  the  Normans,  an  heritage  or  fief;  or,  accord- 
ing to  us,  is  not  a  real  estate  :  the  consequence  of  which  in  both  laws  is, 
that  it  must  be  a  personal  estate,  or  chattel. 

"Chattels,  therefore,  are  distributed  by  the  law  into  two  kinds  j  chattels 
real,  and  chattels  personal. 

1.  "  Chattels  real,  saith  Sir  Edward  Coke,  ..re  such  as  concern,  or  savour 
Kii,  the  realty  :  as  terms  for  years  of  land,  wardships  in  chivalry  (while  the 
military  tenures  subsisted,)  the  next  presentation  to  a  church,  estates  by  a 
statute-merchant,  statute-staple,  elegit,  or  the  like ;  of  all  which  we  have 
already  spoken.  And  these  are  called  real  chattels,  as  being  interests  is- 
suing out  of,  or  annexed  to,  real  estates  :  of  which  they  have  one  quality, 
viz.  immobility,  which  denominates  them  real ;  but  want  the  other,  viz.  a 
sufficient,  legal,  indeterminate  duration  ;  and  this  want  it  is  that  consti- 
tutes them  chattels.  The  utmpst  period  for  which  they  can  last,  is  fixed 
and  determinate,  either  for  such  a  space  of  time  certain,  or  till  such  a  par- 
ticular sum  of  money  be  raised  out  of  such  a  particular  income ;  so  that 
they  arc  not  equal  in  the  eye  of  the  law  to  the  lowest  estate  of  freehold,  a 
lease  for  another's  life  ;  their  tenants  were  considered  upon  feodal  princi- 
ples, as  merely  bailiffs  or  farmers  ;  and  the  tenant  of  the  freehold  might  at 
any  time  have  destroyed  their  interest,  till  the  reign  of  Henry  VIII.  A  free- 
hold, which  alone  is  a  real  estate,  and  seems  (as  has  been  said)  to  answer 
to  the  fief  in  Normandy,  is  conveyed  by  corporal  investiture  and  livery  of 
seisin  ;  which  gives  the  tenant  so  strong  a  hold  of  the  land,  that  it  never  af- 
ter can  be  wrested  from  him  during  his  life,  but  by  his  own  act,  of  volunta- 
ry transfer  or  of  forfeiture  ;  or  else  by  the  happening  of  some  future  contin- 
gency, as  in  estates  per  auter  vie,  and  the  determinable  freeholds  mentioned 
in  a  former  chapter.  And  even  these,  being  of  an  uncertain  duration,  may 
by  possibility  last  for  the  owner's  life ;  for  the  law  will  not  presuppose  the 
contingency  to  happen  before  it  actually  does,  and  till  then  the  estate  is  to 
all  intents  and  purposes  a  life-estate,  and  therefore  a  freehold  interest.  On 
the  other  hand,  a  chattel  interest  in  lands,  which  the  Normans  put  in  op- 
position to  fief,  and  we  to  freehold,  is  conveyed  by  no  seisin  or  corporal  in- 
vestiture, but  the  possession  is  gained  by  the  mere  entry  of  the  tenant  him- 
self; and  it  will  certainly  expire  at  a  time  prefixed  and  determined,  if  not 
sooner.  Thus  a  lease  for  years  must  necessarily  fail  at  the  end  and  com- 
pletion of  the  term  :  the  next  presentation  to  a  church  is  satisfied  and  gone 
the  instant  it  comes  into  possession,  that  is,  by  the  first  avoidance  and  pre- 
sentation to  the  living;  the  conditional  estates  by  statutes  and  elegit  are 
determined  as  soon  as  the  debt  is  paid  ;  and  so  guardianships  in  chivalry 
expired  of  course  the  moment  that  the  heir  came  of  age.  And  if  there  be 
any  other  chattel  real,  it  will  be  foxmd  to  correspond  with  the  rest  in  this 
essential  quality,  that  its  duration  is  limited  to  a  time  certain,  beyond  w  hich 
it  cannot  subsist. 

2.  "  Chattels />erso7ia/  are,  properly  and  strictly  speaking,  things  movea- 
ble, which  may  be  annexed  to  or  attendant  on  the  person  of  the  owner,  and 
carried  about  with  him  from  one  part  of  the  world  to  another.  Such  are 
animals,  household  stuff,  money,  jewels,  corn,  garments,  and  every  thing 
else  that  can  properly  be  put  in  motion,  and  transferred  from  place  to  place. 
And  of  this  kind  of  chattels  it  is,  that  we  are  principally  to  speak  in  the  re- 
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mainder  of  this  book  ;  having  been  unavoidably  led  to  consider  the  nature 
of  chattels  real,  and  their  incidents,  in  the  former  chapters,  which  were  em- 
ployed upon  real  estates:  that  kind  of  property  being  of  a  mongrel  amphi- 
bious nature,  originally  endowcid  with  one  only  of  the  characteristics  of  each 
species  of  things ;  the  immobility  of  things  real,  and  the  precarious  dura- 
tion of  things  personal. 

"  Chattel  interest  being  thus  distinguished  and  distributed,  it  will  be  pro- 
per to  consider,  first,  the  nature  of  that  property,  or  dominion,  to  which 
they  are  liable  ;  which  must  be  principally,  nay  solely,  referred  to  personal 
chattels:  and,  secondly,  the  lillc  to  that  property,  or  how  it  may  be  lost 
and  acquired.     Of  each  of  these  in  its  order. 


CHAPTER  XXI. 

OF  PROPERTY  IN  TIllNUS  PERSONAL. 

"Property  in  chattels  personal  may  be  cither  in  posessiu/i:  which  13 
where  a  man  hath  not  only  the  right  to  enjoy,  but  halh  the  actual  enjoy- 
ment of,  the  thing:  or  else  it  is  in  action,  where  a  man  hath  only  a  bare 
right,  without  any  occupation  or  enjoyment.  And  of  these  the  former,  or 
property  '\r\  possession  is  divided  into  two  sorts,  an  absolute  and  a  qualified 
property. 

I.  "  First,  then,  of  property  '\n possession  absolute ;  which  is  where  a  mair 
hath,  solely  and  exclusively,  the  right,  and  also  the  occupation,*  of  any 
moveable  chattels;  so  that  they  cannot  be  transferred  from  him,  or  cease  to 
be  his,  without  his  own  act  or  default.  Such  may  be  all  inanimate  things, 
as  goods,  plate,  money,  jewels,  implements  of  war,  garments,  and  the  like  : 
such  also  may  be  all  vegetable  productions,  as  the  fruit  or  other  parts  of  a 
plant,  when  severed  from  the  body  of  it ;  or  the  whole  plant  itself,  when 
severed  from  the  ground :  none  of  which  can  be  moved  out  of  the  owner's 
possession  without  his  own  act  or  consent,  or  at  least  without  doing  hinj 
an  injury,  which  it  is  the  business  of  the  law  to  prevent  or  remedy.  Of  these, 
therefore,  there  remains  little  to  be  said. 

"  But  with  regard  to  animals  which  have  in  themselves  a  principle  and 
power  of  motion,  and  (unless  particularly  confined)  can  convey  themselves 
from  one  part  of  the  world  to  another,  there  is  a  great  difference  made  with 
respect  to  their  several  classes,  not  only  in  our  law,  but  in  the  law  of  na- 
ture and  all  civilized  nations.  They  are  distinguished  into  such  as  are 
domitae,  and  such  as  are  ferae  naturae:  some  being  of  a  taiiie  and  others  of 
a  wild  disposition.  In  such  as  are  of  a  nature  tame  and  domestic,  (as  hor- 
ses, kine,  sheep,  poultry,  and  the  like,)  a  man  may  have  as  absolute  a  pro- 
perty as  in  any  inanimate  beings ;  because  these  continue  perpetually  in 
his  occupation,  and  will  not  stray  from  liis  house  or  person,  unless  by  acci- 
dent or  fraudulent  enticement,  in  either  of  which  cases  the  owner  does  not 
lose  his  property;  in  which  our  law  agrees  with  the  laws  of  France  and 
Holland.  The  stealing,  or  forcible  abduction,  of  such  property  as  this,  is 
also  felony ;  for  these  are  things  of  intrinsic  value,  serving  for  »)ie  food  of 
man  ;  or  else  for  the  uses  of  husbandry.  But  in  animats  ferae  naturae  a 
man  can  have  no  absolute  property. 

"  Of  all  tame  and  domestic  animals,  the  brood  belongs  to  the  owner  of 
the  darn  or  mother  ;  the  Englisli  law  agreeing  with  (he  civil,  that  'partus  se- 
quitur  ventrem,'  in  the  brute  creation,  though  for  the  most  part  in  the  human 

'  The  general  properly  it>  personal?  drawg  lo  it  n  supposed  pos^^cssion ;  2  Sauii.  47,  a  ;  and  llie'pos- 
session  is.ilw.iys  presumed  to  be  in  him  who  hath  right,  unless  an  actual  adverse  possession  tun  be 
clearlv  shewn. 
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species  it  disallows  that  maxim.  And  therefore  in  tlie  laws  of  England,  as 
ucll  as  Rome,  '  si  cqiiam  meam  equus  tuus praegnantem  fecerit,  non  est  tuum 
sed  meum  quod  nalum  estJ  And  for  this,  Puffendorf  gives  a  sensible  rea- 
son :  not  only  because  the  male  is  frequently  unknown ;  but  also  because 
the  dam,  during  the  time  of  her  pregnancy,  is  almost  useless  to  the  propri- 
etor, and  must  be  maintained  with  great  expense  and  care :  wherefore  as 
Jier  owner  is  the  loser  by  her  pregnancy,  he  ought  to  be  the  gainer  by  her 
brood.  An  exception  to  this  rule  is  in  the  case  of  young  cygnets;  which 
belong  equally  to  the  owner  of  the  cock  and  hen,  and  shall  be  divided  be- 
tween them.  But  here  the  reasons  of  the  general  rule  cease,  and  '  cessans 
ie  ralioae  cessat  et  ipsa  lex  :'  for  the  male  is  well  known,  by  his  constant  as- 
sociation with  the  female  ;  and  for  the  same  reason  the  owner  of  the  one 
doth  not  suflbr  more  disadvantage,  during  the  time  of  pregnancy  and  nur- 
ture, than  the  owner  of  the  other. 

cfell.  Other  animals,  that  are  not  of  a  tame  and  domestic  nature,  are  either 
xiot  the  objects  of  property  at  all,  or  else  fall  under  our  other  division, 
namely,  that  of  qualified,  limited,  or  special  property  ;  which  is  such  as  is 
not  in  its  nature  permanent,  but  may  sometimes  subsist,  and  at  other  times 
not  subsist.  In  discussing  which  subject,  I  shall,  in  the  first  place,  shew 
how  this  species  of  property  may  subsist  in  such  animals  as  are  ferue  nat- 
urae, or  of  a  wild  nature  ;  and  then  how  it  may  subsist  in  any  other  things, 
when  under  particular  circumstances. 

"First,  then,  a  mam  may  be  invested  with  a  qualified,  but  not  an  absolute, 
property  in  all  creatures  that  are  ferae  naturae,  either  per  Induslriam,  prop- 
ter iinpolcntiam,  or  propter  privilegium. 

1.  "  A  qualified  property  may  subsist  in  animals  ferae  naturae  per  indus- 
triam  hommis  :  by  a  man's  reclaiming  and  making  them  tame  by  art,  indus- 
try and  education  ;  or  by  so  confining  them  within  his  own  immediate  pow- 
er, that  they  cannot  escape  and  use  their  natural  liberty.  And  under  this 
head  some  writers  have  ranked  all  the  former  species  of  animals  we  have 
mentioned,  apprehending  none  to  be  originally  and  naturally  tame,  but  only 
made  so  by  art  and  custom:  as  horses,  swine,  and  other  cattle;  which,  if 
originally  left  to  themselves,  would  have  chosen  to  rove  up  and  down,  seek- 
ing their  food  at  large,  and  are  only  made  domestic  by  use  and  familiari- 
ty :  and  are  therefore,  say  they,  called  inansueta,  quasi  manui  assueta.  But, 
however  well  this  notion  may  be  founded,  abstractedly  considered,  our  law 
apprehends  the  most  obvious  distinction  to  be,  between  such  animals  as  we 
generally  see  tame,  and  are  therefore  seldom,  if  ever,  found  wandering  at 
large,  which  it  calls  domitae  naturae  :  and  such  creatures  as  are  usually 
found  at  liberty,  which  are  therefore  supposed  to  be  more  emphatically /erne 
naturae,  though  it  may  happen  that  the  latter  shall  be  sometimes  tamed  and 
confined  by  the  art  and  industry  of  man.  Such  as  are  deer  in  a  park,* 
hares  or  rabbits  in  an  enclosed  warren,  doves  in  a  dove-house,  pheasants  or 
partridges  in  a  mew,  hawks  that  are  fed  and  commanded  by  their  owner,  and 
fish  in  a  private  pond  or  in  trunks.  These  are  no  longer  the  property  of  a 
man,  than  while  they  continue  in  his  keeping  or  actual  possession  :  but  if 
at  any  time  they  regain  their  natural  liberty,  his  property  instantly  ceases  ;  un- 
less they  have  animum  revertendi,\\\\ic\i  is  only  to  be  known  by  their  usual  cus- 
tom of  returning.  A  maxim  which  is  borrowed  from  the  civil  law  ;  "  r^er- 
tendi  animum  videntur  desinere  habere  tunc,  cum  revertendi  consuetudinem 
deseruerint.  The  law,  therefore,  extends  this  possession  farther  than  the 
mere  annual  occupation  ;  for  my  tame  hawk  that  is  pursuing  his  quarry  m 
my  presence,  though  he  is  at  liberty  to  go  where  he  pleases,  is  nevertheless 
my  property ;  for  he  hath  animum  revertendi.  So  are  my  pigeons,  that  are 
flying  at  a  distance  from  their  home,  (especially  of  the  carrier  kind,)  and 
*  It  is  a  liesspass  to  kill  a  tame  deer  willi  a  bell  or  collar  on.    2  R.  C.  ch.  252,  $  2. 
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likewise  the  dcev  tliat  is  chased  out  of  my  pnrk  or  forost,  and  is  instantly 
pursued  by  the  keeper  or  forester;  all  which  remain  still  in  my  possession 
and  I  still  preserve  my  qualified  properly  in  them.  But  if  they  stray  with- 
out my  knowledge,  and  do  not  return  in  tlie  usual  manner,  it  is  then  lawliil 
for  any  stranger  to  take  them.  But  if  a  deer,  or  any  wild  animal  reclaim- 
ed, hath  a  collar  or  other  mark  put  upon  him,  and  goes  and  returns  at  his 
pleasure;  or  if  a  wild  swan  is  taken,  and  marked  and  turned  loose  in  the 
river,  the  owner's  property  in  him  still  continues,  and  it  is  not  lawful  for 
any  one  else  to  take  him  :  but  otherwise,  if  the  deer  has  been  long  absent 
without  returning,  or  the  swan  leave*  the  neighborhood.  Bees  also  are 
ferae  naturae ;  but,  when  hived  and  reclaimed,  a  man  may  have  a  qualified 
property  in  them,  by  the  law  of  nature,  as  well  as  by  the  civil  law.  And 
to  the  sanje  purpose,  not  to  say  in  the  same  words,  with  the  civil  law, 
speaks  Bracton  :  occupation,  that  is,  hiving  or  including  them,  gives  the 
property  in  bees;  for  though  a  swarm  lights -upon  my  tree,  I  have  no  more 
property  in  them  till  I  have  hived  them,  than  I  have  in  the  birds  which 
make  their  nests  thereon;  and  therefore  if  another  hives  them,  he  shall  be 
their  proprietor  :  but  a  swarm,  which  fly  from  and  out  of  my  hive,  are  mine 
so  long  as  I  can  keep  them  in  sight,  and  have  power  to  pursue  them  ;  and 
in  these  circumstances  no  one  else  is  entitled  to  take  them.  But  it  hath 
been  also  said,  that  with  us  the  only  ownership  in  bees  is  ratione  soli ;  and 
the  charter  of  the  forest,  which  allows  every  freeman  to  be  entitled  to  the 
honey  found  within  his  own  woods,  affords  great  countenance  to  this  doc- 
trine, that  a  qualified  property  may  be  had  in  bees  in  consideration  of  the. 
property  of  the  soil  whereon  they  are  found. 

"  In  all  these  creatures,  reclaimed  from  the  wildness  of  their  nature,  the 
property  is  not  absolute,  but  defeasible :  a  property,  tliat  may  be  destroyed 
if  they  resume  their  ancient  wildness  and  are  found  at  large.  For  if  the 
pheasants  escape  from  the  mew,  or  the  fishes  from  the  trunk,  and  are  seen 
wandering  at  large  in  their  proper  element,  they  become  ferae  naturae  again  ; 
and  are  free  and  open  to  the  first  occupant  that  hath  ability  to  seize  them. 
But  while  they  thus  continue  my  qualified  or  defeasible  property,  they  are 
as  much  under  the  protection  of  the  law,  as  if  they  were  absolutely  and  in- 
defeasibly  mine  ;  and  an  action  will  lie  against  any  man  that  detains  them 
from  me,  or  unlawfully  destroys  them.  It  is  also  as  much  felony  by  com- 
mon law  to  steal  such  of  them  as  are  fit  for  food,*  as  it  is  to  steal  tame  an- 
imals: but  not  so,  if  they  are  only  kept  for  pleasure,  curiosity,  or  whim,  as 
dogs,t  bears,  cats,  apes,  parrots,  and  singing-birds,  because  their  value  is 

*  But  it  is  not  felony  to  s'eal  such  animals  of  a  wild  nature,  unless  (hey  are  either  so  confined  tha( 
the  owner  can  take  them  whenever  lie  pleases;  or  are  reduced  to  lameness,  and  known  by  ^he  thief 
to  be  so.  And  his  knowledgeof  Ihiafiict  may  be  made  out  before  the  jury  by  circumstantial  evidence, 
arising  out  of  his  own  conrluct,  and  the  condition  and  situation  of  the  animal  stolen.  East's  P.  C.  c. 
J6,  S.41.    Hawk.  b.],c.  3.3,  S.2G. 

tit  is  but  reasonable,  if  a  properly  is  recognized  by  the  law,  in  animal?  of  this  description,  that 
the  owners  should  be  responsible,  within  certain  liniiiiilions,  for  any  mischief  or  injury  which  they 
may  do  to  the  property  of  others.  This  principle  is  part  of  the  common  law  of  the  land,  and  the  ex- 
tent of  the  responsibility  is  sufficiently  aefiued  for  general  piirposes  in  the  following  decisions.  If 
dogs  are  of  a  ferocious  nature,  and  Unsafe  to  be  lell  at  large,  and  the  owner  knows  if,  he  is  answera- 
ble for  any  injury  they  may  commit  in  being  left  at  large.  1  Starkie,  285-  1  R.  &  A. 624.  Unt  if  in 
an  action  to  recover  compensation  for  worrying  sheep,  it  be  alleged  that  the  dogs  are  accustomed  to 
worry  sheep,  proof  merely  that  thf-y  were  accustomed  to  attack  men,  will  not  suffice.  1  B.  &  A.  620. 
And  the  allegations  in  a  plea  to  an  action  of  trespass  for  shooting  a  dog,  that  he  attacked  the  de- 
fendant, and  was  accustomed  to  attack  and  bite  niankind,  are  both  material,  and  must  be  proved.  1 
Carr.  ]06.  And  if  a  defendant  justifies  shooting  a  dog  because  he  was  worrying  his  fowl,  and  could 
nototherwisp  be  prevented,  hp  must  prove  that  the  dog  was  in  the  act  of  worrying  the  fowl,  at  the 
very  moment  he  shot  him.  1  ('arnpb.  41.  Or  if  the  justification  be  that  the  plaintiff's  mastiff  ran  vio- 
lently upon  defendant's  dog  and  bit  him,  that  is  no  justification,  the  defendant  should  state  further  that 
lie  cou  d  not  oiherwise  (than  by  shooting)  separate  the  mastiff  from  his  dog.  1  Saund.  84.  But  it  is 
not  necessary  to  allege  that  he  could  not  otherwise  prevent  the  dog  from  killing  the  conies  (in  a  war- 
ren,) but  it  IP  sufficient  to  state  that  the  dog  was  in  the  warren  pursuing  the  conies  there,  and  there- 
fore he  killed  liim  Cro.  Jac.  43.  1  Chitty's  G.  I,.  147.  So  it  is  if  a  dog  runs  after  a  deer  in  legal 
park.  3  Lev  28.  1  Chitty's  Game  liaws,  147.  But  these  cases  apply  only  to  warrens  and  parKs 
stricilj  so  railed ;  for  in  Veie  vs.  Lord  Cawd  ir,  11  East,  563,  it  was  held  that  a  gamekeeper  could  not 
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not  intrinsic,  but  clepondinjT  only  on  tlip  cnpiire  of  tlio  owner:  tliongli  it  is 
such  an  invasion  ol  propoity  as  may  amonut  to  a  civil  injury,  and  be  re- 
dressed by  a  civil  action.  Yet  to  steal  a  rnclnimod  hawk  is  felony  both  by 
common  law  and  statute,  which  seems  to  be  a  relic  of  the  tyranny  of  our 
ancient  sportsmen.  Anl,  anions;  onr  elder  ancestors,  the  ancient  Britons, 
another  species  of  reclaimed  animals,  viz.  cats,  were  looked  upon  as  crea- 
tures of  intrinsic  value;  and  the  killing  or  stealing  one,  was  a  grievous 
crime,  and  subjected  the  offender  to  a  fine;  especially  if  it  belonged  to  the 
king's  househi>ld,  and  was  the  custos  horrei  regi'i,  for  which  there  was  a  ve- 
ry peculiar  forfeiture.  And  thus  much  of  qualified  property  in  wild  arii- 
mals,  reclaimed  per  infhtstriam. 

"  '2.  A  QUALIFIED  property  may  also  subsist  wi(h  relation  to  animals 
ferae  naturae,  ratione  hnpolent'icE,  on  account  of  their  own  inability.  As 
when  hawks,  herons,  or  other  birds,  build  in  my  trees,  or  coneys  or  other 
creatures  make  their  nests  or  burrows  in  my  land,  and  have  young  ones 
there  ;  I  have  a  qualified  property  in  those  young  ones  till  such  time  as  they 
can  fly  or  run  away,  and  then  my  property  expires:  but,  till  then,  it  is  in 
some  cases  trespass,  and  in  others  felony,  for  a  stranger  to  take  them  away. 
For  here,  as  the  owner  of  the  land  has  it  in  his  power  to  do  what  he  pleases 
with  them,  the  law  therefore  vests  a  property  in  him  of  the  young  ones,  in 
the  same  manner  as  it  does  of  the  old  ones  if  reclaimed  and  confined  ; 
for  these  cannot  through  weakness,  any  more  than  the  others  through  re- 
straint, use  their  natural  liberty,  and  forsake  him. 

"  3.  A  man  may,  lastly,  have  a  qnalificd  property  in  animals /(cr err  nalit- 
rae,  propter  prhile<:^ium  :  that  is,  he  may  have  the  privilege  of  hunting,  tak- 
ing, and  killing  them,  in  exclusion  of  other  persons.  Here  he  has  a  tran- 
sient property  in  these  animals,  usually  called  game,  so  long  as  they  con- 
tinue [on  his  land]  and  may  restrain  any  stranger  from  taking  them  there- 
in :  but  the  instant  they  depart  into  another's  land  this  qualified  property 
ceases. 

"  The  qualified  property  which  we  have  hitherto  considered  extends  on- 
ly to  animals /erae  naturae,  when  either  reclaimed,  impotent,  or  privileged. 
Many  other  things  may  also  be  the  objects  of  qualified  property.  It  may 
subsist  in  the  very  elements,  of  fire  or  light,  of  air,  and  of  water.  A  man 
can  have  no  absolute  permanent  property  in  these,  as  he  may  in  tlic  earth, 
and  land  ;  since  these  are  of  a  vague  and  fugitive  nature,  and  therefore 
can  admit  only  of  a  precarious  and  qualified  ownership,  which  lasts  so  long 
as  they  are  in  actual  use  and  occupation,  but  no  longer.  If  a  man  disturbs 
another,  and  deprives  him  of  the  lawful  enjoyment  of  these  ;  if  one  ob- 
structs another's  ancient  windows,  corrupts  the  air  of  his  house  or  gardens, 
fouls  his  water,  or  unpens  and  lets  it  out,  or  if  he  diverts  an  ancient  water- 
course that  used  to  run  to  the  other's  mill  or  meadow  ;  the  law  will  ani- 
madvert hereon  as  an  injury,  and  protect  the  party  injured  in  his  posses- 
sion. But  the  property  in  them  ceases  the  instant  they  are  out  of  posses- 
sion ;  for,  when  no  man  is  engaged  in  their  actual  occupation,  they  become 
again  common,  and  every  man  has  an  equal  right  to  appropriate  them  to 
iiis  own  use. 

"  These  kinds  of  qualification  in  property  depend  upon  the  peculiar  cir- 
cumstances of  the  subject-matter,  which  is  not  capable  of  being  under  the 
absolute  dominion  of  any  proprietor.  But  property  may  also  be  of  a  qua- 
lified or  special  nature,  on    account  of  the  peculiar  circumstances  of  the 

iiislify  killing  a  dog  which  was  pursuing  a  harp  in  liis  lord's  manor  and  close,  but  not  used  .it  the  UmF 
by  an  unguaJified  person.    As  to  the  right  to  set  dog-spears,  or  other  engines  for  destroying  dogs  in 
pursuit  of  game,  see  Oeane  w.  Clayton,  "Taunt.  439.  2  Marsh.  577.  IB.  Moore,  203,  S.  C,  in  which 
the  court  of  common  pleas  was  divided  in  opinion. 

If  a  dog  run  into  a  field  without  the  consent  of  its  master,  it  is  not  a  trespass  for  wliirh  an  action 
can  b€  maintained.    3  Burr.    1  Carr-  119.  Cliittv- 
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owner,  when  tlu;  tiling  itscU'  is  very  cripahlc  of  absolute  ownership.  As  in 
case  of  bailment,  or  delivery  of  goods  to  another  person  for  a  particular  use  : 
as  to  a  carrier  to  convey  to  London,  to  an  innkeeper  to  secure  in  his  inn,  ov 
the  like.  Here  there  is  no  absolute  property  in  cither  the  bailor  or  the 
bailee,  the  ])erson  deliverino',  or  him  to  whom  it  is  delivered  :  for  the  bailor 
hath  only  the  rioht,  and  not  tjio  innncdiatc  possession  ;  the  bailee  hath  the 
possession,  niu]  only  a  temporary  right.  But  it  is  a  qualified  properly  in 
them  both  ;  and  each  of  thenj  is  entitled  to  an  action,  in  case  the  goods  be 
damaged  or  taken  away  :  the  bailee  on  account  of  his  immediate  possession  ; 
the  bailor,  because  the  ])ossession  of"  the  bailee  is,  mediately,  his  ]>osses- 
sion  also.  So  [also  in  case  of  goods  pledged  or  pawned  uj)on  condition, 
either  to  repay  money  or  otherwise  ;  both  the  pledgor  and  pledgee  have  a 
qualified,  but  neither  of  them  an  absolute  property  in  them  :  the  pledgor's 
property  is  conditional,  and  depends  upon  the  performance  of  the  condition 
of  repayment,  &c.  ;  and  so  too  is  that  of  the  pledgee,  which  depends  upon 
its  non-performance.  The  same  may  be  said  of  goods  distrained  for  rent, 
or  other  cause  of  distress  :  which  are  in  the  nature  of  a  pledge,  and  are 
not,  at  the  first  taking,  the  absolute  property  of  either  the  distreinor,  or 
party  distreined  upon  ;  but  may  be  redeemed,  or  else  forfeited,  by  the  sub- 
sequent conduct  of  the  latter.  But  a  servant,  who  hath  the  care  of  his 
master's  goods  or  chattels,  as  a  butler  of  plate,  a  shepherd  of  sheep,  and 
the  like,  luilli  not  any  property  or  possession,  either  absolute  or  qualified, 
but  oidy  a  mere  charge  or  oversight. 

"  Haviiig  thus  considered  the  several  divisions  of  property  In  possession, 
which  subsists  there  only,  where  a  man  hath  both  the  right  and  also  the  oc- 
cupation of  the  thing;  we  will  proceed  next  to  take  a  short  view  of  the  na- 
ture of  property  in  action,  or  such  where  a  man  hath  not  the  occupation, 
but  merely  a  bare  right  to  occupy  the  thing  in  question  ;  the  possession 
whereof  may  however  be  recovered  by  a  suit  or  action  at  law  ;  from  whence 
the  thing  so  recoverable  is  called  a  thing,  or  chose  in  action.  Thus  money 
due  in  a  bond  is  a  chose  in  action  ;  for  a  property  in  the  debt  vests  at  the 
time  of  forfeiture  mentioned  in  the  obligation,  but  there  is  no  possession 
till  recovered  by  course  of  law.  Jf  a  man  promises  or  covenants  with  me  to 
do  any  act,  and  fails  in  it,  whereby  1  suffer  damage,  the  recompense  for 
this  damage  is  a  chose  in  action  ;  tor  though  a  right  to  some  recompense 
vests  in  me  at  the  time  of  damage  done,  yet  what  and  how  large  such  re- 
compense shall  be,  can  only  be  ascertained  by  verdict ;  and  the  possession 
can  only  be  given  me  by  legal  judgment  and  execution.  In  the  former  of 
these  cases  the  student  will  observe,  that  the  property,  or  right  of  action, 
depends  upon  an  express  contract  or  obligation  to  pay  a  stated  sum  :  and 
in  the  latter  it  depends  upon  an  implied  contract,  that  if  the  covenantor 
does  not  perform  the  act  he  engaged  to  do,  he  shall  pay  me  the  damages  I 
sustain  by  this  breach  of  covenant.  And  hence  it  may  be  collected,  that 
all  property  in  action  depends  entirely  upon  contracts,  either  express  or  im- 
plied ;  which  are  the  only  regular  means  of  acquiring  a  chose  in  action,  and 
of  the  nature  of  which,   we  shall  discourse  at  large  in  a  subsequent  chapter. 

"  At  present  we  have  only  to  remark,  that  upon  all  contracts  or  promi- 
ses, either  express  or  implied,  and  the  infinite  variety  of  cases  into  which 
they  arc  and  may  be  spun  out,  the  law  gives  an  action  of  some  sort  or  oth- 
er to  the  party  injured  in  case  of  non-performance ;  to  compel  the  wrong- 
doer to  do  justice  to  the  party  with  whom  he  has  contracted,  and,  on  fail- 
ure of  performing  the  identical  thiuflf  he  enj^aoed  to  do,  to  render  a  sa- 
"isfaction  equivalent  to  the  damage  sustained.  But  while  the  thing,  or 
its  equivalent,  remains  in  suspense,  and  the  injured  party  has  only  the  right 
and  not  the  occupation,  it  is  called  a  chose  in  action  ;  being  a  thing  rather 
in  potentia  than  in  esse  :  though  the  owner  may  have  as  absolute  a  property 
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rii,  and  be  as  well  entitled  to,  such  ihingji  in  action,  nb  to  lliii.g  .  m  [lu.ssu.^- 
.sioii. 

"  And,  liavinir  ihns  (listinfrnishcd  the  ditleicnt  ilc^'iec  or  quantilij  of  ijo- 
)iiininn  ox  proper  ly  to  which  tlut)!^^s  personal  are  .snhjccl,  we  may  add  a  word 
or  two  concerninij  the  time  of  their  enjoymcnl,  and  the  nuvihcr  of  their  oi6'«- 
ers^  in  conformity  to  the  method  beibrc  observed  in  treatin<r  of  the  [)ro~ 
pcrty  of  things  real. 

"  First,  as  to  the  lime  of  cvjoijme7it.  By  the  rules  of  the  ancient  common 
law,  there  could  be  no  future  |)ro|)erty,  to  take  place  in  expectnncv,  crea- 
ted in  personal  goods  and  chattels;  because,  being  things  transitory,  and 
by  many  accidents  subject  to  be  lost,  destroyed,  t)r  otherwise  impaired,  and 
the  exigencies  of  trade  requiring  also  a  frequent  circulation  thereof,  it  would 
occasion  perpetual  suits  and  quarrels,  and  put  a  stop  to  the  freedom  of 
commerce,  if  such  limitations  in  remainder  were  <^e»('ra//?/  tolerated  and  al- 
lowed.  But  yet  in  last  wills  and  testaments  such  limitations  of  personal 
goods  and  chattels,  in  remainder  after  a  betpiest  for  life,  were  permitted  : 
though  originally  that  indulgence  was  only  shewn,  when  merely  the  use  of 
the  goods,  and  not  the  goods  themselves,  was  given  to  the  first  legatee  ; 
the  property  being  supposed  to  continue  all  the  time  in  the  executor  of  the 
devisor.  ]jut  now  that  distinction  is  disregarded  :  and  therefore  if  a  man, 
either  by  deed  (sec  I  Burrow,  284.  G  Cruise,  197.  3  Call,  50)  or  will,  li- 
mits  his  book  or  furniture  to  A  for  life,  wiih  remainder  over  to  B,  this  re- 
mainder is  good.  But,  where  an  estate-tail  in  things  personal  is  given*  to 
the  first  or  any  subsequent  possessor,  it  vests  in  him  the  total  property,  and 
no  remainder  over  shall  be  permitted  on  such  a  limitation.!  P'or  this,  if 
allowed,  would  tend  to  a  i)crpetuity,  as  the  devisee  or  grantee  in  tail  of  a 
chattel  has  no  method  of  barring  the  entail  ;  and  therefore  the  law  vests  irj 
him  at  once  the  entire  dominion  of  goods,  being  analogous  to  the  fee-sini- 
plc  vvliich  a  tenant  in  tail  may  acquire  in  a  real  estate." 

But,  notwithstanding,  a  remainder  in  personal  goods  may  be  limited  in 
an  estate  tor  life,  yet  the  recent  cases  have  established  certain  modifications 
of  the  principle,  which  we  must  carefully  bear  in  mind. 

1.  In  Rundal  &  al.  vs.  Russel  &  al.  (3  Merival,  191,)  Sir  Wjliiam  Grant, 
master  of  the  rolls,  t  observed:  "  IMy  conception  is,  that  a  gift  for  life,  if 
specific,  of  things  '  qiKB  ipso  usu  cousinnunlur,'  is  a  gilt  of  the  property,  and 
that  there  cannot  be  a  limitation  over  after  a  life  interest  in  such  articles. 
If  included  in  a  residuary  bequest  for  life,  then  they  arc  to  be  sold,  and  the 
interest  enjoyed  by  the  tenant  for  life.  Originally  we  know  that  by  our  law 
there  could  be  no  limitation  over  of  a  chattel,  but  that  a  gift  for  life  carried 
the  absolute  interest.  Then  a  distinction  was  taken  between  the  use  and 
the  property.  The  use  might  he  given  to  one  for  life,  and  the  property  af- 
terwards to  another.  A  gift  for  life  of  a  chattel,  is  now  construed  to  be  a 
gift  of  the  usufruct  only.  But  when  the  use  and  the  property  can  have 
rlo  separate  existence,  it  should  seem  that  the  old  rule  should  still  pre- 
vail, and  that  a  limitation  over  after  a  life  interest  must  be  held  to  be  inef- 
fectual." See  2  Serj.  &  Rawlc.  59,  and  5  John.  Ch.  R.  331.  3  Vez.311. 
5  John.  21,  31G.     5  Bac.  721.     4  Bac.  304. 

It  is  obvious,  however,  that  the  rule  thus  laid  down  is  somewhat  indefi- 
nite, since  besides  corn,  hay,  fruits,  provisions,  liquors,  and  suchlike,  whicl» 
arc  mentioned  as  illustrations  of  the  rule,  (2  Kent,  286,)  many  other  things 
are  of  little  use  except  in  the  consumption.  Thus,  a  stock  of  hogs  or  of 
siieep,  or  cattle,  cannot  be  perfectly  enjoyed  without  the  right  of  consump- 

*  "//siV.5  or  heirs  of  Lite  bodi/,"  in  a  ileed  ni  personally  arc  cmistrucd  to  Ijc  words  of  purchase.  See 
:j  Call,  50.  In  Dcdiake  vs.  Hooper,  Gilmer,  IM,  which  was  the  case  oi&wiU  ofpersona/ty,  hsue  was 
considercil  a  word  ol  put  chase. 

t  A  hmitatioii  over  of  personal  estate,  after  gn  indefinite  failure  of  issue,  is  void.    4  Ran.  515. 

[Sec  2  Lciftlii  3(7,  where  Judge  Green  seems  to  dissent  from  this  opinionof  themaslci  of  the  tolls- 
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tiuii.  In  Uic  cubte  of  Molei  vs.  JVIoIci,  before  lue  in  Winchester,  (April 
term,  1829,)  I  was,  however,  of  opinion,  that  according  to  the  current  of 
authorities,  the  exception  lo  the  rule  must  be  taken  with  sonic  strictness, 
and  that  in  relation  to  such  articles  as  admit  ol'enjoymcnt  without  the  con- 
sumption, the  remainder  «n'er  was  not  to  be  considered  as  void. 

A  ditliculty  also  arises  in  those  ,cases  as  to  the  species  of  property  first 
to  be  char^^ed  with  the  debts  oftlie  testator.  Thus,  if  a  piece  of  iurniture, 
or  a  sum  of  money,  and  a  cask  of  wine,  are  devised  to  nic  for  life,  with  re- 
mainder over,  and  either  of  them  will  sullice  to  pay  the  debts,  can  the  re- 
mainderman dem.uid  ol'  the  executor  lo  exonerate  the  piece  of  furniture, 
or  sum  of  money,  in  which  the  remainder  over  is  good,  and  sell  the  wine, 
in  which  my  right  is  absolute  ;  or  must  the  court  institute  an  inquiry  as  to 
the  value  of  the  interest,  and  adjust  the  matter  in  contest,  upon  the  princi- 
ple of  apportionment  aj)plying  lo  llie  doctrine  of  abatement  of  legacies  ? 

2.  Where  the  limitation  to  the  first  taker  is  acconipanied  by  a  j)ower  ol 
disposition,  either  express  or  imj)lied,  the  limitation  over  is  void,  both  be- 
cause of  the  inconsistency,  and  the  uncertainty  as  to  what  part  of  the  pro- 
perty is  to  go  over.  See  3  Vez.  7.  1  lloven.  Sup.  l-JT.  Thus  where 
there  was  a  gift  to  Charlotte  Williams,  of  the  residue  of  the  testator's  estate, 
with  the  right  of  di.?posiiion  by  will ;  azid  if  she  died  withoirt  will,  then 
whatever  might  remain  at  her  death  to  go  to  W.  Ashby  ;  the  remainder  over 
was  held  void  for  its  uncertainty.  1  Meri.  314,  See  also  8  Vin.  Abr.  103, 
pi.  50.  1  Vez.  9.  So  where  an  estate  was  given  by  will  to  A  and  his  heirs, 
and  if  he  should  die  without  issue  living  at  his  death,  then  "  so  much  of  the 
estate  as  may  remain  undisposed  of  by  A,  to  B  ;"  the  limitation  over  was  held 
void  because  of  the  uncertainty  as  lo  the  property  to  go  over,  and  also  be- 
cause the  bequest,  implying  a  power  of  disposition,  gave  A  an  absolute  es- 
tate.    4  Ran.  547. 

However,  where  the  limitation  over  is  good,  a  bill  by  the  remainderman, 
in  the  nature  of  the  bill  quia  timet,  has  been  entertained  for  the  purpose  of 
securing'  him.  1  Ch.  Rep.  110.  1  Eq.  Ca.  78.  But  in  Foley  vs.  Burnet, 
(1  Br.  270,)  Lord  Thurlow  said,  that  the  cases  requiring  security  had  been 
overruled.  The  court,  he  says,  now  only  demands  an  inventory,  unless 
there  be  danger.  The  principle  of  requiring  security  is  recognized  by  our 
courts  in  such  cases.  3  Call,  25.  But  the  requiring  security  is  a  matter  of 
oound  discretion,  according  to  the  circumstances.  2  Mun.  1G2.  And  see 
5  John.  Ch.  R.  349. 

It  is  perhaps  fairly  questionable,  whether  the  rule,  which  sustains  remain- 
ders over  of  personal  estate,  is  not  calculated  to  create  mischief  and  give 
rise  to  vexatious  litigation.  The  preservation  of  his  rights  by  the  remainder- 
man will  lead  to  a  perpetual  espionage  into  the  conduct  of  the  tenant  for 
life  ;  and  this  prying  into  the  private  concerns  of  the  latter,  excites,  frequent- 
ly, the  most  bitter  animosity  on  his  part.  There  are  few  principles  in  the 
law  more  calculated  to  generate  and  to  cherish  petty  law  suits,  than  this  ; 
and  perhaps  the  wisdom  of  the  old  common  law  is  no  where  more  conspi- 
cuous, than  in  totally  discountenancing  all  such  limitations. 

Mr.  Blackstone  next  proceeds  to  consider  personal  property  with  a  view 
to  "the  numbers  of  owners.*  Things  personal  may  belong  to  their  owners,  not 

*  When  legacies  are  given  to  two'or  more  persons  in  undivided  shares,  as  £100  "lo  A  and  B,"  Or 
to  the  children  of  C;  or,  in  c:ise  of  a  bequest  to  two  without  words  of  severance,  the  legatees  will  take 
as  joint-tenaiUs.    2  V.  Wm.  347,  529.    4  Bro.  C.  C.  15.    3  Ves.  J.  628,  632.    6  Ves.  J.  130. 

When  the  Ipgacies  are  given  in  divided  shares,  as  so  much  of  a  sum  of  money  to  B  and  so  much  to 
C,  the  legatees  will  be  consideied  as  tenants  in  common;  as  in  instances  where  legacies  arc  given  lo 
two  or  more  persons,  "share  and  share  alike,"  or  "  to  and  among  them,"  or  "to  them  respectively," 
or  "  to  be  equally  divided  amongst  them,"  such  words  will  create  a  tenancy  in  common.  3  Atk.  731. 
2Atk.  441.  2  Atk  121.  1  Atk.  494.  3Bro.  C.  C.25.  5  Ves.  J. 510.  Cases  have  occurred  in  which 
the  determination  that  the  above  words  or  expressions  should  create  a  tenancy  in  common,  would 
have  seemingly  involved  a  contradiction,  aa  in  tlioiie  inylancca  where  such  words  ofseve ranee  occur' 
red,  and  a  bequest  over  to  surviving  legatees  was  jmmedialely  gralted  upon  them.    In  those  instau- 
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ly  in  severalty,  but  also  in  joint-tenancy,  and  in  common,  as  well  as  reaF  es- 
tates. They  cannot  indeed  be  vested  in  coparcenary  ;  because  they  do  not 
descend  from  the  ancestor  to  the  heir,  which  is  necessary  to  constitute  co- 
parceners. But  if  a  horse,  or  other  personal  chattel,  be  given  to  two  or 
more,  absolutely,  they  are  joint-tenants  thereof;  and  unless  the  jointure  be 
severed,  the  same  doctrine  of  survivorship  shall  take  place  as  in  estates  of 
lands  and  tenements.  And,  in  like  manner,  if  the  jointure  be  severed,  as 
by  either  of  them  selling  his  share,  the  vendee  and  the  remaining  part-owner 
shall  be  tenants  in  common,  without  any  jus  accresccndi  or  survivorship.  So, 
also,  if  £100  be  given  by  will  to  two  or  more,  equally  to  be  divided  between 
thenj,  this  makes  tliem  tenants  in  common,  as  we  have  formerly  seen  the 
same  words  would  have  done,  in  regard  to  real  estates.  But  for  the  en- 
couragement of  husbandry  and  trade,  it  is  held  that  a  stock  on  a  fafm, 
though  occupied  jointly,  and  also  a  stock  used  in  a  joint  undertaking,  by 
way  of  partnership  in  trade,  shall  always  be  considered  as  common  and  not 
as  joint  property  ;  aad  there  shall  be  no  survivorship  therein."* 

In  Virginia,  the  right  of  survivorship  is  in  all  cases  abolished,  and  so  com- 
prehensive are  the  terms  of  the  act,  that  personal  property  is  doubtless  em- 
braced by  them.  1  R.  C.  ch.  98,  §  •2.  The  consequnce  is,  that  in  Virginia, 
property  purchased  jointly  for  the  purposes  of  trade,  is  considered,  even  at 
laio,  as  a  tenancy  in  common,  though  in  England  it  is  only  so  regarded  in 
equity.  2  Ran.  183.  It  is  also  proper  to  remark,  that  tenants  in  common 
or  joint-tenants  could  not  have  had  partition  at  common  law,  and  hence  a 
court  of  equity  is  considered  as  invested  with  complete  jurisdiction  to  de= 
cree  partition  between  them.     4  Ran.  95.t 

ces,  tlic  court  of  chancery,  in  order  to  give  eft'ect  to  every  word  in  the  bequest,  has  considered  the' 
words  creating  the  survivarsiiip  amon?  liie  legatees  as  intended  to  lie  confined  to  the  lime  of  the  death. 
of  the  testator,  and  therefore  decreed  that  the  legatees  should  i)e  considered  tenants  in  common  from 
thai  period,  with  benefit  of  survivorship,  in  case  of  the  death  of  any  before  the  testator.  1  P.  Wms. 
96.  2P.  Wms.280.  lEq.Ca.3t)2.  Prec.ch.78.  2Eq.Ca.343.  2  Ves. J.265, 634.  3Ves.J.205. 
450.  4  Ves.  J.  551.  5  Ves.  J.  806.  We  must  observe  that  the  operation  of  a  bequest  to  '^survivors,'' 
grafted  upon  a  tenancy  in  common,  will  not  be  confined  to  the  period  ot  the  testator's  death,  if  it  can' 
be  further  extended  with  propriety  ;  therefore,  in  several  cases,  such  bequest  to  survivors,  from  the 
particular  construction  of  each  will,  was  considered  efficient  during  ihe  minority  of  the  legatees,  as 
they  were  not  entitled  to  the  benefit  of  the  provisions  before  the  age  of  twenty-one;  and,  perhaps,  ia 
order  to  effectuate  the  intention  and  prevent  a  lapse,  when  a  life  interest  is  given  prior  to  the  distri- 
l)ution  directed  among  the  legatees,  the  period  of  survivorship  will  be  extended  during  the  life  of 
the  tenant  for  life.  1  Ves.  )3.  3  Atk.  619.  Amb.  333.  A  bequest  to  two  or  more,  "in  joint  and  equal 
proportions,"  or  "jointly  and  between  them,"  will  create  a  tenancy  in  common  ;  the  terms  "joint  of 
jointly"  not  being  considered  as  intended  to  impart  a  joint  interest  to  the  legatees,  but  to  signify  a 
gift  to  them  altogether.  Amhl.  65G.  1  Bro.  C.  C.  118.  Although,  as  we  have  already  seen,  the  words 
"  equally  to  be  divided,"  and  "share  and  share  alike,"  &c.  will  create  a  tenancy  in  common ;  yet 
when  it  appears  from  the  context  of  ihe  will  that  a  joint-tenancy  was  intended,  such  words  will  nof 
be  permitted  to  sever  the  interests  of  the  legatees.  3  Bro.  C.  C.  215.  Holt's  Rep.  370.  Roper  on 
Legacies,  2d  vol.  2-59  to  2!^7.  Residuary  legatees  and  executors  are  joint-tenants,  unless  the  testator 
use  some  expression  which  converts  their  interest  into  a  tenancy  in  common ;  and  if  one  dies  before 
a  division  or  severance  of  the  surplus,  the  whole  that  is  undivided  will  pass  to  the  survivor  or  survi- 
vors.   2P.  VVras.529.    3  Bro.  455.  Chitty,- 

*  As  between  parties  in  trade  or  farming,  there  is,  generally  speaking,  no  survivorship  between 
tliem  as  to  personal  property  in  possession,  for  each  of  their  respective  shares  or  degrees  of  interest 
go  to  their  personal  representatives,  who  become  tenants  in  common  with  the  survivor  of  all  the  part- 
nership effects  in  possession,  it  being  a  maxim,  inter  mercatores  jus  accrescendi  locum  non  habet. 
Co.Lit.  3,282,  182  a.  1  Vern.  217.  lMeriv.561.  lLd.Ilaym.28I.  Vin.  Ab.  Partners.  But  if  has 
been  determined  that  the  good  will  of  a  partnership  sui  vives,  but  that  has  been  disputed.  8  Ves.  539. 
15  Ves.  218.  1  Jac.  &  VV.267.  A  court  of  equity  has  barred  survivorship,  although  the  deceased 
partner,  upon  being  informed  that  by  law  there  would  be  a  survivorship,  said  he  was  content  the 
stock  should  survive;  1  Vern.  217;  and  though  if  two  persons  take  a  farm,  the  lease  will  survive,  but 
if  they  lay  out  money  jointly  upon  it,  in  the  w,ay  of  trade,  that  turns  round  the  estate  at  law  and  makes 
it  equitable.  1  Ves.  J.435;  seefurther,3Chitt.Com.L.235,6.  But  although  there  is  no  survivorship  as  to 
partnership  property  in  possession, yet  at  law  there  is  iis  to  chases  in  actiony{or  wh<;n  one  or  more  part- 
ners, having  a  joint  legal  interest  on  a  contract,  dies,  an  action  against  the  said  parlies  must  be  brought 
in  thenarne  of  the  survivor,  and  the  executor  or  administrator  of  the  deceased  cannot  be  joined,  neither 
can  he  sue  separately,  but  must  resort  to  a  court  of  equity  to  obtain  from  the  survivor  the  testator's 
share  ofthe  sum  which  has  been  recovered.  1  East,  497.  2Salk.  441.  1  Ld.  Rayra.  346.  Carth.170. 
Vin.  Ab.  Partner,  D.  Chitty. 

tin  Abbott  on  Ships,  part  I,  ch.  3,  $  2,  it  is  said,  "  A  personal  chattel  vested  in  distinct  proprietors 
cannot  possibly  be  enjoyed  advantageously  by  all  without  a  common  consent  and  agreement  among 
them.  To  regulate  their  enjoyment  in  case  of  <lif agreement,  is  one  of  the  hardest  tasks  in  legislation. 
And  it  is  not  without  wisdom,  that  the  law  of  England,  in  general,  declioeg  to  interfere  in  their  dis- 
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There  is  a  material  difference  to  be  observed,  between  the  rights  of  part- 
ners, on  the  one  hand,  and  tenants  in  common  or  part  owners  on  the  other, 
in  reference  to  their  power  over  the  property.  In  common  partnerships, 
any  one  of  the  partners  has  full  power  to  bind  the  whole  by  his  acts,  and 
(if  there  be  no  collusion  with  the  vendee)  his  disposition  and  sale  of  the 
property  of  the  firm  is  absolute  and  binding  on  his  copartners.  But  tenants 
in  common,  or  part-owners,  have  eacli  entire  dominion  over  his  own  share, 
and  neither  can  bind  the  other's  interest  without  his  assent.  See  4  John. 
52-2,  573,  580.  These  distinctions  seem  to  be  clearly  laid  down  and  well 
understood.  But  it  is  not  so  clear  how  we  are  to  distinguish  part-owner- 
ship and  tenancy  in  common,  from  common  partnership.  Thus,  shipown- 
ers are  now  admitted  to  be  tenants  in  common,  and  the  ship  is  not  to  be 
treated  as  partnership  property.  2  Ves.  &.  B.  242.  5  John.  C.  526. 
And  so  too,  the  North  River  Steam  boat  Company  have  been  considered; 
as  to  the  property  and  franchises  belonging  to  the  company,  as  part  owners 
or  tenants  in  conwnon  and  not  as  joiat-tenants  or  partners.  5  John.  C.  ST-i- 
See  Book  1. 


CHAPTER  XXII. 
OF  TITLE  TO  THINGS  PERSONAL  BY  OCCUPAlNCi'. 

"  We  are  next  to  consider  the  title  to  things  personal,  or  the  various 
means  of  acquiring,  and  of  losing,  such  property  as  may  be  had  therein  : 
both  which  considerations  of  gain  and  loss  shall  be  blended  together  in  one 
and  the  same  view,  as  was  done  in  our  observations  upon  real  property  ; 
since  it  is  for  the  most  part  impossible  to  contemplate  the  one,  witliout  con- 
templating the  other  also.  And  these  methods  of  acquisition  or  loss  are 
[by  the  English  law]  principally  twelve  : — 1.  By  occupancy.  2.  By  prero- 
gative. 3.  By  forfeiture.  4.  By  custom.  5.  By  succession.  6.  By  mar- 
riage. 7.  By  judgment.  8.  By  gift  or  grant.  9.  By  contract.  10.  By 
bankruptcy.     11.  By  testament.     12.  By  administration.  • 

"  And,  first,  a  property  in  goods  and  chattels  may  be  acquired  by  occu- 
pancy  :  which,  we  have  more  than  once  remarked,  was  the  original  and  only 
primitive  method  of  acquiring  any  property  at  all ;  but  which  has  since 
been  restrained  and  abridged,  by  the  positive  laws  of  society,  in  order  to 
maintain  peace  and  harmony  among  mankind.  For  this  purpose,  by  the 
laws  of  England,  gifts  and  contracts,  testaments,  legacies,  and  adminis- 
trations, have  been  introduced  and  countenanced,  in  order  to  transfer  and 
continue  that  property  and  possession  in  things  personal,  which  has  once 
been  acquired  by  the  owner.  And,  where  such  things  are  found  without 
any  other  owner,  they  for  the  most  part  belong  to  the  king  by  virtue  of  his 
prerogative;  except  in  some  few  instances,  wherein  the  original  and  natural 
right  of  occupancy  is  still  permitted  to  subsist,  and  which  we  are  now  to 
consider. 

1.  "  Thus,  in  the  first  place,  it  hath  been  said,  that  any  body  may  seize 
to  his  own  use  such  goods  as  belong  to  an  alien  enemy.*     For  such  cne- 

putes,  leaving  it  to  themselves  either  to  enjoy  their  common  property  by  agreement,  or  to  Eufiisr  it  to 
remain  unenjoyed  or  to  perish  by  their  dissention,  as  tlie  best  method  of  forcing  them  to  a  common 
consent  for  their  common  benefit." 

The  case  of  a  ship  rests  on  peculiar  grounds.  The  majority  cannot  bind  the  minority  to  the  hazard 
of  the  voyage,  but  it  being  a  rule  of  maritime  law,  founded  on  public  policy,  "that  ships  are  buill  to 
plough  the  ocean,  not  to  rot  by  the  wall,"  if  all  do  not  agree  to  send  theship  on  a  voyage,  it  seems  that 
a  dissentient  part  owner, cannot  prevent  the  adventure,  but  he  is  not  obliged  to  share  its  risk  or  parti- 
ticipate  in  its  profit;  and  he  may,  moreover,  require  the  other  pan  owners  to  give  security  for  his  in- 
terest. If,  indeed,  there  be  a  settled  agreement  as  to  the  employment  of  the  ship,  that  of  course  must 
be  entorccd,  as  in  other  cases,  according  to  the  rule  of  law,  modua  et  convenlia  vincunt  Ic^em. 

*  Questions  rcBpecting  the  seizure  of  property  as  prize,  seldom  arise  in  the  common  law  or  equity 
eouitu,  ihoy  being,  in  general,  cognizable  only  in  the  admiralty  courts;  and  when  a  ship  is  bona  fide 


CHAP.  22.]  OCCUPANCY  IN  PERSONALS.  315 

mies,  not  being  looked  upon  as  nionibers  of  our  society,  are  not  entitled 
during  their  state  of  enmity  to  the  benefit  or  protection  of  the  laws;  and 
therefore  every  man  that  lias  opportunity  is  permitted  to  seize  upon  their 
chattels,  without  being  compelled,  as  in  other  cases,  to  make  restitution  or 
satisfaction  to  the  owner.  But  this,  however  generally  laid  down  by  some 
of  our  writers,  must  in  reason  and  justice  be  restrained  to  such  captors  as 
are  autliorized  by  the  public  authority  of  the  state,  residing  in  the  crown  ; 
and  to  such  goods  as  are  brought  into  this  country  by  an  alien  enemy,  after 
a  declaration  of  war,  without  a  safe-conduct  or  passport.  And,  therefore, 
it  hath  been  liolden,  that  where  a  foreigner  is  resident  in  England,  and  af- 
terwards a  war  breaks  out  between  his  country  and  ours,  his  goods  are  not 
liable  to  be  seized.*  It  hath  also  been  adjudged,  that  if  an  enemy  take  the 
goods  of  an  Englishman,  which  are  afterwards  retaken  by  another  subject 
of  this  kingdom,  the  former  owner  shall  lose  his  property  therein,  and  it 
shall  be  indefeasibly  vested  in  the  second  taker  ;  unless  they  were  retaken 
(he  same  day,  and  tlie  owner  before  sunset  puts  in  his  claim  of  property. 
Which  is  agreeable  to  the  law  of  nations,  as  understood  in  the  time  of 
Grotius,  even  with  regard  to  captures  made  at  sea  ;  which  were  held  to  be 
the  property  of  the  captors  after  a  possession  of  twenty-four  hours;  though 
the  modern  authorities  require,  that  before  the  property  can  be  changed,  the 
goods  must  have  been  brought  into  port,  and  have  continued  a  night  intra 
presidla,  in  a  place  of  safe  custody,  so  that  all  hope  of  recovering  them 
was  lost." 

Two  acts  (5  Cong.  ch.  77,  &  ch.  85,)  for  the  restoration  of  recaptured 
property,  were  passed  during  the  presidency  of  Mr.  Adams,  wlien  private 
vessels  were  permitted  to  arm  for  defence  against  French  spoHations.  It 
was  of  course  temporary.  The  same  principle  was  introduced,  however, 
into  the  law  granting  letters  of  marque  and  reprisal  during  the  late  war  with 
Great  Britain.  See  4  L.  U.  S.  new  ed.  pa.  456.  In  neither  act  is  there  a 
provision  in  relation  to  the  length  of  time  that  the  property  may  have  been 
in  tlie  enemy's  hands.  The  last  act,  however,  provides  that,  where  the  par- 
lies tannot  agree  upon  salvage,  it  shall  be  determined  by  any  court  having 
competent  jurisdiction  ''  agreeably  to  the  provisions  theretofore  established 
by  law."  These  provisions  were  enacted  by  the  law  of  congress  passed  in 
March,  1800,  (3  vol  L.  U.S.  pa.  317,)  which  is,  of  consequence,  considered 
and  treated  as  the  law  of  the  subject.  See  the  case  of  the  schooner  Ade- 
line, 9  Cranch,  244.  Now,  by  that  act,  recaptured  American  property  is 
never  considered  as  enemy's  property,  or  capable  of  being  proceeded  against 
by  the  recaptors  as  prize  of  war,  until  actual  condemnation  in  some  prize 
court.  For  it  provides  that  property  recaptured,  appearing  to  have  belonged 
to  any  person  resident  within,  or  under  protection  of  the  United  States, 
"  7iot  having  been  condemned  as  prize  by  competent  authority  before  the 
recapture,  shall  be  restored  upon  salvage."  Such,  too,  is  the  law  of  Eng- 
land. In  France  it  seems  the  twenty-four  hour  rule  prevails.  And  as  to 
recaptured  property,  which,  before  the  capture  belonged  to  persons  resident 
in  the  territory,  or  under  protection  of  any  foreign  government  in  amity  with 
ours,  the  rule  of  reciprocity  is  declared  to  be  the  law.  So  that,  as  to  French 
property  recaptured,  the  twenty-four  hour  rule  mentioned  by  Mr.  Black- 

peised  as  prize,  llie  owner  cannot  sustain  an  action  in  a  court  of  common  law  for  the  seisure,  tliough 
slie  l)c,  released  xvitliout  any  suit  being  instituted  against  her;  his  remedy,  if  any,  being  in  the  court  of 
admiralty ;  2  Marsli.  R.  1313 ;  and  the  same  rule  applies  to  the  imprisonmeni  of  a  person,  when  it  has 
taken  place  merely  as  a  coiisetjuence  of  taking  a  ship  as  prize,  althougli  the  ship  has  been  acquitted. 
1  l.e  Caux  fs.  Eden,  Dougl.  594.  For  the  law  respecting  seizures  and  captures,  and  the  modes  of 
acquirin"  and  losing  property  thereby,  see  the  admiralty  decisions  of  Sir  VVm.  Scott,  collected  and 
arranged  in  1  Chitty's  Com.  Law,  377  to  512,  and  2  Wooddes,  435  to  457. 

*  And  by  modern  decisions,  the  right  to  sue  upon  contracts  made  with  him  during  peace,  is  only 
suspended,  not  forfeited,  by  war.  13Vez.  J.71.  3  B.  &  P.  191.  6  J  aunt.  239.  1  Chitty's  Com.  L. 
423  10  426. 
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stone  I'rom  Grotius,  would  1)C  the  rule  iu  our  courts.     See  tlie  case  of  the 
schooner  Adeline,  ubi supra.* 

"  As  in  the  goocis  of  an  enemy,  [says  Mr.  B.]  so  also  in  his  person  a  man 
may  acquire  a  sort  of  qualified  property,  by  taking  him  a  prisoner  in  war  ; 
at  least  till  his  ransom  be  paid."  Jiut  prisoners  of  war  taken  by  public 
armed  vessels,  arc,  I  conceive,  subjects  of  exchange,  not  of  ransom.  Pri- 
soners taken  by  privateersmcn  are  paid  for  by  the  United  States  at  certain 
rates,  and  are  then  held  by  them  as  other  prisoners  of  war,  I  presume.  The 
acts  on  these  subjects  are  now  obsolete.     See  4  L.  U.  S. 

2.  "  Thus,  again,  whatever  moveables  arc  found  upoji  the  surface  of  the 
earth,  or  in  the  sea,  and  are  unclaimed  by  any  owner,  are  supposed  to  be 
abandoned  by  the  last  proprietor;  and  as  such,  arc  returned  into  the  com- 
mon stock  and  mass  of  things  :  and  therefore  they  belong,  as  in  a  state  of 
nature,  to  the  first  occupant,  or  fortunate  finder,  unless  they  fall  within  the 
description  of  waifs  or  estrays,  or  wreck,  or  hidden  treasure;  for  these,  we 
have  formerly  seen,  are  vested  by  law  in  the  king,  and  form  a  part  of  the 
ordinary  revenue  of  the  crown. 

3.  "  Thus  too  the  benefit  of  the  elements,  the  light,  the  air,  and  the  water, 
can  only  be  appropriated  by  occupancy.  If  I  have  an  ancient  window 
overlooking  my  neighbor's  ground,  he  may  not  erect  any  blind  to  obstruct 
the  light  :  but  if  I  build  my  house  close  to  his  wall,  which  darkens  it,  I  can- 
not compel  him  to  demolish  his  wall ;  for  there  the  first  occupancy  is  rather 
in  hiiP;  than  in  me.*     If  my  neighbor  makes  a  tan-yard,  so  as  to  annoy  and 

*  Modern  authorities  require  something  more  to  vest  the  property  of  a  captured  vessel  in  the  captors, 
than  her  having  coniinued  a  night  intra  prccsidia,  "  I  appreliend,  that,  by  the  general  praclice  of  the 
law  of  nations,  a  sentence  of  condemnation  is  at  present  deemed  generally  necessary;  and  that  a  neu- 
tral purchaser  in  Europe,  during  war.,  does  look  to  the  legal  sentence  of  condemnation  as  one  of  the 
title  deeds  of  (he  ship,  if  he  buys  a  prize  vessel.  I  believe  there  is  no  instance  in  which  a  man,  hav- 
ing purchased  a  prize  vessel  of  a  belligerent,  has  thought  himself  quite  secure  in  making  that  pur- 
chase, merely  because  that  ship  ha<l  been  in  the  enemy's  possession  twenty-four  hours,  or  carried  in- 
.ira  pr'<esidia."  Sir  Wm.  Scott,  in  the  case  of  the  Flad  Oyen,  I  Rob.  Jlep.  1)39.  SeealsoSIiob.  Hep. 
97  and 231},  7,  8.  Gross  vs.  Withers,  2  Burr.  C;;3.  Assievedo  vs.  Cambridge,  10  Mod.  7!».  But  if,  af- 
ter the  transfer  of  a  prize  to  a  neutral,  a  peace  be  concluded  between  the  belligerents,  the  transfer 
becomes  valid,  even  though  there  was  no  legal  condemnation.  6  Rob.  Rep.  142.  'I'he  title  of  a  neu- 
tral will  not  be  defeated  by  his  subsequently  becomint;  an  enemy.  6  Kob.  Rep. 45.  Sec  1st  vol. 
/Chitty's  Com.  Law,  433,  4.  It  has  been  established  by  several  acts  of  Parliament,  that,  among  Eng- 
lish subjects,  ships  or  ijoods  taken  at  sea  by  an  enemy,  and  afterwards  retaken,  at  any  indefinite  pe- 
iripdoftime,  and  whether  before  or  after  sentence  of  condemnation,  are  to  be  restored  to  the  original 
proprietors,  on  payment  of  certain  salvage.  2  Burr.  1198,  and  1  Bl.  Rep.  27.  The  statute  the  43(ieo. 
ill.  c.  160,  s.  39,  makes  an  exception  as  to  ships  which  have  been  set  torth  by  the  enemy  as  vessels 
of  war;  enacting,  that  these  shall  not  be  restored  to  the  original  owners,  but  belong  wholly  to  the  re- 
iaptors.  And  if  the  property  recaptured  were  captured  first  in  an  illegal  trade,  then  the  original  right 
is  divested,  aud  the  recaptors  are  not  bound  to  restitution.  2  Rob.  Rep.  77.  In  the  case  of  the  Santa 
Cray.,  1  Rob.  Rep.  49.  Sir  VVm.  Scott  siid,  "The actual  ruleofjihe English  maritime  law  I  understand 
to  be  this:  that  the  maritime  law  of  England  having  adopted  a  most  liberal  rule  of  restitution  with 
respect  to  the  recaptured  property  of  its  own  subjects,  gives  the  benefit  of  that  rule  to  its  allies,  till  it 
appears  that  they  act  towards  British  property  on  a  less  liberal  principal ;  in  such  a  case  it  adopts  '.heir 
rule,  and  treats  them  according  to  their  own  measure  of  justice."  JBut  restitution  in  any  case  is  not 
gratuitous,  for  by  the  43  Geo.  III.  c.  ItiU,  certain  rates  of  salvage  are  secured  to  the  recaptors  for  sav- 
ing or  recovering  the  property.  One-eighth  of  the  beneficial  interest  in  the  whole  recaptured  pro- 
per! j'.,  is  given  to  the  king's  ships,  and  one-sixth  to  private  ships.  And  the  reward  of  salvage  is  given 
jn  cases  of  rescue,  when  it  is  etfectpd  by  the  rising  of  the  captured  crew  against  the  captors.  1  Rob. 
Rep.  271.    4  ib.  147.    1  Edw.  Rep.  68.  Chitty. 

tForiperly  it  was  holden  that  a  party  could  not  maintain  an  action  for  a  nuisance  to  an  ancient 
light,  unless  he  had  gained  a  right  to  the  window  by  prescription.  1  Leon.  168.  Cro.  El.  118.  But 
the  modern  doctrine  is,  that  upon  proof  of  an  adveise  enjoyment  of  lights  for  twenty  jears  or  up- 
ivards,  unexplained,  a  jury  may  be  directed  to  presume  a  riulit  by  grantor  otherwise  ;  2  Saund.  175,  a. 
1  Esp,  11, 148;  but  if  the  window  was  opened  during  the  seisin  of  a  mere  tenant  tor  life,  or  a  tenan- 
cy for  years,  and  the  owner  in  (ee  did  not  acquiesce  in,  or  know  of  the  use  of  the  light,  he  would  not 
be  bound;  11  East,  372.  SCampb.  444.  4  Camp.  616  ;  and  where  the  adjoining  land  was  glebe  land 
jn  the  possession  of  a  rector,  tenant  lor  life,  it  was  held  that  there  could  be  no  presumption  of  a  grant 
so  as  to  preclude  a  purchaser  thereof  iiiuler  55  Geo.  II 1.  c.  147,  from  building  and  obi--tructing  an  an- 
cient light;  4  B.  &  A.579;  but  vvli;  n  ilu;  window  has  been  proved  to  have  been  in  existence  ,upvvardB 
ot  twenty  years,  and  its  origin  cannot  be  traced,  the  purchaser  from  the  owner  in  fee  cannot  disturb 
it,  though  no  evidence  that  the  latter  acquiesced  in  the  window  can  be  adduced.  2  Bar.  &  Cres.  686. 
4  Dowl.  &  R.  334.  If  the  owner  of  lind  build  a  house  on  part,  and  afterwards  sell  the  house  to  one 
person,  and  the  rest  of  the  land  to  another,  the  vendee  of  the  house  may  maintain  an  action  against 
the  vendee  of  the  laud  for  obstructing  hislight,  though  the  house  was  notan  ancient  one,  because  the 
law  will  not  suffer  the  vendor,  or  any  person  claiming  unrler  him,  to  derogate  from  his  own  grant; 
and  consequeritly  less  than  twenty  yeais'  use  ol  the  light  suffices.    1  Lev.  122.    1  Vent.  237.    1 1'rice, 
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render  less  salubrious  the  air  of  my  house  or  rrardcns,  tlic  law  will  furnish 
ine  with  a  remedy  ;  but  if  lie  is  first  in  possession  of  the  air,  and  I  fix  my 
habitation  near  him,  the  nuisance  is  of  my  own  seokinjr,  and  may  continuo. 
If  a  stream  be  unoccu[)ied,  I  may  erect  a  mill  thereon,  and  detain  tlie  wa- 
ter ;  yet  not  so  as  to  injure  my  nei<irlil)or's  prior  mill,  or  his  meadow  :  for 
he  hath  by  the  first  occupancy  acquired  a  property  in  the  current.* 

4.  "  With  regard  likewise  to  ;iiiim;ils  ferae  valurae,  all  mankind  liad  by 
the  orio-inal  grant  of  the  Creator  a  right  to  pursue  and  t;ike  any  fowl  or  in- 
sect of  the  air,  any  fish  or  inhabitant  of  the  waters,  and  any  beast  or  rep- 
tile of  the  field  :  and  this  natural  right  still  continues  in  every  individual, 
unless  where  it  is  restrained  by  the  civil  laws  of  the  country.  And  when 
a  man  has  once  so  seised  them,  tliey  become  while  living  his  qualified  pro- 
perty, or  if  dead,  are  absolutely  his  own  :  so  that  to  steal  them,  or  other- 
wise invade  this  property,  is,  according  to  their  respective  values,  some- 
times a  criminal  offence,  sometimes  only  a  civil  injury.  The  restrictions 
which  are  laid  upon  this  right  by  the  laws  of  England,  relate  principally  to 
royal  fish,  as  whale  and  sturgeon,  and  such  terrestial,  airial,  or  aquatic  an- 
imals as  go  under  the  denomination  of^ game  ;  the  taking  of  which  is  made 
the  exclusive  right  of  the  prince,  and  such  of  his  subjects  to  whom  he  has 
granted  the  same  royal  privilege.!  But  those  animals  which  are  not  ex-, 
pressly  so  reserved,  are  still  liable  to  be  taken  and  appropriated  by  any  of 
the  king's  subjects,  upon  their  own  territories,  in  the  same  manner  as  they 
might  have  taken  even  game  itself,  till  these  civil  prohibitions  were  issued ; 
there  being  in  nature  no  distinction  between  one  species  of  wild  animals 
and  another,  between  the  right  of  acquiring  property  in  a  hare  or  a  squirrel, 
in  a  partridge  or  a  butterlly  :  but  the  difference  at  present  madfe,  arises  mere- 
ly from  the  positive  municipal  law. 

"  5.  To  this  principle  of  occupancy  also  must  be  referred  the  method  of 

27.  Ryan  w.  Moodys,  Rep. 24.  2  Saund.  Ill,  n.  4.  But  if  an  ancient  window  has  been  completely 
(•iDcked  up  above  twenty  years,  it  loses  its  privilege;  3Can)pb.514  ;  and  even  the  presumption  of  right 
lioni  twenty  years'  undisiurbcd  enjoyment,  is  excluded  by  the  custom  of  London,  which  entitleseve- 
rv  citizen  to  build  upon  the  ancient  foundation  as  high  as  he  pleases.  Com.  Rep.  273.  2tiwangt.333. 
I5ut  the  circumstance  of  a  window  being  built  contrary  to  the  building  act,  affords  no  defence  to  an 
action  for  obstructing  it;  1  Marsh  140. ;  and  if  ancient  windows  be  raised  and  enlarged,  the  owner 
of  the  adjoining  land  cannot  legally  obstruct  the  passage  of  light  and  air  to  any  part  of  the  space  oc- 
cupied by -the  ancient  window.  3  Canipb.  80.  Total  deprivation  of  light  is  not  necess.ary  to  sustain 
lliis  action,  and  if  the  part)'  cannot  enjoy  the  light  in  so  Iree  and  ample'  manner  as  he  did  before,  he 
may  sustain  the  action,  but  there  should  l)e  some  sensible  diminution  of  light  or  air.  4  Esp.  K.  69. 
Chilton  vs.  Sir  T.  Plumer,  K.  B.  A.  D.  1322.  The  building  a  wall  which  merely  obstructs  the  pros- 
pect is  not  actionable.  9  Co.  53,  b.  1  Mod  55.  Nor  is  the  opening  a  window  and  destroying  the  pri- 
vacy of  the  adjoining  property ;  but  such  new  window  may  be  hnmediately  obstructed,  to  prevent  a 
right  to  it  being  acquired  by  twenty  years'  use.    3  Camp.  82.  Chitty. 

*  Running  water  is  originally  publici  juris,  [see  the  case  of  Crenshaw  vs.  Slate  Rirer  Company, 
6.  Ran.215,J  and  an  individual  can  only  acquire  a  right  lo  it  by  applying  so  much  of  it  as  he  requires 
for  a  beneficial  purpose,  leaving  the  rest  to  others,  who,  if  they  acquire  a  right  to  it  by  subsequent  ap- 
propriation, cannot  lawfully  be  disturbed  in  the  enjoyment  of  it.  But  where  the  plaintiff  alleged  that 
aefeiidant  had  erected  one  dam  above  plaintiff's  premises,  and  widened  another,  and  thereby  pre- 
vented the  water  from  running  in  its  usual  course,  and  in  its  usual  calm  and  smooth  manner,  to  the 
plaintiff's  premises,  and  thereby  the  water  ran  in  a  different  channel,  and  with  greater  violence,  and 
injured  the  banks  and  premises  of  plaintiff,  but  did  not  allege  any  injury  from  the  want  of  a  sufHcient 
quantity  of  water,  and  the  jury  found  that  plaintiff's  premises  were  not  injured,  but  were  of  opinion 
that  defendant  had  no  right  to  stop  the  water,  or  keep  it  pent  up  in  the  summer  time,  lield  that  the 
plaintiff  could  not  recover  damages  for  the  erection  of  the  dam,  but  was  bound  to  allege  and  prove 
thai  he  had  sustained  an  injury  from  the  want  of  a  sufficient  quantity  of  water.  2B.&C.  910.  4 
Dowl.  &  Ryl.  533,  S.  C.  The  owner  of  land  through  which  a  river  runs,  cannot  bj'  enlarging  a  chan- 
nel of  certain  dimensions,  leading  out  of  the  river  through  which  the  water  had  been  used  to  flow, 
before  any  appropriation  of  it  by  another,  divert  more  of  it  to  the  prejudice  of  any  other  land-owner 
lower  down  the  river,  who  had  at  any  time  bel'ore  such  enlargement  appropriated  to  himself  the  sur- 
plus water  which  did  noi  escape  by  the  former  channel.  6  East,  208.  And  the  occupier  of  a  mill 
may  maintain  an  action  for  forcing  back  water  and  injuring  his  mill,  although  he  has,  within  a  few 
years  previous,  erected  a  wheel  requiring  less  water  than  the  one  lie  previously  used.  1  B.  cSoA. 
258.  But  where  the  defendant  erected  a  da.n  above  the  mill  of  the  plaintiff,  by  which  the  water  was 
diverted  from  its  accustomed  channel,  but  to  which  it  returned  long  before  it  reached  the  plaintiff's 
mill,  which  diversion  affected  the  regularity  of  the  supply,  though  it  produced  no  waste  of  water,  it 
was  held  that  the  plaintiff  was  entitled  lo  recover,  Moore,  345.  As  to  the  pleadings,  see  1  Price  Kep. 
1  ,and  2  Chitty  on  PI.  788.  Chitty. 

tSeelR.  C.ch.87.    2R.C.cb.25I. 
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acfpiirlii^  a  spccinl  personal  property  in  rorn  growing  on  the  ground,  or 
other  on/i  Inn  cuts,  by  any  possessor  oi'  {\\c  land  wlio  hath  sown  or  planted  it, 
whether  Ik;  he  owner  of  the  inheritance,  or  of  a  less  estate  :  which  emble- 
ments arc  distinct  from  the  real  estate  in  the  land,  and  subject  to  many, 
flioiiirh  not  all,  the  incidents  attending  ]>ersonal  chattels.  They  were 
<levisablc  by  testaments  beCore  iIk;  statute  of  wills,  and  at  the  death  of 
the  owner  shall  vest  in  his  executor  and  not  his  licir ;  they  are  forfeitable  by 
outlawry  in  a  [)ersonal  action  :  and  by  the  statute  11  Ceo.  II.,  c.  11),  tliough 
not  by  the  common  law,  they  may  Ix;  distreined  for  rent  arrere.  The  rea- 
son for  admitting  the  acquisition  of  this  special  proj)erty,  by  tenants  wlio 
have  temporary  interests,  was  formerly  given;  and  it  was  extended  to  te- 
nants in  lee,  jjriucipally  for  the  benefit  of  their  creditors :  and,  therefore, 
though  the  emblements  are  assets  in  the  hands  of  the  executor,  are  forfeit- 
able upon  outlawry,  and  distreinable  for  rent,  they  are  not  in  other  respects 
considered  as  personal  chattels;  and  particularly  they  are  not  the  object  of 
larceny  before  tliey  are  severed  from  the  ground. 

"  0.  The  doctrine  oi"  property  arising  from  accession  is  also  grounded  on 
the  right  of  occupancy.  JJy  the  Roman  law,  if  any  given  corporeal  sub- 
stance received  afterwards  an  accession  by  natural  or  by  artificial  means, 
as  by  the  growtJi  of  vegetables,  the  pregnancy  of  animals,*  the  embroider- 
ing of  cloth,  or  the  conversion  of  wood  or  metal  into  vessels  and  utensils, 
the  original  owner  of  the  thing  was  entitled  by  his  right  of  pos.session  to  the 
property  of  it  under  such  its  state  of  improvement:  but  if  the  thing  itself, 
by  such  operation,  was  changed  into  adiflcrent  species,  as  by  making  wine, 
oil,  or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  belonged  to  the 
new  operator*;  who  was  only  to  make  a  satisfaction  to  the  former  proprie- 
tor for  the  materials  which  he  had  so  converted.  And  these  doctrines  are 
implicitly  copied  and  adopted  by  ourBracton,  and  have  since  been  confirm- 
ed by  many  resolutions  of  the  courts.  It  hath  even  been  held,  that  if  one 
takes  away  and  clothes  another's  wife  or  son,  and  afterwards  they  return 
home,  the  garments  shall  cease  to  be  his  property  who  provided  them,  be- 
ing annexed  to  the  person  of  the  child  or  woman. 

"The  Roman  law  adjudged,  that  if  one  man  wrote  any  thing  on  tlie  pa- 
per or  parchment  of  another,  the  writing  should  belong  to  the  owner  of  the 
blank  materials  :  meaning  thereby  the  mechanical  operation  of  writing,  for 
which  it  directed  the  scribe  to  receive  a  satisfaction  ;  for  in  works  of  genius 
and  invention,  as  in  painting  on  another  man's  canvass,  the  same  law  gave 
the  canvass  to  the  painter. 

"  7.  Bnt  in  case  of  confusion  of  goods,  where  those  of  two  persons  are  so 
intermixed  that  the  several  portions  can  be  no  longer  distinguished,  the 
English  law  partly  agrees  with,  and  partly  differs  from,  the  civil.  If  the  in- 
termixture be  by  consent,  I  apprehend  that  in  both  laws  the  proprietors 
have  an  interest  in  common,  in  proportion  to  their  respective  shares." 

The  interesting  case  of  Slaughter  rs.  Green,  (1  Ran.  .3,)  turned  princi- 
pally on  this  doctrine,  I  conceive.  In  that  case,  certain  millers  with  their 
neighboring  customers,  were  in  the  practice  of  delivering  their  wheat  into 
the  mill  of  those  millers,  where  it  was  all  mixed  together  and  made  into 
flour  in  mass,  without  distinguishing  the  wheat  of  one  from  another:  but 
each  person  received  out  of  the  mass  for  the  wheat  delivered,  at  the  rate  of 
one  barrel  of  flour  for  every  five  bushels  of  wheat.  The  mills  were  burnt, 
and  much  wheat  destroyed.     It  was  decided,  that  as  to  all  the  wheat  re- 

*  Itlia.«  been  decided,  that  if  a  person  hires  for  a  limited  period  a  flock  nf  slieep  or  rattle,  the  in- 
crease^ of  the  flock  during  the  term  belongs  to  the  usiilructiiary.  Owen,  139.  8  John.  43-2.  2  Kent. 
294.  It  is  otherwise  bj- our  law  as  to  slaves.  1'he  offspring  follow  the  condition  of  the  mother,  ana 
belong  to  the  temporary  owner  during  llie  continuance  of  his  rights  in  the  mother,  and  afterwards  to 
liim  who  has  the  entire  property  in  her.  This  principle  applies  in  caee  of  slaves  held  by  widows  for 
their  lives.  »-    •      ^  i         f      kh 
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ntaining  in  the  mill,  the  persons  who  had  not  yet  tiiken  out  Uu-ir  lluiir  wore 
to  be  considered  as  Iraving  an  interest  in  common  in  ihcir  respective  [iro- 
portions,  and  of  course  should  bear  their  own  loss,  instead  ol'  making  the 
miller  bear  the  whole.  It  seems  to  me,  however,  that  it  was  an  essential 
feature  in  the  case,  that  it  appeared  there  was  at  the  time  of  the  conflagra- 
tion, wheat  enough  in  the  mill  to  satisfy  all  for  their  ])roportions  ;  and  the 
court  appear  to  admit  that  this  was  an  important  fact  in  the  case. 

"But  if  one  wilfully  intermixes  his  money,  corn,  or  hay,  with  that  of 
another  man,  without  his  approbation  or  knowledge,  or  casts  gold  in  like 
manner  into  another's  melting  pot  or  crucible,  the  civil  law,  though  it  gives 
the  sole  property  of  the  whole  to  him  who  has  not  interfered  in  the  mixture, 
yet  allows  a  satisfaction  to  the  other  for  what  he  has  so  improvideiitly  lost. 
But  our  law  to  guard  agaurst  fraud,  gives  the  entire  property,  without  any 
account,  to  him  whose  original  dominion  is  invaded,  and  rendered  uncer- 
tain without  his  own  consent."  This,  however,  seems  to  be  a  rule,  arising 
not  from  the  misconduct  of  the  party  only,  but  from  the  necessity  of  the 
case  also  ;  for  if  the  goods  can  easily  be  distinguished  and  separated,  no 
change  of  properly  takes  place.  There  is  indeed  in  such  case  no  confusio 
bonorum.  Thus  an  intermixture  of  furniture  does  not  produce  a  loss  of 
property  to  the  owner,  though  he  may  have  been  a  wrongdoer.  So  if  the 
corn  or  flour  mixed  together  can  be  ascertained  to  have  been  of  equal  qua- 
lity, and  if  the  portion  of  the  injured  party  is  known,  he  takes  the  given 
(piantity  and  does  not  lose  the  whole.  This  is  Lord  Eldon's  construction 
of  the  cases.  15  Vez.  442.  Yet  it  is  for  the  party  guilty  of  the  fraud  to 
distinguish  his  own  property  satisfactorily,  or  to  lose  it.  A  court  of  justice 
will  not  make  the  discrimination  for  him.  2  Kent.  298.  2  John.  108.  1 
Rob.  Rep.  208.  Thus  it  is,  also-,  that  if  an  agent  or  bailiff  confounds  his 
princi[)ars  property  with  his  own,  he  is  chargeable  for  the  whole,  except 
what  he  can  prove  to  be  his  own.     1  Mad.  Chan.  84. 

"8.  There  is  still  another  species  of  property,  which  (if  it  subsists  by  the 
common  law)  being  grounded  on  labour  and  invention,  is  more  properly 
reducible  to  the  head  of  occupancy  than  any  other;  since  the  right  of  oc- 
cupancy itself  is  supposed  by  Mr.  Locke,  and  many  others,  to  be  founded 
on  the  personal  labour  of  the  occupant.  And  this  is  the  right,  which  an 
author  may  be  supposed  to  have  in  his  own  original  literary  composition  : 
so  that  no  other  person  without  his  leave  may  publish  or  make  profit  of  the 
copies.  When  a  man  by  the  exertion  of  his  rational  powers  has  produced 
an  original  work,  he  seems  to  have  clearly  a  right  to  dispose  of  that  iden- 
tical work  as  he  pleases,  and  any  attempt  to  vary  the  disposition  he  has 
made  of  it,  appears  to  be  an  invasion  of  that  right.  Now  the  identity  of  a 
literary  composition  consists  entirely  in  the  sentiment  and  the  language ;  the 
same  conceptions,  clothed  in  the  same  words,  must  necessarily  be  the  same 
composition  ;  and  whatever  method  be  taken  of  exhibiting  that  composi- 
tion to  the  ear  or  the  eye  of  another,  by  recital,  by  writing,  or  by  printing, 
in  any  number  of  copies,  or  at  any  period  of  time,  it  is  always  the  identical 
work  of  the  author  which  is  so  exhibited  ;  and  no  other  man  (it  hath  been 
thought)  can  have  a  right  to  exhibit  it,  especially  for  profit,  without  the  au- 
thor's consent.  This  consent  may  perhaps  be  tacitly  given  to  all  mankind, 
when  an  author  suffers  his  work  to  be  published  by  another  hand  without 
any  claim  or  reserve  of  right,  and  without  stamping  on  it  any  marks  of  own- 
ership ;  it  being  then  a  present  to  the  public,  like  building  a  church  or 
bridge,  or  laying  out  a  new  highway  ;  but,  in  case  the  author  sells  a  single 
book,  or  totally  grants  the  copy-right,  it  hath  been  supposed,  in  the  one  case, 
that  the  buyer  hath  no  more  right  to  multiply  copies  of  that  book  for  sale, 
than  he  hath  to  imitate  for  the  like  purpose  the  ticket  which  is  brought  for  ad- 
mission to  an  opera  or  a  concert ;  and  that,  in  the  other,  the  whole  property, 
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witli  all  Its  oxcliisivo  rinjlits,  is  |)or|)oliially  transibrrcd  to  thc'grantee.  On 
the  otlu;r  hand  it  is  urtrod,  that  thoiiifh  tho  exchisivc  property  of  the  nianu- 
scrij)t,  and  all  whicii  it  contains,  iindonhtcdly  l)cli)n:,fs  to  llic  author,  before 
it  is  pritited  or  publisliod  ;  yet,  from  the  instant  of  publication,  tlie  exclusive 
ri^ht  of  an  author  or  his  assigns  to  tlie  sole  conununication  of  his  ideas  im- 
mediately vanishes  and  evaporates;  as  heintr  a  right  of  too  subtile  and  un- 
substantial a  nature  to  become  the  subject  of  property  at  the  common  law, 
and  only  ca{)able  of  being  guarded  by  positive  statutes  and  special  provi- 
sions of  the  magistrate." 

An  opinion  prevailed  at  one  time  in  England,  that  even  at  common  law 
tlie  right  of  literary  property  existed,  aiul  it  was  at  length  s(j  decided  in 
Milli^r  vs.  Taylor,  4  liur.  iJ-JO-'*.  But  this  opinion  was  afterwards  reversed 
in  part,  in  Donaldson  vs.  Bechct,  7  Br.  P.  C.  88,  against  the  opinions  of 
Lord  Mansfield,  Mr.  Blackstone,  and  other  judges.  It  was  in  that  case 
decided,  that  if  such  right  ever  existed,  it  could  not  be  exercised  beyond 
the  lime  limited  l)y  the  English  patent  act. 

The  jurisdiction  over  the  subject  of  literary  property  and  new  and  useful 
inventions,  is  vested  by  the  Constitution  of  the  United  States  in  Congress, 
who  are  authorised  to  promote  the  progress  of  science  and  the  useful  arts, 
by  securing,  for  limited  times,  to  authors  and  inventors,  the  exclusive  right 
to  their  respective  writings  and  discoveries.  Art.  I,  §  8.  In  pursuance  of 
this  power,  such  exclusive  right  is  secured  by  several  acts  of  Congress,  for 
the  period  of  fourteen  years.  L.  U.  S.  Feb-  1793,  ch.  11.  April,  1800, 
ch.  25.  May,  1790,  ch.  15.  April,  1802,  ch.  36.  Reference  to  these  acts 
may  be  had  for  the  mode  of  proceeding  to  obtain  patents.* 

The  courts  of  the  United  States  have  exclusive  jurisdiction  over  patent- 
fights,  and  it  has  been  adjudged  by  them,  that  the  inventor,  who  has  re- 
duced his  invention  first  to  practice  and  put  it  to  some  real  and  beneficial 
use,  however  limited  in  extent,  is  to  be  considered  as  the  first  inventor  and' 
is  entitled  to  priority  of  the  patent  right;  and  a  subsequent  inventor  cannot 
sustain  his  claim,  though  he  be  an  original  inventor  and  has  obtained  the 
first  patent.  If  the  patentee  be  not  the  first  inventor  he  is  not  entitled  to  a 
patent,  though  he  had  no  knowledge  of  the  previous  use  or  description  of 
the  invention,  for  the  law  presumes  he  may  have  known  of  it.  1  Gall.  438. 
I  Mason,  802.  3  Wheat.  454.  If  the  first  inventor  has  suffered  his  in- 
vention to  go  into  general  use,  without  taking  out  a  patent,  the  better  opi- 
nion and  weight  of  authority  is,  that  he  cannot  afterwards  resume  the  inven- 
tion and  hold  a  patent.  It  would  be  unreasonable  and  mischievous  to  per- 
mit a  person  to  lie  by  for  years  and  suffer  his  invention  to  go  into  use,  and 
expensive  machinery  to  be  constructed  for  its  application,  and  then  arrest 
the  proceeding  by  sueing  out  a  patent.  The  inference  from  his  delay  is 
an  abandonment,  or  a  present  of  the  discovery  to  the  public  ;  though  this 
inference  may  be  rebutted,  if  it  satisfactorily  appears  that  it  was  merely 
with  the  design  of  improving  the  invention  by  experiment  and  practice,  be- 

*  Any  person,  being  a  citizen  of  tlie  United  States,  and  anj'  alien  who  shall  at  the  time  of  his  appli- 
cation have  resided  for  two  years  in  the  United  States,  may  apply  for  and  obtain  a  patent  for  the  ex- 
clusive right  of  making,  using,  and  vending  any  new  and  useful  art,  machine,  manufacture,  or  com- 
position of  matter,  or  any  new  and  useful  improvement  which  he  may  have  invented,  and  which  was 
not  known  or  used  before  the  application.  He  must  swear  that  he  believes  himself  to  be  the  inventor, 
and  must  give  a  written  description,  accompanied  by  drawings  or  models,  according  to  the  nature  of 
the  case,  and  cause  them  to  be  filed  in  the  Secretary  of  State's  office.  The  improver  of  a  machine 
may  get  a  patent  for  his  improvement,  but  cannot  use  the  original  discovery,  (if  it  be  patented,)  nor 
can  the  first  inventor  use  his  improvement.  Simply  changing  the  form  or  proportions  of  a  machine, 
is  not  considered  a  discovery.  If  the  specification  suppresses  part  of  the  facts  relative  to  the  disco- 
very, or  contains  more  than  was  requisite  to  produce  the  desired  effect,  or  if  the  patentee  was  not  the 
discoverer,  or  the  thing  patented  had  been  previously  used  or  described  in  some  public  work,  the  pa- 
tent will  be  declared  void. 

A  similar  exclusive  right  is  secured  to  the  authors  of  maps,  charts,  books,  and  engravings,  by  the 
two  last  statutes  above  cited.  The  mode  of  proceeding  is  pointed  out  by  the  acts.  The  reprinting 
of  improved  foreign  works  is  not  embraced  by  the  act. 
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fore  applying  for  a  patent.  J  Gal.  478.  1  U.  S.  Law  Jour.  563.  1  Payne, 
^00,  318.  It  has  been  a  point  of  some  discussion  and  difficulty,  to  deter- 
mine to  what  extent  an  invention  must  be  useful,  to  render  it  the  subject  of 
a  patent.  This  will,  as  a  matter  of  fact,  depend  upon  the  circumstances  of 
each  case.  It  must  be,  to  a  certain  degree,  however,  beneficial  to  the  com- 
munity, and  not  injurious,  frivolous  ,or  insignificant.  1  Mar.  182.  1  Payne, 
203.     2  Kent,  302. 

It  is  often  a  question  of  intrinsic  difficulty,  to  decide  whether  one  ma- 
chine operates  upon  the  same  principle  as  another  ;  and  whether  that  which 
is  stated  to  be  an  improvement  be  really  new,  and  also  useful.  See  8  Taun. 
375.  7  Wheat.  358.  Mere  colourable  differences  or  slight  improvements 
cannot  shake  the  right  of  the  original  inventor.  Moreover,  if  the  inventor 
of  an  improvement  obtain  a  patent  for  the  whole  machine,  or  mix  up  the 
new  and  old  discoveries  together,  the  patent  being  broader  and  more  ex- 
tensive than  the  invention,  is  absolutely  and  totally  void.  The  invention 
must  be  substantially  new  in  its  structure  and  mode  of  operation.  1  Gall. 
438,  478.     2  Gall.  51.     1  Mason,  182.     2  Kent,  303. 

In  addition  to  the  ordinary  remedies  by  action  t'or  the  violation  of  a  pa- 
tent right,  the  party  entitled  may  also  be  protected  in  the  enjoyment  of  his 
right  by  injunction.  But  if  the  right  be  doubtful,  the  court,  it  is  said,  will 
not  interfere  until  it  is  established  at  law.  1  Payne,  441.  3  Meriv.  622. 
9  John.  507.     2  Kent,  304. 

In  relation  to  copy-rights  we  have  no  American  decisions.*  In  England, 
it  has  been  decided,  that  the  acting  a  dramatic  composition  on  the  stage 
was  not  a  publication  within  the  statute.  5  T.  R.  245.  But  to  takedown 
a  dramatic  composition  from  the  mouths  of  the  actors,  and  then  to  publish 
it,  has  been  deemed  a  breach  of  the  copy-right.  Amb.694.  The  decision, 
however,  above  cited  from  Term  Reports,  has  not  been  universally  approved. 
See  Eden  on  Injunctions,  198.  Yet  it  has  been  sustained  by  an  opinion 
of  the  court  of  king's  bench,  given  on  a  case  sent  to  them  by  the  lord  chan- 
cellor.    See  5  Barn.  &  Aid.  657.     7  C.  L.  R.  226. 

If  an  author  publishes  first  abroad,  and  does  not  use  due  diligence  to 
publish  in  England,  he  cannot  sue  for  a  breach  of  copy-right.  Whether 
the  acl  of  printing  and  publishing  abroad  makes  the  work  publici  juris,  is 
not  decided,  though  it  becomes  so,  if  the  author  does  not  promptly  print 
and  publish  in  England.     2  Barn.  &  Cres.  861. 

A  section  of  the  law  of  the  United  States  subjects  the  publisher  of  a 
manuscript  without  the  author's  consent,  to  damages  ;  and  the  publication 
may  therefore  be  doubtless  restrained  by  injunction.  In  England,  the  pub- 
lication of  private  letters  forming  a  literary  composition,  (as  the  letters  of 
Pope,  Swift,  &.C.)  has  been  restrained  by  injunction  ;  but  not  so  of  com- 
mercial and  friendly  letters,  except  under  circumstances.  On  the  one  hand, 
the  publication  of  business  letters  may  be  necessary  in  one's  own  defence  ; 
on  the  other,  the  publication  of  private  letters  ought  to  be  restrained  where 
it  would  be  a  breach  of  trust  and  confidence,  (such  as  letters  of  courtship,) 
or  where  it  would  be  injurious  to  the  character  and  happiness  of  others, 
2  Kent,  312. 

*  In  tlie  case  of  the  Commonvvealtli  vs.  Cottein,  Jan.  7,  1833,  in  tlie  court  of  appeals,  tlie  following 
cases  and  authorities  were  cited  on  the  subject  of  copy-right.  They  are  given  here,  as  they  niay 
possibly  be  of  use  to  thestudewt.  .3  Bac.  Abr.  Injunctions.  5  Bac.  Abr.  Prerocative.  12  Hen. Stat, 
pa.  30,  ch.  6.  16  Ea?t,  317.  13  Vez.  493.  503.  1  Huv.  Sup.  note  on  5  Ve/..  21.  Jeremy's  Equity, 
317,  321.  Eden  on  Injunctions,  195.  3  Swanst.  C37.  7  T.  R.  620  6  Vez.  703.  2  Russell,  385.  2 
Barn.  &  Aid.  2)8.  Coop.  Plead.  150.  9  Vez.  311.  Sir  VV.  Black.  Rep.  301.  1  Vez.  sen.  476.  4 
Wash.  C.  C.  U.  S.  P.  case  of  Binns  w.  Woodruff. 

The  reason  of  the  requisition  to  deposite  in  the  State  Department  a  copy  of  a  literary.\vork,  is  sug- 
gested to  be  to  enable  persons  to  ascertain  whether  the  copy-right  of  a  work  has  been  secured,  where 
the  work  has  been  republished  abroad,  and  of  course  withoutacopy  of  the  certificate  on  the  title  page. 

The  first  publisiier  of  an  immoral  or  libellous  work  can  maintain  no  action  for  publishing  a  printed 
edition.    5  Barn.  &  Cres.  173. 
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A  copy-right  may  exist  in  a  translation  ;  or  an  abridgment;  or  in  part 
of  a  work,  such  as  Hargrave's  and  Butler's  notes.  Sec  1  East,  JjGO.  But 
a  mere  colorable  abridgment  of  a  work  is  an  evasion  and  will  be  restrain- 
ed, though  real  abridgments  will  not  be  doetned  an  invasion  of  right.  '2 
Atk.  141.     Amb.  403. 

A  person  cannot,  under  pretence  of  <|uotation,  publish  cither  the  whole 
or  any  material  part  of  another's  work  ;  but  ho  may  u?e  (what  in  all  cases 
is  very  difficult  to  define)  fair  quotation.  A  man  may  adopt  i>art  of  the 
work  of  another.  The  (/no  animo  is  the  inquiry  in  those  cases.  The  ques- 
tion is  whether  it  be  the  legitimate  use  of  another's  publication  in  the  ex- 
ercise of  a  mental  operation  deserving  the  character  of  an  original  work. 
17  Vez.  4-22.     I  Camp.  n.  p.  94.     2  Kent.  314.* 


CHAPTER  XXIII. 

OF  TITLE  BY  PREROGATIVE,  FORFEITUKE,  AND  CUSTOM. 

The  twenty-seventh  chapter  of  Mr.  Blackstone,  which  treats  of  title  to 
things  personal  by  prerogative  and  forfeiture,  docs  not  seem  to  re(piire  our 
particular  examination  in  this  course  of  lectures,  though  it  becomes  the 
student  to  bestow  upon  it  a  due  portion  of  his  attention.  The  prerogatives 
of  the  crown  are  unknown  to  our  republican  institutions,  except  in  a  few 
instances,  and  in  these  they  are  vested  not  in  any  officer  in  the  common- 
wealth, but  in  the  commonwealth  herself,  as  our  only  sovereign. 

There  are  two  subjects,  however,  connected  with  the  king's  prerogative, 
■which  it  may  not  be  proper  to  pass  entirely  without  notice. 

1.  If  a  person  dies  intestate  and  without  kindred,  by  the  English  law  his 
goods  and  chattels  belong  to  the  king,  and  the  usual  course  is  said  to  be, 
for  some  one  to  procure  the  king's  letters  patent,  and  then  the  ordinary  ad- 

*Tlie  following  general  rules  as  to  inventions  seem  to  be  estal^lislied  in  England  :  If  a  patent 
be  taken  out  for  more  than  is  strictly  the  inventor's  oun  nddilion  or  improvement,  or  fur  di?cnverj', 
when  it  is  merely  addition  or  improvement,  it  is  bad  ;  and  such  invention  must  be  boUi  new  and  use- 
ful, and  tlie  discovery  not  confined  to  the  knowledge  of  the  party  making  it,  and  must  l.e  accurately 
described  in  the  specification,  which  if  it  seek  to  cover  n)iwe  than  is  aciually  jiew  and  ufcful,  viiiaiea 
the  patent.  2  Moore,  424.  3  Merivale,  624.  11  East,  109,  n.  A  patent  may  he  grained  for  an  ad- 
dition to  another  invention.  8  T.R.  95.  But  there  cannot  be  a  patent  for  a  philosophical  principle 
only,  neither  organized,  nor  capable  of  beino  so.  2  B.  &,  A.  'Mk).  8  T.  II.  DS.  2  H.  B.  463.  If,  pre- 
viously to  the  pateni  being  granted,  the  article  has  been  publicly  vended,  though  onlj  for  four  months, 
and  by  (he  patentee  himself,  ilie  patent  is  void.  1  Hull,  C.  N.  I*.  58.  1  Chit.  24  b.  So,  if  ihe  paten- 
tee say  that  by  one  process  lie  can  produce  three  things,  and  he  fail  in  any  one  of  ihem.  1  T.  It. 607. 
So,  if  the  specification  direct  the  same  thing  to  be  produced  several  ways,  oi-  by  several  different  in- 
credients,  and  any  one  of  them  fiil.  lb.  So  if  the  patent  be  forsft-era/ distinct  in\entions,  and  there 
IS  no  novelty  in  some  one  of  iliem.  4  15.  <fc  A.  550.  A  patent  for  a  machine,  each  part  of  which  was 
iu  use  before,  but  in  which  the  cnwhiiiation  cjf  the  different  pans  is  new,  and  a  new  result  produced, 
is  good.  4  B.  &  A.  550.  But  if  the  inventdr  produce  a  machine,  &c.  asaship's  anchor,  by  the  union 
of  two  parts,  (instead  of  three  which  was  the  former  practice,)  and  the  method  employed  to  uuiieihe 
two  parts  was  in  use  before  in  making  pickaxes,  &c.  but  had  never  been  applied  to  the  manuiaclure 
of  the  same  kind  of  machinery,  &c.  a  patent  for  the  same  (it  seems)  is  invalid.  4  B.  &.  A.  550.  Where 
a  patent  was  obtained  for  ''  a  new  and  improved  method  of  making  and  manulacturing  double  can- 
Tass  and  sail-cloth,  with  hemp  and  flax,  without  any  starch  whatever,"  and  the  specification  described 
the  invention  lo  consist  in  an  approved  texture  or  mode  of  iwisting  the  threads,  to  be  applied  to  the 
making  of  unstarched  cloth;  on  its  being  proved  at  the  trial,  that  the  exclusion  of  starch  had  been  be- 
fore adopted,  held  that  such  patent  was  void,  as^ being  taken  out  lor  more  than  the  patenlee  had  really 
discovered.  3  Bro.  &  Bing.  5.  6  Moore,  71,  S.  C  So  where  a  patent  was  obtained  for  a  mode  of 
making  a  medicine  by  a  pariicular  combination  of  three  known  substances,  and  the  specification  did 
not  describe  those  substances  I)y  ihcir  known  names,  butpointedout  particular  methods  of  producing 
them,  it  was  held  bad,  on  the  grounds  thai  those  methods  were  not  essential  to  the  combination,  nor 
did  they  form  part  ol  ihe  invention.     1  Rj'.  &  Mood.  1. 

Injunction. — In  order  to  obtain  an  injunction  against  the  violation  of  a  patent,  the  party  must  swear 
as  to  his  belief,  at  the  lime  of  applying,  that  he  is  the  original  inventor.    3  Merivale,  624. 

Where  there  has  been  an  exclu^i\e  enjoyment  under  a  patent,  the  court  (of  chancerv )  will  grant  an 
injunction  in  the  first  instance,  without  previously  putting  the  party  to  establish  his  right  by  an  action 
at  law  ;  but  where  the  patent  is  recent,  and  the  injunction  is  opposed,  by  endeavoring  to  shew  that 
there  is  no  good  specification,  or  is  otherwise  defective,  the  court  will  send  the  patentee  to  establish 
lh«  validity  of  his  patent  ina  court  of  law,  before  it  will  grant  him  an  injunction,    3  Merivale, 624. 

Chitty. 
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mits  tlie  patentee  to  administration.  1  Salk.  37.  pi.  3.  And  thereupon 
after  payment  of  debts  the  residue  goes  to  the  crown.  In  like  manner, 
I  presume,  in  Virginia,  on  the  death  of  any  person  intestate  as  to  the  whole 
or  any  part  of  his  estate,  if  he  leave  no  kindred  entitled  to  distribution,  the 
residuum,  after  payment  of  debts,  will  belong  to  the  commonwealth,  and 
whoever  administers  must  account  accordingly.  On  failure  to  do  so,  it 
would  be  the  duty  of  the  attorney  general,  ex-officio,  to  file  a  bill  in  the  su- 
perior court  of  law  and  chancery  at  Richmond  against  the  administrator  to 
compel  a  settlement.     See  1  R.  C.  ch.  66,  §  28. 

2.  As  to  wrecks.  Chancellor  Kent  quotes  an  opinion  that  wrecks  are 
supposed  to  belong  now  to  the  United  States  "  as  succeeding  in  this  re- 
spect to  the  prerogatives  of  the  English  crown."  In  Virginia,  certain  regu- 
lations are  adopted  for  the  preservation  and  sale  of  the  property  wrecked, 
for  the  benefit  of  the  owner,  if  ever  he  should  assert  his  claim.  See  2  R. 
C.  ch.  -219. 

With  respect  to  forfeitures,  we  may  repeat  the  remarks  heretofore  made, 
that  all  escheats,  penalties,  and  forfeitures,  going  to  the  king  in  England, 
go  in  Virginia  to  the  commonwealth;  except  where  they  have  been  abol- 
ished. There  is  no  forfeiture  of  lands  or  goods  on  conviction  of  treason 
or  felony.  We  have  already  shewn  what  is  to  become  of  the  estate  of  con- 
victed traitors  or  felons.     See  1  R.  C.  ch.  169,  §  56,  ch.  171,  §  64. 

The  twenty-eighth  chapter  of  the  commentator,  treating  of  title  by  cus- 
tom, I  pass  over  without  comment,  except  so  much  as  relates  to  the  sub- 
ject of  heir-looms,  in  the  account  of  which  are  intermingled  some  import- 
ant principles  of  the  common  law. 

"Heir-looms  are  such  goods  and  personal  chattels,  as,  contrary  to  the 
nature  of  chattels,  shall  go  by  special  custom  to  the  heir  along  with  the  in- 
heritance, and  not  to  the  executor  of  the  last  proprietor.  The  termination, 
loom,  is  of  Saxon  original ;  in  which  language  it  signifies  a  limb  or  member  ; 
so  that  an  heir-loom  is  nothing  else  but  a  limb  or  member  of  the  inheritance. 
They  are  generally  such  things  as  cannot  be  taken  away  without  damaging 
or  dismembering  the  freehold  :  otherwise  the  general  rule  is,  that  no  chat- 
tel interest  whatsoever  shall  go  to  the  heir,  notwithstanding  it  be  expressly 
Hmited  to  a  man  and  his  heirs,  but  shall  vest  in  the  executor.  But  deer  in 
a  real  authorized  park,  fishes  in  a  pond,  doves  in  a  dove-house,  &c.  though 
in  themselves  personal  chattels,  yet  they  are  so  annexed  to  and  so  neces- 
sary to  the  well-being  of  the  inheritance,  that  they  shall  accompany  the 
land  wherever  it  vests,  by  either  descent  or  purchase.  For  this  reason  also, 
I  apprehend  it  is,  that  the  ancient  jewels  of  the  crown  are  held  to  be  heir- 
looms; for  they  are  necessary  to  maintain  the  state,  and  support  the  digni- 
ty, of  the  sovereign  for  the  time  being.  Charters  likewise,  and  deeds,  [title 
bonds,]  and  other  evidences  of  the  land,  together  with  the  chests  in  which 
they  are  contained,  shall  pass  together  with  the  land  to  the  heir,  in  the  na- 
ture of  heir-looms,  and  shall  not  go  to  the  executor.  By  special  custom, 
also,  in  some  places,  carriages,  utensils,  and  other  household  implements, 
may  be  heir-looms;  but  such  custom  must  be  strictly  proved.  On  the  other 
hand,  by  almost  general  custom,  whatever  is  strongly  affixed  to  the  freehold 
or  inheritance,  and  cannot  be  severed  from  thence  without  violence  or  dam- 
age, '  quod  ad  aedibtis  non  facile  revellitur,'  is  become  a  member  of  the  in- 
heritance, and  shall  thereupon  pass  to  the  heir  ;  as  chimney-pieces,  pumps, 
old  fixed  or  dormant  tables,  benches,  and  the  like.  A  very  similar  notion 
to  which  prevails  in  the  duchy  of  Brabant ;  where  they  rank  certain  things 
moveable  among  those  of  the  immoveable  kind,  calling  them  by  a  very  par- 
ticular appellation,  praedia  volantia,  or  volatile  estates. 

"Other  personal  chattels  there  are,  which  also  descend  to  the  heir  in  the 
nature  of  heir  looms,  as  a  monument  or  tombstone  in  a  church,  orthe  coat- 
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armour  ol'  his  ancestors  there  hunir  up,  with  the  pcnuons  and  other  ensigps 
of  honour,  suited  to  his  dejrreo.  lu  this  case,  albeit  the  freehohl  of  the 
church  is  in  tlie  parson,  and  tli(>se  arc  annexed  to  that  iVechold,  yet  cannot 
the  parson  or  any  other  tnke  them  aw.-iy  or  deface  them,  but  is  liable  to  an 
action  from  the  heir.  See  •}  Hinjr.  |;3().  Pews  in  the  church  are  some- 
what of  the  same  nature,  which  may  descend  by  custom  immemorial  (with- 
out any  ecclesiastical  concurrejice)  lioni  the  ancestor  to  the  heir.  But  though 
the  heir  has  a  property  in  the  monuments  and  escutcheons  of  his  ancestors, 
yet  he  has  none  in  their  bodies  ot  ashes  ;  nor  can  he  bring  any  civil  action 
against  such  as  indecently  at  least,  if  not  impiously  violate,  and  disturb  their 
remains,  when  dead  and  buried.  The  parson,  indeed,  who  has  the  freehold 
of  the  soil,  may  bring  an  action  of  trespass  against  such  as  dig  and  disturb 
it;  and  if  any  one  in  taking  up  a  dead  body  steals  the  shroud  or  other  ap- 
parel, it  will  be  felony  ;  for  the  property  thereof  remains  in  the  executor, 
or  whoever  was  at  the  charge  of  the  funeral. 

"  But  to  return  to  heir-looms  ;  these,  though  they  be  mere  chattels,  yet 
cannot  be  devised  awNay  from  the  heir  by  will;  but  such  a  devise  is  void, 
even  by  a  tenant  in  fee -simple.  For  though  the  owner  might  during  his 
life  have  sold  or  disposed  of  them,  as  he  might  of  the  timber  of  the  estate, 
since  as,  the  inheritance  was  his  own,  he  micht  mangle  or  dismember  it  as 
he  pleased  ;  yet  they  being  at  his  death  instantly  vested  in  the  heir,  the  de- 
vise (which  is  subsequent  and  not  to  take  effect  till  after  his  death)  shalj 
be  postponed  to  the  custom,  whereby  they  have  already  descended  " 


CHAPTER  XXIV. 

OF  TITLE  BY  SUCCESSION,  MARRIAGE,  AND  JUDGMENT." 

"  In  the  present  chapter  we  shall  take  into  consideration  three  other  spe- 
cies of  title  to  goods  and  chattels. 

V.  "  The  fifth  method,  therefore,  of  gaining  a  property  in  chattels,  either 
personal  or  real,  is  by  succession :  which  is,  in  strictness  of  law,  only  ap- 
plicable to  corporations  aggregate  of  many,  as  dean  and  chapter,  piayorand 
commonalty,  master  and  i'ellows,  and  the  like  :  in  which  one  set  of  men 
may,  by  succeeding  another  set,  acquire  a  property  in  all  the  goods,  move- 
ables, and  other  chattels  of  the  corporation.  The  true  reason  whereof  is, 
because  in  judgment  of  law  a  corporation  never  dies  :  and  therefore  the 
predecessors,  who  lived  a  century  ago,  and  their  successors  now  in  being, 
are  one  and  the  same  body  coporate.  Which  identity  is  a  property  so  in- 
herent in  the  nature  of  a  body  politic,  that,  even  when  it  is  meant  to  give 
any  thing  to  be  taken  in  succession  by  such  a  body,  that  succession  need 
not  be  expressed  :  but  the  law  will  of  itself  imply  it.  So  that  a  gift  to  such 
a  corporation,  either  of  lands  or  of  chattels,  without  naming  their  succes- 
sors, vests  an  absolute  property  in  them  so  long  as  the  corporation  subsists. 
And  thus  a  lease  for  years,  an  obligation,  a  jewel,  a  flock  of  sheep,  or  other 
chattel  interest,  will  vest  in  the  successors,  by  succession,  as  well  as  in  the 
identical  members  to  whom  it  was  originally  given. 

"  But,  with  regard  to  sole  corporations,  a  considerable  distinction  must  be 
made.  P'or  if  such  sole  corporation  be  the  representative  of  a  number  of 
persons ;  as  the  master  of  an  hospital,  who  is  a  corporation  for  the  benefit 
of  the  poor  brethren  ;  such  sole  corporations  as  this  have,  in  this  respect, 
the  same  powers  as  corporations  aggregate  have,  to  take  personal  property 
or  chattels  in  succession.  And  therefore  a  bond  to  such  a  master  and  his 
successors,  is  good  in  law ;  and  the  successor  shall  have  the  advantage  of 
it,  for  the  benefit  of  the  aggregate  society  of  which  he  is  in  law  the  repre- 
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sentative.  Whereas  in  tho  case  of  solf;  corporations,  uliicli  icprcsciit  no 
others  l)nt  themselves,  as  liishops,  parsons,  and  the  like,  no  chattel  interest 
can  retruiarly  go  in  succession  :  and,  therefore,  if  a  lease  for  j'ears  he  made 
to  the  bishop  of  Oxford  and  his  successors,  in  such  case  his  executors  or 
administrators,  and  not  his  successors,  sliall  have  it.  For  tho  word  succes- 
sors, when  applied  to  a  person  in  his  political  capacity,  is  equivalent  to  the 
word  heirs  in  his  natural ;  and  as  such  a  lease  for  years,  if  made  to  .lohn 
and  his  heirs,  would  not  vest  in  his  heirs  but  his  executors,  so  if  it  be  made 
to  John  bishop  of  Oxford  and  his  successors,  who  are  the  heirs  of  his  body 
politic,  it  shall  still  vest  in  his  executors,  and  not  in  such  his  successors. 
The  reason  of  this  is  obvious :  for  besides  that  the  law  looks  upon  goods 
and  chattels  as  of  too  low  and  perishable  a  nature  to  be  limited  either  to 
heirs,  or  such  successors  as  are  equivalent  to  heirs:  it  would  also  follow, 
that  if  any  such  chattel  interest  (granted  to  a  sole  corporation  and  his  suc- 
cessors) were  allowed  to  descend  to  such  successor,  the  property  thereof 
must  be  in  abeyance  from  the  death  of  the  present  owner,  until  the  succes- 
sor be  appointed :  and  this  is  contrary  to  the  nature  of  a  chattel  interest, 
which  can  never  be  in  abeyance  or  without  an  owner;  but  a  man's  right 
therein,  when  once  suspended,  is  gone  for  ever.  This  is  not  the  case  in 
corporations  agnreo-ate,  where  the  right  is  never  in  suspense  ;  nor  in  the 
other  sole  corporations  before  mentioned,  who  are  rather  to  be  considered 
as  heads  of  an  agirregate  body,  than  subsisting  merely  in  their  own  right: 
the  chattel  interest  therefore,  in  sucli  a  case,  is  really  and  substantially  vest- 
ed in  the  hospital,  convent,  chapter,  or  other  aggregate  body  ;  though  the 
head  is  the  visible  person  in"  whose  name  every  act  is  carried  on,  and  in 
whom  every  interest  is  therefore  said  (in  point  of  form)  to  vest.  But  the 
general  rule,  with  regard  to  corporations  merely  sole,  is  this,  that  no  chattel 
can  go  to  or  be  acquired  by  them  in  right  of  succession." 

It  may  be  proper  to  close  this  head  of  our  subject  by  remarking,  that 
ivhere  bonds  or  recognizances  are  entered  into  (under  the  provisions  of 
particular  statutes  or  the  general  principles  of  the  common  law)  to  the 
governor  and  his  successors,  or  to  any  other  officer  and  his  successors,  th.e 
right  to  sue  upon  it  passes  to  the  successor,  and  may  be  exercised  by  him, 
and  in  many  instances  by  the  person  aggrieved,  though  in  the  name  of  the 
officer. 

VI.  "  A  sixth  method  of  acquiring  property  in  goods  and  chattels,  is  by 
marriage ;  whereby  those  chattels,  which  belonged  formerly  to  the  wife, 
are,  by  act  of  law,  vested  in  the  husband  with  the  same  degree  of  property, 
and  with  the  same  powers,  as  the  wife,  when  sole,  had  over  them. 

"  This  depends  entirely  on  the  notion  of  an  unity  of  person  between  the 
husband  and  wife  :  it  being  held  that  they  are  one  person  in  law,  so  that 
the  very  being  and  existence  of  the  woman  is  suspended  during  the  cover- 
ture, or  entirely  merged  or  incorporated  in  that  of  the  husband.  And 
hence  it  follows,  that  whatever  personal  property  belonged  to  the  wife,  be- 
fore marriage,  is  by  marriage  absolutely  vested  in  the  husband.  In  a  real 
estate,  he  only  gains  a  title  to  the  rents  and  profits  during  coverture  :  for 
that,  depending  upon  feodal  principles,  remains  entire  to  the  wife  after  the 
death  of  her  husband,  or  to  her  heirs,  if  she  dies  before  him;  unless,  by  the 
birth  of  a  child,  he  becomes  tenant  for  life  by  the  curtesy.  But,  in  chattel 
interests,  the  sole  and  absolute  property  vests  in  the  husband,  to  be  dispos- 
ed of  at  his  pleasure,  if  he  chooses  to  take  possession  of  them  :  for,  unless 
he  reduces  them  to  possession,  by  exercising  some  act  of  ownership  upon 
them,  no  property  vests  in  him,  but  they  shall  remain  to  the  wife,  or  to  her 
representatives,  after  the  coverture  is  determined.* 

*If  he  assign  lierchoscs  in  action  for  a  valuable  consideration  in  her  lifetime,  and  she  survive,  she 
is  bound  only  to  the  amount  of  the  consideration,  and  the  residue  survives  to  her.    1  Atk.  207.    Cox's 
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"There  is,  ihereforo.  ;i  very  considerable  difference  in  the  acquisition  of 
this  species  of  property  by  the  hu.sl)and,  accordinir  to  the  subject-matter; 
viz.  whether  it  be  a  chattel  real  or  a  chattel  personal ;  and,  of  chattels  per- 
sonal, wliether  it  be  in  possession,  or  in  acliun  only.  A  chattel  real*  vests 
in  the  husband,  not  absolutely,  but  sn/j  modn.  As,  in  case  of  a  lease  for 
years,  the  husband  shall  receive  all  the  rents  and  profits  of  it,  and  may,  if 
he  |)leases,  sell,  snrrendt-r,  or  dispose  of  it  during  the  coverture:  if  he  be 
outlawed  or  attainted,  it  shall  be  forfeited  to  the  king:  it  is  liable  to  execu- 
tion for  his  debts:  and,  if  ho  survives  his  wife,  it  is  to  all  intents  and  pur- 
poses his  own.  Yet,  if  he  has  made  no  disposition  thereof  in  his  lifetime, 
and  dies  before  his  wife,  he  cannot  dispose  of  it  by  will  :  for,  the  husband 
having  made  no  alteration  in  the  property  during  his  life,  it  never  was  trans- 
ferred from  the  wife  ;  but  after  his  death  she  shall  remain  in  her  ancient  i)os- 
session,  and  it  shall  not  go  to  his  executors.  So  it  is  also  of  chattels  per- 
sonal (or  choses)  in  action  :  as  debts  upon  bond,  contracts,  and  the  like  ; 
these  the  husband  may  have  if  he  pleases  ;  that  is,  if  he  reduces  them  into 
possession  by  receiving  or  recovering  them  at  law.t  And,  upon  such  re- 
ceipt or  recovery,  they  are  absolutely  and  entirely  his  own ;  and  shall  go  to 
his  executors  or  administrators,  or  as  he  shall  bequeath  them  by  will,  and 
shall  not  revest  in  the  wife.  But  if  he  dies  before  he  has  recovered  or  re- 
duced them  into  possession,  so  that  at  his  death  they  still  continue  choses 
in  action,  they  shall  survive  to  the  wife  ;  for  the  husband  never  exerted  the 

P.  Wms.  330.  Hilt  if  the  hushand  hefore  marriage  maUes  a  settlement  upon  the  wife  in  consideration 
of  tlie  uKk's  fnrliiiie.  the  representative  oftlie  liiishaiid  will  he  t'lititieJ  to  all  her  choses  in  action  ;  (3 
P.  Wms.  199;)  b^iit  if  it  is  in  consideration  ol  pai  t  oftlie  es'ate  only,  the  residue  not  reduced  into  pos- 
session will  survive  to  the  wife  ;  and  where  there  is  a  settlement  made  equivalent  to  the  wife's  Ibr- 
tuiie,  lli(uit(l)  no  mention  be  made  of  her  personal  estate,  the  hushand'e  representative  will  be  entitled 
tn  the  whole.  See  l\lr.  I5u  ler's  note  to  Co.  Lilt.  SM,  where  these  dislinctions  are  clearly  and  fully 
collected.  If  the  husband  cannot  recover  the  things  in  action  of  his  wife  but  by  the  assistance  of  a 
court  of  equity,  the  court,  upon  the  principle  thnt  lie  who  >eeks  equity  must  do  equity,  will  not  assist 
liiin  in  recovering  the  property,  unless  he  (either  has  made  a  previous  provision  lor  her,  or  agrees  tJ 
do  it  out  of  the  estate  prayed  for  ;  or  unless  the  wife  appears  personally  in  court,  and  consents  to  the 
properly  beins;  (jiven  to  hini.  2  Ves.  669.  But  the  court  will  not  direct  the  fortune  in  all  cases  to  be 
paiil  to  the  husband,  thousli  the  wife  appears  to  consent,  where  no  previous  provision  whatever  is 
made  >  pon  her.  2  Vez.  079.  Lord  'rhiiilow  has  declared  that  he  did  not  find  it  any  where  decided, 
thit  if  the  luisbiind  makes  an  actual  assignment  by  contract  for  a  valuable  consideration,  the  assignee 
should  be  b[)iind  to  make  any  provisiou  for  the  wile  out  of  the  property  assigned;  but  that  a  court 
of  equity  has  much  greater  consideration  for  the  assignment  actually  made  by  contract,  than  (or  an 
assignment  by  mere  operation  of  law  ;  for,  as  to  the  latlei,  his  lordship  declared  it  to  be  his  opinion, 
that  when  the  equitable  interest  oftlie  wife  was  transferred  to  the  creditor  of  the  husband  by  mere 
operation  of  law,  (as  in  the  case  of  an  assignee  under  a  commission  of  bankrupt,)  he  stood  exactly  in 
the  place  oftlie  husband,  and  was  subject  precisely  to  the  same  equity  in  respect  of  the  wife.  1  Cox's 
P.  Wins.  409.  3Ves.ir.421.  Audit  isdeicrminetl  the  wife  shall  have  the  same  relief,  under  a  gene- 
ral assi(!ninent  by  the  liusbandof  his  estate  lor  the  benefit  of  his'creditors.  4  Bjo.  139.  .An  assignee  of 
a  bankrupt,  in  such  cases,  generally  allows  the  wife  one  half.    3  Ves.  jr.  6i0.     lb.  166. 

The  courts  of  equity,  at  present,  are  not  inclined  to  make  any  distinction  between  an  assignee  by 
coniraci  and  an  assignee  by  operation  of  law  ;  but  I  should  think  they  would  compel  the  former  to 
make  the  same  provision  for  tlie  wile  as  the  latter.     4  Bro.  326.    2  Ves.  jr.  6SU. 

But  if  the  wife's  fortune  is  paid  to  t'ne  husband,  or  he  can  receive  it  without  applying  to  a  court  of 
equity,  then  it  can  give  no  relief  to  the  wife.  U  Atk.  420.  But.  Co.  Lilt.  351.  1  Fonb.  Tr.  Eq.  304. 
— Mr.  Christian's  note. 

'  Sec,  in  general,  Toiler's!,.  Ex.  b.  2,  rh.  5.  And  as  to  the  interest  of  the  husband  in  the  wife's 
estate  il  he  survive  her,  see  Butler's  note  on  Coke  Lit.  351. 

t  If  a  bill  or  note  be  made  to  a  feme-sole,  and  she  afterwards  marry,  being  possessed  of  the  note, 
the  property  vests  in  the  husband,  and  he  may  endorse  it  orsue  alone  for  the  recovery  of  the  amount; 
3  \Vills.  5.  1  B.  ife  A.  218;  for  these  instruments,  when  in  posiession  oftlie  wile,  are  to  he  consider- 
ed rather  as  chattels  personal  than  choses  in  action.  Id.  ibid.  The  transfer  of  stock  into  the  wife's 
name,  to  which  she  became  entitled  during  the  marriage,  will  not  be  considered  as  payment  or  trans- 
fer to  her  husband,  so  as  to  defeat  her  rigiit  by  survivorship  ;  9  Ves.  174.  16  Ves.  413;  but  il  it  is 
transferred  into  his  name,  it  is  a  reduction  of  it  into  his  possession.  1  Roper's  Law  of  Hus.  &.  Wife, 
218.  So  if  a  promissory  note  be  given  to  the  wife,  the  husband's  receipt  of  the  interest  thereon  will 
not  defeat  the  right  of  the  wife  by  survivorship.  2  iMadd.  133.  But  wiiere  the  husband  doesand  can 
bring  an  action  lor  a  chose  in  action  oftlie  wife,  in  his  ov\n  name,  and  dies  after  judgment,  leaving  his 
wile  surviving,  his  representatives  will  be  entitled.  If,  however,  she  is  joined,  she  will  be  entitled, 
and  may  have  a  scire  facias  upon  such  judgment.  lVern.396.  2Ves.  sen.  677.  12  Mod.  346.  3  Lev. 
403.  Noy,  70.  And  if,  previously  to  marriage,  she  had  obtained  a  judgment,  and  afterwards  she  and 
her  husband  sued  out  a  scire  facias  and  had  an  award  of  execution,  and  she  died  before  execution,  tlie 
properly  would  be  changed  by  the  award,  and  belong  to  the  husband  as  the  survivor.  1  Salk.  116. 
Roper  L.  Husband  and  Wife,  Ist  vol.  210.  Chiity. 
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power  he  liad  of  maintaining  an  exclusive  property  in  l[iein.  And  so,  if. 'in 
estray  comes  into  the  wife's  franc'hise,  and  the  liusb.irid  seizes  it,  it  is  abt^o- 
Jutely  his  property,  but  if  he  dies  without  seizing  it,  ijjs  executors  are  not 
now  at  liberty  to  seize  it,  but  the  wife  or  her  heirs:  for  the  husbnnd  never 
exerted  the  right  he  liad,  which  right  determined  with  the  coverture.  Thus 
in  both  these  species  of  property  the  law  is  the  same,  in  case  the  wife  sur-. 
vivos  the  husband  ;  but,  in  case  the  liusband  survives  the  wife,  the  law  is 
very  different  with  respect  to  chattels  real  and  choscs  in  aclivn  :  for  he  shail 
have  the  chattel  real  by  survivorship,  but  not  the  chose  in  action  :  except  in 
the  case  of  arrears  for  rent,  due  to  the  wife  before  her  coverture,  which  in 
case  of  her  death  are  given  to  the  husband  by  statute  32  Hen.  VIII,  c.  374. 
[I  R.  C.  ch.  113,  §  29.]  And  the  reason  for  tlie  general  law  is  this  :  that 
the  husband  is  in  absolute  possession  of  the  chattel  real  durintr  the  cover- 
ture, by  a  kind  of  joint-tenancy  with  his  wife;  wherefore  the  law  will  not 
wrest  it  out  of  his  hands,  and  give  it  to  her  representatives  ;  thonnfh,  in  case 
he  had  died  first,  it  would  have  survived  to  the  wife,  unless  he  thought  pro- 
per in  his  lifetime  to  alter  the  possession.  But  a  chose  in  action  shall  not 
survive  to  him,  because  he  never  was  in  possession  of  it  at  all,  durino-  the 
coverture  ;  and  the  only  method  he  had  to  gain  possession  of  it,  was  by 
suing  in  his  wife's  right;  but  as,  after  her  death  he  cannot  (as  husband) 
bring  an  action  in  her  right,  because  they  are  no  longer  one  and  the  same 
person  in  law,  therefore  he  can  never  (as  such)  recover  the  possession.  But 
he  still  will  be  entitled  to  be  her  administrator;  and  may,  in  that  capacity, 
recover  such  things  in  action  as  became  due  to  her  before  or  during  the  co- 
verture.* 

'^'  Thus,  and  upon  these  reasons,  stands  the  law  between  husband  and 
wife,  with  regard  to  chattels  real  and  choses  in  action :  but,  as  to  chattels 
personal  (or  choses)  in  possession,  which  the  wife  hath  in  her  own  right,  as 
ready  money,  jewels,  household  goods,  and  the  like,  the  husband  haththere- 
in  an  immediate  and  absolute  property,  devolved  to  him  by  the  marriage, 
not  only  potentially  but  in  fact,  which  never  can  again  revest  in  the  wife  or 
her  representatives. 

"And,  as  the  husband  may  thus  generally  acquire  a  property  in  all  the 
personal  substance  of  the  wife,  so  in  one  particular  instance  the  wife  may 
acquire  a  property  in  some  of  her  husband's  goods  ;  which  shall  remain  to 
her  after  his  death,  and  not  go  to  his  executors.  These  are  called  her  pa- 
raphernalia :t  which  is  a  term  borrowed  from  the  civil  law,  and  is  derived 
from  the  Greek  language,  signifying  something  over  and  above  her  dower. 
Our  law  uses  it  to  signify  the  apparel  and  ornaments  of  the  wife,t  suitable 
to  her  rank  and  degree  ;  and,  therefore,  even  the  jewels  of  a  peeress§  usu- 
ally worn  by  her,  have  been  held  to  he  paraphernalia.  These  she  becomes 
entitled  to  at  the  death  of  her  husband,  over  and  above  her  jointure  or  dow- 
er, and  preferably  to  all  other  representatives.  Neither  can  the  husband  de- 
vise by  his  will  such  ornaments  and  jewels  of  his  wife  ;  though  during  his 
life  perhaps  he  hath  the  power  (if  unkindly  inclined  to  exert  it)  to  sell  them 
or  give  them  away.  But  if  she  continues  in  the  use  of  them  till  his  death, 
she  shall  afterwards  retain  them  against  his  executors  and  administrators, 
and  all  other  persons  except  creditors,  where  there  is  a  deficiency  of  assets. 

*  By  29  Car.  II.  c.  3,  s.  25,  the  liusband  shall  have  administration  of  all  liis  wife's  personal  e."(ale, 
which  he  did  not  reduce  into  his  possession  before  her  death,  and  shail  rstain  it  lo  liis  own  use  :  bur 
he  must  first  pay  his  wife's  debts  before  coverture;  and  if  he  die  before  administration  is  g:anted  to 
him,  or  he  has  recovered  his  wife's  property,  the  right  to  it  passes  to  liis  personal  representative,  and 
not  to  the  wife's  next  of  kin.    1  P.  Wnis.  378.    1  Mod.  231.    Butler's  Co.  Liu.  351.     1  Wils.  168. 

t  As  to  the  widow's  right  to  paraphernalia  in  general,  see  Toller's  L-  Ex.  b.  2,  ch.  5,  n.  3. 

{  Also  a  necessary  bed.    Com.  Dig.  Baron  et  Feme. 

$  Or  of  any  married  lady.    2  Atk.  77.    11  Vin^,  Abr.  180. 
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And   her  ju.ccbiai y  apparel  is  iirotoctcd  even  iigaiiibl  llie  claim  of  credi- 
tors."* 

I  have  been  niiuilliiiL;  eitlicr  to  hreak  the  llircad  of  Mr.  lilackstorte's  re- 
marks on  this  irii|)orlaJit  subject,  or  to  (Jinit  any  portion  of  the  annotations 
of  his  coniiiKMitator.  It  is  proper,  however,  tliat  sometliing  further  should 
be  added  for  the  informal  ion  of  tin:  student. 

In  the  notes  on  the  Ibrnior  volume,  I  have  descanted  pretty  niucli  at 
large  upon  the  subject  of  the  husband's  rights  in  liis  wife's  proj)erty  ;  but 
soajething  remains  to  be  .said  here,  ])articularly  in  reference  to  his  legal 
rights,  in  addition  to  tin;  commentator's  remarks. 

1.  As  to  his  chattels  real,  it  may  be  proper  to  observe,  that  where  the 
ivife  survives  the  husband,  they  survive  to  her,  unless  they  have  been  dis- 
posed of  by  the  husband  ;  and  though  the  husband  grant  a  rent-charge  out 
of  the  term,  and  the  wife  survives,  the  chattel  real  will  survive,  for  that  is 
no  disposition  of  the  terui,  but  a  charge  vi\)on  it  which  leaves  the  estate  still 
to  survive  to  her  ;  and  when  it  does  so,  she  holds  clear  of  the  charge,  since 
»he  holds  by  her  jnior  title,  and  by  survivorship.  llo})er,  85.  Co.  Litt. 
351,  a.  But  if  the  husband  make  a  lease  of  the  term,  to  commence  after 
his  death,  it  is  a  disposition  of  it,  and  it  shall  not  survive  to  the  wife,  but 
shall  go  to  his  representatives.  Yet  if  A  being  possessed  of  his  wife's  term, 
grant  a  lease  for  part  of  the  time  only,  reserving  rent,  and  die,  though  the 
husband's  e.\ecutors  shall  have  the  rent,  the  wife  shall  have  tire  residue  of 
the  term  ;  nor  can  the  husband  by  his  will  devise  it,  for  the  wife's  right  of 
.survivorship  takes  precedence  of  the  devise,  as  it  relates  back  to  her  original 
title.  Rop.  81.  2H.  &  M.  381,  Upshaw,  vs.  Upshaw.  So  if,  after  mar- 
riage, husband  and  wife  be  ejected,  and  the  husband  sues,  as  he  may  in 
such  case,  in  his  own  name  alone,  and  recovers,  this  is  an  alteration  of  the 
term,  and  vests  it  in  the  husband  ;  i'or  he  shews  his  intention  to  divest  her 
interest  and  treat  the  property  as  his  own  :  and  if  he  submits  the  title  to 
the  term  to  arbitration,  and  it  is  decided  against  him,  the  wife  is  absolutely 
bound,  for  it  is  a  disi)osition.  So  if  he  grant  the  term  upon  condition  that 
the  grantee  pay  money  to  his  executors,  and  he  dies,  and  his  executors  re- 
enter for  the  condition  broken,  the  wife  is  barred,  for  the  whole  interest  is 
passed  away.  Har.  Co.  Litt.  46,  b.  But  if  the  term  be  extended  for  his 
debts,  the  wife  shall  have  the  residue  after  they  are  satisfied  ;  and  so  even- 
of  a  mortgage. 

The  husband  has  a  right  not  only  to  sell  the  certain  interest  of  his  wife 
in  a  chattel  real,  but  also  her  possible  and  contingent  interests,  except  per- 
haps, where  the  possibility  is  of  such  a  nature  that  it  cannot  happen  during 
his  life.  Roper  on  the  law  of  Baron  &  Feme,  83.  If,  indeed,  the  contin- 
gent interest  were  provided  for  her  with  his  consent  before  marriage,  his 

*Tlie  husband  may  dispose  absolutely  of  liis  wile's  jewels  or  otiier  paraphernalia  in  his  lifetime. 
3  Atk.  394.  And  althougli  after  his  death  they  are  liable  to  his  de()ts,  if  his  personal  estate  is  exhaust- 
ed, yet  the  widow  may  recover  from  tiie  heir  the  ainount  of  what  she  is  obliged  to  pay  in  consequence 
of  her  husband's  specialty  creditors  obtaining  payment  out  of  her  paraphernalia.  1  P.  Wins.  730. 
3  Atk.  369,  393. 

But  she  is  not  entitled  to  them  afier  his  death,  if  she  has  barred  herself  by  an  agreement  before 
marriage  of  every  thing  she  could  claim  out  of  his  personal  estate,  either  by  the  common  law  or  cus- 
tom.   2  Atk.  612.  Christian. 

Where  the  iiusband  permits  the  wife  to  make  profit  of  certain  articles  for  her  own  use,  or  in  consi- 
deration of  her  supplying  the  family  with  particular  necessaries,  or  makes  her  a  yearly  allowance  for 
keeping  house,  the  profit.*  or  savings  will  be  considered  in  equitv  as  the  wife's  own  separate  estate.- 
Sir  F.  Neal's  case,  cited  in  Herbert  vs.  Herbert,  Pre.  Ch.  44.  3  P.  Wms.  337.  2  Eq.  Ca.  Abr.  1.56, 
in  marg.,  except  as  against  cre'iitors,  Pre.  Ch.  297.  See,  also,  1  Vern.  244.  2  Vern.  535.  lEq.  Ca. 
Abr. 346,  pi.  18.  1  Atk.  278.  And  she  may  dispose  of  her  separate  estate  by  anticipation,  and  her 
right  ol  alienation  is  absolute,  unless  she  is  expresslv  restrained  bv  the  settlement.  Jackson  vs.  Hob'^ 
house.2Meriv.483.  11  Ves.  222.  1  Ves.jr.  189.  3  Bro.  C.  C.  340,  S.  C.  12Ves.501.  I4Ves.302. 
A  husband's  agreement  before  mariiage  that  a  wife  shall  have  separate  property,  converts  him  into 
her  trustee,  (see  1  Venlr.  193.  29  Ch.  \\.  c.  3,  s.  4.  1  Ves.jr.  196.  12  Ves.  67,)  unless  by  fraud  of 
the  husband  he  prevents  the  agreement  from  being  reduced  to  writing,  Montacute  vs.  Maxwell,  1 
r.  Wms.  620.    IStia.  236,  S.C*.  CVii«y. 
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disposition  of  it  then    would   be  considered,  in  utiiiity  at  least,  a  breach  of 
the  agreement,  and  therefore  not  valid. 

When  the  husband  survives  the  wife,  all  her  chattels  real,  in  which  there 
exists  a  present  actual  vested  interest,  become  his  own  by  survivorship,  and 
that  without  his  becoming  her  administrator.  Where  they  are  not  so  vest- 
ed, he  must  make  himself  administrator,  and  that  will  give  him  a  title  to  the 
chattel,  subject  onli/  to  the  wife's  debts.  It  is  said  to  have  been  formerly 
doubted,  whether  if  having  survived  his  wife,  he  died  during  the  suspense 
of  the  contingency  on  which  any  part  of  his  wife's  property  depended,  and 
which,  on  the  happening  of  the  contingency,  would  have  become  his,  as 
administrator,  his  representatives,  or  the  wife's  next  of  kin,  had  the  best 
right :  but  it  has  been  settled  in  favour  of  the  former. 

'2.  As  to  his  chattels  personal.  What  is  a  recovery  and  reducing  into 
possession  of  a  chattel  personal  or  chose  in  action?  These  are  all  upon* 
the  same  footing,  whether  they  be  debts,  bonds,  or  contracts,  (which  are 
properly  called  choses  in  action,)  or  slaves,  horses,  or  other  cattle  or  goods  ; 
all  of  which  come  under  the  general  denomination  of  chattels.  See  3  T. 
R.  G30,  631.  Rop.  85.  For  unless  reduced  by  the  husband  into  posses- 
sion at  some  time  during  the  coverture,  they  will  survive  to  the  wife  if  she 
survives,  and  will  not  survive  to  the  husband  if  he  survives,  though  he  may 
secure  the  property  in  them  to  himself,  by  taking  administration.  Now, 
whether  the  property  of  the  wife  be  either  a  bond,  or  a  slave,  or  horse,  of  ' 
which  another  person  has  possession  adverse  to  the  wite,  the  husband  must 
!!.ue  for  and  recover  the  money  or  property  in  the  wife's  lifetime,  or  the  pro- 
perty will  not  be  his.  And  it  is  observable,  that  the  mode  of  sueing  varies, 
according  as  the  right  of  action  accrued  before  or  after  the  marriage.  Ifjt 
accrued  before,  the  husband  and  wife  iiiust  join  in  the  action,  but  if  after- 
wards, he  may  join  her  or  not,  as  he  pleases.*  If  the  wifig  is  joined  in  the 
action,  whether  it  accrued  before  or  after  marriage,  and  the  husband  dies 
before  judgment,  the  right  survives  to  the  wife  :  Toller,  218.  4  H.  &  M. 
452 ;  and  so  if  the  wife  dies  before  judgment,  the  right  does  not  survive  to 
the  husband.  See  4  H.  &  M.  410.  But  if  in  such  joint  action,  the  hus- 
band and  wife  obtain  judgment,  and  then  she  dies,  it  is  said  the  husband, 
tvithout  taking  out  administration  to  her,  may  have  a  scire  facias  to  revive 
the  judgment ;  for  by  the  judgment  it  is  become  a  debt  to  him.  Cro.  Eliz.- 
844.  3  Mod.  188,  &c.  cited  Bac.  Sci.  Fa.  C.  0,  and  1  Chitty.  1  Rop. 
210.  Yet  if  in  such  case  the  husband  dies  after  judgment  and  before  exe- 
cution, it  has  been  asserted  by  high  authority,  that  the  wife,  and  not  the 
husband's  executors,  shall  be  entitled.  3  Atk.  21.  Rop.  85,  citing  Sider 
&  Keble  :  also  1  Vern.  396.  2  Vern.  677.  2  P.  Wms.  496.  3  T.  R. 
627.  The  principle  of  the  rule  is  said  to  be,  that  until  the  husband  shews 
an  intention  to  alter  the  nature  of  his  wife's  property  and  make  it  his  own, 
which  is  presumed  when  he  sues  for  it  in  his  own  name  alone,  the  proper- 
ty is  unaltered,  and  remains  in  the  wife  ;  but  when  he  joins  h6r  unnecessa- 
rily in  the  suit  for  the  recovery  of  such  estate,  no  inference  arises  that  he' 
intends  to  defeat  her  interest  by  a  substitution  of  his  own  ;  so  that  his  death 
before  judgment  and  execution,  will  not  be  allowed  to  prejudice  the  inter- 
est of  the  wife.     Rop.  86.     2  P.  Wms.  496. 

A  like  principle  seems  to  prevail  in  equity  ;  for  it  is  said  that  the  wife 
will  be  entitled  to  the  benefit  of  a  joint  decree  made  in  favour  of  hersel 
and  husband  in  her  right,  if  he  die  after  it  is  pronounced,  and  before  the 
effect  of  it  is  obtained.     3  Atk.  20.t     This  doctrine  appears  to  have  been 

*In  equity,  however,  a  husband  sueing  for  liis  wife's  legacy,  7iiust,  according  (o  the  late  decisions, 
join  her  in  liis  bill,  though  the  legacy  accrued  during  the  coverture.  5  John.  C.  K.  ~10.  3  Ves.  467. 
5Ves.  515.    10  Ves.  578. 

t  Husband  dying  after  demurrer,  but  before  decree,  the  action  survives  in  equity  to  the  wife.  6 
John.  C.  R,  132. 

42* 
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acquiesced  in,  and  carried  to  great  extent  in  the  late  case  of  Gregory's  ad- 
ministrators vs.  Mark's  administrators,  (1  Ran.  ^55,)  uliere  it  was  decided 
tliat  a  decree  lor  partition,  under  wliicli  llie  coinmissioners  made  a  division 
and  allotment,  by  virtue  ol"  which  the  hns-band  took  possession  ol'  the  wifie's 
lot,  did  not  enure  to  make  the  husband  the  owner  of  tlic  property ,  because 
the  partition  had  not  been  returntd  and  confirmed.  The  court,  however, 
was  divided  ;  and  it  is  observable,  that  in  llcy^^ale  vs.  Anno^ly,  {-i  Br.  3G2,) 
a  sum  of  money  having  been  ordered  to  be  paid  to  the  husband  in  right  of 
liis  wite,  and  he  having  died  before  i)aymcnt,  the  Lord  Chancellor  decided 
that  it  did  not  survive  to  her,  but  had  vested  in  him.  This  matter,  therefore, 
cannot,  I  think,  be  considered  as  settled. 

There  are  three  other  principles  in  relation  to  the  liusband's  rights,  that 
remain  to  be  illustrated  by  rcierence  to  adjudged  cases.  First,  that  the 
possession  of  the  husband  must  be  as  husband.  Second,  tliat  the  posses- 
sion of  a  tenant  for  life,  is  such  possession  of  the  wife  in  remainder  as  to 
vest  the  title  in  the  husband,  if  he  survives  :  aliler,  if  he  does  not.  Third- 
ly, that  his  disposition  is  in  most  cases  e([uivalent  to  a  reduction  into  pos- 
session. 

As  to  the  first,  it  is  well  settled,  both  by  the  English  law  and  American 
adjudications,  that  where  the  husband  is  in  possession  of  property  in  the 
character  of  executor,  or  in  right  of  his  wife  as  executrix,  this  possession 
alone  is  not  sufficient  to  alter  the  j)roperty,  and  vest  the  estate  in  the  chat- 
tel in  himself  so  absolutely,  that  on  his  death  they  shall  not  survive  to  the 
wife,  but  shall  pass  to  his  representatives.  Wallace  vs.  Taliaferro,  2  Call, 
417.  Possession  in  his  character  of  husband  is  indispensable.  Ibid,  471. 
See  12  Vez.  497.  16Vez.413.  5  John.  211.  If  another  person  was  ex- 
ecutor, and  the  husband  got  possession  of  the  property,  that  possession 
would  not  avail  him,  unless  it  was  with  the  executor's  assent.  Id.  And 
where  in  himself  both  characters  are  united,  the  law  is  the  same  ;  an  assent 
or  election  to  take  as  devisee,  must  be  expressed  or  implied,  otherwise  he 
will  be  considered  in  possession  as  executor.  Ibid.  6  Mun.  70,  accordant. 
This  is  particularly  the  case  when  the  husband,  in  right  of  his  wife,  has 
no  title  to  specific  slaves,  but  only  loan  undivided  portion  of  certain  slaves. 
Id.  Ibid.  Indeed  it  seems  from  the  case  of  Gregory  &-  Marks,  before 
cited,  that  in  such  case,  though  the  husband  has  brought  a  bill  in  equity 
against  the  executor  and  the  other  distributees  for  his  wife's  interest  in  the 
slaves,  and  there  has  been  a  decree  for  a  division,  (which  one  would  sup- 
pose would  have  altered  the  property  as  much  as  the  administrator's  assent,) 
in  pursuance  of  which  decree  there  was  a  division  made  by  commission- 
ers, and  the  husband  took  possession  of  his  wife's  part  as  allotted,  yet  this 
possession  did  not  suffice,  as  the  report  of  the  commissioners  had  not  been 
returned  and  acted  on.  This  case,  however,  was  decided  by  a  divided 
court. 

This  assent  of  the  executor  to  his  own  or  his  wife's  legacy,  may,  as  in 
case  of  a  legacy  to  another,  be  either  express  or  implied.  He  may  in  posi- 
tive terms  announce  his  assent  and  election  to  take  it  as  his  wife's  :  or  it 
may  be  implied  that  he  does  so  from  his  conduct  or  his  language.  As  where 
he  says  he  will  have  it  according  to  the  will,  or  where  he  takes  the  profits 
to  his  own  use,  or  repairs,  &c.  at  his  own  expense,  or  performs  a  condition 
annexed  to  the  bequest,  or  excludes  a  co-executor  from  a  joint  occupancy 
or  enjoyment  with  him.  See  Toller,  344.  But  where  slaves  are  kept  on  the 
plantation  of  the  decedent  till  the  end  of  the  year,  under  the  act  1  R.  C. 
oh.  104,  §  53,  it  would  seem  the  husband  could  not,  during  that  year,  as- 
sert his  right  to  hold  as  husband.     See  2  Call,  471. 

As  to  the  second  point.  Where  n  feme  sole,  entitled  to  slaves  in  remain- 
der or  reversion  after  an  estate  for  life,  marries,  and  dies  before  the  deter- 
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mination  of  the  particular  estate,  the  right  vests  in  the  husband.  1  Wash. 
30,  Dade  vs.  Alexander.  2  Call,  491,  Drumniond  vs.  Sneed.  Yet,  in 
the  same  case,  if  the  wife  survived  the  husband,  and  he  died  before  the  de- 
termination of  the  particular  estate,  the  right  would  survive  to  her,  and  not 
go  to  his  executors  or  administrators.  Upshaw  vs.  Upshaw,  2  H.  &  M. 
381.  Thus  it  would  seem,  in  the  first  case,  that  the  possession  of  the  te- 
nant for  life  was  considered  the  possession  of  the  wife  in  remainder,  so  as  to 
vest  the  husband's  right,  but  not  so  in  the  last  case.  They  are  not,  I  con- 
ceive, reconcileable,  though  they  are  both  settled  law,  the  first  principle 
having  been  adjudged  in  Dade  vs.  Alexander,  expressly  upon  the  ground 
that,  by  frequent  adjudication,  it  had  become  a  canon  of  property. 

Here  let  me  add,  that  though  there  be  but  a  remainder  or  reversion  in 
the  wife,  dependant  upon  an  estate  for  life,  and  the  husband  dies  in  the 
life  of  the  tenant  for  life,  his  wife  surviving,  yet,  if  ihe  wife  acquiesces  in 
the  payment  or  delivery  of  the  legacy  to  the  husband  during  the  life  of  the 
particular  tenant,  her  surviving  right  has  been  held  to  be  barred  by  her  hus- 
band having  so  reduced  it  into  possession.    Dovvell  vs.  Erie,  12  Vez.  jr.  473. 

Thirdly  :  The  disposition  of  the  property  by  the  husband,  although  it  be 
not  reduced  into  his  own  actual  possession,  is,  in  all  cases  where  he  has  the 
legal  title  and  is  not  obliged  to  ask  the  aid  of  equity,  equivalent  to  his  re- 
ducing into  possession.  Thus,  if  he  make  a  power  of  attorney  to  another 
to  receive  a  debt  or  legacy  due  to  the  wife,  and  the  attorney  receives  it  be- 
fore the  husband's  death,  but  he  dies  before  the  attorney  pays  it  over  to  him, 
living  the  wife  ;  yet  his  executors  shall  have  it,  and  not  the  wife.  Toller, 
220.  5  John.  196.  So  in  Virginia  where  bonds  are  assignable  by  law,  if 
the  husband  assign  his  wife's  bond,  it  is  a  disposition  and  absolute  alteration 
of  the  property.  But  a  judgment  or  a  legacy  is  only  assignable  in  equity, 
and  therefore  the  assignment  of  them  must  be  governed  by  the  rules  of  equi- 
ty, which  I  have  fully  stated  elsewhere. 

VII.  "  A  judgment  in  consequence  of  some  suit  or  action  in  a  court  of 
justice  is  frequently  the  means  of  vesting  the  right  and  property  of  chattel 
interests  in  the  prevailing  party.  And  here  we  must  be  careful  to  distin- 
guish between  property,  the  right  of  which  is  before  vested  in  the  party, 
and  of  which  only  possession  is  recovered  by  suit  or  action  ;  and  property, 
to  which  a  man  before  had  no  determinate  title  or  certain  claim,  but  he 
gains  as  well  the  right  as  the  possession  by  the  process  and  the  judgment  of 
the  law.  Of  the  former  sort  are  all  debts  and  choses  in  action  :  as  if  a  man 
gives  bond  for  £20,  or  agrees  to  buy  a  horse  at  a  stated  sum,  or  takes  up 
goods  of  a  tradesman  upon  an  implied  contract  to  pay  as  much  as  they  are 
reasonably  worth  :  in  all  these  cases  the  right  accrues  to  the  creditor,  and 
is  completely  vested  in  him,  at  the  time  of  the  bond  being  sealed,  or  the 
contract  or  agreement  made  ;  and  the  law  only  gives  him  a  remedy  to  re- 
cover the  possession  of  that  right,  which  already  in  justice  belongs  to  him. 
But  there  is  also  a  species  of  property  to  which  a  man  has  not  any  claim  or 
title  whatsoever,  till  after  suit  commenced  and  judgment  obtained  in  a  court 
of  law  :  where  the  right  and  the  remedy  do  not  follow  each  other,  as  in 
common  cases,  but  accrue  at  one  and  the  same  time  ;  and  where,  before 
judgment  had,  no  man  can  say  that  he  has  any  absolute  property,  either  in 
possession  or  in  action.     Of  this  nature  are, 

1.  "  Such  penalties  as  are  given  by  particular  statutes,  to  be  recovered 
on  an  action  popular  ;  or,  in  other  words,  to  be  recovered  by  him  or  them 
that  will  sue  for  the  same.  Such  as  the  penalty  of  £500,  which  those  per- 
sons are  by  several  acts  of  parliament  made  liable  to  forfeit,  that  being  in 
particular  offices  qr  situations  in  life,  neglect  to  take  the  oaths  to  the  go- 
vernment :  which  penalty  is  given  to  him  or  them  that  will  sue  for  the  same. 
Now  here  it  is  clear  that  no  particular  person,  A  or  B,  has  any  right, 
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,claim,  or  demand,  lu  or  upon  this  penal  sum,  till  after  action  brought  ;  for 
he  that  brings  his  action,  anid  can  bona  jidc  ohVd'in  judgment  first,  will  un- 
doubtedly secure  a  title  to  it,  in  exclusif)u  of  overy  body  else.  Ho  obtains 
an  inchoate  imperfect  degree  of  property,  by  commencing  his  suit  :  but  it  is 
not  consummated  till  judgment ;  for,  if  any  collusion  appears,  he  loses  the 
priority  he  had  gained.  But,  otherwise,  the  right  so  attaches  in  the  first 
informer,  that  the  king  (who  before  action  brought  may  grant  a  pardon 
which  shall  be  a  bar  to  all  the  world)  cannot  after  suit  commenced  remit 
any  thing  but  his  own  part  of  the  penalty.  For  by  commencing  the  suit 
the  informer  has  made  the  popular  action  his  own  f)rivato  action,  and  it  is 
not  in  the  power  af  the  crown,  or  of  any  thing  but  parliament,  to  release 
the  informer's  interest.  This  therefore  is  one  instance,  where  a  suit  and 
judgment  at  law  are  not  only  the  means  of  recovering,  but  also  of  acquiring, 
property.  And  what  is  said  of  this  one  penalty  is  equally  true  of  all  others, 
that  are  given  thus  at  large  to  a  common  informer,  or  to  any  person  that  will 
sue  for  the  same.  They  are  placed,  as  it  were,  in  a  state  ol'  nature,  acces- 
sible by  all  the  king's  subjects,  but  the  acquired  right  of  none  of  them  ; 
open  therefore  to  the  first  occupant,  who  declares  his  intention  to  possess 
them  by  bringing  his  action  ;  and  who  carries  that  intention  into  executior>, 
by  obtaining  judgment  to  recover  tliem. 

2.  "  Another  species  of  property,  that  is  acquired  and  lost  by  suit  and 
judgment  at  law,  is  that  of  damages  given  to  a  man  by  a  jury,  as  a  compen- 
sation and  satisfaction  for  some  injury  sustained  ;  as  for  a  battery,  for  im- 
prisonment, for  slander,  or  for  trespass.  Jlere  the  plaintiff  has  no  certain 
demand  till  after  verdict :  but,  when  the  jury  has  assessed  his  damages,  and 
judgment  is  given  thereupon,  whether  they  amount  to  twenty  pounds  ov 
twenty  shillings,  he  instantly  acquires,  and  the  defendant  loses  at  the  same 
time  a  right  to  that  specific  sum.  It  is  true,  that  this  is  not  an  acquisition 
so  perfectly  original  as  in  the  former  instance :  for  here  the  injured  party 
has  unquestionably  a  vague  and  indeterminate  right  to  some  damages  or 
other  the  instant  he  receives  the  injury  :  and  the  verdict  of  the  jurors,  and 

judgment  of  the  court  thereupon,  do  not  in  this  case  so  properly  vest  a  «ew7 
title  in  him,  as  fix  and  ascertain  the  old  one  ;  they  do  not  give,  but  define 
the  right.  But,  however,  though  strictly  speaking,  the  primary  right  to  a 
satisfaction  for  injuries  is  given  by  the  law  of  nature,  and  the  suit  is  only 
the  means  of  ascertaining  and  recovering  that  satisfaction  ;  yet,  as  the  legal 
proceedings  are  the  only  visible  means  of  thrs  acquisition  of  property,  we 
may  fairly  enough  rank  such  damages,  or  satisfaction  assessed,  under  the 
head  of  property  acquired  by  suit  and  judgment  at  law. 

3.  "Hither,  also,  may  be  referred,  upon  the  same  principle,  all  title  io 
costs  and  expenses  of  suit  ;  which  are  often  arbitrary,  and  rest  entirely  on 
the  determination  of  the  court,  upon  weighing  all  circumstances,  both  as  to, 
the  quantum,  and  also  (in  the  courts  of  equity  especially,  and  u})on  motions 
in  the  courts  of  law)  whether  there  shall  be  any  costs  at  all.  These  costs, 
therefore,  when  given  by  the  court  to  either  party,  may  be  looked  upon  a? 
an  acquisition  made  by  the  judgment  of  law." 


CHAPTER  XXV, 

OF  TITI,E  BY  GIFT,  GRANT,  AND  CONTRACT, 

"  We  are  now  to  proceed,  according  to  the  order  marked  out,  to  the  dis- 
russion  of  two  remaining  methods  of  acquiring  a  title  to  property  in  things 
personal,  which  arc  much  connected  together,  and  answer  in  some  measure 
to  the  conveyances  of  real  estates  ;  being  those  by  gift  or  grant,  and  by 
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contract  :  whereof  the  former  vests  a  property  in  possession,  the  latter  a 
property  in  action. 

VIII.  "  Gifts  then,  or  grants,  which  are  tlie  eighth  method  of  transfer- 
rin"- personal  property,  are  thus  to  be  distinguished  from  each  other,  that 
gifts  are  always  gratuitous,  grants  are  upon  some  consideration  or  equiva- 
lent; and  they  may  be  divided,  with  regard  to  their  subject-matter,  into  gifts 
or  grants  of  chattels  real,  and  gifts  or  grants  of  chattels  ^;erso7)fl/.  Under 
the  head  of  gifts  or  grants  of  chattels  real,  may  be  included  ail  leases  for 
years  of  land,  assignments,  and  surrenders  of  those  leases  ;  and  all  the  otlier 
methods  of  conveying  an  estate  less  than  freehold,  which  were  considered 
in  the  twentieth  chapter  of  the  present  book,  and  therefore  need  not  be 
here  again  repeated  :  though  these  very  seldom  carry  the  outward  appear- 
ance of  a  gift,  however  freely  bestowed  ;  being  usually  expressed  to  be  made 
in  consideration  of  blood,  or  natural  affection,  or  of  five  or  ten  shillings 
nominally  paid  to  the  grantor  ;  and  in  case  of  leases,  always  reserving  a 
rent,  though  it  be  but  a  pepper  corn  :  any  of  which  considerations  will,  in 
the  eye  of  the  law,  convert  the  gift,  if  executed,  into  a  grant ;  if  not  exe- 
cuted, into  a  contract. 

"  Grants  or  gifts,  of  chattels  j9erso/ia/,*  are  the  act  of  transferring  the  right 
and  the  possession  of  them  ;  whereby  one  man  renounces,  and  another 
nian  immediately  acquires,  all  title  and  interest  therein :  which  may  be 
done  either  in  writiog,  orby  word  of  mouth,  attested  by  sufficient  evidence, 
of  which  the  delivery  of  possession  is  the  strongest  and  most  essential.! 
But  this  conveyance,  when  merely  voluntary,  is  somewhat  suspicious  ;  and 
is  usually  construed  to  be  fraudulent,  if  creditors  or  others  become  sufferers 
thereby.  And,  particularly,  by  statute  3  Hen.  VII.  c.  4,  all  deeds  of  gift  of 
goods,  made  in  triist  to  the  use  of  the  donor,  shall  be  void;  because  other- 
wise persons  might  be  tempted  to  commit  treason  or  felony,  without  danger 
of  forfeiture  ;  and  the  creditors  of  the  donor  might  also  be  defrauded  of  their 
rights.  And  by  statute  13  Eliz.  c.  5,  every  grant  or  gift  of  chattels,  as  well 
as  lands,  with  an  intent  to  defraud  creditors  or  others,  shall  be  void  as  against 
such  persons  to  whom  such  fraud  would  be  prejudicial  ;  but,  as  against  the. 
grantor  himself,  shall  stand  good  and  effectual, t  and  all  persons  partakers  in 

*A  gift  or  giant  of  personal  property  may  he  by  parol.  3  IM.  &  S.  7.  But  when  an  assignment  is 
for  a  valuable  consideration,  it  IS  usually  in  writing  ;  and  when  confined  merely  to  personally,  it  is 
termed  a  bill  ofsale.  An  assignment, or  covenant,  does  not  pass  after  acquired  personal  property; 
5  Taunt.  212:  but  where  there  has  been  a  subsequent  change  of  new  for  old  articles,  and  the  assign- 
menl  is  afterwards  set  aside,  it  will  in  general  be  left  to  a  jury  to  say  whether  the  new  were  not  sub- 
stituted for  the  old.  In  general,  there  should  be  an  immediate  change  of  possession,  or  the  assign- 
ment made  notorious,  or  creditors,  who  were  ignorant  of  the  transfer,  may  treat  it  as  fraudulent  and 
void,  on  the  ground  tliat  the  grantor  was,  by  his  continuance  of  possession,  enabled  to  gain  a  false 
credit.  'I'wine's  case,3Co.  81.  See  cases,  Tid.  Prac.  8th  ed.  1043,  4.  1  Camp.  333,  4.  5  'I'aunt. 
Sl-J.  As  to  the  notoriety  of  the  sale,  2  B.  &,  P.  59.  8  Taunt.  838-  1  B.  Moore,  189.  If  possession 
be  taken  at  any  time  before  an  adverse  execution,  though  long  alter  the  date  of  the  deed,  it  seems  it 
will  be  valid.  15  East,  21.  See  on  this  subject,  6  Ran. 78.  2  Barn.  &  Aid.  134.  4  ftlaule  &  Sel.  240. 
1  Maule  &  Sel.  335.  1  Pickering,  2SS.  21  C  L.  II.  447.  A  strong  nisi  prius  opinion,  which  seemg 
almost  to  annihilate  this  doctrine  of  fraud  per  se.  See,  also,  1  Taun.  381.  [6  Rand.  3U5,  contra.]  An 
assignment  to  a  creditor  of  all  a  party's  effects,  in  trust  for  himself  and  other  creditors,  is  valid.  3  JVl. 
&.  !S.  517.  And  as  a  debtor  may  prefer  one  creditor  to  another,  he  may,  on  the  eve  of  an  execution 
of  one  creditor,  assign  hisproperty  to  another,  so  as  to  satisfy  the  latter,  and  leave  the  other  unpaid. 
5  T.  R.  235.  But  an  assignment  made  by  way  of  sale,  to  a  person  not  a  creditor,  in  order  to  defeat 
an  execution,  will,  if  the  purchaser  knew  that  intention,  be  void,  although  he  paid  a  full  price  for  the 
goods.    1  East,  51.    1  Burr.  474. 

t  A  verbal  gift  without  delivery  does  not  pass  a  title  in  personalty.  2  Leigh,  337.  A  case  was  also 
dei:ided  in  March,  1833,  which  will  appear  liereafter,  in  which  a  gift  of  a  debt,  accompanied  by  the 
delivery  of  the  receipt  of  the  lawyer  in  whose  hands  the  bond  evidencing  the  debt  had  been  placed 
for  collection,  was  held  a  good  aiid  valid  gift.  Blackstone  cites  in  this  place  Jenk.  Cen.  109.  See, 
also,  2  Barn.  &  Aid. 551,  and  2  Marshall,  there  cited.  Also,  14  Viner,  pa.  19.  6  Bac.  Abr.  Trover, 
C,  citing  Bro.  Trespass,  303.    Latch,  214. 

tit  is  good  between  the  parties,  and  the  fraudulent  grantor  cannot  recover  them  back  at  law.  4 
Ran.,  Starke's  Ex.  vx.  Littlepage.  See  Post.  324,  in  note.  In  the  case  of  Jones  vs.  Comer's  Ex.,  in 
the  court  of  appeals  in  1834,  an  involved  debtor  having  made  a  fraudulent  moilgage  to  cover  Jiis 
property,  the  fraudulent  mortgagee  brought  a  bill  to  foreclose.  The  bill  was  dismissed,  and  though 
on  other  grounds  tlie  decision  would  have  been  against  the  plaintiff,  yet  i  understood  the  court  to 
concur  in  opinion,  that,  notwithstanding  the  decision  in  Starke  vs.  Littlepage,  the  court  of  chancery 
oiight  not  to  foreclose :  neither  ought  it  to  give  relief  to  the  mortgagor,  if  the  mortEaBee,  by  suit  or 
otherwise,  could  get  possession. 
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or  privy  to,  such  frniidiilcnt  grants,  shall  forfeit  the  wliole  vahie  of  the  goods, 
ono  moiety  to  llio  kin<r,  and  anotlier  moiety  to  the  party  grieved  ;  and  also 
on  conviction  shall  suHbr  imprisonment  for  half  a  year. 

"  A  true  and  proiier  gift  or  grant  is  always  accompanied  with  delivery  of 
possession,  and  takes  clfect  immediately  :*  as  if  A  gives  to  B  £100,  or  a 
Hock  of  sheep,  and  puts  him  in  possession  of  them  <lirectly,  it  is  then  a  gill 
executed  in  the  <lonce ;  and  it  is  Jiot  in  the  donor's  pov\'er  to  retract  it, 
though  he  did  it  without  any  consideration  or  recompense  :  unless  it  be  pre- 
judicial to  creditors  ;  or  the  donor  were  uiuh^r  any  legal  incapacity,  as  in- 
iaucy,  coverturt^  duress,  or  the  like,  or  if  he  were  drawn  in,  circumvented, 
or  imposed  upon,  by  false  pretences,  ebriety,  or  sur])rise.  But  if  the  gift 
does  not  take  effect,  by  delivery  of  immediate  possession,  it  is  then  not 
properly  a  gilt,  but  a  contract:  and  this  a  man  cannot  be  compelled  to  per- 
Ibrm  but  ui)on  good  and  sulHcient  consideration." 

To  this  sul)ject  I  have  already  adverted  on  a  former  occasion,  but  it  may 
not  be  amiss  again  to  observe  upon  the  distinction  between  such  gifts  and 
grants  without  consideration  as  are  executed,  and  promises,  w  hich  are  only 
executory.  The  former  are  l^indingand  valid  because  they  are  complete  and 
executed  ;  the  right  and  title  has  actually  passed:  and  though  there  be  no 
valuable  consideration,  the  will  of  the  donor  or  the  pleasure  of  conferring  a 
favour  stands  in  the  place  of  a  consideration  ;  and  no  court  will  avoid  his 
act  where  it  appears  to  have  resulted  from  free  will,  and  not  to  have  been 
induced  by  fraud. 

With  promises,  however,  (which  are  executory,)  it  is  otherwise,  except 
where  they  are  of  such  a  nature  as  to  put  the  donor  or  promisor  in  the  power 
of  the  donee  or  promisee:  in  other  words,  where  the  contract  can  be  en- 
forced at  law,  equity  will  not  interfere.  Thus,  as  we  have  seen,  a  bond  for 
the  payment  of  money,  which  is  an  executory  contract,  is  binding  without 
consideration,  if  entered  into  voluntarily,  and  there  be  no  fraud  or  miscon- 
ception. lEq.Ca.84.  IVern.  101.  1  Atk.  401.  1  Mad. 326.  Forthe 
law  will  not  permit  the  consideration  to  be  denied,  from  the  solemnity  at- 
tached to  the  instrument ;  and  equity  says  the  obligor  must  lie  down  under 
his  own  folly.  But  if  a  mnr\  promise,  without  a  bond  under  seal,  to  pay  mo- 
ney to  another,  here  the  law  does  not  forbid  the  denial  of  a  consideration ; 
and  if  no  consideration  can  be  proved,  it  considers  the  promise  as  nudum 
pactumA  Thus  the  distinction  herein  between  executory  contracts  of  differ- 
ent kinds,  is,  that  where  the  contract  is  not  under  seal,  it  is  binding  neither 
at  law  nor  in  equity  ;  where  it  is  under  seal,  it  is  binding  at  law,  and  equity 
will  not  interfere  with  the  enforcement  of  it,  where  it  was  entered  into  freely 
and  voluntarily,  and  without  fraud  or  misconception. 

It  is  necessary,  also,  to  add  here  some  remarks  upon  the  statute  of  frauds, 
of  the  13th  of  Elizabeth,  from  which  the  first  clause  of  the  second  section 
of  our  statute,  1  R.  C.  ch.  101,  is  taken.  That  clause  has  been  already  laid 
before  the  student  under  the  head  of  alienation  by  deed,  to  which  he  is  re- 
quested to  turn.  The  residue  of  the  section  will  be  found  in  the  note  at 
the  bottom  of  this  page.l 

*  III  Clayt.  135,  it  was  said,  that  if  A,  being  at  York,  give  his  horse  in  London  to  I.  S.,  the  latter 
may  liave  trespass  without  other  possessinn  ;  F.  N.  B.  140.  Perkins,  30 ;  and  that  thougli  by  the  civil 
law  a  gift  of  goods  is  not  good  wiiliout  delivery,  yet  it  is  otherwise  in  our  law.  1  Rol.  K.61,  Vin.  Ab. 
Gift.  It  was  however  recently  determined,  that,  by  the  law  of  England,  in  order  to  transfer  property 
by  gift,  there  must  be  a  deed  or  instrument  of  gift,  or  there  must  bean  actual  delivery  of  the  thing  to 
the  donee.    2  Bar.  &  Aid.  551. 

t  A  bond  or  mortgage  is,  even  in  equity,  prima  facie  evidence  of  a  debt;  but  if  the  circiimstauces 
are  suspicious,  the  party  must  prove  the  consideration.    3  P.  VVms.  283,  Peddock  vs.  Brown. 

t  And,  moreover,  if  a  conveyance  be  of  goods  and  chattels,  and  be  not  on  consideration  deemed  va- 
luable in  law,  it  shall  be  taken  to  be  fraudulent  within  this  act,  unless  the  same  be  by  will  duly  prov- 
ed and  recorded,  or  by  deed  in  writing  acknowledged  or  proved,  ii  the  same  deed  include  lands  also, 
in  such  manner  as  conveyances  of  land  are  by  law  directed  to  be  acknowledged  or  proved  ;  or,  if  it 
be  of  goods  and  chattels  only,  then  acknowledged  or  proved  by  two  witnesses  in  the  general  court. 
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The  student  will  observe  particularly  the  several  clauses  of  the  act  : 

1.  "  Even/  gift  made  with  intent  to  iiirider,  dela}',  or  defraud  creditors  or 
purchasers,"  is  declared  void.  The  language  is  general.  So  that  if  a  con- 
veyance be  intended  for  that  forbidden  purj)ose,  it  is  void,  however  valuable 
the  consideration,  and  though  the  purchaser  had  notice.  Sug.  4{)3.  •>  Co. 
82.  1  Ran.  213.  4  Ran.  2Si,  Garland  vs.  Rives.  Were  it  otherwise,  a 
man  might  collude  with  another,  sell  liini  his  property,  pocket  and  secrete 
the  money,  and  leave  the  creditor  or  purchaser  remediless.  1  Bur.  474. 
The  act,  therefore,  requires  that  every  gift  shall  be  bona  fide,  as  well  as  on 
good  consideration.  But  a  ni.in  may  prefer  one  creditor  to  another,  provi- 
(led  the  conveyance  be  made  for  his  security,  be  bona  fide,  and  not  with  in- 
tent to  injure  others.     5  T.  R.  420.     New.  381.     8  T.  R.  528. 

The  policy  of  the  principle,  which  concedes  to  the  debtor  the  right  of 
preferring  one  creditor  to  another,  has  been  much  questioned,  and  by  able 
men.  But  its  existence,  is  on  all  hands  admitted.  2  John.  C.  283.  3John. 
435,  416.  4  John.  682.  Yet  when  a  debtor  conveyed  part  of  his  estate  (o 
secure  (as  far  as  it  could  go)  such  creditors  as  would  come  in  and  release 
their  demands,  the  conveyance  was  held  void,  as  being  pernicious  in  its 
tendency  and  fraudulent  in  its  design.  5  John.  C.  332.  And  so  an  assign- 
ment of  his  property  by  a  debtor  to  trustees,  to  pay  such  creditors  as  the 
debtor  might  within  one  year  direct  and  appoint,  with  power  to  change  the 
trustees  and  vary  the  trusts,  was  declared  void  as  to  creditors  ;  for  the  only 
eflfect  of  such  a  deed  is  to  mask  the  property,  and  to  delay,  hinder,  and  de- 
fraud creditors.     2  John.  C.  565.     See  1  Mad.  430. 

If  a  creditor  secure  himself  by  mortgage,  taking  the  security  for  more' 
than  is  justly  due,  it  would  seem  to  be  fraudulent  and  void  ;  since  it  is  cal- 
culated to  deceive  other  creditors,  who,  supposing  the  mortgaged  subject  in- 
cumbered to  its  fall  value,  may  abandon  any  resort  to  it.  See  3  Leigh,  737. 
A  deed  which  misrepresents  is  always  liable  to  suspicion  ;  and  it  would 
seem  that  persons  injured  and  deceived  by  the  misrepresentation,  ought  not 
to  be  bound  by  the  deed.  See  7  Cranch,  50.  And  though  a  creditor  is 
permitted  to  secure  himself,  he  must  not  collude  with  the  debtor  so  as  to 
shield  him  from  others.  For  if  the  deed,  under  which  he  claims,  be  made 
with  fraudulent  intent  on  the  part  of  the  grantor,  and  he  is  privy  to  that 
intent,  and  the  deed  contains  clauses  which  are  calculated  to  delay,  hinder, 
and  defeat  other  creditors,  it  will  be  considered  void,  although  his  only  mo- 
tive was  to  secure  his  own  debt,  and  the  other  provisions  were  forced  on 
him  by  the  debtor,  as  the  only  terms  on  which  his  debt  should  be  secured. 
4  Ran.  282. 

In  cases  of  actual  fraud,  both  courts  of  law  and  equity  concur  in  avoid- 
ing the  fraudulent  conveyance  in  toto  as  to  all  concerned  in  the  fraud.  4 
Ran.  307.  2  Ves.  sen.  51.  But  if  a  deed  be  made  with  intent  to  defraud, 
and  one  grantee  has  notice  of  the  fraud  and  another  has  not,  the  deed  will 
be  good  as  to  the  latter,  though  void  as  to  the  first.  4  Ran.  309.  And  if  a 
deed  is  only  constructively  fraudulent,  or  obtained  under  suspicious  or  in- 
equitable circumstances,  a  court  of  equity  will  take  a  middle  course,  and 
allow  the  deed  to  stand  as  a  security  for  the  money  really  due,  and  give  to 
the  creditor  the  surplus.     1  John.  C.  482,  citing  4  John.  R.  536,  598,  599. 

or  court  of  the  county  wherein  one  of  the  parties  lives,  within  eight  months  after  the  execution  there- 
of, or  unless  possession  shall  really'  and  bona  fide  remain  with  the  donee :  and,  in  like  manner,  where 
any  loan  of  goods  and  chattels  shall  be  pretended  to  have  been  made  to  any  person  with  whom,  or 
those  claiming  under  him,  possession  shall  have  remained  by  the  space  of  five  years  without  demand 
made,  and  pursued  by  due  process  at  law  on  the  part  of  the  pretended  lender,  or  where  any  reservaiiou 
or  limitation  shall  be  pretended  to  have  been  made  of  a  use  or  propert> ,  by  way  of  condition,  rever- 
sion, remainder,  or  otherwise,  in  goods  and  chattels,  the  possession  whereof  shall  have  remained  in 
another  as  aforesaid,  the  same  shall  be  taken,  as  to  the  creditors  and  purchasers  of  the  persons  afore- 
said so  remaining  in  possession,  to  be  fraudulent  within  this  act,  and  that  the  absolute  properly  is  with 
the  possession,  unless  such  loan,  reservation,  or  limitation  of  use  or  property,  were  declared  by  will 
or  by  deed,  in  writing  proved,  and  lecordcd  as  aforesaid. 
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8  Vcs.  283.  1  Voin.4G5.  2  Br.  177.  2  Ves.5I,  51G.  This  doctrine  is, 
however,  (iiiesliuned  by  .Judge  Grecu  in  4  Ilund.  310. 

Lastly,  1  will  observe  here,  that  a  deed  not  Iraudiiloiit  and  void  as  to  cre- 
ditors, may  become  so  by  being  concealed  or  not  pursued,  so  that  creditors 
are  drawn  in  to  lend  their  money  upon  the  faith  of  the  incumbered  property. 
2  John.  C.  18.     Sed  vide,  G  Ran.  30G,  307. 

2.  "To  hinder,  dclaij,  or  (htj'ratui ."  So  that  a  deed  made  to  hinder  and 
delay  creditors  in  the  recovery  of  their  debts,  by  throwinir  obstacles  in  their 
way,  is  void,  as  well  as  those,  the  desijrn  of  which  is  to  defraud  them  of 
their  rights  altogether.  1  Ran.  282.  Thus,  a  deed  by  a  debtor,  made  with 
intent  to  delay  creditors,  which  should  for  valuable  cons^ideralion  convey  his 
slaves  to  A  for  live  years  with  remainder  to  a  trustee,  even  for  the  purpose 
of  paying  his  debts,  would  be  void. 

It  sometimes  hai)pens  that  one  creditor,  to  secure  to  liimself  a  preference, 
will  agree  to  give  time  upon  receiving  a  deed  of  ttust  or  mortgage  upon 
real  or  personal  property.  As  where  A  being  indebted  to  B,  gave  him  a 
deed  of  trust  on  lands  and  slaves,  payable  three  years  after  date.  It  lias 
not  been,  and  probably  would  not  be  decided,  that  this  is  void,  unless  some 
intent  to  delay  or  defraud  appears,  since  a  debtor  may  prefer  one  creditor 
to  another,  if  he  acts  bona  fide.  Yet  see  2  T.  R.  5'ji,  in  notes.  In  such 
ease,  however,  the  other  creditor's  remedy  is  to  proceed  with  despatch  to 
get  his  judgment,  and  extend  the  lands,  and  proceed  in  equity  against  the 
slaves  subject  to  the  deed  of  trust :  so  that  he  acquires  at  least  the  interme- 
diate value  in  payment  of  his  debt. 

It  has  been  long  the  established  doctrine  in  England,  that  an  execution 
cannot  be  levied  on  personal  property,  conveyed  by  a  debtor  in  trust  for  the 
payment  of  debts  so  as  to  reach  the  possible  residuary  interest  of  the  mort- 
gagor therein.  8  East,  467.  4John.C.  G90.  5  John,  Rep.  335.  2  John. 
283.  Our  statute  has  been  deemed  to  be  more  comprehensive  than  the 
English  statute,  which  subjects  trust  estates  to  the  payment  of  debts.  It 
is  believed  to  embrace  both  personal  and  real  estate  ;  and  an  opinion  has 
been  intimated,  that  where  the  cestui  que  trust  has  an  immediate  equitable 
right  to  the  possession  and  enjoyment  of  the  property,  it  may  now  be  reach- 
ed by  an  execution  at  law.  But  even  now  it  cannot,  it  seems,  be  the  sub- 
ject of  such  execution  where  the  rights  of  the  cestui  que  trust  are  only  co7i- 
tingent,  and  his  interest  unascertained.  Such  is  the  case  of  the  mortga- 
gor of  personal  property,  whose  equity  of  redemption,  it  would  seem,  can- 
not be  reached  by  a  fieri  facias,  but  ought  to  be  subjected  in  equity  by  a 
bill  against  the  debtor  and  incumbrancer.  See  G  Ran.  308,  309,  and  2 
Leigh  279. 

It  is  otherwise,  however,  with  real  estate.  An  equity  of  redemption,  on 
a  mortgage  in  fee,  may  be  reached  by  extent  even  at  law.  5  John.  C.  455. 
Caines  C.  47.  I  John.  C.  55.  And  the  same  principle  prevails  as  to  all 
trust  estates  in  land.  I  Cruise,  330.  Sed  vide,  2  Leigh,  279.  Hence,  I 
think,  we  may  infer  that  trust  estates  are  now  legal  assets,  and  not  equita- 
ble as  they  formerly  were.  This  will  be  found  to  be  an  important  variation 
from  the  ancient  law,  when  we  come  to  consider  the  administration  of  in- 
testates' estates. 

It  is  important  to  observe,  that  when  the  creditor  comes  into  equity  to 
get  at  the  equitable  interest  of  the  debtor,  he  must  have  previously  issued 
an  execution  appropriate  to  the  subject.  4  John.  690.  2  Rand.  384.  Tem- 
ple vs.  Chamberlayne.  And  in  such  case,  he  who  first  issues  execution 
gains  a  preference  which  will  be  respected  in  equity.  4  John.  690.  As  to 
the  right  to  come  into  equity,  for  such  purpose,  see  4  John.  C.  450,  67L 
This  subject  will  be  resumed  hereafter. 
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3.  "Actions,  suits,  debts,  accoanln,  damages,  penalties,  or  forfeitures." 
These  words  are  very  broad,  and  seem  to  comprehend  the  case  of  every  per- 
son having  any  kind  of  demand  against  the  vendor.  In  the  P^nglish  statute, 
also,  the  word  forfeiture  is  found.  It  became  a  question  under  it,  whetlier 
a  conveyance,  intended  to  prevent  a  forfeiture  for  felony,  was  not  a  fraud  on 
the  king.'  and  it  was  decided  to  be  so,  because  the  statute  is  not  confined 
to  creditors,  as  the  preamble  speaks  of  creditors  and  others.  Now  our  sta- 
tute has  no  preamble,  yet,  as  its  phraseology  shews  an  intent  to  extend  it 
to  every  imaginable  case  ;  as  the  statute  has  been  re-enacted  here  in  the 
words  of  an  English  statute  which  had  received  the  broadest  construction, 
and  as  statutes  for  prevention  of  frauds  are  construed  liberally,  we  may  as- 
sume it  as  law,  that  the  act  is  not  confined  to  creditors  and  after-purchasers, 
but  will  embrace  the  caseofo^Aers  having  actions,  suits, or  demands  against 
the  fraudulent  debtor.  See  1  Con.  Rep.  N.  S.  295,  &.c.  18  John.  Rep. 
425,  cited  by  Taite,  104. 

4.  '■■  Only  as  against  the  persons  who  n)ight  be  injured  or  defrauded." 
Hence  it  will  be  observed,  that  every  conveyance  made  with  intent  to  de- 
fraud others,  is  nevertheless  good  between  the  parties,  and  though  it  may 
be  entirely  voluntary,  and  without  any  value  received,  it  never  can  be  set 
aside  :  so  that  in  such  case,  if  the  vendee  or  donee  is  base  enough  to  hold 
it  to  his  own  use,  the  vendor  is  without  remedy  :  4  Ran.  268.  2  Barn  &, 
Aid.  387.  Starkie,  part  4,  583.  See  also  ante  321,  in  notes  :  for  the  law  de- 
clares the  deed  to  be  good  between  the  parties,  and  it  is  a  principle  of  courts 
of  equity,  that  he  who  has  done  iniquity  shall  have  no  assistance  from  the 
tribunals  of  justice,  in  relation  to  the  iniquitous  transaction  :  the  fraudu- 
lent debtor  has  no  one  to  blame  but  himself;  he  is  justly  punished  for  his 
perfidy — "  a  woodcock  taken  in  his  ovi'n  springe." 

5.  "  And  moreover."  Observe,  the  first  part  of  the  act  declares  that 
every  conveyance  made  with  intent  to  defraud  or  delay,  shall  be  void.  The 
latter  part  of  it  goes  farther  ;  for  it  avoids  conveyances  of  a  certain  descrip- 
tion, whether  they  are  intended  to  defraud  or  not,  and  however  upright  may 
have  been  the  designs  of  the  parties.  Thus  "a  conveyance  shall  be  taken 
to  be  fraudulent  within  the  act,  if  it  be  of  goods  and  chattels,"  and  "  be  not 
on  consideration  deemed  valuable  in  law,  unless  it  be  made  by  will  or  deed 
duly  recorded,  ok  unless  possession  shall  really  and  bona  fide  remain  with 
the  donee." 

From  a  recent  decision,  it  would  appear,  that  according  to  the  principles 
of  the  common  law,  the  title  to  personal  property  may  pass  either  by  delive- 
ry or  by  deed.  2  Barn.  &  Aid.  551.  And  this  delivery  may  also  be  con- 
structive as  well  as  actual.  Thus,  the  delivery  of  the  key  of  the  warehouse, 
where  goods  are  deposited,  is  a  good  symbolical  delivery,  and  passes  the 
title  to  the  property.  1  Atk.  171.  1  East,  195.  3  John.  Rep.  395.  6 
Ran.  473.  Starkie,  part 4,  title  Possession.  Yet  however  valid  the  transfer 
of  personal  property  by  deed  without  delivery  might  have  been,  so  far  as 
respected  the  rights  of  the  vendor  and  vendee  alone,  yet  as  it  respected  the 
creditors  of  the  vendor  and  after-purchasers  from  him,  the  case  was  very 
different  even  at  common  law,  and  independent  of  every  statutory  provision 
on  the  subject  of  frauds.  Thus  it  was  among  the  very  early  principles  of 
the  common  law,  that  if  a  deed  be  made,  purporting  to  be  a  conveyance  of 
personal  property  immediately  and  absolutely,  it  was  void  as  to  all  creditors 
of  the  vendor,  unless  the  possession  of  the  property  accompanied  and  fol- 
lowed it.  Twine's  case,  3  Co.  81.  This  principle  of  the  common  law 
has  its  foundations  laid  in  good  sense  and  sound  policy.  For  personal 
property  being  the  source  to  which  all  dealers  look  for  payment  of  their 
debts,  the  grossest  frauds  might  be  practised  if  one  man  held  a  deed  or  title 
43* 
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to  property,  while  another  had  the  possession,  and  was  ostensible  owner. 
Hence  it  is  an  established  principle,  that  au  absolute  conveyance  of  personal 
property,  the  possession  ol"  which  remains  with  the  vendor,  is  fraudulent 
per  se  as  to  creditors:*  It  is  not  nicrcly  evidence  of  fraud,  and  liable  to 
be  rebutted  by  countervailing  testimony  of  fair  intention.  It  is,  in  law  lan- 
guage, fraud  per  se.  It  is  a  fact  from  which  the  law  inli^rs  that  there  is 
fraud,  whether  intended  or  not;  for  it  works  deception  and  injury,  however 
fair  the  design,  since  the  possession  being  the  only  indicium  of  property  in 
personal  estate,  purchasers  and  creditors  are  led  to  trust  the  possessor  up- 
on the  faith  of  it.  These  doctrines  arc  fully  recognized  in  various  cases. 
2  T.  R.  687,  591.  I  Cranch,  310.  2  H.  &  M.  303.  2  Mun.  341.  3  Mun. 
1.  Gilm.  15.  5  Ran.  211.  6  Ran.  78,  285.  See  other  cases  cited 
Taite's  Dig.  104,  by  which  it  is  clearly  established,  that  if  a  deed  be  made 
of  goods  and  chattels  and  possession  is  permitted  to  remain  with  the  donor 
or  vendor,  though  good  between  the  j)nrties,  (5  Mun.  28,)  it  is  altogether 
void  as  to  creditors  and  purchasers,  unless  the  retaining  the  possession  be 
consistent  with  the  deed.  In  tlie  words  of  Mr.  Buller,  if  possession  doca 
not  "  accompany  and  follow"  the  deed,  it  is  void.  The  meaning  and  ex- 
tent of  this  qualification  of  the  doctrine,  it  is  important  to  ascertain. 

It  seems  to  be  agreed  oi>  all  hands,  that  it  an  absolute  bill  of  sale  be  made 
of  goods,  and  possession  remains  with  the  donor,  this  fact  unexplained,  is 
per  se  fraud.  The  deed  is  avoided  as  to  creditors,  whatever  niay  have  been 
the  fairness  of  intent  on  the  part  both  of  vendor  and  vendee  ;  for  the  effect 
of  the  transaction  is  to  defraud  others,  and  it  cannot,  and  it  ought  not  to  be 
sustained  as  a  valid  transaction  as  to  them,  however  valid  it  may  be  between 
the  parties.  When,  indeed,  from  the  character  and  provisions  of  the  instru- 
ment, the  possession  is  to  remain  vi^ith  the  vendor  or  donor,  its  so  remain- 
ing is  consistent  with  the  deed,  and  does  not  avoid  it.  As  in  the  case  of  a 
deed  of  trust  to  secure  a  debt,  or  a  mortgage  on  personal  property,  where 
it  is  expressly  provided  that  the  debtor  shall  retain  possession,  and  the  deed 
is  recorded  under  our  law,  the  conveyance  is  good  ;  for  it  is  of  the  nature  of 
a  security  that  the  debtor  should  retain  possession  until  the  day  of  payment 
be  past.  However  doubtful  this  might  seem  under  the  decision  and  opinion 
in  Ryalvs.  Rolls,  (1  Atk.  168.  1  Ves.  348,)  yet  it  seems  no  longer  ques- 
tioned, in  Virginia,  since  the  case  of  Claiborne's  executors  vs.  Hill,  (1 
Wash.  177,)  where  the  rnatter  was  discussed  and  apparently  decided  upon 
the  effect  of  our  recording  acts.  -3  Cranch.  89.  6  Ran.  82.  So,  also,  in 
Cadogan  vs.  Kennet,  (Cow.  4-32,)  when  a  husband  by  marriage  settlement 
before  marriage,  conveyed  all  his  household  goods  to  trustees  to  the  use  of 
himself  for  life,  remainder  to  his  first  and  other  sons,  with  a  provision  that 
his  trustees  should  permit  him  to  hold  possession  and  enjoy  the  property  : 
his  daing  so  being  consistent  with  the  object,  intent,  and  provisions  of  the 
deed,  did  not  render  the  deed  void.  So  where  the  possession  remaining 
Avith  the  vendor,  arises  out  of  the  very  nature  of  the  transaction,  as  where 
the  situation  of  the  goods  precludes  a  delivery  of  possession.  Such  is  the 
case  of  the  sale  of  a  ship  at  sea,  for  then  the  delivery  of  the  grand  bill  of 
sale  is  ex  necessitate  considered  a  sale  and  delivery  of  the  ship  itself,  provi- 
ded the  party  takes  immediate  possession  on  her  arrival  in  port.  2  T.  R. 
462.  See,  also,  1  Atk.  157,  159,  153.  2  Vez.  272.  7  T.  R.  67,  case  of 
canal  company.  So  if  I  buy  a  slave,  pay  for  him,  and  take  an  absolute  bill 
of  sale,  and  leave  him  for  months  with  the  seller.  This,  unexplained,  would 
amount  to  fraud.     But  if  I  prove,  that  during  the  whole  of  that  time  he  was 

*  It  is  said  in  2  Jolin.  C.  46,  tliat  thia  principle  prevailed  also  as  to  real  estate.  Chancellor  Kent 
crtcs  2'  Bulst.  '£15,  2  Vez.  jr.  292.  The  receipt  o-f  rents  and  profits  by  the  vendor  is  in  such  case  evi- 
dence of  a  secret  trust ;  and  where  deeds  are  not  required  In  lie  recorded,  frauds  might  easily  be 
practised  on  creditors  it  tlie  conveyance  were  not  considered  void.  It  would  seem  otherwise  with 
ii5,  where  the  conveyance  is  pldcod  upon  record. 
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so  ill  that  a  removal  would  have  endangered  his  life,  this  would,  it  is  said, 
remove  the  imputation  of  fraud.     5  Ran.  216.     So  if  I  buy  a  horse  in  the 
country,  and  tell  the  seller  I  will  send  for  him  to-morrow,  and  in  the  mean 
time  an  execution  is  levied  on  him  ;  yet  my  title  to  recover  him  is  unques- 
tionable.    Id.     It  is  in  reference  to  circumstances  and  cases  such  as  these, 
we  are  told,  tliat  we  are  to  understand  the  expressions  in  some  recent  adju- 
dications, which  seem  at  first  view  at  variance  with  the  broad  and  strongly 
marked  principle,  that  want  of  possession  along  with  the  deed  is  per  se 
fraud.     Thus  in  10  Vez,  144,  Lord  Eldon  says,  "  the  mere  circumstance  of 
wantof  possession,  however  familiar  it  is  to  say  that  it  proves  fraud,  amounts 
to  no  more  than  that  it  is  prima  facie  evidence  of  property  in  the  party  in 
possession,  until  a  title  not  fraudulent  is  shewn,  under  which  that  posses- 
sion has  followed.     Every  case  from  Twine's  case  downward  supports  that." 
Similar  opinions  are  attributed  to  the  bench  in  2  Boss.  &  P.  58,  and  4  Taun. 
823  ;  and  in  1  Binney  502,  Chief  Justice  Tilghman  observes  "that  the  statute 
of  13  Eliz.  which  goes  no  further  than  the  common  law,  never  had  it  in 
contemplation  to  impeach  a  fair  transaction.     Continuance  of  possession  in 
the  vendor,  is  one  of  the  strongest  marks  of  fraud,  especially  if  it  continues 
a  long  time.     But  possession  is  not  always  conclusive  evidence  of  fraud,  but 
is  open  to  explanation."     In  citing  and  relying  on  these  cases,  in  the  case 
of  Land  vs.  Jeffries,  (5  Ran.  211,)  Judge  Carr  also  uses  these  strong  ex- 
pressions :  "  It  is  not  every  possible   case  in  which  possession  remaining 
with  the  grantor  constitutes  fraud."     "  If  it  remain  with  the  grantor  longer 
than  in  the  natural   course  of  a  fair  transaction  it  ought,  it  creates  a  strong 
presumption  of  a  secret  trust:  and,  unexplained,  constitutes  a  fraud  :  but  it 
may  be  explained."     He  then  puts  the  cases  before  stated  of  the  purchase 
of  a  sick  slave,  and  of  a  horse  in  the  country. 

In  the  case  of  Clayton's.  Anthony,  iS  Ran.  285,  he  refers  to  the  opinion 
just  cited  for  his  views  of  the  general  doctrine  of  fraud  per  se,  with  the  ad- 
ditional remark,  pa.  293,  that  he  agrees  fully  to  the  rule  laid  down  in  Ed- 
wards vs.  Harben,  2  T.  R.  587,  that  the  absolute  transfer  of  personal  chat- 
tels without  a  delivery  of  possession  is  in  law  fraud  per  se :  but  that  this  be- 
ing a  legal  presumption  is  not  absolutely  conclusive  as  to  fraud,  but  may  be 
explained;  and  when  the  explanation  is  satisfactory  to  prove  the  fairoess  of 
the  transaction,  and  that  the  inconsistency  of  title  and  possession  formed 
no  part  of  the  original  contract,  the  case  is  taken  out  of  the  rule.  He  refers 
to  2  Starkie  on  Evidence,  617—18,  19,  20. 

In  the  same  case  of  Claytor  vs.  Anthony,  Judge  Green  reviews  this  doc- 
trine, "  which  he  said  a  few  years  since  was  thought  to  be  conclusively  set- 
tled by  an  uniform  course  of  decisions  in  England  and  in  the  Supreme 
Court  of  the  United  States,  and  is  now  thought  (as  it  seemed  to  him  with- 
out good  reason)  to  be  entirely  unsettled  and  doubtful."  He  approves  ful- 
ly the  doctrine  of  Edwards  vs.  Harben,  as  founded  on  the  early  principles 
of  the  common  law  declared  and  enforced  by  statutes.  It  proceeds,  says 
he,  on  the  ground,  that  a  possession  ajid  use  of  property,  (professedly  trans- 
ferred to  another,)  inconsistent  with  the  professed  object  of  the  transaction, 
is  conclusive  proof  of  a  secret  trust,  and  therefore  fraudulent  as  to  creditors. 
He  goes  on  to  examine  the  doctrine  in  some  detail,  pronouncing  the  rule 
in  Edwards  vs.  Harben  to  be  fortified  by  the  most  venerable  authorities,  as 
well  as  by  the  most  recent  decisions.  He  cites  2  Bulst.  226.  2  Vern.  262. 
€h.  Prec.  287.  1  Cranch,  310.  2  H.  &  M.  203.  2  Mun.  341.  3  Mun. 
1.  5  Mun.  28.  Gilm.  15.  He  then  observes,  "  The  decisions  elsewhere, 
which  are  supposed  to  be  modifications  or  exceptions  to  this  rule,  are  not 
so.  In  all  those  cases  the  possession  was  not  inconsistent  with  the  profes- 
sed purposes  of  the  transaction;  as  if  the  sale  be  conditional  or  the  situ- 
ation of  the  parties  or  property  be  such  as  that  it  cannot  be  conveniently  de- 
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livered  to  the  purchaser,  so  it  be  delivered  as  soon  as  it  coiweniently  can ;  ov 
it  is  avowedly  pledged  as  a  security  for  jKiyineiit  of  debts  by  being  conveyed 
to  trustees  for  that  purpose ;  in  all  tiiese,  and  such  like  cases,  the  posses- 
sion of  the  vendor  is  not  inconsistent  with  tiie  deed,  and  tlie  character  of 
fraud  is  not  necessarily  stamped  on  the  transaction. 

In  Land  vs.  JeflTries,  the  same  judg*;  observes,  "  that  parol  proofs  cannot 
be  given,  for  the  purpose  of  explaining  a  possession  inconsistent  with  the 
deed,  by  showing  an  agreement  of  the  parties  collateral  to  it ;  yet  such 
proofs  may  be  given  to  show  that  there  is  really  no  inconsistency  between 
the  possession  and  the  deed  itself.  As,  if  the  deed  be  conditional,  proofs 
may  be  given  as  to  the  performance  or  non-pcrforrnnnce  of  the  condition  ; 
or  ij  upon  the  face  of  the  deed  the  property  is  to  be  disposed  of  by  the 
grantor  for  the  benefit  oj  the  grantee;  or  if  the  grantor  retains  the  posses- 
sion not  for  his  own  use,  and  does  not  use  it,  but  only  for  safe  keeping  till 
the  grantee  can  take  possession,  as  if  the  grantee  be  at  a  distance  ;  or  the 
deed  is  to  trustees  for  the  purpose  of  selling  and  paying  debts,  and  the  pro- 
perty remains  for  safe  keeping  with  the  debtor  (as  is  usual  in  such  cases) 
until  a  sale  can  be  made  ;  or  if  the  property  be  in  such  a  situation  as  that 
it  cannot  be  delivered  (as  at  sea)  provided  it  be  delivered  as  soon  as  practi- 
cable ;  or  if  the  grantee  purchase  at  a  sheriff's  sale  and  leave  possession 
with  the  debtor  and  for  his  use,  this  is  not  inconsistent  with  the  idea  of 
a  bona  fide,  absolute,  and  effectual  conveyance  from  the  sheriff  to  the  pur- 
chaser:  or  if  the  possession  be  a  social  possession,  so  that  a  possession  of 
the  grantee  may  be  implied  ;  such  cases  do  not  come  within  the  rule,  but 
shew  a  possession  not  in  fact  inconsistent  with  the  terms  of  the  instrument." 
5  Ran  252. 

I  have  given  these  opinions  pretty  much  at  large,  that  the  student  may 
have  the  rule  with  its  modifications  fairly  before  him.  The  laboured  efforts 
of  these  distinguished  judges  to  preserve  the  rule,  and  yet  to  admit  such  a 
construction  of  it,  as  the  purposes  of  justice  seemed  to  them  to  require,  suf- 
ficiently evinces  the  difficulty  of  the  subject,  and  will  be  an  adequate  apo- 
logy for  my  not  attempting  to  draw  a  line  which,  I  think,  even  they  have 
failed  to  lay  down  distinctly.  I  cannot  but  remark,  however,  that  they  seem 
to  me,  after  all,  to  have  frittered  away  the  rule,  and  to  have  brought  it  down 
to  the  principle  that  retaining  possession  is  very  strong  evidence  of  fraud 
but  not  conclusive  ;  in  other  words,  it  does  not  amount  to  fraud /Jtr  sc.  Be 
this  as  it  may,  it  is  admitted  that  the  rule  does  not  apply  where  there  is  an 
express  trust  on  the  face  of  the  deed,  which  provides  ior  the  continuance 
of  possession  in  the  vendor  for  the  vendee's  benefit,  as  in  Bushnal  rs.  Rois- 
ton,  cited  2  T.  R.  596.  New.  374,  and  Kidd  vs.  Robinson,  2  Boss.  & 
Puller,  59,  cited  ibid,  375.  So  it  is  said  if  the  goods  of  A  are  sold  under 
execution  and  bought  by  B,  and  left  in  A's  possession,  this  is  not  void.* 
Bull  N.  P.  258.  1  Ray.  266.  2  Boss.  &  Pull.  59.  This  case,  however, 
seems  in  no  wise  within  the  general  principle,  but  is  resolvable  in  another 
manner  ;  for  B  did  not  purchase  of  A,  but  of  the  sheriff  hy  whose  levy  the 
possession  of  A  was  completely  broken  and  divested. 

But  though  these  principles  be  fully  admitted,  yet  it  still  remains  to  be 
enquired,  whether  the  deed  is  fraudulent  per  se,  where  it  contains  an  ex- 
press provision  for  the  continuance  of  possession  in  the  vendor,  though 
such  a  provision  is  inconsistent  with  the  character  of  the  instri'.ment.  Thus, 
if  an  absolute  bill  of  sale  contains  a  clause  that  the  vendor  may  retain  pos- 
session for  his  own  use,  would  such  possession  be  consistent  with  the  deed, 

*  Provided  the  transaction  wa»  fair  and  hona  fide.  4  Barn.  &  CreF.  652.  See  1  Barn.&  Cre».  288, 
where  the  property  vvai  not  considerrd  a?  cliang^d.  I  think  that  case,  however,  turned  on  the  pro- 
visions of  eome  of  the  bankrupt  law«. 
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within  the  meaning  of  iho  authority  ?     i3y  no  means  :  lor  tlie  provisioie 
itself  is  inconsistent  vvitli  it,  and  is  void. 

Conditional  bills  of  sale,  that  is,  assignments  of  goods  on  condition,  Jind 
with  a  provision  that  possession  shall  not  be  taken  till  the  condition  is  bro- 
ken, do  not  seem  to  come  within  the  xloctrines  we  have  been  considering  j 
7  T.  R.  395,  '396,  Land  vs.  Jeffries,  Judge  Green's  opinion  ;  though  .liis 
doctrine  seems  not  to  be  countenanced  in  other  cases.  See  1  Atk.  167. 
New.  376.  If,  indeed,  such  conditional  bill  of  sale  be  a  mortgage  in  ef- 
fect, then  it  would  seem  that  the  possession  need  not  accompany  the 
deed,  provided  it  was  duly  recorded.  See  1  W.  177.  3  Cranch,  69.  6 
Ran.  82. 

But  though  a  mortgage  of  personalty,  which  is  duly  recorded,  wi  I  be 
protected  notwithstanding  possession  remains  with  the  mortgagor,  yet  if 
the  mortgagor  afterwards  sells  the  property  absolutely  to  the  mortgagee, 
but  retains  the  possession,  the  transaction  is  fraudulent  and  void.  The 
mortgage  is  released  by  taking  the  bill  of  sale,  and  so  no  longer  protects 
the  property,  although  it  was  duly  recorded.  And  the  bill  of  sale  is  void 
for  want  of  delivery  of  possession.     6  Ran.  78.     1  W.  177. 

A  deed  absolute  on  its  face,  but  intended  as  a  mortgage,  though  good  as 
a  mortorage  between  the  parties,  is  void  as  to  subsequent  mortgagees.  6 
John.  C.  432.  2  John.  C.  191.  Cases  Temp.  Talb.  (59.  See  Bacon's 
Tracts,  .37. 

A  deed  not  fraudulent  in  its  inception,  does  not  become  so  by  matter 
subsequent.  6  Ran.  285.  Though  by  concealment  and  lying  by  without 
asserting  his  claim,  the  party  may  lose  the  benefit  of  it.     See  2  John.  C.  48. 

If  bonds  are  assigned,  the  bonds  themselves  must  be  delivered,  and  no- 
tice should  be  given  to  the  debtor.  In  assignment  of  book  debts,  notice 
alone  suffices.      1  Atk.  176. 

Such  being  the  common  law  doctrines,  let  us  now  see  what  alterations 
have  been  made  by  our  statute  of  frauds. 

It  provides  that  if  a  conveyance  be  not  07i  consideration  deemed  valuable 
in  law,  it  shall  be  taken  to  be  fraudulent  and  void,  unless  it  be  by  will  or 
deed  duly  recorded,  or  unless  possession  remain  with  the  donee.  If  lands 
be  included  in  the  deed,  the  recording  must  conform  to  the  statute  of  con- 
veyances;  if  it  be  of  goods  and  chattels,  it  must  be  upon  the  acknowledg- 
ment of  the  party,  or  proof  by  ttco  witnesses  within  eight  months  after  the 
execution,  either  in  the  general  court,  or  court  where  one  of  the  parties  lives. 

It  will  be  observed,  that  here  the  act  having  used  the  disjunctive  or,  it 
would  seem  that  either  branch  of  the  alternative  would  suffice,  whatever 
the  species  of  conveyance  :  and,  therefore,  that  even  an  absolute  bill  of  sale, 
if  duly  recorded,  would  be  good,  though  possession  did  not  follow  or  ac- 
company the  deed.  But  in  the  case  of  Hamilton  vs.  Russell,  (1  Cranch, 
310,)  it  was  adjudged  otherwise,  the  court  deciding  that  "  this  act  of  as- 
sembly does  not  comprehend  absolute  bills  of  sale  among  those  where  the 
title  may  be  separated  from  the  possession,  and  yet  the  conveyance  be 
valid  if  duly  recorded."  Yet  see  an  obiter  opinion  of  Judge  Green,  2 
Ran.  .399. 

In  the  case  of  Claiborne  vs.  Hill,  the  deeds  and  transactions  were  ante- 
rior to  this  statute.  The  court  was  of  opinion,  that  in  the  case  of  a  mort- 
gage, possession  need  not  be  delivered  to  the  mortgagee  in  order  to  give  va- 
lidity to  the  deed ;  and  their  decision  seems  to  have  been  founded  on  the 
deed's  having  been  recorded  under  the  recording  acts  then  in  force.  See 
also  3  Cr.  89.     6  Ran.  82. 

In  the  case  of  Moore's  executors  vs.  the  Auditor,  (3  H.  &  M.  232,)  the 
court  decided  that  though  this  statute  permits  a  conveyance  of  personal 
property  to  be  proved  by  tivo  witnesses  only,  yet  three  witncisses  are  render- 
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ed  necessary  by  the  statute  of  conveyaiicos  in  mortgages  and  trust  deeds. 
It  will  be  obvious  at  once;  that  these  decisions  liave  not  removed,  but  have 
rather  increased,  the  dilHculties  growing  out  of  this  act.  If  we  are  to  un- 
.der.'tand,  from  the  case  of  Hamilton  vs.  llussell,  that  absolute  bills  of.  sale 
arc  not  within  the  statute  to  one  intciit,  how  shall  they  be  construed  to  be 
within  it  to  any  intent.  So,  likewise,  il"  mortgages  and  deeds  of  trusts  are 
not  within  it  so  far  as  respects  the  number  of  witnesses  necessary  for  the 
probate  of  them,  according  to  the  case  of  Moore's  executors  vs.  the  Audi- 
tor, how  shall  they  be  within  it  in  any  other  respect?  The  words  of  the  act 
seem  to  comprehend  all  these  conveyances  as  to  every  intent,  if  they  are 
included  as  to  any  intent. 

If,  on  the  other  hand,  wc  consider  absolute  bills  of  sale  and  mortgages 
as  not  comprehended  by  the  act,  what  can  be  comprehended  by  it?  The 
same  argument  which,  in  Moore's  executors  vs.  the  Auditor,  proved  that 
mortgages  of  personal  property  came  within  the  provisions  of  the  act  of 
conveyances,  and  were  not  to  be  recorded  according  to  the  provisions  of 
this  act,  equally  proves  that  all  other  conveyances  of  personal  property  are 
to  be  governed  by  the  former  and  not  by  the  latter.  If  from  this  decision 
we  are  to  infer  that  mortgages  are  not  contemplated  by  this  act,  we  should 
be  equally  bound  to  infer  the  same  as  to  marriage  settlements,  and  all  oth- 
er conveyances  of  personalty.  Upon  what,  then,  would  the  act  operate  ? 
There  would  be  nothing.  We  must  therefore  consider  absolute  bills  of 
sale  as  comprehended  by  the  statute,  and  that  in  Hamilton  vs.  Russell,  the 
court  are  to  be  understood  merely  as  intending  that  the  statute  did  not  de- 
sign, as  to  them,  to  substitute  recording  for  possession.  So  as  to  mortga- 
ges, marriage  settlements,  &c. :  they  must  be  considered  as  within  the  act, 
though  the  provisions  as  to  the  manner  of  recording  them  are  control- 
led by  the  act  of  conveyances.  Thus  this  act  will  have  some  meaning, 
whereas  it  would  otherwise  be  senseless  and  inoperative. 

It  is  true,  that  upon  the  supposition  that  absolute  bills  of  sale  are  within 
the  statute,  but  are  "not  comprehended  among  those  conveyances  where 
the  title  may  be  separated  from  the  possession  if  they  are  recorded,"  other 
questions  arise  which  will  require  solution.  Thus  we  learn  from  the  case 
of  Hamilton  rs.Russel,  that  though  an  absolute  bill  of  sale  be  duly  record- 
ed, yet,  if  it  is  not  accompanied  by  possession,  it  is  void  as  to  purchasers 
and  creditors.  Is  the  converse  of  the  proposition  true,  that  a  voluntary 
conveyance,  though  accompanied  by  possession,  is  void  unless  recorded? 
Such,  it  is  believed,  has  never  been  the  practical  construction  of  the  act 
For  if  a  father,  not  indebted,  bona  fide  advances  a  child  by  giving  him  a 
slave,  (even  without  deed,)  and  delivering  the  possession  to  him,  it  could 
not  be  contended,  I  conceive,  that  the  gift  is  void,  as  to  creditors  or  pur- 
chasers with  notice ;  though  in  England  voluntary  conveyances  are  held 
void  as  to  suhsequexit  purchasers  with  or  without  notice.  9  East.  18  Vez. 
90,  110.     See  2  Leigh  84,  Green's  opinion. 

In  like  manner,  if  we  suppose  this  act  to  apply  to  mortgages,  deeds  of 
trust,  settlements  upon  marriage,  and  such  like,  then  it  becomes  a  question 
whether,  as  recording  without  possession  may  be  good,  possession  without 
recording  is  also  good,  notwithstanding  the  4th  section  of  the  act  of  con- 
veyances ? 

I  cannot  pretend,  confidently,  to  solve  these  difficulties,  but  will  suggest 
some  considerations  on  the  subject  for  the  reflection  of  the  student. 

This  act,  and  the  statute  of  conveyances,  were  both  originally  drafted  by 
the  revisers  appointed  by  the  act  of  1776.  See  12  Hen.  Stat,  at  large,  154, 
160,  as  also  the  preface  to  that  volume.  They  were  passed  in  1785,  and 
by  a  reference  to  them  it  will  be  seen  that  what  is  now  the  4th  section  of 
the  act  of  conveyances,  (1  R.  C.  ch.  99,)  was  not  contained  in  the  ori- 


CHAP.  25.]  STATUTE  OF  FRAUDS.  ol'J 

ginal  act-  It  is  also  obvious,  that  the  able  coinniittee  by  which  ihcse  bills 
were  drafted,  contemplated  providing  lor  conveyances  of  personal  proper- 
ty by  this  clause  in  the  statute  of  frauds,  and  did  not  intend  to  embrace 
any  other  than  real  estate,  by  the  act  regulating  conveyances.  In  1794, 
this  4th  section  was  first  introduced  into  the  latter  act.  Its  prototype  was 
a  clause  in  the  act  of  1748,  ch.  1,  §  '■*,  which,  however,  only  related  to  lands, 
and  respected  deeds  anterior  to  1735.  The  revision  of  179 J,  amplified  the 
provision,  and  reported  the  clause  which  is  now  found  in  the  statute  book, 
the  broad  terms  of  which  are  considered  as  extending  to  personal  estate. 
Thus  it  is  that  we  have  two  separate  sets  of  provisions  for  the  proving  and 
recording  of  mortgages,  &c.  of  personal  property.  The  interpolation  of 
1794,  being  the  latest  declaration  of  the  legislative  will,  prevails  of  course, 
as  is  seen  by  the  decision  of  Moore's  executors  vs.  the  5^uditor  ;  and  though 
both  acts  were  re-enacted  at  the  same  time,  (at  the  revisal  of  1819,)  yet  we 
are  told  that  in  the  interpretation  of  the  laws  in  our  several  revisals  we 
must  have  reference  to  the  time  of  their  original  enaction,  and  construe 
them  accordingly. 

Taking,  then,  these  acts  as  they  stood  before  1794,  how  are  they  to  be 
interpreted  ?  There  was  at  that  time  no  jar  or  conflict  between  them  : 
they  obviously  related  to  different  subjects,  and  each,  therefore,  is  to  be 
construed  separately  from,  and  independent  of  the  other. 

Pursuing  this  idea,  the  proper  course  in  reference  to  the  part  of  the  sta- 
tute of  frauds  which  we  have  under  consideration,  seems  to  be,  to  consider 
its  provisions  distributively.  "  All  conveyances,"  says  the  act,  "  shall  be 
void  unless  recorded,  or  unless  possession  accompanies  the  deed."  Before 
that  act  some  conveyances  of  personalty  required  possession  :  others  did 
not;  and  none  required  recording.  Possession  or  recording  were  either  o( 
them  sufficient  to  protect  creditors  and  after-purchasers  from  fraud  and  de- 
ception. The  act,  therefore,  intended  to  provide  that  where,  from  the  na- 
ture of  the  deed,  possession  ought  to  follow,  that  should  be  indispensable  ; 
but  where  that  was  not  required,  recording  should  be  necessary.  To  have 
required  recording  where  there  was  possession,  would  have  been  useless.  To 
have  required  possession  in  mortgages,  marriage  settlements,  &c.  would 
have  been  inconvenient  and  sometimes  impossible  ;  as  where  in  a  settle- 
ment, an  interest  is  reserved  to  the  donor  for  life,  with  remainder  to  others. 
From  this  construction  it  follows  that  absolute  bills  of  sale,  or  gifts,  re- 
quire possession  but  not  recording  :  marriage  settlements,  mortgages,  &c. 
require  recording  huinot  possession. 

As  to  the  proviso  in  the  statute  which  declares  that  it  shall  not  extend 
to  conveyances  upon  g^oofi consideration,  andbonafide,  we  are  authorized,  in 
pursuance  of  the  construction  given  to  the  statute  of  27th  Eliz.  ch.  4,  to 
consider  the  word  "good"  as  meaning  "valuable."  See  New.  392.  It 
is  then  to  be  understood  as  accepting  conveyances  of  personalty  for  valua- 
ble consideration,  from  the  operation  of  this  act,  and  thus  a  mortgage  of 
personalty  to  secure  a  real  debt  was  not  required  to  be  recorded.  (They 
are  indeed  within  the  act  of  conveyances,  and  are  by  that  declared  void  as 
to  subsequent  purchasers  withoat  notice,  and  as  to  all  creditors,  unless  re- 
corded.) Absolute  bills  of  sale,  however,  were  not  exempted  from  the  re- 
quisite of  accompanying  possession,  for  that  attached  to  them  by  common 
law  :  and  as  to  mortgages,  marriage  settlements,  and  other  conveyances  of 
personal  property  for  valuable  consideration,  though  they  are  excluded  from 
the  operation  of  this  act,  they  are  included  in  the  subsequent  one,  and  are 
now  required  to  be  recorded  by  the  act  regulating  conveyances. 

After  these  remarks  I  shall  venture  to  lay  down  the  following  rules  : 
First.  That  all  conveyances,  whether  of  real  or  personal  estate,  made 
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with  a  fraiKJulciil  intent,  are  void,  however  valuable  thc  consideration,  and 
tliot!.,fli  duly  recorded  and  accompanied  by  possession. 

Second.  Tliat  every  conveyance  of  real  pr()|)erty,  il'  of  a  greater  estate 
than  a  lease  i'or  five  years,  is  void  as  to  creditors  and  j)urchasers  without 
n  jtice,  unless  it  be  duly  recorded  ;  whether  it  be  absolute  or  conditional,  or 
a  marriage  settlement,  mortgage,  deed  of  trust,  or  other  conveyance  vvliat- 
ever;   and  whether  it  be  for  valuable  consideration  or  merely  voluntary. 

Third.  That  the  act  of  couvt.-yances  furnishes  the  rule  at  this  time  as  to 
the  recording  of  all  deeds,  and  controls  herein  the  provisions  of  this  statute  : 
so  that  deeds  of  tru^t  and  mortgages,  whether  of  real  or  personal  property, 
are  of  no  validity  as  against  creditors  or  purchasers  without  notice,  until 
recorded  ;  and  no  deed  of  personiil  j)roperty  of  any  description  which  is 
required  to  be  recorded,  is  valid  unless  recorded  in  the  court  of  that  county 
where  the  property  is.  If  the  property  or  any  part  thereof  be  removed  to 
another  county,  the  deed  shall  be,  within  twelve  months  thereafter,  certified 
to  the  clerk  thereof  for  record,  otherwise  it  is  voul  as  to  creditors  and  pur- 
chasers without  notice,  "for  so  long  as  it  shall  not  be  recorded  in  the  last 
mentioned  county,  and  for  so  much  of  the  property  as  shall  have  been  re- 
moved." 

Fourth.  That  bona  fide  conveyances  of  real  estate,  though  voluntary,  or 
for  good  consideration  only,  may  be  valid  if  duly  recorded,  provided  they 
be  made  by  a  person  not  indebted,  although  possession  may  not  have  been 
delivered  according  to  the  deed. 

Fifth.  That  absolute  bona  fide  conveyances,  or  traiisfers  of  personal  es- 
tate, made  upon  valuable  consideration,  are  valid  if  possession  accompanies 
the  deed,  whether  it  be  recorded  or  not. 

Sixth.  That  absolute  bona  fide  conveyances  or  transfers  of  personal  estate, 
though  voluntary,  or  for  good  consideration  only,  may  be  valid,  whether  re- 
corded or  not,  if  made  by  a  person  not  indebted,  provided  possession  ac- 
companies the  deed-,  and  no  circumstances  shewing  fraud  appear. 

Seventh.  That  all  other  bona  fide  conveyances  of  personal  estate,  (the 
nature  of  which  does  not  require  the  possession  to  be  delivered  to  the  do- 
nee,) though  voluntary,  or  on  good  consideration  only,  may  be  valid  if  duly 
recorded,  and  if  made  by  a  person  not  indebted,  provided  no  circumstances 
shewing  fraud  appear;  and  as  to  these,  recording  is  a  substitute  for  delivery 
of  possession.* 

Eighth.  That  all  absolute  bills  of  sale  of  personal  properly,  whether  vo- 
luntary or  for  valuable  consideration,  are  fraudulent  per  se,  and  void  as  to 
creditors  and  purchasers,  unless  possession  accompanies  and  follows  the 
deed,  or  the  want  of  it  is  satisfactorily  accounted  for. 

Ninth.  That  all  voluntary  conveyances  made  by  persons  greatly  indebt- 
ed, are  void  as  to  creditors  and  purchasers:  for  this  badge  of  fraud  brings 
them  within  the  first  clause  of  the  second  section  of  the  act.  The  act  was 
not  made  to  render  good,  deeds  that  were  void  before,  but  to  declare  expli- 
citly what  should  be  void.  And  it  is  said  to  be  only  declaratory  of  the 
common  law.     1  Cranch,  310. 

In  2  Leigh,  84,  Judge  Green  was  of  opinion  that  though  a  deed  of  per- 

*4  Joiin.  C.  R.  450.  See  S  Wheat,  229.  2  John.  C.  R.  35, 48,  49.  But  as  against  existing  debts, 
all  voluntary  conveyances  are  void,  whether  the  party  be  more  or  less  indebted.    4  John.  C.  R.  450. 

In  2  John.  48,  49,  Chancellor  Kent  seems  to  think  that  voluntary  conveyances  by  a  person  indebt- 
ed, where  the  debt  is  not  secured,  or  the  debtor  is  unable  to  pay,  are  void  as  to  s7ibsequent  creditors. 
Nay,  he  says  it  is  strongly  maintained  that  a  voluntary  settlement  is  void  even  as  to  subsequent  credi- 
tors, though  the  grantor  is  not  indebted.  The  former  doctrine  ia  the  ground  of  what  is  called  a  fish- 
ing bill,  as  to  which,  see  Kydney  vs.  Cousmaker,  J2  Vez.  155. 

It  has  been  a  vexed  question,  whether  property  not  to  be  reached  by  an  execution,  is  of  that  de- 
scription the  conveyance  of  which  may  be  considered  in  fraud  of  creditors.  Chancellor  Kent  seems 
inclined  to  the  affirmative.  Since  our  act  by  which  the  ca. sa.  gives  a  lien,  when  served,  I  should 
presume  there  could  be  no  longer  a  doubt  that  such  conveyance  would  be  considered  fraudulent. 
See  4  John.  4.50. 
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soualty  made  by  A  to  B  was  fraudulent,  yet  if  A  afteiw;irds  tells  to  C,  who 
has  notice  of  B's  deed,  C  cannot  set  aside  the  deed  to  B. 

It  will  be  perceived  that  I  have  here  asserted  the  principle,  that  volunta- 
ry conveyances  of  real  or  personal  estate  may  be  valid  against  purchasers 
as  well  as  against  creditors,  although  they  be  on  good  consideration  only, 
provided  they  be  bona  fide  and  made  by  a  person  not  indebted,  and  provi- 
ded, also,  that  there  be  possession  or  recording,  as  the  case  may  require. 

In  a  former  passage  I  have  adverted  to  the  fact,  that  in  England,  a  dis- 
tinction is  made  between  creditors  and  purchasers;*  that  as  to  purchasers, 
a  conveyance  is  held  void  unless  it  be  on  valuable  consideration,  as  well  as 
bona  fide ;  whereas,  if  bona  fide,  a  good  consideration  will  suffice  as  to  cre- 
ditors. Our  law,  by  uniting  them  here  in  the  same  clause,  leaves  no  room 
for  distinction.  Indeed,  as  in  absolute  bills  of  s^le,  possessioii  is  indispen- 
sable, and  as  recording,  at  least,  is  necessary  in  all  others,  there  seems  to 
be  no  reason  why  a  voluntary  bona  fide  conveyance  should  be  void  as  to  pur- 
chasers, as  in  no  case  can  they  be  deceived.  In  England,  indeed,  the  per- 
son who  claims  under  a  voluntary  settlement,  may  have  the  deed  of  settle- 
ment in  his  pocket,  and  some  other  person  may  have  possession  under  some 
provision  of  the  settlement,  as  was  the  case  of  Cadogan  vs.  Kennett ;  and 
thus  a  person  may,  in  England,  purchase  from  the  party  in  possession,  with- 
out the  least  knowledge  of  the  settlement.  But  in  Virginia  it  is  otherwise. 
The  record  always  gives  notice.  There  is,  moreover,  an  essential  differ- 
ence between  the  English  law  and  ours.  The  former  declares  the  convey- 
ance; if  not  made  for  valuable  consideration,  unqualifiedly  void  :  ours  pro- 
nounces it  void  unless  recorded,  or  unless  possession  remains  with  the  do- 
nee. Now,  as  independent  of  the  act,  the  deed  would  be  good  if  made 
bona  fide  on  good  consideration  and  by  a  person  not  indebted,  it  must  con- 
tinue so,  unless  it  comes  within  the  act;  and  this  it  does  not,  if  it  be  duly 
recorded  or  accompanied  by  possession.  While,  therefore,  the  act  avoids 
the  deed  if  it  be  not  on  valuable  consideration,  unless  it  be  recorded  or  fol- 
lowed by  possession  ;  the  correlative  of  tlie  proposition  seems  to  be  equally 
true,  that  if  recorded  and  accompanied  by  possession,  it  is  valid,  and  so  the 
proviso  expressly  declares,  except  that  it  does  not  mention  recording. 

6.  "And  in  like  manner  where  any  loan  of  goods  and  chattels."  Here 
we  find  loans  attended  with  five  years'  possession,  vest  the  property  in  the 
loanee  so  far  as  to  subject  it  to  the  demands  of  creditors  or  purchasers;  and 
here  observe,  w 

First.  That  notice  of  the  loan  to  creditors  and  purchasers,  in  any  other 
way  than  by  recording,  will  not  suffice.  Under  the  true  construction  of 
this  act,  it  is  said  the  lapse  of  five  years  was  intended  to  shut  up  and  con- 
clude all  enquiry  as  to  such  notice,  and  to  avoid  the  injuries  arishig  there- 
from.    2  Mun.  543. 

Second.  Five  years'  possession  under  a  loan  so  vests  the  title  as  to  credi- 
tors and  purchasers,  if  the  conveyance  is  not  duly  recorded,  that  even  it  the 
j)roperty  be  returned  to  the  owner  after  the  five  years,  such  return  would 
not  avoid  the  effect  of  the  previous  loan  and  possession.     5  Mun.  Iftl. 

Third,  li' within  the  five  years  the  owner  demands  and  bona  fide  receives 
possession,  he  is  within  the  saving  of  the  act.  So  the  making  and  record- 
ing of  the  deed  need  not  be  coeval  with  the  loan.  It  is  enough  if  it  be  made 
and  recorded  within  the  five  years.  3  H.  &  M.  449.  Yet  if  the  lender 
demands  the  property,  but  immediately  redelivers  it  to  the  loanee  to  be 
held  on  the  same  terms  as  before,  (the  demand,  repossession,  and  redelive- 

*  Morlgage  creditors  are  considered  as  creditors  and  purchasers  within  this  sUitttte.  C  John.  433. 
Trustees  for  creditors  are  considered  bona  fide  purchasers.  2  Jolin.  C  R.  132.  Yet  see  5  John.  C. 
R.  329,  where  the  word  purchasers,  it  is  said,  must  be  ui:dersloo(i  in  the  popular  sense,  and  of  course 
<loes  not  comprehend  creditors  secured  by  deed  of  trust.  Mortgagees  are  said  not  to  be  purchaaerg 
v/\Xh,ini\iB  register  acts,    2  John.  612.    See  Green's  opinioni  in  2  Leigh,  84. 
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ry  being  in  private  or  only  in  presence  of  relations,)  this  will  not  bar  the- 
rights  of  creditors.     5  Mun.  305. 

Fourth.  Though  considered  as  to  creditors  and  purchasers  the  absolute 
property  of  the  loanee,  yet  the  property  is  between  the  parties  still  looked 
on  merely  as  a  loan  :  so  that  if  the  loanee  die  possessed,  the  property  is  not 
considered  assets,  nor  can  it  be  recovered  as  such,  but  is  liable  to  creditors 
so  far  as  the  assets  are  deficient.  To  that  extent  equity  will  relieve,  sub- 
jecting the  assets  in  the  first  place  ;  then  giving  the  lender  a  right  to  redeem  ; 
and  if  he  refuses,  then  directing  a  sale,  and  a  payment  of  the  demands  out 
of  the  proceeds  thereof.     6  Mun.  305. 

IX.  "  A  contract,  which  usually  conveys  an  interest  merely  in  action,  is 
thus  defined  :  '  an  agreement  upon  sufiicient  consideration,  to  do  or  not  to 
do  a  particular  thing.'  From  which  definition  there  arise  three  points  to 
be  contemplated  in  all  contracts  ;  J.  The  agreement  :  2.  The  consideration  : 
and  3.  The  thing  to  bo  done  or  omitted,  or  the  difl'ercnt  species  of  con- 
tracts. 

"First,  then,  it  is  an  agreement,  a  mutual  bargain  or  convention;  and 
therefore  there  must  at  least  be  two  contracting  parties,  of  sufficient  ability 
to  make  a  contract ;  as  where  A  contracts  with  B  to  pay  him  £100,  and 
thereby  transfers  a  property  in  such  sum  to  B.  Which  property  is,  howev" 
er,  not  in  possession,  but  in  action  merely,  and  recoverable  by  suit  at  law ; 
wherefore  it  could  not  be  transferred  to  another  person  by  the  strict  rules 
of  the  ancient  common  law  ;  for  no  chose  in  action  could  be  assigned  or 
granted  over,  because  it  was  thought  to  be  a  great  encouragement  to  liti- 
giousness,  if  a  man  were  allowed  to  make  over  to  a  stranger  his  right  of 
going  to  law.  But  this  nicety  is  now  disregarded  ;  though  in  compliance 
with  the  ancient  principle,  the  form  of  assigning  a  chose  in  action  is  in  the 
nature  of  a  declaration  of  trust,  and  an  agreement  to  permit  the  assignee 
to  make  use  of  the  name  of  the  assignor,  in  order  to  recover  the  possession. 
And,  therefore,  when  in  common  acceptation  a  debt  or  bond  is  said  to  be 
assigned  over,  it  must  still  be  sued  in  the  original  creditor's  name  ;  the  per- 
son to  whom  it  is  transferred  being  rather  an  attorney  than  an  assignee. 
But  the  king  is  an  acception  to  this  general  rule,  for  he  might  always  ei- 
ther grant  or  receive  a  chose  in  action  by  assignment :  and  our  courts  of 
equity,  considering  that  in  a  commercial  country  almost  all  personal  pro- 
perty must  necessarily  lie  in  contract,  will  protect  the  assignment  of  a  chose 
in  action  as  much  as  the  law  will  that  of  a  chose  in  possession." 

The  act  I  R.  C.  ch.  125,  §  5,  provides  —  "  That  assignments  of  all  bonds, 
bills,  and  promissory  notes,  and  other  writings  obligatory  whatsoever,  shall 
be  valid." 

Originally,  as  we  are  told  by  Mr.  Blackstone,  no  bond  or  other  chose  in 
action  was  permitted  to  be  assigned,  from  an  idea  that  it  would  encourage 
litigiousness.  A  contrary  opinion  was  long  ago  established  in  Virginia  by 
statutory  provision.  Yet  it  only  embraced  the  cases  of  bonds  for  the  pay- 
ment of  money  and  tobacco,  which,  from  the  scarcity  of  money  in  a  newly 
settled  country,  formed  a  considerable  portion  of  the  circulating  medium. 
It  did  not,  however,  comprehend  any  choses  in  action  other  than  those 
which  were  embraced  by  the  terms  "bond,  bill,  or  note,  for  the  payment  of 
money  or  tobacco."     See  1  Call,  483.     2  Call,  232.     6  Cranch,  82. 

Hence  all  other  choses  in  action,  such  as  accounts,  bonds  with  collateral 
condition,  covenants  not  running  with  land,  judgments  and  such  like,  re- 
mained as  at  common  law.  In  1795  the  legislature  went  further,  and  the 
law  now  authorizes  the  assignment  of  all  bonds,  notes,  and  bills,  and  other 
writings  obligatory  whatsoever ;  and  though  dated  before  the  act,  an  assign- 
ment of  them  afterwards  is  good.     1  Rev.  Co.  ch.  125.     1  Mun.  76,  97. 
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Still,  however,  judgments  and  open  accounts  remain  as  at  common  law,  and 
a  suit  for  them  must  be  brought  in  the  name  of  the  assignee. 

How  is  this  assignment  made? — It  is  usually  by  an  endorsement*  on  the 
back  of  the  writing,  with  the  name  of  the  party  subscribed,  declaring  the 
assignment.!  The  endorsement  of  the  name,  however,  will  suffice,  as  the 
holder  may  afterwards  write  the  assignment  above  it :  (5  Mun.  388,  396. 
1  Esp.  31,  31.  Chitty  on  Bills,  32.  5  Cranch,  329:  even  after  suit 
brought.  5  Ran.  32G.)  It  sometimes  happens,  however,  that  Iransjers  of 
bonds  are  made  without  assignment.  In  such  cases,  though  the  transfer 
passes  the  right  to  the  bond,  the  suit  is  always  brought  in  the  name  of  the 
obligee,  or  last  assignee  of  the  bond.  And  unless  there  be  ground  for 
equitable  jurisdiction,  the  suit  must  be  brought  at  law,  and  not  in  equity. 
4  Ran.  .392.  In  this  case,  it  might  seem  that  the  person  in  whose  name 
the  suit  was  brought,  might  interfere  to  the  prejudice  of  the  holder  by  dis- 
missing the  suit,  or  executing  acquittances,  or  receiving  the  money.  But 
,this  is  not  so.  A  court  of  equity  would  not  only  prevent  it  by  injunction, 
but  even  a  court  of  law  will  enquire  who  is  the  real  owner,  and  forbid  the 
obligee,  or  other  person  who  has  passed  away  his  right,  from  interfering 
with  the  transferee.  In  the  English  books,  we  find  it  admitted  that  the 
courts  even  of  law  will  so  far  take  notice  of  the  assignment  of  a  chose  in 
action  as  to  permit  an  action  to  be  brought  for  it  in  the  name  of  the  as- 
signor.    1  T.  R.  26,  619.     See.  also,  4  T.  R.  340.     4  Ran.  268. 

Where,  however,  there  has  been  an  actual  assignment,  the  assignee  may, 
in  Virginia,  sue  in  his  own  name  even  at  law,  by  the  express  provisions  of 
the  act,  and  it  was  at  one  time  decided  he  must  sue  as  assignee,  and  not 
as  obligee,  and  set  forth  the  assignment.  3  H.  &  M.  219.  But  now  see 
4  Ran.  266,  where  it  is  decided  he  may  sue  in  the  obligee's  name.  At 
common  law  he  might  have  sued  in  equity ;  and  it  being  a  principle  of  the 
courts  of  equity,  that  their  jurisdiction  when  once  established  shall  not  be 
taken  away,  merely  because  a  court  of  law  is  enabled  by  statutel  or  by  a 
change  in  its  system  of  proceeding  to  give  relief,  it  was  decided  that  this 
act  did  not  take  away  the  right  to  sue  in  equity,  as  it  merely  gave  permission 
to  sue  at  law.  6  Mun.  23.  As  this  decision  was  likely  to  lead  to  much 
jnischief  by  crowding  the  chancery  courts  with  suits  upon  plain  bonds,  the 
legislature  at  once  interfered  and  declared  that  the  jurisdiction  of  the  chan- 
xiery  courts  should  not  extend  to  suits  upon  assigned  notes,  &c.  by  (he  as- 
signee. The  same  act,  indeed,  further  provides,  that  it  shall  not  extend  to 
a  suit  brought  by  the  holder  of  any  such  note,  &c.  which  shall  not  have 
been  duly  assigned,  unless  it  appears  the  complainant  had  not  adequate 
■remedy  at  law,  or  that  his  right  is  contested  by  the  obligee,  payee,  or  last 
assignee.     Sess.  Acts,  1821.,  ch.  31. 

The  intention  of  the  act  in  question  was  to  alter  the  common  law  so  far 
as  it  prevented  bonds  from  being  assigned,  and  to  give  the  assignee  a  right 
to  sue  in  his  own  name,  in  the  same  manner  as  the  obligee  might  have 
done.  It  was  not  intended  to  abridge  the  rights  of  the  obligor,  or  to  en- 
large those  of  the  assignee,  but  to  enable  him  to  sue  in  his  own  name  ;  2 
Wash.  248  ;  and  to  prevent  the  obligee  releasing  to  the  obligor  after  assign- 

♦In  the  East  India  Company  «s.  Tiitton,  3  BRin.  &  Cres.  280,  Bay  ley,  Justice,  says:  "lam  not 
prepared  to  admit  that  every  endorsee  of  a  bill  warrants  tlie  genuineness  of  the  prior  endorsements.'" 
Chambre  J.  said  it  was  a  sort  of  warraniy. 

An  endorsement  with  a  pencil,  instead  of  ink,  is  good.    11C.L.R.213. 

The  endorsement  of  a  bill  of  exchange  or  negotiable  note  is  not  a  mere  transfer  of  paper.  It  is 
a  new  substantive  contract.  It  is  equivalent  to  a  new  bill  drawn  hv  the  endorser  on  the  acceptor. 
6  Cranch,  222.    4  Mass.  Rep.  258.    tee  3  Wheat.  520.    Chilly  on  Bills,  109. 

^^^ Assignment,"  in  reference  to  bonds  or  notes,  implies  more  than  endorsement.  It  implies  en- 
dorsement with  intent  to  assign  by  one  party,  and  acceptance  by  the  other.    2  Kan.  465. 

t  Judge  Green  sayg,  when  the  equitable  title  in  made /e^a/ by  a  statute,  the  equitable  jurisdiction  is 
taken  awav,  as  was  the  case  with  usei.    4  Ran.  266. 
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ment,  and  the  obligor  Irom  payinjf  to  tlie  obligee  after  notice  thereof.  Seo 
I  Dal.  23.  Hence  the  act  provides  that  the  assifrnoo  shall  allow  all  just 
discounts,  not  only  aijainst  himself',  but  ai^ainst  "  the  assignor,"  before  no- 
tice of  the  assignment:  and  though  this  j)hraseology  seems  restricted  to 
the  immediate  assignor,  yet  it  is  understood  that  the  obligor  may  make  ail 
just  discounts  against  the  obligee,  or  any  assignor,  before  notice  of  assign- 
ment. So,  too,  in  equity  it  is  lield  that  the  assignee  has  no  enlarged  privi- 
leges by  the  act,  except  the  mere  right  to  sue  in  his  own  name,  and  must, 
therefore,  (though  he  purchase  without  notice,)  take  subject  to  all  the  equity 
of  the  obligor.  '2  Wash.  2-"JI},  tjoo.  0  Cranch,  2(M.  And  he  is  not  in  a 
better  situation  than  his  assignor,  although  he  may  have  purchased  the  bond 
for  a  valuable  consideration.     -J  Mun.  OH. 

Until  a  recent  decision  of  the  court  of  appeals,  (4  Ran.  2GG,)*  it  was,  I 
think,  generally  supposed  by  the  tirofession,  that  the  assignment  of  a  bond 
passed  the  legal  title  to  it.  In  th;it  ease,  however,  it  was  decided  that  the 
assignment  passed  but  an  equitable  right,  and  that  the  assignor  might,  at 
law,  sue  in  his  own  name,  or  in  that  of  the  obligee  for  his  benefit. 

On  the  subject  of  discounts,  whether  legal  or  equitable,  these  distinctions 
must  be  adverted  to.  If,  before  the  assignee  takes  an  assignment,  he  ap- 
plies to  the  obligor, — informs  him  of  his  design  to  buy, — and  requests  to 
be  informed  if  ho  has  any  objection  to  payment;  if  the  obligor  is  aware  of 
his  equity,  and  conceals  it,  he  cannot  afterwards  set  it  up  against  the  as- 
signee, who  has  been  thus  induced,  by  his  representations  and  fraudulent 
conduct,  to  pay  his  money  for  the  bond. I  But  if,  after  the  assignee  has 
bought  and  paid  for  the  bond,  he  applies  to  the  obligor,  who  promises  pay- 
ment, this  will  not  bar  him  of  his  equity  against  the  bond,  though  in  such 
case  the  equity  must  be  clearly  established  by  proof,  before  it  will  be  per- 
mitted to  affect  the  assignee  without  notice.     1  Mun.  533.     19  John.  49. 

Again  :  In  the  first  case  put,  the  obligor  is  supposed  to  know  of  his 
equity,  and  to  have  concealed  it.t  Suppose,  however,  he  did  not  know  of 
it;  shall  he  lose  his  equity  (previously  existing)  by  saying  he  had  no  offset 
against  the  bond  ?§  I  think  not.  He  loses  his  equity  only  by  reason  of 
his  fraudulent  concealment,  and  where  he  did  not  know  of  it,  he  can  have 
been  guilty  of  no  fraud,  and  shall  come  to  no  loss.  And  so,  I  think,  the 
cases  are  to  be  understood,  1  Wash.  299,  389.  1  H.  &  M.  8(1  It  might 
be  otherwise  in  case  of  an  express  promise  to  pay,  whereby  the  assignee 
was  induced  to  purchase  the  bond. 

Again  :  Suppose  the  consideration  of  the  bond  is  illegal,  as  for  money 
lost  at  play :  although  the  obligor  promises  payment  to  the  assignee  before 
he  takes  the  assignment,  yet  if  the  assignee  was  informed  of  the  illegal 
consideration,  the  promise  to  pay  would  not  bar  the  equity:  for  every  pro- 
mise made  for  that  illegal  consideration  is  void.  See  2  H.  &  M.  80,  and 
Long  vs.  Waller,  in  court  of  appeals,  not  reported. f| 

*  By  lliree  judges  unanimously.  Jiulgp  Can's  opinion  iial  obviously  l>een  different  before  lliat 
case.    I  question  wlietiier  it  will  be  considered  as  tbrming  ihelavv  of  the  court. 

tCati  the  assignee  or  transferee  avail  himself  ol  this  promise  or  inducement  in  the  court  of  law,  in 
an  action  upon  the  biml  ?  If  so,  in  what  manner?  tSee  what  is  said  by  Lvons  .1.  in  Barbour  vs.  Smith, 
1  Wash.  296,  citing  2  iMod.  279.  'J'liis  matter  was  debated  in  Davis  vs.  Thomas,  recently  decided  iu 
the  court  of  appeals,  but  not  yet  reported. 

i  !Vo  concealment  or  misrepresentation  iiinds  a  party,  unless  it  be  rollusive  or  fraudident,  or  the 
negligence  be  so  gross  as  to  amount  to  proof  of  fraud.  I'er  Green,  1  Ran.  4(i7,  citing  many  cases. 
iSee,  however,  Berry  vs.  Smiih,  i  V'ern.  144,  cited  by  Leigh  in  Taylor  vs.  Chovvning,  3  Leigh.  S^e, 
also,  as  to  "st.inding  by  "  wiihou;  disclosing  a  right  or  equity,  12  Vez.  279. 

^  la  6  Ran.  97,  Judge  Carr  in  effect  states  this  question,  but  waives  deciding  it.  There  the  obligor 
attempted  to  get  rid  of  the  promise  to  pay,  on  the  ground  that  an  alteration  had  been  made  in  the 
bonds  which  enabled  him  to  p|e;id  rion  est  ficli/m.  But  this  defence  did  not  avail  him,  for  the  delit 
was  still  due  and  ought  to  have  been  paid.  .See,  on  the  subject  of  the  question  stated  in  the  text,  2 
Ran.2G!,271,'J74.    3  Ran.  216.    JO  Vez.  470.    7  John.  201. 

II This  seems  to  be  the  principle  as  to  bills.  A  second  security  given  to  a  hnva  fide  holder,  ignorant 
when  he  took  the  bill  of  the  previous  usury,  is  good.  8  T.  R.  390.  4  Taun.683.  But  if  he  knew  of 
ih^  uswy  the  new  security  is  void.    2  Barn.  &  Aid.  583.    Cliitty  on  Billo,  77. 


CHAP.  25.]  ASSIGNMENTS.  349 

Thus,  then,  stands  the  law,  I  conceive,  on  this  part  of  the  subject.  I 
must  acid,  however,  in  relation  to  discounts,  that  the  oblicfor  cannot  ofTset  a 
claim  ao-ainst  the  assignor,  acquired  after  he  had  notice  of  the  assif^mmcnt ; 
as  where,  after  such  notice,  he  became  the  holder  of  a  bill  of  exchange  for 
which  the  assif^nor  was  responsible,  it  was  held  no  good  discount.     5  Mun. 

The  equity  which  may  be  set  up  against  the  assignee  by  the  obligor,  va- 
ries of  course,  according  to  the  nature  of  the  case.  If  a  bond  be  given  for 
a  gambling,  or  usurious,  or  other  illegal  consirleration  which  does  not  ap- 
pear on  its  face,  the  obligor  may  set  up%iis  defence  in  equity  against  the 
assignee.  So  if  the  bond  was  given  f(fr  a  consideration  which  has  failed, 
or  for  property,  the  title  to  which  is  evicted,  or  which  proves  unsound, 
though  warranted  to  be  otherwise, — or  for  a  balance  of  accounts,  when  in 
fact  there  was  not  so  much  due, — or  where  the  transaction  is  in  any  wise 
fraudulent,  the  obligor  may  have  redress  against  the  bond,  though  in  the 
hands  of  an  innocent  assignee  without  notice,  as  fully  as  he  could  havf< 
ac^ainst  the  obligee.  And  this  is  founded  upon  common  law  doctrines,  and 
upon  good  reason.  For  the  principle  caveat  emptor  most  strictly  applies  to 
a  man  who  buys  a  chose  in  action,  or,  in  other  words,  buys  a  suit.  He  who 
meddles  in  another  man's  feud,  must  take  all  the  consequences.  This  is 
the  law  of  nature,  of  nations,  and  of  civil  polity.  It  is  obvious,  too,  that 
as  at  common  law  the  chose  in  action  was  not  assignable,  the  assignee  in 
.equity  must  have  always  taken  subject  to  all  the  equity  of  the  obligor;  for 
though  courts  of  chancery  permitted  assignments,  yet  they  never  could, 
upon  their  own  principles,  have  permitted  the  assignte  to  recover  in  equity 
against  an  obligor  having  an  equal  equity.  Such,  then,  being  the  doctrines 
of  the  common  law,  and  of  courts  of  equity  independent  of  our  statute, 
these  doctrines  must  remain  unimpaired,  as  the  statute  had  no  design  to 
enlarge  the  rights  of  the  assignee,  except  so  far  as  to  enable  him  to  sue  in 
his  own  name.  2  Wash.  233,  255.  6  Cr.  20 (.  In  the  leading  case  of 
Norton  vs.  Rose,  (2  Wash.  233,)  a  strong  effort  was  made  in  behalf  of  the 
rights  of  the  assignee,  and  it  was  attempted  to  place  bonds  upon  the  foot^ 
ing  of  bills  of  exchange,  and  other  negotiable  paper,  the  payment  of  which 
may  be  enforced  by  an  assignee  for  a  valuable  consideration,  although  no 
consideration  was  received  by  the  person  sought  to  be  charged.  The  at- 
tempt, however,  failed  :  the  cases  of  bills  of  exchange  and  negotiable  pa- 
pers, were  decided  to  be  exceptions  made  in  favour  of  trade,  (2  Eq.  Ca. 
85,)  and  the  law  was  firmly  settled  that  the  assignee  of  a  bond  stands  in 
the  shoes  of  the  assignor.  But  he  does  not  take  subject  to  a  latent  equity 
residing  in  a  third  person.  2  John.  C.  411.  1  P.  Wms.  49G.  1  Ves.  123. 
4  Ves.^121.     2  John.  C.  479.     3  Leigh,  597. 

As,  however,  the  assignee  takes  subject  to  all  equity  of  the  obligor  against 
the  obligee  or  any  prior  assignee,  so,  on  the  other  hand,  he  is  entitled  to  all 
his  remedies  and  collateral  securities.     See  17  Vez.  245. 

The  act  further  provides  : 

"  The  assignee,  &c.  may  recover  from  any  previous  assignor  or  assign- 
ors." Before  the  enaction  of  this  clause  of  the  law,  it  had  been  decided 
in  the  leading  case  of  Mackie's  executors  vs.  Davis,  (2  Wash.  219,)  that, 
upon  general  common  law  principles,  the  assignee  of  a  bond  might  recover 
back  from  the  assignor  the  amount  he  paid  him  for  it,  provided  the  obligor 
proved  insolvent.  It  was,  however,  expressly  and  clearly  adjudged,  that 
this  right  of  action  was  not  founded  upon  the  bill  or  note,  but  upon  the  im- 
plied undertaking  of  the  party  who  assigned,  "  that  if  it  was  not  paid  he 
would  refund  ;"  and  the  bill  or  note  with  the  assignment  was  only  evidence 
of  the  undertaking.  It  was  also  said  to  be  on  account  of  the  privity  of  con- 
tract between  the  endorser  and  endorsee,  that  the  action  was  maintainable. 
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2  Wash.  229.     From  these  principles  it  followed,  that  if  A  assigned  to  B, 
who  assiffiied  to  C,  and  the  obiio-or  failed,  C  could  sue  B,  and  B  might  then 
sue  A,  but  C  could  not  sue  the  remote  endorser  A  ;   and  so  accordingly  it 
was  decided  in  the  case  cited  by  Judge  Tucker,  (Harris  vs.  Dunlop,  affirm- 
ed in  1601,  but  not  reported,)  and  in  the  case  of  Mandeviiie  vs.  Riddle,  I 
Crancli,  290.     See  also  5  Ran.  31.     In  this  case,  then,  C  was  driven  into 
equity  if  he  wished  to  get  at  A,  and  eciuity  would  give  him  relief.     5  Cranch, 
322.     To  remedy  this  inconvenience,  this  section  of  the  act  was  passed, 
and  accordingly  an  action  may  now  be  sustained  by  an  assignee  against 
any  remote  assignor,  but  a  joint  ftition  cannot  be  sustained  against  succes- 
sive assignors.     In  an  action  brought  by  an  assignee   against  his  assignor, 
he  is  entitled  to  recover,  not  on  the  ground  of  the  assignment,  for  the  trans- 
ferrer of  the  bond  is  equally  liable  by  the  sale  of  the  bond,  even  without 
assignment;   2  Wash.  230;   but  upon  the  principle  of  natural  justice,  that 
if  a  man  buys  of  another  that  which  afterwards  turns  out  to  have  been  worth- 
less, he  is  bound  to  refund  the  price.     The  consideration  having  failed,  he 
must  pay  back  the  money.     2  Wash.  232.     Hence  the   assignor  is   never 
liable  for  more  than  the  price  the  assignee  gave  for  the  bond,  with  interest, 
•and  the  costs  sustained  in  prosecuting  the  obligor.     2  Wash.  231.     5  Ran. 
377.     Hence,  too,  the  assignee  who  sues  the  remote  assignor,  can  recover 
from   him  only  so  much  as  he  has  received  from  his  immediate  assignee  ; 
whereas,  the  endorser  of  a  bill  of  exchange   is  liable  for  the  full  amount  of 
the  bill,  whether  he  did  or  did  not  receive  full  value  for  it.     If  the  assignor 
cannot  prove  the  price  given,  he  may  resort  to  a  discovery  in  ecjuity ;  but  if 
the  assignee  in  his  answer  insists  that  he  paid  par  for  the  bond,  the  assign- 
or will  be  chargeable  with  the  whole,  since  the  assignment  or  transfer  im- 
ports a  debt  due  to  the  full  amount,  unless  the  contrary  appears.     2  H.  & 
M.  111.     5  Cranch,  332. 

I  have  already  remarked  that  the  assignee  stands  in  the  assignor's  shoes, 
and  is  entitled  to  the  benefit  of  all  his  securities.  It  may  be  added  that  he 
shall  have  the  benefit  of  an  implied  lien,  such  as  is  raised  in  favour  of  a  ven- 
dor upon  the  land  in  the  hands  of  the  vendee,  for  the  purchase  money  re- 
maining unpaid. 

The  assignor  of  a  bond  may  be  discharged  from  his  liability,  either  by 
the  original  contract  of  the  parties,  as  where  the  assignment  is  made  "  with- 
out recourse ;"  or  where  the  assignee  has  omitted  to  do  what  by  law  is  re- 
quired on  his  part  to  be  performed.  This  brings  us  to  enquire  into  the  du- 
ties of  the  assignee,  and  the  obligations  imposed  upon  him  by  the  law. 

These  depend  in  some  measure  upon  the  situation  of  the  obligor  at  the 
time  of  the  assignment.  The  general  principle,  indeed,  is  well  enough  es- 
tablished, that  the  assignee  must  use  due  diligence  to  obtain  the  money  due 
upon  the  bond  of  the  obligor,  or  he  will  lose  his  redress  against  the  assignor. 
But  what  will  be  due  diligence  cannot  be  so  readily  defined.  It  depends 
chiefly  on  the  circumstances  of  each  .case,  but  always  involves  the  idea  that 
the  assignee  has  adopted  a  judicious  course  of  proceeding.  1  H.  &,  M.  113, 
in  note.  It  is  therefore,  in  general,  the  duty  of  the  assignee  to  prosecute 
suit  as  promptly  as  may  be,  against  the  obligor,  and  to  sue  out  a.  fieri  facias 
against  his  effects.  Where  the  suit  is  immediately  commenced  and  vigo- 
rously prosecuted,  and  judgment  obtained  without  any  delay  attributable 
to  the  plaintiff,  and  execution  against  the  goods  issued  and  returned  "  no 
effects,"  the  assignor's  liability  is  fixed  and  ascertained.  The  assignee 
need  go  no  farther,  unless  where  it  is  probable  another  execution  would 
produce  the  money.  2  Wash.  219.  1  Call,  226.  2  H.  &  M.  105,  113, 
114.  Indeed  he  ought  not :  for  although  he  is  not  bound  to  issue  a  casa, 
yet  if  he  does,  and  it  is  levied,  he  can  never  sue  the  assignor  as  long  as  the 
obligor  remains  in  custody.     6  Mnn.  448.     The  reason  of  this  seems  to  be, 
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that  the  casa  tends  ta  satisfy  the  judgment — that,  at  law,  there  are  no  means 
to  compel  the  assignee  to  make  over  the  judgment  to  the  assignor,  and 
thus  if  he  was  permitted  to  recover  from  him,  he  might  possibly  recover  af- 
terwards from  the  obligor,  and  thus  get  double  satisfaction. 

It  has  been  lately  decided,  that  the  assignee  is  not  bound  to  pursue  the 
bail.     5  Ran.  31. 

Where  the  obligor  is  in  doubtful  circumstances,  but  not  insolvent,  it  is 
the  duty  of  the  assignee  to  proceed  with  the  utmost  promptitude,  and  to 
prosecute  his  suit  with  diligence,  to  judgment  and  execution.  In  all  cases 
this  is  the  prudent  and  advisable  course.  Judge  Roane,  indeed,  (2  Hen. 
113,  114,)  intimates  that  perhaps  the  assignee  is  not  chargeable  with  want 
of  due  diligence,  unless  he  has  failed  to  sue  after  being  requested;  but  this 
has  never,  in  any  case,  I  believe,  been  held  to  be  the  law,  and  is  unques- 
tionably against  the  generally  received  opinion.  The  same  delay  which  in 
one  case  might  indeed  be  inexcusable,  would  not  in  another  subject  the 
assignee  to  liability  for  want  of  due  diligence:  as  where  the  obligor  was,  at 
the  time  of  assignment,  in  affluent  circumstances,  and  unsuspected  solven- 
cy. But  as  no  certain  rule  can  be  laid  down  on  this  subject,  an  assignee 
cannot  safely  delay  proceeding,  if  he  would  retain  his  recourse  against  the 
assignor. 

I  have  said  that  the  assignee  is  not  bound  to  issue  a  casa,  after  having 
had  a^/a  returned  "no  effects."  Yet,  from  the  expression  of  Judge  Roane, 
(•2  H.  &  M.  114,  in  the  text  and  in  the  note,)  it  would  seem  that  the  as- 
signee would  be  bound  to  sue  out  a  casa,  or  any  other  execution  which 
would  most  probably  secure  the  debt;  and,  moreover,  that  he  ought  to  pur- 
sue the  assignor's  instructions,  if  they  are  given  to  him,  as  to  the  execu- 
tion to  be  issued.  There  is  something  reasonable  in  this,  for  if  he  is  to  look 
to  the  assignor,  the  suit  is  in  effect  the  assignor's  suit,  and  he  should  have 
the  power  of  directing  it. 

Rut  though,  where  a  suit  is  necessary,  due  diligence  must  be  used,  yet  a 
suit  is  not  in  all  cases  necessary.  4  Mun.  455.  I  Call,  497.  6  Mun.  391. 
5  Crunch,  142.  1  Cranch,  181.  The  general  principle,  indeed,  is,  that 
the  assignee  must  sue.  What  shall  excuse  his  not  suing?  The  requestor 
direction  of  the  assignor  to  delay  a  suit,  or  to  suspend  the  prosecution  in 
any  part  of  the  proceeding ;  the  actual  ascertained  insolvency  of  the  obli" 
gorby  his  having  become  a  bankrupt,  or  taking  the  insolvent  oath  ;  and,  in- 
deed, his  insolvency  at  th^  time  of  the  assignment,  if  established  by  any  evi- 
dence to  the  satisfaction  of  a  jury,  will  be  sufficient  to  charge  the  endorser, 
though  no  suit  be  brought.  6  Mun.  391.  5  Cranch,  142,  153,  154.  So 
where  the  note  was  a  forgery,  or  the  assignor  had  received  the  money,  or 
had  practiced  a  fraud  on  the  assignee,  or  exchange  notes  were  given  between 
the  maker  and  assignor  as  a  consideration  for  each  other,  and  the  note  giv- 
en by  the  assignor  has  never  been  paid  by  him  nor  sued  upon.  5  Ran.  31. 
So,  I  presume,  in  all  cases  where  after  assignment  the  assignee  discovers 
that  the  bond  is  void,  or  has  been  paid  off,  or  can  never  be  recovered  by 
reason  of  some  unquestioned  offset,  he  may  charge  the  endorser  by  estab- 
lishing these  facts.  For  we  must  remember  that  he  is  in  all  cases  to  reco- 
ver upon  common  law  principles:  upon  the  principle  of  the  action  for  mo- 
ney "had  and  received,"  the  soul  of  which  action  is,  that  if  the  defendant 
has  received  money  to  which  ex  cEquo  et  bono,  the  plaintiff  is  entitled,  he 
shall  recover.  He  recovers  back  his  money,  because  the  consideration  for 
which  he  paid  it  has  failed  ;  so  that,  in  all  cases  where  he  can  shew  a  fai- 
lure of  the  consideration  by  proving  the  bond  void,  or  paid  off,  or  subject 
to  an  offset  which  will  defeat  it,  he  is  entitled  to  his  action.  How  far  he 
may  resort  to  the  assignor,  upon  the  ground  that  the  obligor  has  a  good 
equitable  defence  against  the  bond,  may  now  be  questioned,  perhaps.     For 
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it  liiis  been  decided,  thai  il  the  assignee  obtains  a  judgment  ngainst  the 
obligor,  wliich  is  enjoined,  lie  must  await  the  (erinination  of  it  before  he 
can  be  permitted  to  resort  to  the  assignor.  G  IMini.  15 lo.  Yet,  I  should 
presume,  that  where  liie  ecpiity  was  undoubted  and  clearly  establislied,  tlie 
law  would  not  require  tliat  he  should  have  j)roc<;eded  through  a  lawsuit  be- 
fore his  recourse  to  his  endorser. 

There  is  one  other  case  on  which  I  find  no  decision.  It  is  where  the 
obligor  of  the  bond  resides  abroad,  aiAl  a  (|u(;sti(jn  is  made  as  to  the  neces- 
sity of  pursuing  him  in  foreign  tribunals.  Clearly  if  the  assignor  misrepre- 
sented his  residence,  stating  that  he  was  a  resident  of  the  commonwealth, 
or  only  tcm|)orari!y  absent,  when  in  truth  he  was  a  non-resident,  the  as- 
bignee  would  have  good  right  ol"  action.  On  the  other  hand,  if  a  man  as- 
sign a  bond  on  a  person  residing  in  Boston  or  St.  Louis,  and  of  this  the 
assignee  is  informed,  it  seems  to  me  that  he  is  bound  to  sue,  unless  he  con- 
tracts expressly  otherwise.  But  if  an  assignment  be  made  of  the  bond  of 
a  non-resident,  and  the  assignee  is  ignorant  of  that  fact,  I  think  it  would 
be  very  doubtful  whether  he  would  or  would  not  be  bound  to  sue.  That 
question  would  depend  on  another  ;  whether  it  was  a  fraud  in  the  assignor 
not  to  mention  the  fiict ;  or  to  be  considered  the  folly  of  the  assignee  not 
to  enquire  into  il  ?  Sec  what  is  said  by  Wickham,  1  Call,  409.  See,  also, 
5  Cranch,  333,  33i.  That  was  the  case  of  a  negotiable  note,  and  absence 
was  deemed  no  excuse  for  not  sueing. 

It  is  projier  to  observe,  that  where  the  assignee  has  not  used  what  the  law 
considers  due  diligence  in  the  prosecution  of  tlic  claim,  he  may  neverthe- 
less be  permitted  to  prove  that  no  injury  has  been  sustained  by  the  want  of 
due  diligence.  As,  for  instance,  if  it  be  objected  that  by  a  diligent  prosecu- 
tion of  his  suit,  he  might  have  obtained  judgment  at  May  term,  1823,  but 
by  his  neglect  did  not  do  so  till  November,  1824  ;  yet  he  may  absolve  him- 
self from  the  charge  of  negligence,  by  shewing  that  a  judgment  at  May 
term,  1823,  would  itself  have  been  unavailing,  by  reason  of  the  obligor's  in- 
solvency at  that  date.  Where,  however,  there  has  been  delay,  the  onus  pro - 
handi  lies  upon  him  to  exculpate  himself  by  shewing  that  due  diligence 
would  not  have  altered  the  case.     Per  lloane,  2  H.  &  M.  114,  in  note. 

It  may  be  here  observed,  tliat  when  judgment  in  the  suit  brouglit  against 
the  obligor  is  rendered  in  his  favor  upon  a  matter  going  to  the  validity  of  the 
demand,  it  is  not  incumbent  on  the  assignee  to  prosecute  an  appeal  in  or- 
der to  entitle  him  to  an  action  against  the  assignor.  Though  this  point  has 
not  been  expressly  adjudged,  it  results  from  the  general  principle,  that  the 
judgment  is  presumed  to  be  right,  unless  reversed,  and  it  seems  supported 
by  the  case  of  Arnold  vs.  Hickman,  (6  Mun.  15,)  where  a  judgment  of  a 
county  court  was  assigned,  and  was  then  reversed  by  tlie  superior  court, 
from  whose  decision  no  appeal  was  taken  ;  yet  the  assignee  recovered. 

A  special  assignment  with  an  agreement  to  be  responsible  in  case  the 
obligor  prove  insolvent,  does  not  vary  the  case  from  that  of  ordinary  assign- 
ments.    2  H.  &  M.   105. 

I  have  said  that  in  case  a  party  does  not  choose  to  be  responsible,  he 
may  so  express  it  in  the  assignment,  which  is  usually  done  by  the  words 
"  without  recourse,"  or  such  like.  Suppose,  however,  A  assigns  to  B,  and 
B  assigns  without  recourse  to  C.  Until  the  late  law  C  could  in  no  case 
sue  the  remote  assignor  A  in  a  court  of  law.  Can  he  do  so  now  ?  I  ap- 
prehend he  may  :  for  though  B  assigns  without  recourse  against  himself, 
yet,  in  assigning  the  bond,  he  assigns  over  all  his  own  right  and  remedies; 
5  Cranch,  331;  and  therefore,  doubtless,  he  might  have  always  sued  A  in 
equity.  The  law  now  gives  him  the  power  to  sue  at  law,  where  he  could 
before  only  sue  in  equity. 
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The  student  will  observe,  that  the  obligation  on  the  assignee  to  sue,  is 
confined  to  a  suit  against  the  obligor,  for  it  is  not  necessary  that  he  should 
sue  the  assignors  prior  to  his  own  assignor,  before  Jie  can  sue  him.  And 
yet,  as  we  have  seen,  his  assignor  transfers  to  him  by  the  assignment  all  his 
rights. 

In  a  suit  of  the  assignee  against  the  assignor,  the  assignee  ought  to  have 
the  bond  as  evidence,  that  the  assignment  may  be  proved  ;  1  Call,  123  ;  but 
before  the  act  authorizing  the  suit  against  remote  assignors,  it  was  unneces- 
sary for  the  plainliir  to  do  more  than  prove  his  own  assignor's  hand-writing. 
That  of  prior  assignors  was  not  recjuired  to  be  proved.  Since  that  act, 
though  he  is  still  exempt  from  proving  assignments  anterior  to  that  of  the 
person  sued,  he  must  prove  all  subsequent,  since  upon  that  proof  his  right 
depends. 

If  several  bonds  be  secured  by  mortgage,  and  the  fiind  prove  insufficient 
to  pay  all,  and  the  bonds  be  assigned  to  different  persons,  who  shall  have 
priority  ?  I  should  conceive  that  he  would  have  preference  who  was  first 
assignee :  for  by  the  assignment  he  at  once  acquired  a  preference  over  his 
assignor,  who  then  remained  the  holder  of  the  other  bonds  :  and  this  pre- 
ference would  not  be  taken  away  by  subsequent  assignments. 

In  the  case  of  Gwathmcys  vs.  llagland,  1  Ran.  466,  a  debtor  had  exe- 
cuted several  notes  to  his  creditor,  and  a  deed  of  trust  to  secure  their  pay- 
ment. The  first  liote  that  was  payable,  was  duly  paid.  The  second  was 
transferred  to  Ragland,  and  afterwards,  (as  I  infer  from  the  case,)  the  third 
was  assigned  to  the  Gwathmeys,  together  with  the  deed  of  trust.  They 
claimed  a  preference  to  be  satisfied  out  of  the  trust  subject,  which  was  in- 
adequate to  pay  all.  Their  claim  was  not  allowed.  In  this  case,  as  they 
were  last  assignees,  they  were  clearly  to  be  postponed  according  to  the  prin- 
ciple I  have  laid  down  above.  In  delivering  the  opinion  of  the  court,  how- 
ever. Judge  Brooke  seemed  to  consider  that  the  trust  subject  was  liable  to 
the  notes  in  the  order  in  which  they  became  due,  and  that,  by  the  directions 
of  the  deed  itself,  the  holder  of  the  second  note  had  priority  of  right  to  pay- 
ment over  the  third. 

The  opinion  intimated  by  myself  is  strongly  sustained  by  the  reasoning  of 
Chancellor  Kent,  5  John  C.  241. 

We  now  proceed  with  Mr.  Blackstone's  observations  tipon  contracts: 

"  A  contract  or  agreement  may  be  either  express  or  implied.  Express 
contracts  are  where  the  terms  of  the  agreement  are  openly  uttered  and 
avowed  at  the  time  of  the  making,  as  to  deliver  an  ox,  or  ten  loads  of  tim- 
ber, or  to  pay  a  staled  price  for  certain  goods.  Implied  are  such  as  reason' 
and  justice  dictate,  and  which  therefore  the  law  presumes  that  every  man 
undertakes  to  perform.  As,  if  1  employ  a  person  to  do  any  business  for 
me,  or  perform  any  work;  the  law  implies  that  I  undertook,  or  contracted, 
to  pay  him  as  much  as  his  labor  deserves.  If  I  take  up  wares  from  a  trades- 
man, without  any  agreement  of  price,  the  law  concludes  that  I  contracted 
to  pay  their  real  value.  And  there  is  also  one  species  of  implied  contracts, 
which  runs  through  and  is  annexed  to  all  other  contracts,  conditions,  and 
covenants,  viz.  that  if  I  fail  in  my  part  of  the  agreement,  I  shall  pay  the 
other  party  such  damages  as  he  has  sustained  by  such  my  neglect  or  refusal. 
In  short,  almost  all  the  rights  of  personal  property  (when  not  in  actual  pos- 
session) do  in  a  great  measure  depend  upon  contracts  of  one  kind  or  other, 
or  at  least  might  be  reduced  under  some  of  them  :  which  indeed  is  the 
method  taken  by  the  civil  law  ;  it  having  referred  the  greatest  part  of  the 
duties  and  rights,  which  it  treats  of,  to  the  head  of  obligations  ex  contractu 
and  quasi  ex  contractu. 

"  A  contract  may  also  be  cither  executed,  as  if  A  agrees  to  change  horses 
with  B,  and  they  do  it  immediately  ;  in  which  case  the  possession  and  the 
45* 
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right  are  transferred  together  :  or  it  in<iy  be  executory,  as  if  they  agree  to 
change  next  week  ;  here  the  right  only  vests,  and  their  reciprocal  propert-y 
in  each  other's  horso  is  not  in  possession  but  in  action  :  for  a  contract  exe- 
cuted (which  dilFers  nothing  from  a  grant)  conveys  a  chose  in  possession  ;  a 
contract  cxecM/ory  conveys  only  a  chose  in  action. 

"  Having  thus  shewn  the  general  nature  of  a  contract,  we  are,  secondly, 
to  proceed  to  the  consideration  upon  which  it  is  founded  ;  or  the  reason 
which  moves  the  contracting  party  to  cuter  into  the  contract.  '  It  is  an 
agreement,  upon  sujficicnt  consideration.'  Tho  civilians  hold,  that  in  all 
contracts,  cither  express  or  implied,  there  must  be  something  given  in  ex- 
change, something  that  is  mutual  or  reciprocal.  This  thing,  which  is  the 
price  or  motive  of  the  contract,  we  call  the  considerahon  :  and  it  must  be 
a  thing  lawful  in  itself,  or  else  the  contract  is  void.  A  good  consideration, 
we  have  before  seen,  is  that  of  blood  or  natural  affection  between  near  re- 
lations ;  the  satisfaction  accruing  from  which  the  law  esteems  an  equivalent 
for  whatever  benefit  may  move  from  one  relation  to  another.  This  conside- 
ration may  sometimes  however  bo  set  aside,  and  the  contract  become  void, 
when  it  tends  in  its  consequences  to  defraud  creditors,  or  other  third  per- 
sons, of  their  just  rights.  But  a  contract  for  any  valuable  consideration,  as 
for  marriage,  for  money,  for  work  done,  or  for  other  reciprocal  contracts, 
can  never  bo  impeached  at  law  ;  and,  if  it  be  of  a  sufficient  adequate  value, 
is  never  set  aside  in  equity  ;  for  the  person  contracted  with  has  then  given 
an  equivalent  to  recompense,  and  is  therefore  as  much  an  owner,  or  a  credi- 
tor, as  any  other  person.* 

"  These  valuable  considerations  are  divided  by  the  civilians  into  four 
species.  1.  Do,  ut  des,  as  when  I  give  money  or  goods,  on  a  contract  that 
I  shall  be  repaid  money  or  goods  for  them  again.  Of  this  kind  are  all  loans 
of  money  upon  bond,  or  promise  of  repayment  ;  and  all  sales  of  goods,  in 
which  there  is  either  an  express  contract  to  pay  so  much  for  them,  or  else 
the  law  implies  a  contract  to  pay  so  much  as  they  are  worth.  2.  The  se- 
cond species  is,  facto,  ut  facias  ;  as,  when  I  agree  with  a  man  to  do  his 
work  for  him  if  he  will  do  mine  for  me ;  or  if  two  persons  agree  to  marry 
together;  or  to  do  any  other  positive  acts  on  both  sides.  Or,  it  may  be  to 
forbear  on  one  side  on  consideration  of  something  done  on  the  other,  as, 

*  If  there  be  no  fraud  in  the  transaction,  mere  inndequacy  of  price  woidil  not  be  deemed,  even  in 
equity,  sufficient  to  vacate  a  contract  10  Ves.  292,  295.  1  Brid.  Eq.  D.  359-  Nor  is  mere  folly  with- 
out fraud  a  foundation  for  relief.  8  Price,  620.  Asd  on  the  question  of  executing  an  agreemen>, 
hardship  cannot  ()e  regarded,  unless  it  amount  to  a  degree  of  inconvenience  and  absurdity  so  great 
as  to  afford  judicial  proof  that  such  could  not  be  the  meaning  of  the  parties.  1  Swans.  329.  But  if 
there  be  such  an  inadequacy  as  to  shew  that  the  person  did  not  understand  the  bargain  he  made,  or 
that,  knowing  it,  lie  was  so  oppressed  that  he  was  glad  to  make  it;  this  will  shew  such  a  commnnd 
over  the  grantor  as  may  amount  to  fraud.  2  Bro.  Ch.  C.  167.  2  Brid.  Eq.  Dig.  55.  An  action  was 
brought  on  agreement  to  pay  for  a  horse  a  barleycorn  a  nail  for  every  nail  in  the  horse's  shoes,  and 
double  every  nail,  which  came  to  five  hundred  quarters  of  barley  ;  and  on  a  trial  before  Holt,  C.  J., 
the  jury  gave  the  value  of  the  horse;  from  wliich  it  is  to  be  collected,  the  bargain  was  considered  va- 
lid. 1  Lev.  111.  And  in  an  actior*  of  assumpsit,  in  consideration  of  2s.  6(/.  paid,  and  £4  17s.  6c/.  lobe 
paid,  the  defendant  undertook  to  deliver  two  rye  corns  next  Monday, and  double  every  succeeding 
Monday  for  a  year,  which  would  have  required  the  delivery  of  more  rye  than  was  grown  in  all  the 
world.  On  demurrer,  Probyn,  J.,  said,  that  though  the  contract  was  a  foolish  one,  yet  it  would  hold 
in  law,  and  the  defendant  ought  to  pay  something  for  his  folly,  and  the  defendant  refunded  the  2s.  &d. 
and  costs.  2Ld.  Ray.  1161.  See  further,  3  Chilty's  Com.  L.  158,9.  Bridgm.  index,  tit.  Inadequacy 
ot  Price  or  Consideration.  Chiltt/. 

The  oases  in  the  foregoing  note  are  misstated  and  misconceived,  I  think.  In  the  rase  in  Levinz, 
Hyde  and  not  Holt  presided.  The  jury  gave  the  value  of  the  horse  ins\end(^lhe  agreed  price,\ihkU 
proves  that  the  bargain  was  considered  not  valid,  but  a  sale  without  an  agreed  price,  upon  which  the 
defendant  was  bound  to  pay  what  the  property  was  reasonably  worth.  In  the  case  in  Raymond, 
PoweU,  and  not  Probyn,  made  the  remark  here  mentioned.  Holt  said,  "  if  a  man,  for  mmiey  paid, 
undertakes  to  do  an  impossible  thing,  shall  he  not  answer  in  damages?"  Assuredly:  he  ought  to  pay 
back  the  money,  which  should  be  the  measure  of  damages,  but  not  the  price,  in  a  case  like  this, 
where  it  is  obvious  the  party  was  not  aware  of  the  extravagant  and  impossible  engagement  he  was 
makiug.  In  this  last  case  there  was  no  judgment,  but  the  defendant,  perceiving  the  opinion  of  the 
coiirl  to  be  against  him,  offered  to  pay— what?  Not  the  agreed  price,  but  to  pay  back  the  2s.  6d.  he 
had  received  and  costs,  which  the  plaintiff  accepted.  Was  this  an  affirmance  of  the  contract?  Was 
It  ^otl^^thera  disaffirmance?  Uad  the  court  been  of  opinion  that  the  plaintiff  was  entitled  to  the  be- 
H€fit  of  the  contract,  h«  never  would  have  eonaented  to  receive  back  only  2s.  6(/. 
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ikat  in  consideration  A,  the  tenant,  will  repair  liis  house,  B,  the  landlord, 
will  not  sue  him  for  vraste.  Or,  it  may  be  for  mutual  forbearance  on  both 
sides  ;  as,  that  in  consideration  that  A  will  not  trade  to  Lisbon,  B  will  not 
trade  to  Marseilles  :  so  as  to  avoid  interfering  with  each  other.  3.  The 
third  species  of  consideration  is,  facio  ut  des  :  when  a  man  agrees  to  per- 
form any  thing  for  a  price,  either  specifically  mentioned,  or  left  to  the  de- 
termination of  the  law  to  set  a  value  to  it  As  when  a  servant  hires  himself 
to  his  master  for  certain  wages  or  an  agreed  sum  of  money  :  here  the  ser- 
vant contracts  to  do  his  master's  service,  in  order  to  earn  that  specific  sum. 
Otherwise,  if  he  be  hired  generally  ;  for  then  he  is  under  an  implied  con- 
tract to  perform  this  service  for  what  it  shall  be  reasonably  worth.  4.  The 
fourth  species  is,  do,  ut  facias  :  which  is  the  direct  counterpart  of  the  pre- 
ceding. As  when  I  agree  with  a  servant  to  give  him  such  wages  upon  his 
performing  such  work :  which,  we  see,  is  nothing  else  but  the  last  species 
inverted  :  for  servus  facit,  ut  herus  det,  and  herns  dal,  ut  servus  facial. 

"A  consideration  of  some  sort  or  other  is  so  absolutely  necessary  to  the 
forming  of  a  contract,  that  a  nudum  pactum,  or  agreement  to  do  or  pay  any 
thing  on  one  side,  without  any  compensation  on  the  other,  is  totally  void  in 
law  ;  and  a  man  cannot  be  compelled  to  perform  it.*  As  if  one  man  pro- 
mises to  give  another  £100,  here  there  is  nothing  contracted  for  or  given  on 
the  one  side,  and  therefore  there  is  nothi«g  binding  on  the  other.  And, 
however  a  man  may  or  may  not  be  bound  to  perform  it,  in  honor  or  con- 
science, which  the  municipal  laws  do  not  take  upon  them  to  decide,  cer- 
tainly those  municipal  laws  will  not  compel  the  execution  of  what  he  had 
no  visible  inducement  to  engage  for :  and  therefore  our  law  has  adopted 
the  maxim  of  the  civil  law,  that  ex  nudo  pacta  non  oritur  actio  A  But  any 
degree  of  reciprocity  will  prevent  the  pact  from  being  nude  ;  nay,  even  if 
the  thing  be  founded  on  a  prior  moral  obligation,  (as  a  promise  to  pay  a  just 
debt,  though  barred  by  the  statute  of  limitations,)  it  is  no  longer  nudum  pac- 
tum.t  And  as  this  rule  was  principally  established,  to  avoid  the  inconve- 
Jiience  that  would  arise  from  setting  up  mere  verbal  promises,  for  which  no 

*  This  must  be  read  as  confined  to  simple  contracts;  for  no  consideration  is  essential  to  the  validity 
of  a  contract  under  seal,  though  in  some  cases  creditors  may  treat  voluntary  deeds  without  consider- 
aiiou  as  fraudulent  and  invalid.  7  T.  R.  4??.  4  East,  200.  2  Scli.  &  Lef.  228.  Fonbl.  Treat.  Eq. 
2d  ed.  347,  n.  f.  Plowd.  308,  9.  The  leading  rale  with  respect  to  consideration,  is,  that  it  must  be 
some  benefit  to  the  party  by  whom  the  promise  is  made,  or  to  a  third  person  at  his  instance,  or  some 
detriment  sustained  at  the  instance  of  tiie  party  premieing,  by  the  party  in  whose  favor  the  promise  is 
made.  4  East,  455.  1  Taunt.  523.  A  written  agreement,  no(  under  seal,  is  nudum  pactum  with- 
out consideration;  and  a  negotiable  security,  as  a  bill  of  exchange,  or  promissory  note,  carries 
v.itli  it  prima  facie  evidence  of  consideration,  which  is  binding  in  the  hands  of  a  third  party,  to  whom 
it  lias  been  negotiated,  but  may  be  inquired  into  between  the  parties  to  the  bill,  &c.  themselves*  The 
consideration  lor  a  conti-act,  as  well  as  the  promise  for  which  it  is  given,  must  also  be  legal.  Thus, 
a  contract  for  the  sale  of  blasphemous,  obscene,  or  libellous  prints,  or  for  the  furtherance  of  immoral 
practices,  or  contrary  to  public  policy,  or  detrimental  to  the  rights  of  third  parties,  or  in  contravention 
of  the  statute  law,  in  all  these  cases  the  consiaerations  are  invalid,  and  the  contracts  void.  JSee  3 
Chitty's  Com.  Law,  63,  et  seq. 

t  It  has  been  thought  that  a  promissory  note  executed  to  the  payee  as  a  gift  or  present,  might  be 
enforced.  See  Williamson  and  wife  vs.  Losh,  7  T.  K.  351  ;  and  see,  also,  2  Bro.  Ch.  C.  610,  cited 
Chittyon  Bills,  71,  note o.  Yet  ilissaid  to  have  b«en  recently  decided  otherwise  in  Nash  r*.  Brown, 
cited  by  Chitty.ubi  supra. 

I  Where  a  man  is  under  a  moral  obligation,  which  no  court  of  law  or  equity  can  enforce,  and  pro- 
mises, the  honesty  and  rectitude  of  the  thing  is  a  consideiation.  As  if  a  man  promise  to  pay  a  just 
debt,  the  recovery  of  which  is  barred  by  the  statute  of  limitations;  or  if  a  man,  after  he  conies  of  age, 
promise  to  pay  a  meritorious  debt  contracted  during  his  minority,  liut  not  for  necessaries;  or  if  a 
1)ankrupt,  in  affluent  circumstances  after  his  certificate,  promise  to  pay  the  whole  of  his  debts;  or  if  a 
man  promise  to  perform  a  secret  trust,  or  a  trust  void  from  want  of  writing  by  the  statute  of  frauds. 
In  such,  and  many  other  instances,  though  the  promise  gives  a  compulsory  remedy  where  there  was 
none  before,  either  in  lawor  equity,  yet,  as  the  promise  is  only  to  do  \yhat  an  honest  man  ought  to  do, 
the  ties  of  conscience  upon  an  upright  man  are  a  sutTicient  consideration,  l.d.  Mansfield,  Cowp.  290. 
'i'hese  arc  the  words  of  Lord  Mansfield,  but  perhaps  the  promise  would  only  be  obligatory  in  the  three 
first  instances.  How  far  moral  obligation  is  a  legal  consideration,  see  a  learned  note  to  tne  reports 
*)y  Messrs,  Boianquet  and  Puller,  3  vol.  p.  249.  But  if  a  bankrupt  after  obtaining  his  certificate,  an 
infant  after  coining  of  age,  or  any  person  where  the  demand  is  barred  by  the  statute  of  limitations, 
promise  to  pay  a  prior  debt  when  he  is  able,  it  has  been  held  that  this  is  a  conditional  promise,  and 
that  the  plaint ifi'must  prove  the  defendant's  ability  to  pay.  2  Hen.  Bl.  116.  See  further,  on  this  sub- 
icct,  3d  vol.  Ch.  C.  L.  72.  Chnstian. 
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good  icason  roultl  be  assigned,  it  tlirreforc  does  not  hold  in  some  cases, 
where  such  promise  is  authentically  proved  by  written  documents.  For  if 
a  man  enters  into  a  voluntary  bond,  or  {fives  a  jjromissory  note,  he  sliall  not 
be  allowed  to  aver  the  want  of  a  consid(!ration  in  order  to  evade  the  pay- 
ment :  for  every  bond  from  the  solemnity  of  the  instrument,  and  every  note 
from  the  subscription  of  the  drawer,*  carries  with  it  an  internal  evidence  of 
a  good  consideration.  Courts  of  justice  will  therefore  support  them  both, 
as  against  the  contractor  himself;  hut  not  fo  tlie  prejudice  of  creditors,  or 
strangers  to  the  contract. 

"  We  are  next  to  consider,  thirdly,  the  thing  agreed  to  be  done  or  omit- 
ted. '  A  contract  is  an  agreement,  ui)on  suflicient  consideration,  lo  do  or 
not  to  do  a  particular  thing.'  The  most  usual  contracts,  whereby  the  right 
of  chattels  personal  may  be  acquired  in  the  laws  of  England,  are,  1.  That 
of  sale  or  exchange.  2.  That  of  bailment.  S.  That  of  hiring  and  borrow- 
ing.    4.  Thtii  of  debt. 

"  1.  Sale,  or  exchange,  is  a  transmutation  of  property  from  one  man  to 
another,  in  consideration  of  some  price  or  recompense  in  value:  for  there 
is  no  sale  without  a  recompense  :  there  must  be  quid  pro  quo.  If  it  be  a 
commutation  of  goods  for  goods,  it  is  more  properly  an  exchange  ;  but  if 
it  be  a  transferring  of  goods  for  money,  it  is  called  a  sale ;  Avhich  is  a  method 
of  exchange  introduced  for  the  convenience  of  mankind,  by  establishing  an 
universal  medium,  which  may  be  exchanged  for  all  sorts  of  otlier  property  ; 
whereas  if  goods  were  only  to  be  exchanged  for  goods,  by  way  of  barter, 
it  would  be  difficult  to  adjust  the  respective  values,  and  the  carriage  would 
be  intolerably  cumbersome.  All  civilized  nations  adopted  therefore  very 
early  the  use  of  money  ;  for  we  find  Abraham  giving  '  four  hundred  skekels 
of  silver,  current  money  with  the  merchant,'  for  the  field  of  Macpelah  ; 
though  the  practice  of  exchange  still  subsists  among  several  of  the  savage 
nations.  But  with  regard  to  the  law  of  sales  and  exchanges,  there  is  no 
difference.  I  shall  therefore  treat  of  them  both  under  the  denomination  of 
sales  only  ;  and  shall  consider  their  force  and  effect,  in  the  first  place,  where 
the  vendor  hath  in  himself,  and  secondly,  where  he  hatli  not  the  property  of 
the  thing  sold. 

"  Where  the  vendor  hath  in  himself  the  property  of  the  goods  sold,  he 
hath  the  liberty  of  disposing  of  them  to  whomsoever  he  pleases,  at  any  time, 
and  in  any  manner,  unless  judgment  has  been  obtained  against  him  for  a 
debt  or  damages,  and  the  writ  of  execution  is  actually  delivered  to  the  she- 
riff. For  then,  by  the  statute  of  frauds,  the  sale  shall  be  looked  upon  as 
fraudulent,  and  the  property  of  the  goods  shall  be  bound  to  answer  the  debt, 
from  the  time  of  delivering  the  writ.  Formerly  it  was  bound  from  the  teste, 
or  issuing  of  the  writ,  and  any  subsequent  sale  \vas  fraudulent;  but  the  law 

*  Mr.  Fonblanque,  in  liis  discussion  of  llicsii!).ject  of  consitlergtion,  referred  in  in  (lie  last  note  but 
one,  has  taken  notice  of  this  iiiaccpracy  :  lie  saysj  what  certainly  is  fully  established,  that  the  T.aut 
of  consideration  cannot  be  averred  by  the  maker  of  the  note,  if  the  action  be  brought  iiy  an  indorsee; 
but  if  the  action  be  brouglit  by  the  payee,  the  want  o(  consideration  is  a  bar  to  the  plaintiff's  recover- 
ingupenit.  J  Stra.  674.  Bull.  N.  I'.  S274.  ]  B.  &.  P.  651.  2  Atk.  1G2,  and  Chitfy  on  Bills,  68.  An 
indor.-^ee,  who  has  given  full  value  for  a  bill  of  exchange,  may  maintain  an  action  both  against  him 
who  drew  it  and  him  who  accepted  it,  without  any  consideration.  4  T.  R.  [W,  471.  5  Esp.  Rep.  178. 
.3  Esp.  R.  46.  The  most  important  authority  respecting  the  consiiieratinn  of  written  contracts,  is  the 
case  of  Rann  vs.  Hughes,  before  the  House  ofLords,  in  which  Lord  Chief  Baron  Skynner  delivered 
f  he  unanimous  opinion  of  the  judges,  that  an  administratrix  was  not  bound  by  a  written  promise  to 
pay  the  debt  of  her  intestate  out  of  her  own  property.  See  it  reported  in  7  T.  R.  350.  In  that  case, 
the  chief  baron  said,  that  '"all  contracts  are,  by  the  laws  of  England,  distinguished  into  agreements 
by  specialty  aiid  agreements  by  parol ;  nor  is  there  any  such  third  class,  as  some  of  the  counsel  have 
endeavored  to  maintain,  as  contracts  in  writing.  II  they  be  merely  written,  and  not  specialties,  they 
are  parol,  and  a  consideration  must  bp  proved.  He  oljsei  ved,  thaithe  words  ol  the  siaiute  of  frauds 
were  merely  negative,  and  that  executors  and  administrators  should  not  be  liable  out  of  their  own  es- 
tates, unless  the  agreement  upon  which  the  action  was  brought,  or  some  memorandum  thereof,  was 
in  writing,  and  signed  by  the  party.  J?ut  this  does  not  prove  that  the  agreement  was  slill  not  liable 
to  be  tried  and  judged  of  as  all  other  anreement?  merely  in  writing  arc  by  the  common  law,  and  does 
not  prove  the  convernie  of  the  proposition,  that  when  in  writing  the  party  must  be  at  all  events  liable." 

Chitli/. 
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was  thus  altered  in  favor  of  purchasers,  thoutrh  it  still  remains  tlic  same  be- 
tween the  parties ;  and,  therefore,  if  a  defendant  dins  after  the  award  in  franli- 
bcfore  the  delivery  of  the  writ,  his  goods  are  bound  by  it  in  the  hands  of  hia 
executors.* 

"  If  a  man  agrees  with  another  for  goods  at  a  certain  price,  he  may  not 
carry  them  away  before  ho  hath  paid  for  thent  ;  for  it  is  no  sale  without 
payment,  unless  the  contrary  be  expressly  agreed.  And,  therefore,  if  the 
vendor  says,  the  price  of  a  beaft  is  four  pounds,  and  the  vendee  says  he  wiH 
give  four  pounds,  the  bargain  is  struck  ;  and  they  neither  of  them  are  at 
liberty  to  be  off,  provided  immediate  possession  be  tendered  by  the  other 
side.  But  if  neither  the  money  be  i)aid,  nor  the  goods  delivered,  nor  ten- 
der made,  nor  any  subsequent  agrsenient  be  entered  into,  it  is  no  contract, 
and  the  owner  may  dispose  of  the  goods  as  he  pleases.  But  if  any  part  of 
the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  portion  of  the  goods 
delivered  by  way  of  earnest,  (which  the  civil  law  calls  arrha,  and  interprets 
to  be  '  mnptionis-venditionis  conlracta.  argument  urn,')  the  property  of  the 
goods  is  absolutely  bound  by  it ;  and  the  vendee  may  recover  the  goods  by 
action,  as  well  as  the  vendor  may  the  price  of  them.t  And  such  regard 
does  the  law  pay  to  earnest  as  an  evidence  of  contract,  that,  by  the  same 
statute,  29  Car.  II.  c.  3,  (not  in  force  in  Virginia,)  no  contract  for  the  sale 
of  goods,  to  the  value  of  £10,  or  more,  shall  be  valid,  unless  the  buyer  ac- 
tually receives  part  of  the  goods  sold,  by  way  of  earnest  on  his  part;  un-- 
less  he  gives  part  of  the  price  to  the  vendor  by  way  of  earnest  to  bind  the 
bargain,  or  in  part  of  payment ;  or  unless  some  note  in  writing  be  made 
and  signed  by  the  party,  or  his  agent,  who  is  to  be  charged  with  the  con- 
tract.t  And  with  regard  to  goods  under  the  value  of  £10,  no  contract  or 
agreement  for  the  sale  of  them  shall  be  valid,  unless  the  goods  are  to  be 
delivered  within  one  year,  or  unless  the  contract  be  made  in  writing,  and 
signed  by  the  party,  or  his  agent,  who  is  to  be  charged  therewith."  But 
livhatever  the  value  of  the  goods,  no  action  can  be  maintained  in  Virginia 

*  If  two  writs  .ire  deliyered  fotliesheriflrnn  the  sfime  day,  lie  is  bound  to  exeniite  the  first  wliich  he 
^'eceives;  but  if  he  levies  and  sells  under  the  second,  the  sale  to  a  vendee,  widioul  notice  of  the  first, 
js  irrevocable,  and  the  slierift' makes  himself  answerable  to  bolii  parties.     1  Salk.  320.    1  T.  R.  729. 

Chrittimi. 

t  The  property  does  not  seem  to  be  absolutely  bound  by  (he  earnest:  for  Lord  Holt  has  laid  down 
the  following  rules,  viz.:  ''That  notwithstanding  the  earnest,  the  money  must  be  paid  upon  fetching 
away  the  goods,  because  no  other  time  for  payment  is  appointed  ;  thai  earnest  only  binds  the  bargain, 
and  gives  the  parly  a  right  to  demand  ;  but  then  a  demand  without  the  payment  of  money  is  void; 
that,  after  earnest  given,  the  vendor  cannot  sell  the  goods  to  another,  without  a  default  in  the  vendee  ; 
and,  therefore,  if  the  vendee  does  not  come  and  pay,  and  take  the  goods,  the  vendor  ought  to  go  and 
request  him  ;  aud  then  if  he  does  not  come  and  pay,  and  take  away  the  goods  in  a  convenient  time, 
the  agreement  is  dissolved,  and  he  is  at  liberty  to  sell  (hem  to  any  other  p-rson.  1  Salk.  113.  See  3 
Camp.  426.  •  Christian. 

t  In  construing  the  statute  of  frand.a,  the  principal  difficulty  has  arisen  in  determining  what  acts  be- 
tween the  parties  amount  to  a  delivery  on  the  one  part,  and  accepiauce  on  the  other.  An  actual  de- 
livery by  the  seller,  and  acceptance  by  the  buyer,  is  not  necessary  in  all  cases ;  as  where  goods  are 
ponderous,  delivery  ol  the  key  of  the  warehouse  in  which  they  are  deposited,  or  delivery  of  other 
tokens  of  properly,  is  sufficient.  lAtk.  170.  1  East  194.  fSee  6  Ran.  473.]  Or  payment  of  ware- 
house rent  by  the  purchaser.  1  Camp.  Rep.  452.  VVhere  goods  are  sold  by  sample,  delivery  of  the 
sample  to  the  purchaser  may  be  part  delivery  within  the  statute  ;  5  Esp.  267.  7  lOast,  Xi ;  but  it  is 
otherwise  if  the  sample  be  not  part  of  the  bulk.  7  T.  R.  14.  Holt's  C.  IN.  P.  179.  Delivery  of  an 
order  by  the  seller,  to  a  wharfinger  or  warehouseman  who  has  the  custody  of  the  goods,  to  deliver 
fhecn  to  the  vendee,  is  sufficient  to  satisfy  the  statute.  2  Esp.  Rep.  598.  So,  it  a  purchaser  write  his 
name  or  initials  upon  the  ardcles  bought,  it  will  suffice ;  but  other  articles  bought  at  the  same  time 
will  not  pass  unless  the  signature  is  put  upon  them  also.  1  Camp.  233,  23.5,  n.  But  in  the  case  of 
Tempest  vs.  Fitzgerald,  where  the  defendant  agreed  to  purchase  a  horse  for  ready  money,  and  to  take 
it  at  a  distant  specified  day,  before  which  day  defendant  rode  the  horse  and  gave  directions  as  to  its 
treatment,  but  requested  that  it  might  remain  in  plaintiff's  possession  for  a  turther  time,  ^vhen  he 
would  fetch  it  away  and  pay  the  price,  to  which  plainlifi" assented,  and  the  horse  died  in  the  interval, 
it  was  held  that  there  vpas  no  acceptance  of  the  horse  within  the  meaning  of  the  statute  of  frauds.  In 
this  case  there  was  no  earnest  given,  nor  part  payment,  nor  any  note  or  mcinoraridum  in  writing, 
which  distinguishes  it  from  the  case  in  the  text;  and  as  it  was  a  ready-money  bargain,  the  purchaser 
could  have  no  right  to  takeaway  (he  horse  till  the  price  was  paid,  and  ol  course  there  could  be  no 
acceptance  on  the  part  of  the  defendant.  These  cases  will  illustrate  the  principle  on  which  the  sta- 
tute of  frauds  is  founded,  the  object  of  which  (in  the  language  of  Mr.  J.  Holroyd)  was  to  remove  all 
doubts  a?  to  the  completion  of  the  bargain,  and  it  tlieretore  requires  some  clear  and  unequivocal  acts 
10  be  done,  in  order  to  shew  that  the  thing  had  ceased  to  be  in  fieri.    3  Bar.  &  Aid.  684.       Chitty. 
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upon  the  ni^rcement,  if  it  is  tint  to  be  performed  within  a  year,  unless  there 
be  some  note  in  writin/r  or  memorandum  si^rned  by  the  party  or  his  agent. 
1  R.  C.  ch.  101,  §  1.  This  clause  docs  not  coniprchend  the  case  of  a  pro- 
mise upon  acontinifcncy  which  wi«?/ happen  within  the  year;  for  such  pro- 
mise is  good  without  writing.  As  wlurc  there  were  parol  promises  to  pay 
so  much  upon  the  return  of  a  siiijt,  or  upon  tlic  death  of  such  a  person  ; 
these  j)arol  promises  were  held  valid  lliough  the  ship  did  not  return,  or  the 
death  happen  within  the  year  ;  for  the  conflngency  might  have  happened 
within  that  time.  The  clause  extends  only  to  such  ])romiscs  as  by  express 
agreement  of  the  parties  are  not  to  be  performed  within  a  year.  3  Bur. 
1-278,  1281. 

So  it  is  said  that  an  agreement  for  goods  which  cannot  be  delivered  im- 
mediately, and  which  are  yet  to  be  manufactured  or  prepared  in  conse- 
quence of  the  agreement,  is  binding  without  writing,  though  the  delivery 
is  not  within  the  year  ;  as  an  agreement  to  take  a  carriage  when  it  is  built, 
or  corn  when  threshed,  &c.  ;  4  Bur.  2101  ;  and  this  principally,  I  presume, 
for  the  reason  just  given  in  the  other  cases,  rather  than  because  of  the  im- 
possibility of  immediate  delivery  ;  for  it  appears  by  a  late  decision  that  if  it 
was  the  understanding  ol'  the  parties  that  the  contract  was  not  to  be  com- 
pleted, although  it  was  to  be  commenced  within  a  year,  it  is  void,  unless  it  be 
in  writing  according  to  the  statute. 

It  is  proper  here  to  inform  the  student  that  the  case  cited  by  Mr.  Christian 
of  the  sale  of  an  article  in  a  state  fit  for  delivery,  the  delivery  of  which  is 
postponed  to  a  future  day,  arose  under  a  section  of  the  English  statute 
which  was  never  in  force  in  Virginia;  and  though  the  delivery  was  not 
postponed  beyond  the  year,  it  was  held  void.  In  Virginia  it  would  have 
been  good,  had  the  time  of  performance  been  within  the  year  : — otherwise 
it  would  not;  for  there  is  no  other  distinction  than  that  above  mentioned, 
which  arises  out  of  the  article  not  being  in  a  state  ready  for  delivery  at  the 
time  of  the  contract.     7  T.  R.  16,  17.     2  H.  B.  03.     3  East,  305. 

Where  goods  are  ponderous  and  incapable  of  being  handed  over  by  ac- 
tual delivery,  it  may  be  made  by  what  is  tantamount,  as  by  delivering  the  key 
of  a  warehouse  in  which  they  are.  Chaplin  vs.  Rogers,  1  East,  92.  G 
Rand.  473.     Starkie's  Ev.  part  4,  title  "  Possession." 

It  seems  that  under  the  statute  of  frauds  it  is  no  objection  to  the  validity 
of  a  contract  signed  by  the  seller,  that  he  cannot  enforce  it  against  the  buyer, 
because  the  buyer  has  not  signed  it.     .3  Taun.  1G9. 

"  As  soon  as  the  bargain  is  struck,  the  property  of  the  goods  is  transfer- 
red to  the  vendee,  and  that  of  the  price  to  the  vendor;  but  the  vendee  can- 
not take  the  goods,  until  he  tenders  the  price  agreed  oh.*     But  if  he  ten- 

*It  lias  long  been  settleJ,  that  delivery  to  an  agent  of  the  vendee,  (and  for  this  purpose  common 
carriers,  packers,  and  wharfingers,  arc  considered  to  stand  in  thai  ci;aracter,)  is  for  most  purposes  a 
delivery  to  the  vendee  himself.  But  tliis  species  of  delivery  affords  a  security  to  the  vendor,  upon 
credit,  which  does  not  exist  where  the  delivery  is  actually  made  to  the  vendee  himself;  for  if  the  ven- 
dor discover  that  the  vendee  is  insolvent,  or  has  become  bankrupt,  he  may  seize  upon  the  goods  ed 
sold  upon  credit,  and  delivered  into  the  hands  of  such  carrier,  &.c.  at  any  time  before  their  actual  and 
complete  delivery  10  the  vendee.  This  branch  of  the  law  \s  c;\\\ed  stoppage  in  transitu,  and  \\\oxig\i 
not  referred  to  in  tlie  text,  may  be  properly  stated  in  this  place,  from  its  importance  in  the  concerns 
of  trade  and  commerce.  This  laiv  is  founded  upon  an  equitable  right  in  (he  vendor  to  letain  the 
goods  until  the  price  be  paid  or  tendered,  for  stoppage  in  transitu  does  not  rescind  the  contract  of 
sale;  1  Atk-245.  3  T.  R.  466.  6  East,  2.^;  and  if  the  vendor  alterwards  offer  to  deliver  them,  he 
may.  unless  he  has  resold  them,  recover  the  price,  which  he  could  not  do  if  by  stopping  in  transitu 
the  sale  was  rescinded.  1  Camp.  109.  6  Taunt.  16v!.  The  right  extends  to  every  case  in  which  the 
contract  is  in  effect  a  sale,  and  the  consignor  substantially  tiie  vendor  of  the  goods.  3  East,  93.  Anib. 
399.  3  T.  R.  783.  It  extends  also  to  contracts  of  €:tc/ia7?^e,  as  to  an  agreement  between  the  consign- 
or andconsigsee  that  the  latter  shall  return  anoilicr  commodity  of  equal  value  in  p.ayment,  and  the 
fulfilment  of  which  engaijement  is  rendered  hazardous  by  his  insolvency.  Sitiings  postM.  Term, 
Guildhall,  18ii2.  3Ch.  C.  L.  346.  The  consignor  of  goods  for  sale  on  the  joint  account  of  himself 
ar.d  the  consignee,  may  exercise  this  right  in  ;lie  event  of  the  bankruptcy  or  insolvency  of  the  latter; 
6  East,  371;  but  it  does  not  arise  between  principal  and  factor,  for  the  property  is  never  devested  out 
of  the  principal,  and  the  factor  as  against  him  lias  only  a  right  of  lien  upon  the  goods,  and  he  cannot, 
after  parting  with  them,  repossess  himself  of  ihem  \v  hile  in  transitu.  1  East,  4.  2  New.  R.  64.  Nor 
can  the  surety  for  the  payment  of  the  price  of  goods  by  the  vendee,  though  he  may  have  accepted  the 
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tiers  the  money  to  the  vcmJor,  and  he  re^'iises  it,  the  vendee  inay  seize  the 
goods,  or  have  aa  action  against  the  vendor  Cor  detaining  them.  And  by  a 
regnlar  sale,  without  delivery,  the  property  is  so  at)solutely  vested  in  the 
vendee,  that  if  A  sells  a  horse  to  B  for  £10,  and  B  pays  him  earnest,  or 
signs  a  note  in  writing  of  the  bargain ;  and  afterwards,  before  the  delivery 
of  the  horse,  or  money  paid,  the  horse  dies  in  the  vendor's  custody,  still  he 
is  entitled  to  the  money,  because,  by  the  contract,  the  property  was  in  the 
vendee.  Thus  may  property  in  goods  be  transferred  by  sale,  where  the 
vendor  hath  such  property  in  himself. 

"  But  property  may  also  in  some  cases,  [in  England,]  be  transferred  by 
sale,  though  the  vendor  hath  none  at  all  in  the  goods  ;  for  it  is  expedient 
that  the  buyer,  by  taking  proper  precautions,  may  at  all  events  be  secure  ot 
his  purchase  ;"  and  this  is  the  case  of  sales  in  fairs  or  markets  overt,  that  is, 
open.  Such  sale  is  not  only  good  between  the  parties,  but  is  also  binding 
on  all  those  that  have  any  right  or  title  to  the  property.  These  principles, 
hojvever,  do  not  exist  with  us.  They  depend,  as  the  student  will  observe, 
upon  statutes  not  in  force  here,  anti  customs  which  prevail  no  where  in 
Virginia.  The  general  principle  of  our  law  unquestionably  is  "  non  (let 
quinon  habet  ;"  see  5  Ran.  36(i,  and  there  is  another  which  also  governs  in 
all  purchases, — "caveat  emptor."  Thus  if  I  lend  or  hire  property  to  ano- 
ther, and  he  sells  it,  my  right  is  not  thereby  affected  ;  nor  is  there  any  mar- 
ket overt,  in  Virginia,  where  such  sale  can  be  rendered  valid.  So  if  the 
landlord  of  an  inn  sell  his  customer's  horse,  or  a  goldsmith  his  watch  or 
jewels,  or  an  overseer  his  employer's  slave,  or  a  hired  wagoner  his  team, 

bills  drawn  upon  him  by  the  consignee  for  that  purpose,  stop  tlie  goods  in  transitu.  1  Bos.  &.  Piil.  563. 
If  a  partv,  being  indebted  to  another,  on  tlie  balance  of  accoimis,  including  bills  of  exchange  running 
accepted  by  the  latter,  consign  goods  to  him  on  account  of  this  balance,  the  consignor  has  no  right  to 
stop  iliem  in  transitu,  upon  the  conignee  becoming  insolvent  before  the  bills  are  paid.  4  Camp.  31.  If 
a  sale  l)e  legalized  by  license,  and  the  vendor  be  an  alien  enemy,  he  may  stop  the  goods  in  transitu ; 
15  East,  419 ;  and  any  authorised  agent  of  the  consignor  may  exercise  the  riglit.  See  1  Campb.  369. 
Though  the  consignment  must  be  on  credit,  at  least  for  some  part  of  the  price,  yet  partial  payment, 
acceptance  of  bills  on  account  of,  and  not  as  actual  payment,  or  the  vendor's  being  indebted  to  the 
vendee  in  part  of  the  value,  will  not  defeat  the  right  to  resume  possession  before  actual  delivery  to  the 
vendee.  7  T.  R.  440,  61.  3  East,  93.  2Vern.ii03.  It  is  necessary  that  the  consignee  should  be- 
come bankrupt,  or  be  insolvent,  for  the  vendor  to  exercise  this  right.  6  Robinson  Ad.  R.  321.  It  is 
not  necessary  tliat  the  vendor,  to  exercise  this  right  of  stoppage,  should  actually  lake  possession  of 
the  property  consigned  by  corporal  touch;*  he  may  put  in  his  claim,  or  demand  of  his  right  to  the 
goods  in  transitu,  either  verbally  or  in  writing,  and  it  will  be  equivalent  in  law  to  an  actual  stoppage 
of  the  goods,  provided  it  be  made  before  the  transit  has  expired.  2  B.  &  P.  457,  462.  2  Esp.  11.  613. 
Co.  B.  L.  494.  1  Atk.  245.  Amb.  399.  3  East,  394.  This  right  may  be  exercised  by  making  out  a 
new  invoice  or  bill  of  lading;  Holt  C.  N.  P.  338;  but  such  a  claim  on  the  part  of  the  conj-^wee  would 
not  be  sufficient  to  devest  the  former  of  his  right.  2  Esp.  613.  5  East,  175.  14  East,  308.  The  tran- 
situs  in  goods  continues  till  there  has  been  an  actual  delivery  to  the  vendee  or  his  agent  expressly  au- 
thorized for  ihat  purpose,  with  the  express  or  implied  consent  of  the  vendor,  to  sanction  such  delivery. 
3  T.  R.  466.  5  East;  181.  The  delivery  of  goods  to  the  master  on  board  a  ship  wholly  chartered  by 
the  consignee,  is  not  such  a  delivery  to  the  vendee  as  to  put  an  end  to  the  irarisittis;  for  the  master 
is  a  carrier  of  both  consignpr  and  consignee:  and  till  a  ship  is  actually  at  the  end  ol  her  voyage,  the 
right  of  stoppage  in  transitu  continues:  and  where  a  ship  came  into  port  without  performing  quaran- 
tine, wlven  .she  ougiit  to  have  done  so,  and  the  assignees  of  the  consignee,  who  had  become  bank- 
rupt, took  possession  of  the  goods,  and  the  ship  was  ordered  out  of  port  to  pertbrm  quarantine,  where 
an  agent  of  the  consignor  claimed  the  goods  on  behalf  of  his  principal,  it  was  held  tliat  the  consignor 
had  properly  exercised  and  might  claim  a  stoppage  in  transitu.  1  Esp.  240.  And  goods  deposited  in 
the  king's  warehouses,  under  ^  Geo.  III.  c.  59,  may  be  stopped  in  transitu,  though  they  have  been  - 
claimed  by  the  consignee.    2  Esp.  663. 

On  the  other  hand,  the  /ransitiis  mny  be  determined  by  delivery  of  the  key  of  the  warehouse  where 
the  goods  are  deposited  to  the  vendee,  3  T.  R.  464.  8  T.  R.  199,  or  payment  of  rent  for  such  ware- 
house to  the  vendor,  or  to  the  wharfinger  with  the  vendor's  privity.  1  Camp.  452.  2  Camp.  243.  ) 
Marsh.  257,  8.  t  And  in  all  similar  cases  of  constructive  delivery  and  acceptance,  the  right  to  stop-r 
page  in  transitu  is  at  an  end.  See  7  Taun.  278.  2  Bar.  &  Cres.  549.  1  Bayn.  &- Moody,  N.  P.  C.  6; 
and3Chitiv'aCom.  L.340.    [See  6  Ran.  484,  &c.    See  3  Barn.  &  Aid.  684.]  Chilly.      \ 

The  consignment  of  goods  passes  the  title,  subject  to  the  right  of  stoppage  tw^ransi^a;  ST.  R.  330;  . 
and  an  action  against  the  carrier  for  a  loss  must  be  brought  by  the  consignee.    3  Bos.  &  I'ul.  584.        j 

In  1  Barn.  &  Cres.  181,  the  case  was:  Goods  were  sent  by  a  carrier,  who,  finding  the  consignee 
insolvent,  retained  the  goods  for  account  of  his  charges.  The  right  of  stoppage  in  transitu  was  held 
not  to  be  devested,  notwithstanding  he  had  landed  part  of  the  cargo,  he  having,  after  information  of 
the  insolvency,  reloaded  it  and  carried  it  lo  his  own  premises. 

tThe  endorsement  over  to  another  person,  by  the  consignee, of  the  bill  of  lading, nperntes  a  trans- 
fer of  the  propcitv,  but  the  delivery  over  of  the  shipping  note  docs  not.  1  Carr  &  Payne,  53.  11  C 
L.K.309.  ■ 
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all  tlioae  siilus  arc  vdkI,  uijIcss  some  autliority,  either  express  or  implied,  01115* 
be  shewn  for  his  doing  so.  See  1 1.  C  L,  R.  73.  Tiiis  authority  is,  indeed, 
sometimes  implied  I'rom  the  necessity  of  the  case  ; — as  where  in  u  foreign 
j)ort  a  ship  wants  repairs,  tjje  master  may,  by  the  maritime  law,  hypothecate 
the  bottom;  2  P.  VVms.  3G7 ;  that  is,  may  by  contract  bind  the  ship  hersell' 
1  to  pay  lor  the  re{)airs:  but  he  cannot  do  so  unless  the  ship  is  in  a  foreign 
I     port,  for  then  there  is  no  imperious  necessity  requiring  it. 

Accordingly,  we  lind  it  laid  down  exi)!icitly  in  the  English  books,  that  the 
true  owner  of  goods  does  not  lose  his  i)roperty  by  a  sale  made  by  any  pos- 
sessor of  them,  unless  it  be  made  in  market  overt  as  it  is  called  :  3  Atk. 
•19.  1  VVils.  8.  -2  Str.  1 187.  -^  T.  R.  370 :  but  as  there  is,  properly  speak- 
ing, no  market  overt  in  Virginia,  the  doctrine  is  true  here,  without  that 
(lualilication.  It  is,  indeed,  a  maxim,  that,  "  although  equitable  rights  may, 
in  favour  of  fair  buuajide  purchasers  for  valuable  consideration  and  without 
notice,  be  lost  by  sale,  legal  rights  never  can,  unless  there  be  fraud,  as  in 
the  case  of  a  prior  mortgagee  standing  by  whilst  auother  is  throwing  away 
his  money  by  purchasing  the  mortgage,  without  giving  notice  of  the  prior  in- 
cumbrance. In  cases  of  legal  rights,  the  principle  oi' caveat  emptor  properly 
applies."  1  Wash.  217.  Hence,  even  a  purchaser  at  a  sherilPs  sale  is  not 
protected  in  his  purchase,  if  the  property  he  buys  docs  not  belong  to  the 
debtor,  but  to  another.  Id.  313.  His  remedy,  where  the  title  to  the  pro- 
perty sold  is  not  good,  will  appear  in  a  following  passage  in  this  chapter. 

The  doctrine  just  laid  down,  applies  to  bonds,  bills,  and  promissory  notes, 
but  not  to  money  itself.  '  For  money,  it  is  said,  has  no  mark  by  which  the 
Owner's  title  can  be  known.  And  so  as  to  bank  notes  which  serve  the  pur- 
poses of  money,  though  it  was  formerly  held  otherwise.  See  1  Atk.  50. 
The  bojia  fide  holder  of  bank  notes  or  bills  of  exchange  payable  to  bearer, 
who  has  acquired  them  in  the  course  of  business,  (5  John.  C.  54.  1  Burr. 
452.  3  Bur.  1516,)  has  a  title  to  them,  though  the  former  owner  lost  them, 
or  was  robbed  of  them  ;  for  they  are  universally  treated  as  nioi>ey,  and  it  is 
necessary,  for  the  purposes  of  commerce,  that  their  free  circulation  should 
be  unobstructed.  But  mere  securities  or  documentary  evidences  of  debt, 
ais  military  certificates  or  treasury  notes,  are  not  within  the  exception  to  the 
general  rule  above  mentioned.  1  Call,  500.  1  Ran.  12.  4  Barn.  &  Aid, 
1.     Yet  see,  as  to  the  bonds  of  a  foreign  prince,  10  C.  L.  R.  16. 

"  By  the  civil  law  an  implied  warranty  was  annexed  to  every  sale,  in  re- 
spect to  the  title  of  the  vendor ;  and  so  too,  in  our  law,  a  purchaser  of  goods 
and  chattels  may  have  a  satisfaction  from  the  seller,  if  he  sells  them  as  his 
own  and  the  title  proves  deficient,  without  any  express  warranty  for  that 
purpose."  If  a  man  has  possession  of  a  personal  chattel,  and  affirms  it  to 
be  his,  and  sells  it,  this  amounts  to  a  warranty,  and  the  buyer  may  have  his 
action  if  the  title  prove  defective.  Per  Holt,  1  Salk.  210.  Carth.  90.  3 
T.  R.  57,  accord.  In  the  last  case  cited,  it  is  said  by  Buller,  J.  very  cor- 
rectly, that  the  warranty  is  equally  implied  by  the  affirmation  and  sale,  whe- 
ther the  vendor  is  in  or  out  of  possession. 

I  have  just  observed,  that  if,  on  an  execution  against  one,  the  property 
of  another  person  is  taken,  the  purchaser  at  the  sheriff's  sale  is  not  thereby 
(Protected  against  the  claim  of  the  real  owner ;  and  reference  is  made  to 
(this  passage  as  to  the  remedy  of  the  purchaser  in  case  of  eviction.  I  shall 
therefore  enter  somewhat  at  large  into  the  principle  of  sheriff's  sales,  and 
Ithe  remedies  of  the  respective  parties  who  may  be  injured  by  them. 
I  By  the  writ  of  fieri  facias  directed  to  the  sheriff,  he  is  commanded  to  take 
the  goods  of  the  defendant  to  satisfy  the  debt,  and  in  like  manner  upon  a 
casa  he  is  authorized  by  law  to  receive  his  goods  in  discharge  of  his  body 
1\  Vom  execution.  If,  however,  in  these  cases  he  takes  or  receives  the  pro- 
I  nerty  of  a  third  person,  without  his  assent,  and  sells  it  under  the  execution. 
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the  property  of  the  Irue  owner,  as  we  have  seen,  is  not  divested,  but  he  has 
ample  remedy.  He  may  in  some  cases,  before  the  sale,  enjoin  the  sheriff 
in  chancery  from  selling;  and  this  was  once  an  usual  course  of  proceeding. 
3  Mun.  99,  559.  5  Mun.  103,  175.  But  if  the  sheriff  has  sold,  he  may 
then  either  sue  the  purchaser  at  the  sheriff's  sale,  and  recover  back  the  pro- 
perty by  action  of  detinue,  or  its  value  by  action  of  trover:  1  Bur,  32.  1 
Wash.  217,  313:  or  he  may  bring  an  action  of  trespass  against  the  plain- 
tiffin  the  execution  before  the  money  is  paid  to  him,  or  after  he  receives  it 
he  may  sue  him  in  trover,  since  the  property  has  been  wrongfully  taken, 
and  converted  to  his  use  by  the  sale  of  the  sheriff,  who  is  his  agent ;  or  he 
may  sue  the  sheriff  in  trespass  or  trover  for  taking  and  selling  the  property. 
Cooper  vs.  Chitty,  1  Bur.  20.  If  he  sues  and  recovers  of  the  sheriff,  the 
sheriff  may,  if  he  has  paid  the  money  over,  compel  the  plaintiff  in  the  exe- 
cution to  refund  it,  as  money  paid  to  his  use  ;  1  Bur.  32  ;  unless  indeed 
the  plaintiff  can  shew  that  he  has  lost  the  debt  by  the  sheriff's  culpable 
negligence  in  levying  on  property  which  did  not  belong  to  the  defendant, 
although  there  was  abundant  property  to  which  his  right  was  unquestiona- 
ble. The  plaintiff,  on  his  part,  if  the  money  is  refunded  by  him,  may  move 
to  have  the  return  on  the  execution  amended,  so  as  to  enable  him  to  sue 
out  a  new  execution  against  the  defendant's  goods  or  his  body  ;  and  so  too 
may  the  sheriff,  if  he  has  ignorantly  made  his  return  that  he  had  levied  on 
the  defendant's  goods,  have  leave  to  amend  it  so  that  another  execution  may 
issue. 

It  seems,  at  first  view,  hard  that  the  sheriff  should  be  liable,  where,  on  an 
execution  against  A,  he  has  ignorantly  taken  the  property  of  B.  This  seems, 
however,  to  be  an  inevitable  inconvenience  growing  out  of  the  nature  of  the 
thing,  and  the  law  has  moreover  sufficiently  protected  the  sheriff  by  various 
remedies.  Thus,  though  he  has  taken  the  property,  he  is  not  compellable 
to  proceed  to  sell,  if  he  discovers  his  error.  Or  if  he  still  doubts,  the  law 
permits  him  to  summon  a  jury  to  try  the  right  of  property,  and  if  the  verdict 
is  that  the  property  belongs  to  another  than  the  defendant  he  is  justified  in 
delivering  it  up.  The  contrary  verdict,  however,  does  not  protect  him 
against  the  suit  of  the  true  owner.  Yet  he  is  not  without  relief,  for  the 
court  of  law,  perhaps,  might  interfere  if  he  be  still  reasonably  doubtful 
about  the  right;  1  Bur.  -37:  or  he  may  file  his  bill  in  chancery  against  the 
several  parties  concerned  in  interest,  and  compel  them  to  interplead  and  li- 
tigate the  right  in  order  to  ascertain  to  whom  the  property  belongs.  Id. 
But  yet  it  is  now  decided,  that  except  where  the  property  has  some  peculiar 
value  or  properties  which  attach  the  owner  to  it,  and  cannot  be  replaced  by 
a  purchase  of  similar  property  in  the  market,  equity  will  not  interfere  at  the 
suit  of  the  OWNER.  3  Ran.  25,  176.  Slaves  are  prima  facie  to  be  consider- 
ed as  having  that  peculiar  value.  6  Ran.  194,  506.  But  besides  these  re- 
medies afforded  to  the  sheriff  by  common  law,  he  is  now  placed  out  of  all 
danger  and  relieved  of  every  difficulty  by  the  provisions  of  our  statute  law. 
1  R.  C.  ch.  134,  §  25.  This  act  provides  that  if  there  be  doubts  as  to  the 
right  of  property,  the  sheriff  may  demand  a  bond  of  indemnity  of  the  plain- 
tiff in  the  execution,  and  if  it  be  not  given,  he  is  justified  in  redelivering  the 
property  to  the  party  from  whom  it  was  taken.*  If,  on  the  other  hand,  the 
bond  be  given,  the  true  owner  of  the  property  is  barred  of  his  right  of  ac- 
tion against  the  sheriff,  unless  the  obligors  in  the  bond  prove  insolvent.  Al- 
though these  bonds  will  be  the  subject  of  remark  elsewhere,  it  may  not  be 
improper  to  observe  here, 

1.  That  if  the  sheriff  takes  no  indemnifying  bond,  his  case  stands  pre- 
cisely as  it  did  at  common  law,  and  his  liabilities  are  the  same. 

"  A  constable  cannot  take  such  bond  under  a  justice's  execution. 

46* 
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2.  That  if  the  obligors  prove  insolvent,  his  case  in  like  manner  is  the 
same  as  it  was  at  common  law,  and  his  liabilities  are  the  same. 

3.  That  if  a  good  bond  be  taken,  the  owner  is  barred  of  his  action 
against  the  sheriff,  but  as  against  him  only  ;  for  his  right  of  property  re- 
mains, and  he  may,  as  before,  bring  his  action  of  trespass  or  trover  against 
the  plaintiff  in  the  execution,  who  by  the  indemnifying  bond  has  complete- 
ly identified  himself  with  the  transaction  ;  or  he  may  sue  the  purchaser  at 
the  sale  in  detinue  or  trover,  and  recover  from  him  the  property  in  specie, 
or  its  value. 

We  come  next  to  the  case  of  the  vendee.  He,  as  we  have  seen,  is  liable 
to  the  action  of  the  true  owner  of  the  property  which  he  purchased.  What 
are  his  remedies  over?  I  had  supposed  he  had  several.  But  the  court  of 
appeals,  in  a  recent  case,  appear  to  have  gone  the  whole  length  of  deciding, 
that  the  purchaser  at  a  sherifTs  sale  runs  all  risques,  and  has  no  remedy  at 
all  for  defect  of  title.  4  Ran.  8.  See  5  Sergt.  &  Rawie,  '225.  9  Wheat.' 
616.  And  this  upon  the  principle  that  the  rule  caveat  emptor  applies  in  all 
its  strictness  to  judicial  sales.  If^  however,  the  sheriff  knew  at  the  time  of 
the  sale  that  the  property  was  not  the  property  of  the  defendant,  he  has 
been  held  clearly  liable  to  the  vendee  ;  for  the  law  raises  an  implied  pro- 
mise in  a  sheriff  selling  goods  taken  in  execution,  that  he  did  not  know  the 
title  was  not  good,  and  if  he  did  know  it  he  is  clearly  responsible.  5  Taun. 
657.     1  Eng.  Ca.  224. 

Before  concluding  this  note,  I  will  observe,  that  although  a  purchase  un- 
der an  execution  is  no  protection  against  the  claims  of  third  persons,  as  we 
have  seen,  yet  it  is  a  complete  protection  against  the  claims  of  the  parties 
to  it.  So  that  if  A  recovers  judgment  against  B,  and  execution  issues  and 
is  levied  on  B's  slave,  which  is  sold  and  purchased  by  C,  and  then  the  judg- 
ment is  totally  reversed,  yet  is  C's  title  good :  Matthew  Manning's  case,  8 
Co.  96.  1  Bur.  34.  1  Wash.  313.  4  Ran.  427 :  for  it  is  the  policy  of 
the  law  to  support  sheriff's  sales,  unless  where  the  rights  of  third  persons 
are  affected  by  them.  If,  indeed,  the  sale  under  an  execution  be  wholly 
void,  the  defendant  may  recover  the  property  sold  from  the  purchaser  by 
action  of  detinue,  though  he  cannot  resort  to  a  court  of  equity  for  redress. 
4  Ran.  427. 

But  though  in  sales  of  personal  property  a  warranty  of  title  is,  except  in 
judicial  sales,  always  implied,  yet  with  regard  to  the  goodness  of  the  wares 
so  purchased,  the  vendor  is  not  bound  to  answer:  unless  he  expressly  war- 
rants them  to  be  sound  and  good,  or  unless  there  is  no  opportunity  of  in- 
spection ;  4  Camp.  144,  169.  6  Taun.  108 ;  or  unless  he  knew  them  to  be 
otherwise,  and  hath  used  any  art  to  disguise  them  ;  or  unless  they  turn  out 
to  be  different  from  what  he  represented  them  to  the  buyer  ;  or  unless  they 
are  provisions,  in  which  case  it  is  always  implied  that  they  are  wholesome; 
or  unless  the  goods  are  manufactured  by  order,  in  which  case  a  stipulation 
is  implied  that  they  shall  be  proper:  4  Camp.  144,  169.  6  Taun.  108.  3 
B.  C.  166,  n.  22.  So  if  sold  by  sample,  they  must  correspond  with  it. 
And  if  the  contract  describe  the  goods  as  of  a  particular  denomination, 
there  is  said  to  be  an  implied  warranty  that  they  shall  be  of  a  merchantable 
quality  of  that  denomination.     3  B.  C.  166,  n.  22. 

The  doctrine,  as  here  laid  down,  I  take  to  be  substantially  correct,  and 
to  be  the  law  both  of  courts  of  law  and  equity.  Thus,  there  are  three  dis- 
tinct grounds  on  which  the  seller  is  chargeable  for  defects  of  quality  in  the 
articles  sold.  1.  A  misrepresentation  of  the  quality  accompanied  by  a 
knowledge  of  the  defect  ;  and  the  scienter  is  essential.  2.  The  fraudulent 
use  of  some  art  to  disguise  the  real  quahty,  whereby  the  buyer  is  deceived  : 
for  this  will  of  itself  suffice  to  maintain  an  action  of  deceit,  though  there 
vvas  no  misrepresentation  by  ivords.     It  is  a  misrepresentation  by  acts, 
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which  carry  with  them  also  decisive  evidence  of  a  knowledge  of  the  defect, 
and  thus  of  themselves  establish  the  scienter.  3.  A  warranty  ;  but  this 
ought  to  be  expressed,  for  a  warranty  as  to  the  goodness  of  the  wares  is 
not  to  be  implied,  unless  from  a  false  affirmation,  accompanied  by  a  knovo- 
ledge  of  its  falsehood.     See  4  Ran.  5. 

A  warranty,  if  express,  requires  no  scienter,  for  it  makes  the  party  liable 
for  defects,  although  he  did  not  know  of  them.  2  East,  446.  But  even 
an  express  warranty  does  not  render  him  responsible  for  obvious  defects,  or 
those  which  arc  discernible  without  the  possession  or  exercise  of  any  par- 
ticular skill  as  to  the  subject  matter.  Thus  the  defect  of  an  horse's  eye  is 
often  a  secret  defect  which  some  skill  is  requisite  to  discover.  A  warranty, 
therefore,  extends  to  it.  But  if  a  horse  was  stone  blind,  a  warranty  of 
soundness  would  not  extend  to  his  sight ;  unless,  indeed,  the  buyer  had 
never  seen  him,  and  bought  him  on  the  faith  of  the  seller's  word,  without 
being  informed  of  the  defect. 

As  to  a  misrepresentation  of  the  quality,  it  is  material  to  observe,  that  in 
order  to  constitute  a  ground  of  action,  there  must  be  a  wilfully  false  mis- 
representation of  a  fact  as  contradistinguished  from  mere  matter  of  judg- 
ment and  opinion,  A  mere  allegation  or  affirmance  of  a  quality  which 
Tests  on  opinion  or  judgment,  and  which  turns  out  not  to  exist,  is  held  not 
to  charge  the  seller  without  either  an  express  warranty  or  a  scienter  to  the 
contrary.  But  if  a  seller  undertakes  to  represent  a  fact,  he  is  liable  if  it 
turns  out  to  be  untrue,  because,  if  he  states  it  as  of  his  own  knowledge,  his 
liability  cannot  be  doubted  if  it  be  false;  and  if  he  makes  the  statement 
upon  information  derived  from  others,  he  ought  to  give  it  as  he  had  it,  so 
that  the  party  to  whom  it  was  given  might  judge  for  himself.  9  Vez.  21. 
Thus  in  the  case  ©f  Macdonald  vs.  Fraser,  (Doug.  261,)  where  a  broker 
represented  to  the  insurer  that  the  vessel  to  be  insured  was  seen  safe  in  the 
Delaware  on  the  11th  December,  whereas  she  was  lost  on  the  9th,  the  poli- 
cy was  held  void.  On  this  distinction  between  matter  of  opinion  or  judg- 
ment, and  matter  oi  fact,  Buller  J.  remarks  in  3  T.  R.  57,*  that  "  the  as- 
sertion of  what  is  mere  matter  of  judgment  and  opinion, — of  a  matter  of 
which  the  defendant  has  no  particular  knowledge,  but  of  which  many  men 
will  be  of  many  minds,  and  which  is  often  governed  by  whim  and  caprice, 
does  not  furnish  sufficient  ground  of  action.  Such  an  affirmation  is  what 
is  called  a  nude  assertion,  such  as  the  party  deceived  may  exercise  his  own 
judgment  upon  ;  as  where  it  is  a  matter  of  opinion,  he  may  make  enquiries 
into  the  truth  of  the  assertion,  and  it  becomes  his  own  fault  from  laches 
that  he  is  deceived.  If  the  assertion  be  a  nude  assertion,  it  is  that  sort  of 
misrepresentation  which  does  not  lie  merely  in  the  knowledge  of  the  de- 
fendant, but  may  be  enquired  into.  The  plaintiff  is  bound  to  enquire,  and 
he  cannot  recover  damages  if  he  suffers  by  his  own  laches."     3  T.  R.  54. 

As  to  a  warranty,  it  is  further  to  be  observed,  that  it  must  be  made  at  the 
time  of  sale,  and  not  after  it ;  3  B.  C.  166  ;  and  it  is  also  said  that  it  must 
be  in  the  present  tense,  "  that  the  article  is  sound,"  not  that  "it  will  con- 
tinue  sound."  3  B.  C.  166.  Lord  Mansfield  thought  otherwise.  2  Esp. 
630.     Douglass,  735. 

The  warranty  proved  must  correspond  with  the  warranty  declared  on.  A 
general  warranty  laid  in  the  declaration  is  not  sui)ported  by  proof  of  a 
qualified  warranty,  and  the  plaintiff  cannot  recover,  though  the  defect  does 
not  fall  within  the  qualification.     4  Barn.  &  Cres.  445.      10  C.  L.  R.  377. 

*  See  7  John.  C.  R.  194,  citing  ihis  case  from  T.  R.  It  is  observable  tliat  Lord  Kenyon  considers 
the  p<»rly  as  having  no  riglit  tn  complain  where  the  misreprepentation  respected  title  to  real  es- 
tate, for  he  sliould  look  to  the  title  deeds.  Kent,  C,  however,  subjected  the  defendant,  who  Jiad  sup- 
pressed the  fact  of  an  incumbrance,  to  the  damages  sustained  Ijy  the  party  to  whom  the  misrepresen- 
tation was  made.  The  party  was  charged  upon  the  ground  of  the  fraud — not  of  a  warranty,  forthere 
isnoimplied  warranty  on  the  sale  of  real  estate.    1T.R.755.    2B.&P.13.    6T.R.606.   Doug.654. 
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In  case  of  deceit,  or  misrepresentation,  tlic;  buyer  should  promptly  re- 
turn the  defective  article :  hut  where  there  is  a  warranty,  c.  g.  of  a  horse, 
and  he  proves  to  have  been  unsound  at  tiie  tiuie  of  the  contract,  the  seller 
is  liable  without  the  return  of  the  horse,  or  notice  given  of  his  unsound- 
ness;  1  H.  B.  17.  1  T.  R.  136  ;  unless  wliere  the  warranty  is  coupled,  at 
the  time  of  the  contract,  with  an  undertaking  on  the  j)art  of  the  seller  to 
take  liim  back  and  refund  the  price,  if  on  trial  he  shall  be  found  to  have 
any  defect  warranted  against;  for  then  the  buyer  must,  to  entitle  him  to 
his  action,  return  him  as  soon  as  he  has  had  a  reasonable  time  for  trial ;  un- 
less, indeed,  he  lias  been  induced  by  the  seller  himself  to  prolong  that 
time.  2  H.  B.  573.  2  T.  R.  745.  So  where  it  was  provided  that  the 
horse  should  be  deemed  sound  unless  returned  in  two  days,  then  tlie  re- 
turn within  that  time  is  essential  ;  but  where  the  warranty  was  of  sound- 
ness and  of  a  certain  age,  with  a  provision  that  if  not  returned  in  two  days 
the  horse  would  be  deemed  sound,  this  provision  was  held  not  to  apply 
to  the  warranty  of  his  age,  so  that  the  seller  was  liable  to  the  buyer's  ac- 
tion on  that  warranty,  though  he  was  not  returned  within  the  time.  2  T. 
R.  745. 

In  an  action  on  the  warranty  of  a  horse,  the  measure  of  damages  is  the 
price  paid  for  him  if  he  is  returned  ;  if  not,  then  the  difference  between 
his  real  value  and  the  price  given.*  As  to  this,  see  2  J.  B.  Moore,  106. 
And  if  he  is  not  tendered  to  the  defendant,  the  buyer  can  recover  no  dam- 
ages for  the  expense  of  keeping  him.  1  Taun.  566.  The  converse  of  the 
proposition  seems  to  follow  ;  that  a  tender  will  give  a  right  to  damages. 
And  where  the  buyer  a  few  days  after  his  purchase  sells  to  another,  and  the 
horse  proves  unsound,  whereupon  the  buyer  is  made  liable  to  his  vendee  in 
an  action,  his  vendor  shall  be  liable  for  the  costs  of  the  suit,  as  well  as  for 
the  price  of  the  horse,  if  he  had  notice  of  the  action.     2  Marsh.  431. 

If  the  horse  be  not  promptly  returned,  the  purchaser  cannot  recover  back 
the  price,  but  damages  only.  1  T.  R.  1-36.  5  E.  449.  7  E.  274.  Nor 
can  he  defend  himself  against  an  action  for  the  price  where  he  has  doctored 
the  horse,  but  must  bring  his  cross  action  on  the  warranty,  or  for  the  deceit. 
Id.  2  Camp.  410.     1  N.  R.  260. 

2.  Bailment,!  from  the  French  bailler,  to  deliver,  is  a  delivery,  says  Mr. 

*As  to  the  measure  of  damages,  in  cases  of  deceit  and  warranty  of  title,  see  1  Cliiify,  145,  349,  note 
b.  3  Camp.  477.  19  John.  228.  7  Petersdorft",  540.  In  Rice  I's.  White,  hereafter  to  be  reported, 
Leigh  contended  that  the  measure  of  damages  sliould  be  the  actual  loss  of  the  party,  and  liiat  lie  might 
recover  for  afterborn  issue  of  a  female  slave  soM  with  warranty,  the  title  to  whom  proved  defective. 
Johnson,  contra,  contended  that  the  measure  of  damages  was  tlie  purchase  money  with  interest. 

t  Though  my  own  view  of  the  lawof  bailment  is  pretty  much  at  large,  I  have  thought  it  advisable 
to  preserve  the  following  note  ol  Mr.  Chitty  : 

As  to  bailments  in  general,  see  Coggs  &  Barnard,  '2  Ld.  Raym.909  ;  Sir  William  Jones  on  Bail- 
menis,  and  3  Chitiy's  C.  L.  354  to  38(3.  The  nature  of  bailments,  though  not  incorrectly,  is  very  im- 
perfectly treated  in  the  text ;  ii  has  therefore  been  thought  advisable,  for  the  purpose  ot  practical  uti- 
lity, to  arrange  the  law  on  this  subject  more  in  detail  in  a  note. 

Sir  W.  Jones  has  divided  bailments  into  live  sorts,  viz. :  1.  DepOaihim,  or  deposite.  2.  Mandatiim  or 
commission,  without  recompense.  3.  Commodaluni,  ov  loan  for  use,  without  pay.  4.  Pignori  ac- 
ceptum,  or  pawn.  5.  Locatum,  or  hiring,  which  is  always  with  reward.  Tliis  last  is  subdivided  into, 
1.  Locatio  ret,  or  hiring,  by  which  the  hirer  gains  the  temporary  use  of  the  thinif.  2.  Locatio  opens 
ficiendi,  when  something  is  to  be  done  to  the  thing  deKvered.  3.  Locatio  operis  inercium  vehenda- 
rnm,  v  hen  the  thing  is  merely  to  be  carried  from  on<;  place  to  another. 

1.  Depon/um,  or  deposite,  where  the  property  bailed  is  to  be  kept  by  the  bailee,  for  no  particular 
purpose,  without  recompense.  In  this  cas^e  the  bailee  must  exercise  the  same  degree  of  care  (appor- 
tioned to  the  nature  and  value)  as  a  man  of  ordinary  pr'.idence  would  bestow  upon  his  own  property 
under  the  like  circumstances;  VVillesRcp.  V2l.  2  Stra.  1U99  ;  and  he  is  not  liable  for  loss,  arising  Irom 
an  accident,  over  vvliicli  he  or  his  agent  hail  no  control.  4  T.  R.5"l.  Selw.  N.  P.  397,  5th  ed.  1  B. 
&Z,  A.  G2.  1  Campb.  133.  But  if  the  bailee  be  known  to  the  bailor  to  be  a  man  of  extreme  negligence 
in  his  own  alYairs,  less  than  ordinary  care  will  sufrtce.  If  the  goods  bailed  be  of  more  than  their  ap- 
parent value,  or  require  a  particular  kind  of  care,  h;k1  that  fact  be  concealed  from  the  bailee,  and  he 
has  no  easy  means  of  ascertaining  it,  he  would  not  be  liable  for  their  loss,  provided  he  used  ordinary 
<:are  ;  Ld.  Raym.  912 ;  but  he  is  bound  by  his  promise  to  exercise  more  than  ordinary  care.  4  Coke, 
S'i.  Or  where  such  promise  maybe  implied,  as  where  the  bailee  ofiiciously  proposes  to  keep  the 
goods  of  another,  by  which  the  bailor  is  prevented  from  depositing  them  elsewhere.  Jones  on  Bailin. 
50.    A  bailee  is  in  all  cases  liable  for  fraud  or  gross  negligence,  but  not  if  the  goods  be  stolen  from 
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Blackstone,  "of  goods  in  trust,  upon  a  contract  express  or  impiicd,  tliat 
the  trust  shall  be  faithfully  executed  on  the  part  of  the  bailee.  As  if  cloth 
be  delivered  or  bailed  to  a  tailor  to  make  a  suit  of  clothes,  ho  has  it  upon 

liim.  2Stra.  1099.  VVilles,  121.  A  bailee  of  this  class  cannot  detain  ilie  bAilnient,  or  dispose  of  or 
pawn  against  llie  consent  of  the  bailor.  J5  East,  4-'.  1  VVils.  8,  'J.  As  against  third  persons  he  may 
maintain  an  action  for  any  injury  done  to  the  property  bailed,  though  he  be  not  liable  over  to  the  bai- 
lor. 1  B.  &  A.  59.  If  bills  deposited  with  a  banker  be  destroyed  by  accident  wiliioiit  his  default,  the 
loss  would  not  fall  on  him.  2  B.  &  C.  433.  And  where  A  hired  a  room  in  the  house  of  B,  at  two 
shillings  a  week,  for  the  purpose  ot  depositing  goods  for  safely,  and  kept  the  key  of  a  padlock  by 
whicii  the  room  door  was  fastened,  and  the  goods  were  stolen  by  one  of  B's  family,  it  was  held  that 
B  could  not  be  sued  as  bailee,  for  the  value  of  the  goods  stolen.    4  D.  «fe  A.  WG. 

2.  Alandaium,  is  v/here  the  bailee  undertakes  to  do  something  to,  or  simply  carry  the  bailment, 
without  recompense.  The  duty  here  lies  mfeazance,  the  former  in  custody,  and  the  same  general  prin- 
ciples prevail.  The  bailee  is  considered  as  having  engaged  himself  to  use  a  degree  of  ddigeuee  iind 
attention  adequate  to  the  undertaking.  He  is  neither  to  do  any  thing  which  may  obstructor  omit 
any  thing  (within  his  usual  ability  or  skill)  necessary  to  accomplish  his  undertaking  in  a  proper  man- 
ner ;  Ld.  Kaym.  909.  Jones,  51.  5  T.  K.  243  ;  but  if  the  task  be  out  of  his  regular  employment  or 
profession,  and  he  undertake  it  at  the  request  of  the  bailor,  he  is  not  liable,  if  any  damage  ensue  from 
liis  performing  it  inartificially.  1  H.  B.  153.  But  if  a  party  delude  another  with  false  pretensions  to 
skill,  then  he  is  responsible  for  any  injury  occasioned  by  such  delusion.  8  East,  348.  This  bailee  is 
at  all  limes  liable  to  redeliver  to  the  bailor,  whether  the  purpose  for  which  the  thing  was  bailed  has 
been  fulfilled  or  not,  as  in  the  case  of  stakeholders,  who  must  be  ready  to  deliver  the  stake  to  either 
party.    7  Price,  510. 

3.  Commodalum  is  wliere  property  is  entrusted  to  the  bailee  without  pay,  to  be  used  by  him  for  his 
own  benefit,  and  may  be  termed  loan  for  use,  in  contradistinction  to  loan  for  consumptiori,  where  the 
same  quantity  or  value,  as  of  monej-,  wine,  corn,  &lc.  is  to  be  returned  to  the  lender.  More  cure  is 
due  from  the"  bailee  in  this  species  ot  bailment,  tiian  in  either  of  the  preceding,  because  lie  is  the  only 
party  benefitted,  and  he  is  liable  if  it  be  stolen,  unless  he  shew  that  he  u»ed  exlraordiiiary  care  to 
prevent  its  being  taken.  Jones,  65.  Nor  will  he  be  excused  if  it  be  lost  by  irresistible  force,  if  he 
put  the  property  in  the  way  of  it,  by  his  own  rashness  or  imprudence.  Jones,  67.  Ld.  Kaym.  915. 
And  if  the  borrower  obtained  the  property  by  any  deceit,  he  is  liable,  although  the  accident  or  loss 
be  inevitable.  But  if  the  property  be  lent  for  a  purpose  in  which  borrower  and  lender  have  a  com- 
mon interest,  the  former  is  only  answerable  for  ordinary  care;  Jones,  72;  and  il'  lent  lor  the  w/e  ad- 
vantage of  tlie  lender,  the  borrower  is  responsible  for  gross  neglect  only.  A  person  having  the  gra- 
tuitous loan  of  a  chattel,  cannot,  in  general,  lend  or  let  it  to  a  third  person.     1  Mod.  210. 

4.  Fignori  acceptum,  or  Pawns,  is  the  bailment  of  a  thing  as  a  security  for  a  debt.  Under  this 
head  the  law  for  the  regulation  of  pawnbrokers  may  be  considered.  The  general  liabilities  and  re- 
straints are  the  same  in  this  and  the  precednig  classes  of  bailments-  A  pawnee  of  goods  cannot  use 
ihem  without  the  consent,  express  orimplied,  of  the  owner;  consent  is  impjied  where  the  thing  would 
be  the  better  for  using,  as  a  horse,  a  cow,  setting  dogs,  &.C.;  Bull.  N.  P..72,  a.  Jones,  81;  but  not 
where  they  would  be  the  worse,  as  Jewels,  ifcc.    Ld.  llaym,  917.    Owen,  123.    Jones,  80. 

5.  Locatum,  or  Hiring  ;  under  which  there  are,  as  already  stated,  three  classes  of  bailments.  First, 
When  the  thing  is  let  to  hire  for  reward,  by  which  the  hirer  gains  a  temporary  qualified  property  in 
the  thing  hired,  and  the  owner  acquires  an  absolute  properly  in  the  stipend  or  price  of  the  hiring. 
The  necessary  degree  of  care  will  be  collected  from  the  following  instances  :  if  A  hire  a  horse,  he  is 
bound  to  ride  it  as  moderately,  and  feed  and  treat  it  as  well,  as  any  commonly  discreet  man  would  his 
own.  2  Bro.  &  Bing.  359,  5  Moore,  74,  S.  C.  5  Esp.  35.  If  the  horse  be  ill  and  he  does  not  em- 
ploy a  farrier,  but  imprudently  gives  medicine  to  it  himself,  3  Camp. 5,  or  exhausted,  and  he  still  uses 
It,  he  is  answerable  for  any  injury  which  may  arise  in  consequence;  or  if  he  leave  the  door  of  his 
stable  open  at  night,  and  the  horse  be  stolen,  he  will  be  answerable  lor  it,  Jones,  89,  but  he  would 
not  be  liable  for  any  injury  or  loss  occasioned  without  his  default,  3  Camp.  5,  in  notes,  nor  would  he 
be  liable  it  he  called  in  a  farrier,  and  he  administered  improper  medicines.  3  Camp.  5.  If  A  hire  a 
carriage  and  any  number  of  horses,  and  the  owner  send  with  them  his  postillion  or  coachman,  A  is 
discharged  from  all  attention  to  the  horses,  and  has  only  to  lake  care  of  the  glasses  and  inside  of  the 
carriage  while  he  sits  in  it.    2  Jones,  89.    5  Esp.  39. 

In  all  cases  the  negligence  of  the  servant  acting  under  hia  master's  directions,  express  or  impiicd,  is 
the  negligence  of  the  master.  Salk.  282.  Lord  Kaym.  916.  3  Camp.  5.  It  will  not  be  impioper  to 
add,  that  \{ immoveable  properly,  as  an  orchard,  garden,  or  farm,  be  let  by  parol,  with  no  other  stipu- 
lation than  for  the  price  of  rent,  the  occupier  is  bound  to  use  the  same  diligence  in  preserving  the 
trees,  implements,  &c.  as  a  prudent  man  would  use  if  they  were  his  own.    5  T.  R.373.    4  East,  154. 

tSecondLy,  Localio  operisj'aciendi.  This  species  of  bailment  comprehends  all  those  cases  in  which 
the  bailee  undertakes  to  exe<;ute  work  for  a  sum  of  money.  He  is  bound  to  use  more  care  than  the 
gratuitous  bailee  and  as  much  as  the  hirer  of  property  should  do,  the  observations  with  respect  to 
whom  are  here  applicable;  see  1  Gow.  C.  N.  P.  30.  1  Camp.  138;  and  if  mischief  accrue  to  the  thing 
bailed  from  the  violence  of  the  elements,  which  might  have  been  arrested  in  its  progress  by  the  appli- 
cation of  obvious  means,  the  bailee  is  responsible.  Cattle  taken  in  to  agist  must  be  guarded  with 
more  than  ordinary  care.  8  Kep.  32.  Holt,  C.  N.  P.  547.  So  a  bailee  to  keep  for  hire,  must  take 
care  not  to  deliver  the  goods  to  an  unauthorised  person,  or  he  becomes  liable  lor  the  value  ot  them. 
1  Stark.  104.  An  innkeeper  is  bound  to  keep  s:ifely  all  such  things  as  his  guests  deposite  in  his  custody, 
or  within  his  inn;  and  he  is  liable  for  all  losses,  except  those  arising  from  irresistible  force,  the  act  of 
God,  or  the  king's  enemies.  He  may  excuse  himsell  by  shewing  that  it  was  the  guest's  own  default, 
as  that  the  robbery  was  committed  by  the  guest's  own  servant  or  companion,  but  the  plea  of  sickness, 
or  even  insanity  at  the  time,  will  not  avail  him.  Jeremy,  145.  Cro.  Eliz.  622.  Nor  can  he  discliarge 
himself  from  responsibility  by  refusing  to  lake  charge  of  the  goods,  because  there  are  suspected  per- 
sons in  the  house,  whose  conduct  he  cannot  control.  Jones,  95.  5  T.  K.  273.  8  Coke,  32.  If  he  re- 
fuse because  his  house  is  full  of  parcels,  he  is  still  liable  lor  a  loss,  if  the  goods  are  deposited  there, 
though  he  is  not  informed  of  it,  proviiied  the  owner  remains  as  a  guest.  8  Kep.  63.  5  T.  K.  273. 
When  the  guest  quits,  the  goods,  if  left,  become  a  simple  deposite,  gratuitous  or  for  hire,  as  the  case 
may  be.    But  if  the  guest  obtain  exclusive  use  of  a  room  for  tiie  purposes  of  a  shop  or  warehouse,  lie 
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nn  implied  contract,  to  render  it  when  mado,  and  tliat  in  a  workmanlike 
manner.  If  money  or  jfoods  be  delivered  to  a  common  carrier,  to  convey 
from  Oxford  to  liOndon,  he  is  under  a  contract  in  law,  to  pay  or  carry  them 

exonerates  llic  innkeeper,  as  to  ilie  property  ilicrcin.  IIoli,  C.  N.  1'.  ~09,  'JIJ,  n.  1  Stark. 249.  See 
also  4  M.  I'k  S.  odii.    4  U.  &:  It.  I'M. 

The  fi  .\nne  c.  31,  niirl  11  (ico.  1 1 1,  c.  ~JJ.  sccni  to  o*;i)ncr;itc  Ijriilees  gonnrally  from  li.ibility  for  los- 
Ics  occasioned  by  fire  be^innint>  in  any  liouxi:  or  cliainher;  tliu  latter  act  extends  to  barns,  stables,  or 
other  building!",  or  on  any  person's  estate,  wiiliin  tlie  I)ill8  of  mortality  ;  but  il  seems  that  innkeepers 
and  (carriers  arc  not  within  the  protection  of  this  statute.    4  T.  It.  5i';i.    5  T  K.  339.     1  Stark.  7'2. 

Warehousemen  and  IMinrfijigers  stand  ^enc^rally  in  the  situation  of  ordinary  bailees  for  iiire,  and 
are  tl-.erefore  answerable  only  for  ordinary  neglect.  Jones,  9G.  They  arc  not  answerable  for  tliefta 
by  tlicir  servants,  if  they  can  prove  that  they  have  exercised  the  same  care  of  their  bailments  as  of 
their  own  property.  I'eake,  113.  Cowp.  4!i().  4'!'.  K.  .Wl.  It  is  a  question,  wlicthcra  warcliouscman, 
by  removing  [;oodD  from  the  wareliouj'f  (for  the  use  of  which  the  owner  pays  wareliouse  room)  to  an- 
other, is  not  liable  for  loss  by  fire?  x!  Staik.  400.  'I'hc  responsibility  commences  from  the  moment 
the  warehouseman's  tackle  is  applied  to  tiie  goods,  »nd  ceases  upon  iiis  delivery  of  thcin,  according  to 
the  owner's  express  or  implied  directions.  4  Esp.  Kep. 'JC'2.  5Ksp.  43.  2  L<l.  Kaym.  9Ui).  Where 
goods  are  to  be  forwarded  coastwise,  and  it  in  the  custom  of  wharfingers  to  deliver  them  to  tlie  mates 
of  the  coasters,  the  wharfinger's  responsibility  ceases  upon  such  delivery,  though  the  goods  be  lost 
before  they  arc  cairied  off  the  wharf.    5  Esp.  41. 

With  respect  to  Fdctnrs,  AUortieys,  Auctioneers,  mid  liniliffs,  when  their  undertaking  lies  in  fc.i- 
fiance,  and  not  merely  in  custody,  more  or  less  diligence  is  required,  according  to  the  nature  of  the  bu- 
siness; and  the  question  as  to  what  amoiuus  lo  reasonable  care,  is  for  a  jury  to  decide.  41{.ep,o4.  I 
Inst. 89.    Lord  Itayni.  9W.     4  liar.  &  Aid.  2(l:i. 

Tliirdly,  /.ocutio  operis  merciitm  vekendai-um,  or  Carriers.  There  are  varieties  of  this  species  of 
bailees,  but  ilicir  obligations  arc  the  same,  except  in  the  case  of  common  carriers,  of  whom  gieater 
care  and  diligence  is  demanded.  Any  person  undcitaking  to  carry  goods,  either  by  land  or  water,  of 
all  persons  iudilTercnily,  is  for  this  purpose  a  common  carrier,  1  Salk.  2-19.  Cro.  Jac.  2G2.  2  Chitt. 
Hep.  I.    G  Moore,  Ml.    2  Bos.  &- Pnl.  419,  though  a  hackney  coachman  is  not.  Jeremy, 13, 14.   The 

Costmastcr  general  and  neputy  postmaster  are  not  liable  as  common  carriers,  ISalk.  17.  Cowp. 754, 
ut  the  deputy  postniaaler  is  liable  for  not  delivering  letters  in  due  time.  3  Wils.  443.  2  Bla.  Rep. 
906.  5  lUirr.  2711.  Common  carriers  are  bound  to  receive  and  carry  goods  for  reasonable  bite  and 
reward.  2  Show.  CI,  129.  They  are  liable  for  every  mischief  which  might  have  been  provided 
against ;  as  if  a  rat  make  a  hole  in  a  ship  and  the  goods  are  damaged,  or  if  the  ship  strike  against  an 
anchor  under  water  and  sink  and  the  goods  arc  lost,  3  Esp.  127.  Selw.  N.  I*.  395.  1  Wils.  181,  or  if 
they  be  stolen.  1  Inst.  89,  a.  Gow.  C  N.  P.  115.  A  carrier  is  considered  in  the  nature  of  an  insu- 
rer, and  is  answerable  for  inevitable  accident  while  the  goods  remain  in  his  custody  as  a  common  car- 
rier; 1  '1'.  R.  33.  Stra.  G9I).  5  T.  11.  389;  but  iftlie  goods  remain  in  his  warehouse  at  the  end  of  the 
journey,  at  tlu;  request  and  merely  for  the  convenience  of  the  owner,  (the  owner  not  paying  ware- 
house room,)  the  eni  ricr  is  not  liable.    4  T.  R.  581. 

A  carrier  is  not  liable  (or  loss  or  damage  occasioned  by  tempest,  storm,  or  the  like,  unless  he  volun- 
tarily, or  by  negligence,  encounters  the  mischief.  3  Esp.  74, 131.  1  T.  R.  27.  2  Buls.  280.  Deceit, 
artifice,  concealment,  baud,  or  neglect  of  the  bailor,  by  which  a  parcel,  containing  things  of  great 
value,  appears  to  be  of  small  value,  will  discharge  the  carrier  from  liability,  4  Burr.  2298.  4  B.  &  A. 
28,  41 ;  but  ducciinea  banker's  parcel  lo  a  third  person,  so  as  to  prevent  its  being  known  as  a  banker's, 
is  not  a  fraudulent  concealment.  2  B.  <fe  A.  350.  The  bailor  need  not,  unless  requegled,  disclose  the 
value  to  the  carrier;  but  if  the  laiter  has  given  notice,  qualifying  his  liability,  it  is  then  necessary  ;  but 
thoughy/(/««/y  stated,  if  the  carrier  X:;(ou)  its  rea/ value,  he  is  still  liable.  4  B.  &  A.  25,32.  Stra.  145. 
Bui.  N.  1'.  70.  If  the  goods  be  lost  or  injured  by  the  bailor's  imperfect  packing,  which  the  carrier 
could  not  perceive,  2  .^taik.  323,  or  by  the  omission  of  a  condition  precedent,  as  obtaining  a  permit, 
&c.,  the  carrier  is  not  liable.  3  Esp.  74.  If  the  bailor  send  his  servant  with  the  goods,  who  has  the 
exclusive  care  of  tlieni,  the  carrier  is  not  responsible.     1  Stra.G90.    2  Bos.  &Pid.  406.    2  Bulst.  SSO, 

Carriers  may  limit  or  entirely  get  rid  of  their  liability  by  notice,  proved  to  be  known  and  under- 
Btood  by  the  bailor  or  his  servant  on  the  delivery  of  the  goods,  3  Camp.  27.  2  Stark.  53,  except  for 
misfeasance,  gross  negligence,  or  contravention  of  an  act  ol  parliament,  as  the  porterage  act.  IHen, 
Bla.  29S.  4  East,  370.  5  East,  507.  Aleyn,93.  1  Stark.  72.  On  all  questions  of  notice,  it  is  for  the 
jury  to  determine  whether  the  bailor  had  no;ice  or  not,  1  Stark.  186.  1  Hen.  Bla.  198,  and  notices 
are  construed  strietly  against  can  iers,  nor  is  there  personal  default,  as  misdelivery  of  parcels,  &c. 
within  them.  5  East,  423.  2  B.  &  A.  3G9.  The  word  "glass"  written  on  the  package  is  a  sufficient 
notification  of  the  nature  and  value  of  the  goods,  where  a  notification  is  necessary,  from  their  value 
being  much  greater  than  their  bulk  and  appearance  indicate;  3  Camp.  527,  but  see  3  Starkie,  107; 
and  wlieie  an  agent  in  the  country  sends  goods  to  the  plaintiff  in  town,  who  is  aware  of  the  restric- 
tive notice,  that  is  sufficient  to  bind  the  plamtifl".    3  Stark.  136. 

A  carrier's  liability  commences  from  the  time  the  goods  are  actually  delivered  to  him  or  liis  atithor- 
ized  agent.  5  T.  R.  3G9.  Delivery  to  the  driver  of  a  stage  coach,  as  servant  of  the  carrier,  is  sufli- 
cient ;  2  Stark.  82;  or  to  the  captain  of  a  ship,  is  good  against  the  owners,  or  the  charterer,  pro  hac 
vice,  if  under  charter.  3  Esp.  27.  Where  the  carriage  is  to  be  by  the  post,  it  is  not  sufficient  to  make 
the  consignee  liable  for  the  loss,  if  the  letter  was  only  given  to  a  bell-man  ;  but  if  it  were  delivered  at 
the  general  post-ofTieCi  or  a  receiving  house,  it  would  he  otherwise.    Peake,  C.  N.  P.  186. 

The  carrier's  liability  ceases  when  he  vests  the  property  in  the  hands  of  the  consignee  or  his  agent 
by  actual  delivery,  or  on  its  being  resumed  by  the  consignor,  in  pursuance  of  his  right  of  stoppage  in 
transitu.  The  leaving  goods  at  an  inn  ia  not  a  sufficient  delivery,  ."^elw.  N.  P.  tide  Carriers.  The 
usual  liability  of  carriers  may  in  some  degree  be  limited  by  usage,  or  by  a  special  contract  with  the 
owner  of  ihe  goods.  2  Moore,  Rep.  5U0.  1  T.  R. 27.  So  where  the  consignee  directs  the  carrier  to 
let  the  goods  remain  in  his  wagon  office  till  he  (the  consignee)  removes  them,  the  carrier's  liability 
ceases  on  the  arrival  of  the  goods  at  the  wagon  office.  1  iVloore,  526.  In  such  case  the  carrier  can 
only  be  considered  as  a  warehouseman.  2  Moore,  Rep.  500.  See  1  T.  R.  27.  In  the  river  Thames, 
the  liabiliiy  of  the  master  continues  till  the  goods  are  loaded  in  the  lighter  sent  by  the  consignee  to 
receive  them ;  1  Bos.  &  Pul,  16;  and  if  they  are  wrongfully  detained  by  revenue  officers,  his  liability 
still  continues,  he  having  a  remedy  against  the  officers,    1  Camp,  451. 
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to  the  person  appointed.  If  a  horse,  or  other  goods,  be  delivered  to  ;in  inn- 
keeper or  his  servants,  he  is  bound  to  keep  them  eafely,  and  restore  thcni 
when  his  guest  leaves  the  house.  If  a  man  takes  in  a  horse,  or  other  cat- 
lie,  to  graze  and  depasture  in  his  grounds,  which  the  lav/  calls  agistment, 
he  takes  them  upon  an  implied  contract  to  return  them,  on  demand,  to  the 
owner.  If  a  pawnbroker  receives  plate  or  jewels  as  a  i)ledge,  or  security, 
for  the  repayment  of  money  lent  thereon  at  a  day  certain,  he  has  them  up- 
on an  express  contract  or  condition  to  restore  them,  if  the  pledgor  performs 
his  part  by  redeeming  them  in  due  time:  for  the  due  execution  of  which 
contract,  many  useful  regulations  are  made  by  statute  30  Geo.  II.  c.  24. 
And  so  if  a  landlord  distrains  goods  for  rent,  or  a  i)arish  officer  for  taxes, 
these  for  a  time  are  only  a  pledge  in  the  hands  of  the  distrainors,  and  they 
are  bound  by  an  implied  contract  in  law  to  restore  them  on  payment  of  the 
debt,  duty,  and  expenses,  before  the  time  of  sale;  or,  when  sold,  to  render 
back  the  overplus.  If  a  friend  delivers  any  thing  to  his  friend  to  keep  for 
him,  the  receiver  is  bound  to  restore  it  on  demand  ;  and  it  was  formerly 
held  that  in  the  mean  time  he  was  answerable  for  any  damage  or  loss  it 
might  sustain,  whether  by  accident  or  otherwise  ;  unless  he  expressly  un- 
dertook to  keep  it  only  with  the  same  care  as  his  own  goods,  and  then  he 
should  not  be  answerable  for  theft  or  other  accidents.  But  now  the  law 
seems  to  be  settled,  that  such  a  general  bailment  will  not  charge  the  bailee 
with  any  loss,  unless  it  happens  by  gross  neglect,  which  is  an  evidence  of 
fraud :  but,  if  lie  undertakes  specially  to  keep  the  goods  safely  and  secure- 
ly, he  is  bound  to  take  the  same  care  of  them,  as  a  prudent  man  would 
take  of  his  own. 

"  In  all  these  instances  there  is  a  special  qualified  property  transferred 
from  the  bailor  to  the  bailee,  together  with  the  possession.  It  is  not  an 
absolute  property,  because  of  this  contract  for  restitution  ;  the  bailor  hav- 
ing still  left  in  him  the  right  to  a  chose  in  action,  grounded  upon  such  con- 
tract. And,  on  account  of  this  qualified  property  of  the  bailee,  he  may  (as 
well  as  the  bailor)  maintain  an  action  against  such  as  injure  or  take  away 
these  chattels.  The  tailor,  the  carrier,  the  innkeeper,  the  agisting  farmer, 
the  pawnbroker,  the  distrainor,  and  the  general  bailee,  may  all  of  them  vin- 
dicate, in  their  own  right,  this  their  possessory  interest,  against  any  stran- 
ger or  third  person.  For,  being  responsible  to  the  bailor,  or  if  the  goods 
are  lost  or  damaged  by  his  wilful  default  or  gross  negligence,  or  if  he  do  not 
deliver  up  the  chattels  on  lawful  demand,  it  is  therefore  reasonable  that  he 
should  have  a  right  of  action  against  all  other  persons  who  may  have  pur- 
loined or  injured  them,  that  he  may  always  be  ready  to  answer  the  call  of 
the  bailor." 

The  subject  of  bailment  has  been  expanded  by  Sir  William  Jones  into  a 
small  volume,  to  which  the  student  is  referred  by  Judge  Tucker  in  his  notes. 
It  is  a  much  admired  treatise,  and  maybe  advantageously  consulted.  Pur- 
suing a  middle  course  between  Mr.  Blackstone's  cursory  remarks  and  Sir 
William's  more  diffusive  view  of  the  doctrine,  I  shall  content  myself  with  a 
condensed  statement,  in  which  I  shall  avail  myself  partly  of  the  work  of  the 
latter  author,  and  of  Lord  Holt's  decision  in  the  leading  case  of  Coggs  vs. 
Barnard,  2  Lord  Raymond,  909- 

Bailment  may  be  defined  to  be  "a  delivery  of  goods  by  one  person  to 
another  for  certain  purposes,  upon  an  agreement,  expressed  or  implied,  that 
the  purposes  of  the  delivery  shall  be  duly  accomplished  by  the  bailee,  and 
that  the  goods  shall  be  redelivered,  if  the  nature  of  the  contract  require  it, 
as  soon  as  the  time  or  use  for  which  they  were  bailed,  shall  have  elapsed  or 
been  subserved."  The  obvious  enquiries  resulting  out  of  this  contract,  re- 
late to  the  rights  of  the  bailee  while  the  property  thus  bailed  remains  in  his 
possession,  and  his  duties  in  relation  to  the  care  and  return  of  it. 
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Now  the  variolic  desciiplions  of  bailment  of  which  our  law  takes  notice, 
I  will  distribute  in  the  following  manner  : 

First.  Deposiliun  ;  which  is  a  dcposite  of  goods  for  safe-keeping  merely, 
without  a  rccoinpcnye. 

Second.  MandaUun ;  which  is  a  delivery  of  goods  to  be  carried  from  one 
place  to  another  without  recompense  ;  or  a  delivery  to  the  end  that  some- 
thing may  be  done  about  them  ffratia. 

Third.    Vadium;   which  is  a  delivery  of  goods  to  another  as  a  pawn. 

Fourth.  Localio  operis  J'aciendi  ;  which  is  the  delivery  of  goods  to  ano- 
ther by  whom  work  uud  labor  is  to  be  done,  or  care  and  attention  is  to  be 
bestowed  upon  them  for  a  reward. 

Fifth.  L'jcatio  simplex;  a  simple  hiring  of  a  thing  to  be  used  by  the  per- 
son hiring,  for  a  compensation  or  reward  to  be  paid  by  him. 

Sixth.    Commodalum  ;  which  is  a  loan  for  use  without  compensation. 

In  all  these  several  sorts  of  bailment,  the  duty  is  imposed  of  taking  care 
of  the  goods  while  they  thus  remain  bailed  in  the  hands  of  the  bailee.  But 
different  degrees  of  care  are  recjuired,  according  to  the  circumstances  of 
the  case,  or  the  nature  of  the  bailment;  greater  care  being  required  where 
the  bailee  receives  compensation,  than  where  he  receives  none.  For  it 
would  be  grossly  unreasonable  to  require  of  one  who  from  courtesy  kindly 
takes  charge  of  his  neighbour's  goods  without  any  compensation,  the  same 
care  and  diligent  attention  that  is  demanded  of  the  keeper  of  a  warehouse, 
who  receives  storage  for  the  goods  which  are  deposited  with  him  :  or  to 
hold  the  man  who  liircs  a  horse  of  another,  to  the  same  strictness  which  is 
required  of  a  borrower.  Hence  an  effort  to  graduate  the  care  which  the 
bailee  should  bestow  upon  the  subject  of  the  bailment.  The  formation  of 
an  accurate  scale  is  in  the  nature  of  the  thing  impracticable,  for  much  must 
after  all  be  left  to  the  discretion  of  juries  and  of  courts. 

In  the  decisions  of  the  courts  upon  this  subject,  there  is  an  indefiniteness 
of  expression,  which  has  probably  served  to  give  rise  to  apparent  conflict  of 
opinion.  The  expressions  used  in  the  early  cases,  of  "  utmost  care,"  "  all 
imaginable  diligence,"  and  such  like,  have  been  superseded  in  modern  wri- 
ters by  the  use  of  the  terms  ordinary  neglect,  slight  neglect,  and  gross  ne- 
glect. But  even  these  expressions,  as  theyJare  used  in  the  books,  are  not 
sufficiently  definite,  and  do  not  serve  to  mark  out  as  clearly  the  duty  of  the 
bailee  as  would  seem  desirable.  To  attain  this  end  as  far  as  possible,  I 
shall  consider  the  care  which  a  man  may  take  of  his  property  in  the  three 
following:  decrees  : 


1.  Ordinary  care  or  the  care  of" 
ar  man  oi  common  prudence  : 

The  want  of  this 

2.  The  care  which  a  diligent 
man  takes  of  his  property  : 

The  want  of  this 

3.  Extraordinary  care  ;  or  the 
care  which  very  circumspect 
and  careful  persons  take  of 
their  property  :  The  want  of 
this 


r 

Gross  neglect. 

Ordinary  neglect,  or  that  degree 
of  negligence  imputable  to  men 
>    S     J>  even  of  common  prudence. 


Slight  neglect. 


Thcse'preliminaries  being  settled,  we  proceed  to  the  enquiries  before  sug- 
gested as  to  the  several  sorts  of  bailment. 

1.  Of  depositum.  Here  the  bailee  receives  no  reward,  and  the  bailor 
alone  is  benefitted.  The  bailee,  therefore,  is  held  to  be  bound  only  to  the 
care  of  a  man  of  common  prudence,  and  therefore  chargeable  only  for  gross 
neglect  in  the  care  of  the  goods,  unless  he  has  entered  into  a  special  agree- 
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ment  for  a  greater  degree  of  attention  than  the  law  would  imply  ;  as,  to 
keep  them  safely,  or  at  all  risks,  &,c.  In  such  cases  he  is  responsible  ac- 
cordingly, for  the  confidence  reposed  in  him  is  a  sufficient  consideration  to 
support  the  promise  when  made,  although  without  an  express  undertaking 
for  more,  the  bailee  will  not  be  held  bound  except  for  ordinary  care.  Sir 
William  Jones  informs  us,  also,  that  if  a  man  spontaneously  and  officiously 
engages  to  keep  the  goods  of  another,  though  without  reward,  he  must  an- 
swer for  slight  neglect, — in  other  words,  he  is  bound  to  extraordinary  care. 
No  authority  is  to  be  found  in  the  common  law  for  this  doctrine,  nor  do  I 
Ihink  the  reasons  satisfactory  which  are  assigned  for  the  distinction.  There 
seems  to  be  better  grounds  for  another  ;  that  if  the  depositary  is  known  to 
the  bailor  not  to  be  a  man  of  common  prudence,  he  is  not  bound  to  greater 
care  of  the  goods  bailed  than  he  takes  of  his  own  ;  so  that  if  his  own  also 
are  lost,  spoiled,  or  destroyed,  he  will  be  exonerated.  Even  here,  however, 
there  is  reason  to  fear  that  we  are  imprudently  quitting  the  rule  which  re- 
probates the  idea  of  the  character  of  the  individual  depositary  being  made 
the  foundation  of  judicial  decision.  Jones  on  Bail.  35,  53.  Yet  Sir  Wil- 
liam Jones  supports  the  doctrine  by  a  reference  both  to  Bracton  and  Justi- 
nian. 

The  general  rule,  however,  with  respect  to  a  mere  depositary,  is,  that  if 
he  has  complied  with  the  requisition  of  good  faith,  and  has  been  guilty  of 
no  gross  neglect  in  keeping  the  property  committed  to  his  care,  he  is  not 
liable  if  it  be  lost,  spoiled,  taken  from  him  by  robbery,  or  stolen.  In  short, 
he  is  only  liable  for  gross  neglect,  because  it  implies  fraud ;  and  it  would 
seem,  from  Lord  Holt's  opinion,  that  he  is  even  then  not  liable,  if  he  loses 
his  own  property  also  ;  for  this  obviously  negatives  every  presumption  of 
fraud. 

His  rights  as  well  as  liabilities  are  circumscribed.  He  has,  indeed,  un- 
questionably a  limited  property  in  the  goods,  and  if  they  are  taken  from  him 
or  injured,  he  may  maintain  an  action  against  the  wrongdoer;  but  he 
should  not  use  them  ;  and  he  is  liable  at  all  events,  if  he  does  so  without 
the  consent  of  the  bailor,  and  they  are  destroyed,  injured,  or  lost,  while  he 
is  in  the  use  of  them.  Consent,  indeed,  maybe  implied,  as  where  the  thing 
bailed  would  be  the  worse  for  not  being  used ;  or  where  some  expense  at- 
tends the  keeping  it,  as  in  the  case  of  horses  or  milch  cows,  for  in  these 
cases  the  use  of  the  article  must  have  been  intended  by  the  parties,  and  if 
not  abused,  the  depositary  is  not  liable,  though,  during  the  moderate  use, 
the  property  should  die  or  be  injured  without  his  default. 

2.  Of  mandatum.  This  species  of  bailment  appears,  both  according  to 
Lord  Holt  and  Sir  William  Jones,  to  embrace  two  cases, — the  delivery  of 
goods  for  the  purpose  of  being  carried  from  one  place  to  another,  and  the 
delivery  of  them  to  another  who  is  to  do  some  work  about  them  ;  the  bailee 
in  neither  case  receiving  any  recompense.  In  both  these  cases,  we  are  told 
by  Lord  Holt  that  the  bailee  is  answerable  for  ordinary  neglect,  except  for 
lessor  damage  occasioned  by  the  act  of  a  third  person  ;  and  then  he  is  only 
liable  for  gross  neglect.  On  like  principles,  an  agent  without  reward  is 
not  required  to  use  more  diligence  than  that  used  by  a  prudent  man  in  the 
management  of  his  own  concerns.  4  Ran.  164.  But  the  bailee  to  carry 
from  place  to  place  seems,  to  Sir  William  Jones,  to  stand  in  all  respects  on 
the  ground  of  the  depositary,  and  to  be  responsible  only  for  gross  negli- 
gence. Jones  on  Bail.  72.  Whereas  the  bailee  who  engages  to  perform 
work,  is  bound  to  that  degree  of  diligence  and  attention  adequate  to  the  per- 
formance of  his  undertaking,  and  is  liable  for  the  negligent  execution  of  it. 
The  reasons  of  this  liability  are  given  by  Lord  Holt,  and  are  sufficiently 
obvious.  The  bailee  was  not  bound  to  enter  into  the  engagement,  nor  af- 
ter he  had  done  so,  could  he  have  been  compelled  to  perform  it.  But  when 
47* 
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he  has  entered  upon  the  undertaktn<T,  to  neglect  the  performance,  and  thu;* 
injure  the  bailor,  is  a  fraud  upon  him  for  wliich  he  is  responsible.  As  if  I 
promise  to  build  a  house  or  make  a  coat  without  reward,  I  may  waive  the 
l)erformance  altogether  ;  but  if  I  undertake  the  performance,  and  spoil  the 
timber  or  cloth,  I  am  liable  ;  for  though  I  receive  no  reward,  yet  the  conside- 
ration of  loss  on  the  part  of  ilie  bailor,  in  consequence  of  my  negligence, 
is  suflicient  to  support  the  contract.  Lord  Holt  a[)plie3  the  same  principles 
to  bailment  without  reward,  to  cany  from  one  place  to  another,  and  I  think 
justly,  tliough  Sir  William  Jones  in  that  case  exonerates  the  bailee  unless 
guilty  of  gross  negligence. 

3.  Oi  vadium.  In  the  two  former  cases,  the  bailee  receiving  no  compen- 
sation, we  have  seen  that  in  general  he  is  held  liable  only  for  gross  neglect, 
and  is  bound  only  to  ordinary  care.  But  in  the  case  of  pawns,  the  bailee 
tlcrivcs  an  advantage  from  the  pawn,  for  it  is  to  secure  his  debt  ;  yet  as  the 
pawner  or  bailor  also  derives  a  benefit,  since  the  pledge  has  given  him  a 
credit,  the  pawnee  is  bound  to  diligent  care,  and  is  liable  for  want  of  it, 
thougli  his  negligence  do  not  amount  to  gross  neglect.  The  rights  and  du- 
ties of  the  pawnee  in  relation  to  the  use  of  the  pledge,  seem  to  be  governed 
by  the  same  rules  as  those  which  prevail  in  case  of  a  depositary. 

'1.  Localio  operis  Jacicndi.  This  is  a  bailment  or  delivery  of  property  to 
another  who  is  to  perform  some  work,  or  to  bestow  some  care  upon  it  for 
a  reward.  As  where  cloth  is  delivered  to  a  tailor  to  be  made  into  clothes, 
or  a  gem  to  a  jeweller  to  be  set.  Out  of  such  a  transaction  two  implied 
contracts  arise  ;  first,  that  he  shall  perform  the  work  in  a  workmanlike  man- 
ner ;  secondly,  that  he  shall  take  care  of  the  goods.  The  first  of  these  im- 
plied contracts  will  more  properly  be  the  subject  of  remark  elsewhere.  The 
latter — "  the  engagement  to  take  care  of  the  goods,"  is  strictly  within  the 
law  of  bailment  ;  and  although  the  workman  is  not  paid  identically  for 
keeping  the  goods,  yet  the  incidental  profit  he  derives,  places  him  on  the 
footing  of  any  other  person  to  whom  goods  are  delivered  to  be  kept  safely 
for  a  reward.  Now  in  the  case  of  such  delivery,  the  bailee  receiving  com- 
pensation for  his  service,  is  held  to  more  strict  performance  than  a  deposi- 
tary without  reward,  lor  reasons  too  obvious  to  require  to  be  stated.  He  is 
therefore  bound  to  take  diligent  care  of  the  things  bailed  to  him,  and  is  re- 
sponsible for  ordinary  neglect.  And  the  law  is  the  same  whether  his  recom- 
pense is  direct  and  pecuniary,  or  indirect  and  consisting  in  some  other  ad- 
vantage arising  from  his  contract  with  the  bailor. 

This  species  of  bailment  is  both  comprehensive  and  interesting,  embrac- 
ing within  it  a  variety  of  cases,  in  some  of  which,  for  reasons  founded  on 
public  policy  alone,  the  liability  of  the  bailee  is  materially  enhanced.  A- 
mong  these  are  the  cases  of  innkeepers  and  common  carriers,  as  to  both  of 
whom  it  is  necessary  to  add  a  few  distinct  remarks. 

First,  as  to  the  innkeeper.  The  doctrine  of  his  liability  is  stated  by  Mr, 
Blackstone,  (vol.  3,  p.  165,)  to  be,  "  that  he  is  bound  by  implied  contract 
with  every  guest,  to  secure  his  goods  in  his  inn  ;"  and  he  is  held  so  strictly 
liable  for  them,  when  committed  to  his  care,  or  to  that  of  one  of  his  agents, 
or  even  brought  into  his  inn  by  a  guest,  (5  T.  R.  575,)  that  if  they  are  either 
damaged  or  stolen  out  of  the  inn  by  any  person  whatsoever,  except  the  ser- 
vant or  companion  of  the  owner,  he  is  responsible.  This  rule  obviously 
docs  not  grow  out  of  the  doctrine  of  bailment,  since  upon  its  principle  he 
should,  like  the  tailor  and  jeweller,  be  responsible  only  for  ordinary  neglect. 
It  rests  on  the  great  principle  of  public  utility  and  sound  policy ;  since  un- 
principled innkeepers  may  be  associated  with  ruffians  and  pilferers  without 
the  possibility  of  detection,  and  may  thus  avail  themselves  of  their  situation 
to  plunder  the  inmates  of  their  houses. 
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Secondly,  of  common  carriers.  These,  like  innkeepers,  are  bailees  ;  but 
in  the  case  of  the  common  carrier,  the  reward  he  receives  is  direct,  whereas 
that  of  the  innkeeper  is  merely  incidental,  and  derived  from  the  profit  pro- 
duced to  him  by  the  entertainment  of  his  guest.  On  general  prniciples  of 
bailment,  however,  the  carrier's  reward  or  profit  would  only  bind  him  to 
diligent  care,  and  render  him  liable  for  ordinary  neglect.  But  on  princi- 
ples of  public  policy  he  is  held  liable  to  answer  for  the  goods,  much  far- 
ther than  other  bailees.  He  is  an  insurer  against  all  loss,  except  the  act  of 
God,  (i.  e.  inevitable  mischance,)  or  the  enemies  of  the  country.  1  T.  R. 
27.  Among  this  class  of  persons  are  wagoners,  stage  coach  owners,  hoy- 
men,  masters  of  ships,  See. ;  and  generally,  indeed,  any  person  carrying 
gx)ods  for  hire,  is  a  carrier,  and  chargeable  as  such.  To  this  rule,  however, 
there  are  some  exceptions  ;  for  hackney  coachmen  and  stage  owners, 
whose  business  it  is  to  carry  persons  only,  are  not  liable  for  goods  lost,  un- 
less specially  paid  for  carrying  them  ;  but  if  they  unite  the  business  of  car- 
rying goods  with  that  of  carrying  persons,  they  become  liable  accordingly. 
So,  too,  it  has  been  decided  in  England  that  the  postmaster-general  is  not 
liable  for  miscarriages  by  the  mail,  the  post  office  being  established  for  in- 
telligence, not  for  insurance  of  transportation  of  money.  1  Salk.27.  Cow. 
754.  The  same,  I  presume,  is  the  law  with  us.  Yet  any  officer  of  the 
post  office  on  whom  culpable  negligence  could  be  fixed,  would  doubtless 
be  liable  for  a  loss  occasioned  thereby,  though  the  government  would  not. 
See  3  Webs.  443.     2  Black.  Rep.  906.     5  Bur.  2711. 

The  carrier  is  chargeable  even  if  he  be  robbed  by  irresistible  force  ;  "  and 
this,"  said  Lord  Holt,  "  is  a  politic  establishment  contrived  by  the  policy  of 
the  law  ;  for  else,  carriers  might  combine  with  thieves,  and  yet  do  it  so 
clandestinely  that  it  could  not  be  discovered."  This,  however,  does  not 
sufficiently  account  for  the  extension  of  so  rigorous  a  principle  to  those 
losses  which  leave  no  room  for  the  presumption  of  fraud  and  collusion.  As 
where  a  carrier  having  lodged  his  wagon  in  an  inn  yard,  and  a  fire  acciden- 
tally broke  out  H'hich  consumed  it.  2  T.  R.  27.  It  is  not  difficult,  how- 
ever, to  imagine  another  reason  of  policy  which  applies  to  persons  carrying 
on  the  public  and  gainful  employment  of  carriers,  with  which  the  prosperity 
of  commerce  and  the  interest  of  the  country  are  so  intimately  connected. 
These  rigorous  principles  are  adopted  to  stimulate  them  to  that  extraordi- 
nary care  and  attention  which  otherwise  might  vainly  be  expected.  Were 
they  exonerated  unless  negligence  were  fixed  upon  them,  the  difficulty  of 
establishing  that  fact,  where  the  transaction  may  have  happened  at  a  dis- 
tance, would  prove  a  shield  for  their  carelessness  ;  besides,  that  their  fel- 
lows or  those  in  their  employ  would  be  made  the  convenient  instruments 
of  their  expurgation.  And  when,  moreover,  we  reflect  that  in  the  nature 
of  human  transactions  this  liability,  which  operates  as  an  insurance,  when 
once  established,  will  be  duly  estimated  in  the  freight  or  price  of  carriage, 
the  rule  will  not  appear  so  unreasonable  as  at  first  it  might  seem.  Be  this 
as  it  may,  it  is  firmly  established  :  and  in  a  case  in  our  own  courts,  which 
arose  out  of  the  dangers  of  the  upper  navigation  of  James  River,  it  was  de- 
cided that  the  common  carrier  is  liable  for  all  accidents  to  goods  entrusted 
to  him  for  transportation,  except  such  as  arise  from  the  act  of  God,  the  act 
of  the  enemies  of  the  commonwealth,  or  the  act  of  the  owner  of  the  goods. 
It  was  also  decided  in  the  same  case,  that  if  a  loss  happens,  the  onus  pro- 
bandi  lies  on  the  carrier  to  exempt  himself  from  liability,  and  it  will  not  suf- 
fice even  to  prove  (where  the  carriage  is  by  water)'  that  the  navigation  is 
attended  with  so  much  danger  that  a  loss  may  happen  notwithstanding  the 
utmost  efforts  to  prevent  it,  and  that  the  person  conducting  the  boat  posses- 
sed competent  skill,  used  due  diligence,  and  provided  hands  of  sufficient 
strength  and  experience  to  assist  him.     3  Mun.  239.     The  standing  dan- 
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crer  of  the  naviiration  is  indeed  obviously  not  witliin  the  meaning  of  the 
terms  "  act  of  God."  Those  terms  mean  inevitable  "  accident ;"  and  the 
term  "accident"  can,  with  no  pretension  to  accuracy,  be  applied  to  a  per- 
manent state  of  navigation,  which  of  course  is  taken  into  the  estimate  in 
fixing  the  freight  of  all  articles.* 

The  carrier,  however,  in  taking  charge  of  goods,  is  not  bound  to  a  gene- 
ral acceptance,  but  may  qualify  it  by  a  special  acceptance,  and  then  he  is 
hound  no  farther  than  he  undertakes.  As  where  the  owner  of  a  stage  coach 
advertised  that  he  would  not  be  answerable  for  money  or  jewels  above  tlie 
value  of  £o,  unless  he  had  notice  and  was  paid  accordingly,  it  was  held 
that  he  was  not  liable  for  money  sent  without  notice  and  not  paid  for.t  4 
Bur.  2-298.  1  H.  B.  298.  And  the  conduct  of  the  owner  must  be  perfect- 
ly fair  and  open  in  reference  to  this  matter,  or  the  carrier  will  not  be  liable. 
This  doctrine  lias  lately  been  fully  examined  and  confirmed  in  England,  in 
the  case  of  Batson  vs.  Donovan,  4  Barn.  &  Aid.  21.  It  was  in  that  case 
very  justly  observed,  that  there  are  two  objects  in  such  a  notice  on  the  part 
of  the  carrier  ;  the  first  to  secure  a  compensation  proportioned  to  the  risk  ; 
the  second  to  ascertain  the  degree  of  care  the  parcel  may  require  ;  as  every 
man  ordinarily  bestows  more  care  on  a  valuable  package  than  on  one  of 
little  value.  The  concealment  by  the  bailor  thus  operates  a  double  fraud 
upon  the  carrier;  for  it  deprives  him  of  his  just  reward,  and  lulls  him  into 
a  dangerous  security.  It  leads  him  to  take  only  that  degree  of  care  which, 
in  the  case  of  a  parcel  of  extraordinary  value,  may  be  gross  negligence,  but 
in  the  case  of  another  parcel  would  not  be  so.  It  may,  indeed,  be  remarked, 
that  for  this  reason  in  ordinary  cases  of  bailment,  if  the  contents  of  a  box 
are  peculiarly  valuable,  fair  dealing  requires  that  the  bailee  should  have  no- 
tice, or  a  greater  degree  of  care  and  diligence  will  not  be  required  of  him, 
than  would  be  adequate  to  the  apparent  importance  of  the  article. 

We  shall  have  occasion  in  the  next  volume  to  pursue  our  enquiries  in  re- 
lation to  carriers.     At  present  we  proceed  to  speak 

5.  Of  locatio  simplex,  or  hiring  for  use.  This  ex  vi  termini  implies  that  a 
compensation  is  paid  by  the  hirer  for  the  use  of  the  goods  to  the  bailor,  or 
tetter  for  hire,  as  he  is  sometimes  called.  Here  there  is  reciprocal  advan- 
tage ;  the  use  on  one  side,  the  hire  on  tlie  other ;  and  hence  the  parties 
stand  on  the  middle  ground  of  ordinary  care.  If,  therefore,  the  hirer  uses 
that  diligence  and  care  that  the  generality  of  mankind  use  as  to  their  own 
goods,  iie  is  absolved  though  they  come  to  loss.  But  he  must  take  care  to 
use  the  property  according  to  the  fair  understanding  when  he  hired  it,  for  if 
he  use  it  otherwise,  he  increases  his  liability  ;  as  where  a  horse  is  hired  to  go 
to  Richmond,  and  he  is  taken  to  Clarksburg,  and  lost  in  crossing  the  rapid 
waters  of  the  Cheat  river,  the  hirer  would  be  responsible.  For  had  the 
horse  been  his  own,  the  loss  would  of  course  have  been  his  own  ;  and  as, 
by  the  use  of  him  otherwise  than  as  authorized  by  the  contract,  he  has  taken 
upon  himself  to  use  him  as  his  oivn,  so  must  he  abide  the  consequence.  As 
the  misfortune  must  fall  somewhere,  it  ought  to  fall  on  him  who  is,  in  some 
sort  at  least,  a  wrongdoer. 

6.  Of  commodatum,  or  a  loan.  This  implies  a  bailment  for  use  without 
reward  or  compensation.  Here,  therefore,  the  bailee  being  alone  benefit- 
ted is  held  to  the    greatest  strictness.     He  is  responsible  for  slight  negli- 

*  I  uiiilorstaiul  that  in  charter  parties  tlie  dangers  of  the  seas  are  always  excepted,  expressly.  Sed 
vide  Staikic,  part  4,355,  &c. 

t  In  Marsh  vs.  Home,  the  carrier  had  notice  and  was  held  not  responsible.  The  price,  however, 
was  not  paid  at  the  lime.  But  what  seems  most  material,  the  general  notice  that  lie  would  not  be 
bound,  was  held  not  to  be  affected  by  the  notice  of  the  character  and  value  of  the  goods,  because 
there  was  neither  a  special  agreement  to  abide  the  loss  on  liis  part,  nor  a  promise  to  pay  an  extra 
price  on  the  part  of  the  owner.  5  Barn.  &  Cres.  322.  1 1  C.  L.  R.  213.  3  Taun.  261.  1  "Price,  280. 
l>ut  where  the  c-^rricr  not  only  had  notice,  but  declared  his  intention  to  charge  an  additional  price, 
for  the  extra  value  of  the  articles,  he  was  held  bound.    3  Camp.  527. 
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gence  ;  which  we  have  seen  implies  the  want  of  that  extraortlinary  dili* 
gence  and  care  which  very  circumspect  and  careful  persons  manilest  in  re- 
spect to  their  own  property.  If  robbed,  indeed,  he  is  not  responsible,  un- 
less imprudence  can  be  fixed  upon  him  ;  for  the  most  prudent  man  is  subject 
to  loss  by  robbery.  But  if  he  be  guilty  of  imprudence  or  neglect,  or  if  he 
use  the  property  in  any  other  manner  than  that  contemplated  by  the  con- 
tract of  bailment,  he  will  of  course  be  responsible  for  any  loss  occasioned 
thereby,  whether  through  neglect  or  otherwise,  since,  as  we  have  seen,  such 
conduct  will  even  render  a  hirer  liable.  On  every  principle  of  good  faith, 
the  borrower  at  least  should,  in  all  respects,  regard  himself  as  bound  to 
obey  the  terms  imposed  upon  him,  expressly  or  impliedly,  by  the  voluntary 
courtesy  of  tlie  bailor.  If  he  does  otherwise,  he  must  abide  any  loss  which 
possibly  might  have  arisen  from  the  aberration,  but  not  those,  I  presume, 
which  can  in  no  wise  be  traced  to  it.  For  though  he  would,  in  the  case 
put  before,  be  liable  for  the  horse  if  lost  in  a  mountain  torrent,  it  would  be 
forced  and  unreasonable  to  make  him  liable  if  he  died,  during  the  journey, 
of  disease. 

From  this  rapid  survey  we  find  that  the  liability  in  bailment  is  in  most  in- 
stances graduated  by  the  advantage, — according  as  it  is  on  the  side  of  the 
bailor  or  bailee.  Where  it  is  on  the  side  of  the  bailor,  (as  where  the  bailee 
gives  his  care  for  nothing,)  the  bailee  is  responsible  only  for  gross  neglect. 
Where  the  bailment  is  gainful  to  both,  the  parties  meet  on  the  middle  gound 
of  ordinary  care.  Where  the  whole  benefit  is  on  the  side  of  the  bailee,  as 
in  a  loan  for  use,  the  strictest  care  is  required  of  him,  and  the  slightest  neg- 
ligence will  bind  him.  In  all  these  cases,  however,  the  ordinary  responsi- 
bility may  be  varied  and  modified  by  special  agreement;  even  so  far  as  to 
render  a  bailee  chargeable  for  loss,  though  occasioned  by  act  of  God  or 
the  enemy ;  for  it  is  a  maxim  that  modus  et  conventio  vincunt  legem.  To 
this,  indeed,  it  is  said,  there  is  an  exception  :  that  if  it  were  stipulated  that 
a  bailee,  though  guilty  of  fraud,  should  not  be  bound,  the  law  would  never- 
theless bind  him  :  for  the  agreement  itself  would  be  proof  of  premeditated 
fraud. 

Sir  William  Jones  contends  for  a  distinction  between  robbery  and  stealth. 
Thus  the  bailee  who  is  robbed,  would  be  excusable  (except  he  be  an  inn- 
keeper or  carrier ;)  but  where  goods  are  stolen,  he  deems  it  presumptive 
evidence  of  want  of  ordinary  care  in  the  bailee.  I  think,  however,  that  the 
adjudged  cases  do  not  support  him  herein  ;  for  not  only  is  a  common  depo- 
sitary or  mandatary,  but  also  a  carrier  for  reward,  exonerated  if  the  goods 
are  stolen  without  his  default,  provided  his  case  is  not  within  the  custom  re- 
lative to  common  carriers.  Thus,  in  the  case  of  Batson  vs.  Donovan,  the 
carrier  was  held  not  liable  unless  he  was  guilty  of  gross  negligence,  though 
the  goods  were  stolen.  Now,  although  he  was  not  bound  on  the  princi- 
ples applied  to  carriers,  yet  he  was  admitted  to  be  bound  as  bailee  for  neg- 
ligence. Being  a  bailee  for  hire,  ordinary  negligence  would  charge  him,  as 
we  have  seen,  yet  the  court  held  him  not  charged,  on  the  mere  fact  that  the 
goods  were  stolen,  and  thus  in  effect  deny  that  the  theft  alone  is  proof  of 
want  of  ordinary  care.  Indeed,  in  all  the  cases,  it  seems  admitted  that  those 
who  are  bound  to  ordinary  care,  are  yet  exonerated  if  the  goods  are  stolen, 
without  the  bailee's  fault. 

In  speaking  of  a  hirer,  Lord  Holt  says  he  is  not  liable  if  the  goods  are 
stolen  ;  and  so  if  a  horse  is  stolen  from  the  borrower,  provided  due  care  is 
used  in  fastening  the  doors,  the  bailee  is  in  like  manner  discharged.  In 
short,  it  is  clear  that  this  distinguished  judge  spoke  without  discrimination 
of  robbery  and  theft,  in  the  institute  which  he  has  given  on  this  subject  in 
the  case  of  Coggs  vs.  Barnard,  2  L.  Ray.  909.  And  there  seems  indeed  no 
reason  for  distinction,  since  robbery  and  theft  are  perhaps  equally  difficult  to 
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be  guarded  against,  find  greater  negligence  is  not  to  be  implied  in  reference 
lo  the  one  tliaa  to  the  other. 

3.  "  Hiring  and  borruwhifC  are  also  contracts  by  which  a  qualified  pro- 
perty may  be  transferred  to  tiie  hirer  or  borrower:  in  which  there  is  only 
this  diUcrencc,  that  hiring  is  always  for  a  j)rice,  or  stipend,  or  additional 
recompense  ;  borrowing  is  merely  gratuitous.  But  the  law  in  both  cases  is 
the  same.  They  are  both  contracts,  whereby  the  possession  and  a  tran- 
sient property  is  transferred  for  a  particular  time  or  use,  on  condition  to  re- 
store the  goods  so  hired  or  borrowed,  as  soon  as  the  time  is  e.\])ired  or  use 
performed,  together  with  the  price  or  stipend  (in  case  of  hiring)  cither  ex- 
pressly agreed  on  by  the  parties,  or  left  to  be  implied  by  law  according  to 
ihe  value  of  the  service.  By  this  mutual  contract,  the  hirer  or  borrower 
gains  a  temporary  property  in  the  thing  hired,  accom})anied  with  an  implied 
condition  to  use  it  with  moderation,  and  not  abuse  it;  and  the  owner  or 
lender  retains  a  reversionary  interest  in  the  same,  and  acquires  a  new  pro- 
perty in  the  i)rice  or  reward.  Thus  if  a  man  hires  or  borrows  a  horse  for  a 
month,  he  has  the  possession  and  a  (|ualified  property  therein  during  that 
period,  on  the  expiration  of  which  his  qualified  property  determines,  and  the 
owner  becomes  (in  case  of  hiring)  entitled  also  to  the  price  for  which  the 
horse  was  hired. 

"  There  is  one  species  of  this  price  or  reward,  the  most  usual  of  any,  but 
concerning  which  many  good  and  learned  men  have  in  former  times  very 
much  perplexed  themselves  and  other  people,  by  raising  doubts  about  its 
legality  in  foro  conscientue.  That  is,  when  money  is  lent  on  a  contract  to 
receive  not  only  the  principal  sum  again,  but  also  an  increase  by  way  of 
compensation  for  the  use  ;*  which  generally  is  called  interest  by  those  who 
think  it  lawful,  and  usury  by  those  who  do  not  so.  The  exorbitance  or  mo- 
deration of  interest,  for  money  lent,  depends  upon  two  circumstances ;  the 
inconvenience  of  parting  with  it  for  the  present,  and  the  hazard  of  losing  it 
entirely.  The  inconvenience  to  individual  lenders  can  never  be  estimated 
by  laws  ;  the  rate  therefore  of  general  interest  must  depend  upon  the  usual 
or  general  inconvenience. 

"  Upon  the  two  principles  of  inconvenience  and  hazard,  compared  to- 
gether, different  nations  have,  at  different  times,  established  different  rates 
of  interest.  The  Romans  at  one  time  allowed  centesimce,  one  per  cent. 
monthly,  or  twelve  per  cent,  per  annum,  to  be  taken  for  common  loans ;  but 
Justinian  reduced  it  to  trientes,  or  one  third  of  the  as  or  centesimcB,  that  is, 
four  per  cent.;  but  allowed  higher  interest  to  be  taken  of  merchants,  because 
there  the  hazard  was  greater.  Before  the  reign  of  Queen  Anne,  the  rate 
of  interest  in  England  was  six  per  centum  per  annum  ;  but  by  the  statute  12 
Ann.  St.  2,  c.  16,  it  was  brought  down  io  five  per  cent,  yearly,  which  is  now 
the  extremity  of  legal  interest  that  can  be  taken.  But  yet  if  a  contract 
which  carries  interest  be  made  in  a  foreign  country,  our  courts  will  direct 
the  payment  of  interest  according  to  the  law  of  that  country  in  which  the 
contract  was  made.  Thus,  Irish,  American,  Turkish,  and  Indian  interest, 
have  been  allowed  in  our  courts  to  the  amount  of  even  twelve  ^er  cent.;  for 
the  moderation  or  exorbitance  of  interest  depends  upon  local  circumstan- 
ces ;  and  the  refusal  to  enforce  such  contracts  would  put  a  stop  to  all  fo- 
reign trade." 

*Iii  Higgins  vs.  Serjeant,  it  is  said  to  be  the  established  principle  of  the  common  law,  that  interest 
is  allowed  only  on  mercantile  securities,  or  in  those  cases  where  there  has  been  an  express  promise 
to  pay  it.  2  Barn.  &  Cres.  343.  9  C.  L.  R.  Wl.  See  15  E.  224.  1  Camp.  50.  12  E.  410.  Interest 
was  allowed  on  a  stated  account,  but  not  for  goods  sold.  3  VVils.  205.  1  Vez.  63.  But  this  case  in  3 
Wilson  is  said  lo  have  been  long  since  overruled  :  per  Abbott,  2  Barn.  &  Cres.  348.  See,  also,  Star- 
kie,  part  4,  title  Interest  of  Money. 

Our  statute  law,  however,  has  provided  for  the  recovery  of  interest  in  all  actions  on  contracts, 
where  the  jury  in  their  discretion  choose  to  allow  it.  1  R.  C.  ch.  128,  $80.  For  a  reference  to  the 
decisions  of  our  courts  aa  to  interest,  the  student  may  consult  Hall's  and  Munford's  Indexes. 
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Wlierc  forei'Tu  interest  is  to  be  taken  or  not,  see  in  general  1  P.  Wms. 
395,  096.  2f.  R.  52.  1  Bla.  R.  267.  Burr.  1094.  2  Bro.  C.  R.  2.  2 
Ver'n.  395.     3  Atk.  727.     1  Ves.  427.     Comyn  on  Usury,  152. 

The  law  of  this  commonwealth  against  usury  provides  that  "  no  person 
shall,  upon  any  contract,  take  directly  or  indirectly  for  loan  of  any  money, 
ivares,  or  merchandise,  or  other  commodity,  above  the  value  of  six  dollars  for 
the  forbearance  of  one  hundred  dollars  for  a  year."  1  R.  C  ch.  102,  §  1. 
[Bank  corporations  are  within  the  act.    5  Ran.  132.  Sed  vide  8  Wheat.  267.] 

This  clause  of  the  act  of  assembly  embraces  within  its  language  every  es- 
sential ingredient  which  enters  into  the  offence  of  usury,  and  the  cases  on 
the  subject  will  be  best  understood  by  a  minute  attention  to  its  phraseology. 

To  constitute  usury  according  to  the  act,  there  must  be, 

1.  A  loan — as  contradistinguished  from  a  sale. 

2.  Of  money,  tvares,  or  merchandises,  or  other  commodity. 

3.  For  usurious  gain. 

I.  There  must  be  a  loan — bona  fide  it  is  true,  but  yet  it  must  be  in  its 
essential  character  a  loan  ;  and  its  real  object  a  borrowing  and  lending.  2 
Call,  123.  4  East,  55.  5  Mun.  187.  And  this  must  be  so  understood  by 
both  parties.  2  Mun.  36.  For  to  constitute  usury  there  must  be  an  in- 
tent to  take  more  than  legal  interest.  Gilm.  42.  5  Han.  333.  The  mere 
mistake  of  a  scrivener  will  not  charge  a  party  with  usury.  But  if  a  mode  of 
calculation  be  adopted,  which  will  give  more  than  legal  interest,  and  the 
lender  knows  it,  he  is  within  the  statute,  though  he  may  not  suspect  that 
he  is  violating  the  law.  4  Ran.  406.  Cro.  ch.  501.  2  Bl.  Rep.  792.  1 
Camp.  149. 

If  a  transaction  be  in  truth  a  sale,  and  not  a  loan  in  disguise,  it  is  nol 
usurious  or  void,  whether  it  be  of  goods  or  of  bonds,  (1  Call,  82,  75.  2  H. 
&.M.  14.  1  Dal.  217.  2  Dal.  92.  2  Mun.  36,)  or  of  bank  stock,*  (8  East, 
304.  5  Esp.  Rep.  164.  6  Mun.  483.  4  H.  &  :M.  490.  4  Mun.  303. 
Gil.  4,)  or  even  of  guineas,  (Ord.  on  Usury,  52,)  although  the  actual  gain 
may  exceed  the  rate  of  interest  allowed  by  law.  It  often  happens,  indeed, 
that  there  is  much  difficulty  in  determining  the  real  character  of  the  trans- 
action ;  since  usurers,  with  a  view  to  avoid  the  penalties  of  the  act,  resort 
to  every  species  of  artifice  to  conceal  their  rapacity,!  and  disguise  the  real 
object  of  their  traffic.  But  when  that  object  is  once  established,  there  is 
no  difficulty  as  to  the  rule.  If  the  transaction  be  a  loan,  and  the  gain  be- 
yond the  interest  allowed  by  law,  it  is  usury.  If  it  be  a  sale,  it  is  not  usury; 
although  where  oppression  and  fraud  are  united  with  gross  inadequacy  of 
price,  the  sale  may  be  rescinded.  But  the  distinction  is  of  the  utmost  im- 
portance, since  however  inadequate  the  price  in  the  case  of  a  sale,  the  con- 
tract is  only  set  aside,  and  the  parties  replaced  in  statu  quo  ;  whereas  if  the 
transaction  be  usurious,  the  usurer  is  liable  to  the  heavy  penalties  of  the 
law,  to  which  I  shall  presently  advert.! 

*  Stock  lonned  and  tlivklends  reserveil  by  way  of  interest,  ami  the  option  of  decidinj  nt  a  future 
daj',  either  to  have  the  stock  replaced,  or  the  proceeils  of  sale  of  it  repaid,  with  5  per  cent,  interest- 
held  usury.    3  Barn.  &  Ores.  'i73. 

See,  as  to  usury,  Bac.  Abr.  Usury.    Also,  3  C  I^.  R.  94,  the  reporter's  learned  note. 

As  to  bonds,  the  sale  of  them  at  a  discount  is  not  usury,  for  if  not  recovered  from  the  obligor 
the  assignor  is  oidy  liable  for  what  he  received  for  the  bond.  A/iter  as  to  a  bill  of  exchange,  unless 
transferred  without  endorsement,  or  unless  drawn  in  one  place  payable  in  another,  and  the  discount 
can  be  fairly  attributed  to  difference  in  exchange.  See  5  Ran.  377.  Yet  see,  also.  Judge  Coulter's 
opinion  in  the  same  case. 

In  Grigsby  rs.  Weaver,  the  sale  of  a  bond  for  more  than  its  nominal  amount,  was  considered  strong- 
ly indicative  of  usury.    Case  not  reported. 

tWhat  commissions  may  be  allowed  for  discounting  bills,  in  addition  to  interest,  see  Chilty,  81. 

t  As  to  the  law  of  usury  in  general,  see  3  Chilly's  Com.  87  to  91,  310  to  31G,  R.  B.  Comyn  on  Usu- 
ry, Ord.  on  Usury,  and  I'lowden  on  Usury.  There  must  be  an  unlawful  iitunl,  and  Iherefore  if  the 
usury  arise  from  error  in  computation,  it  will  not  vitiate.  Cro.  Car.  501.  2  Bla.  Rep.  792.  ICamp. 
149.  Exorbitant  discount  to  induce  the  acceptor  to  take  up  a  bill  before  it  is  due,  is  not  usurious,  be- 
cause there  must  be  a  loan  or  foibearance  of  payment,  or  some  device  for  the  purpose  of  concealing 
or  evading  the  appearance  ol  a  loan  or  forbearance.    4Easi,55.    5  Esp,  II,    Peake,  200.    1  B.  &  P. 
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Ill  llic  constnictiuii  and  oiiforccnuMit  of  this  slatiite,  the  courts  of  justice 
have  evinced  every  disposition  to  further  tlic  views  ol"  tlie  legislature,  and 
liave  declared  thai  where  the  real  object  of  the  ])arties  is  an  usurious  loan, 
the  wit  of  man  cannot  devise  a  scheme  to  take  it  out  of  the  statute  ;  for  as 
it  lias  prohibited  the  taking  unlawful  interest,  either  directly  or  indirectly, 
every  shift  and  device  to  evade  it,  must  come  under  the  operation  of  the 
word  "  indirectly"  when  the  usurious  character  of  the  contract  is  once 
fixed  and  ascertained.  Cow.  112.  Yet  notwithstanding  the  astuteness  of 
the  courts,  many  evasions  have  been  devised,  and  still  continue,  without 
doubt,  to  be  too  often  successfully  practised.  Hence  distinctions,  apparent- 
ly very  subtle,  arc  to  be  found  in  the  adjudications  upon  this  subject ;  some 
of  which  it  may  be  proper  to  notice. 

Thus  where  D  lent  F  his  promissory  notes,  and  received  F's  in  return, 
with  a  commission  for  the  loan  of  liis  name,  exceeding  the  legal  rate  of 
interest  for  the  time  the  notes  had  to  run.  This  was  held  usury.  5  John. 
C.  R.  131.  13  John,  40,  accord.  But  where  D  gave  liis  notes  to  W  for 
$1000,  payable  in  six  months,  and  not  carrying  interest,  and  took  W's  for 
the  same  sum,  payable  at  the  same  time,  and  not  carrying  interest,  the  ta- 
king 2^  per  cent,  commisssion  for  the  risque,  was  held  no  usury.  2  John. 
193.  See  17  Vez.  332.  Sec  1  Camp.  139,  177,  cited  5  Ran.  369.  2 
Camp.  33.     13  John.  40. 

It  is  also  held  not  to  be  usury  for  a  bank  discounting  a  note  to  take  the 
interest  in  advance,  though  in  that  way  it  unquestionably  makes  more  than 
six  per  centum  per  annum.     5  Ran,  132.     8  Wheat.  338.* 

If  a  note  is  made  and  endorsed  for  the  accommodation  of  the  payee,  and 
afterwards  placed  by  him  in  the  broker's  hands  to  be  sold  in  the  market, 
and  it  is  purchased  of  the  broker  by  a  third  person  who  has  no  knowledge 
that  it  is  accommodation  paper,  or  for  whose  benefit  it  is  sold,  the  trans- 
action is  not  usurious.  Taylor  vs.  Bruce,  Gilmer,  42,  Whitworth  vs.  Ad- 
ams, 5  Ran.  333.  This  opinion  was  very  ably  contested  by  distinguished 
judges  in  the  cases  above  cited.  It  was  strongly  contended  that  as  a  note 
usurious  in  its  creation  is  void,  into  whose  hands  soever  it  may  pass,  and  as 
the  note  in  question  was  never  an  available  negotiable  note  until  discount- 
ed [or  purchased]  by  the  third  person,  [^at  which  time  it  received  its  crea- 
tion and  not  till  then,  see  5  Barn.  &  Aid.  657,  2  John.  C.  60.  15  John. 
44,  355;]  and  as  the  discount  was  at  a  premium  higher  than  the  legal  rate, 
the  note  was  usurious  and  void.     In  answer  to  this,  a  distinction  was  ta- 

144.  4  Taunt.  810.  Nor  if  llie  clinrge  alleged  to  be  uEurious  is  fairly  referable  to  tlie  trouble,  ex- 
pense, &c.  in  the  transaction.  3  13.  &  P.  154.  4  M.  &  S.  192.  2  T.  R.  233.  1  Mad.  Rep.  112.  1 
Camp.  177.  15  Ves.  120.  Bankers  may  charge  their  usual  coinmifsion  beyond  legal  interest.  2  T. 
11.52.  Under  the  direction  of  the  court,  it  is  tlie  province  of  the  jury  to  determine  when  there  is  usu- 
ry in  a  transaction.  4  M.  &  S.  192.  1  Dowl.  &  R.  570.  3  B.  &  A .  664.  2  Bla.  Rep.  864.  The  pur- 
chase of  an  annuity  at  ever  so  cheap  a  rate,  will  not  prima  facie  be  usurious,  but  if  it  be  for  years,  or 
on  an  express  agreement  to  repurcliase,  and  on  calculation  more  than  the  principal  with  legal  interest 
is  to  be  returned,  it  will.  3B.&P.  151.  3B.&A.666.  And  if  part  of  the  advance  lie  in  goods,  it  must 
be  shown  that  they  were  not  overcharged  in  price.  Doug.  735.  1  Esp.  40.  2  Camp.  375.  Holt,  N. 
P.  C.256.  A  loan  made  returnable  on  a  certain  day,  on  payment  ol  a  sum  beyond  legal  interest,  on 
defaiilt  thereof  may  be  apeiialti/  and  not  usurious  interest,  the  intention  of  the  parties  being  the  crite- 
rion in  all  cases.  If  money  be  lent  on  risk  at  more  than  legal  interest,  and  the  casualty  aflects  the  in- 
i^rest  only,  it  is  upury,— not  so  if  it  affects  the  principal  also.  Cro.  J.  508.  3  Wiis.  395.  The  usury 
must  be  part  of  ihe  c;ontract  in  its  inception,  and  being  void  in  its  commencement,  it  is  so  in  all  its 
stages,  Dou^.  73'>.  1  Stark.  3S5,  though  bills  of  exchange  so  tainted  arc,  by  the  53  Geo.  III.  c.93, 
rendered  valid  in  the  hands  of  a  bona  fide  holder,  unless  he  has  actual  notice  of  the  usury;  but  if  the 
drawerof  a  bill  transfer  it  for  a  valuable  consideiation,  he  caimot  setup  antecedent  usury  with  the 
acceptor  as  a  defence.  4  Bar.  &.  Aid.  215.  A  securitv  with  legal  interest  only,  substituted  for  one 
that  is  usurious,  is  valid.  1  Camp.  165,  n.  2  Taunt.  184.  2  Stark. 237.  Taking  usurious  interest  on 
n  bona  fide  debt  does  not  destroy  the  debt.  1  H.  B.  462.  1  T.  R.  153.  2  Ves.  567.  1  Saund.  295. 
The  penally  of  three  times  the  amount  of  the  principal  is  not  incurred  till  the  usurious  interest  has 
been  actually  received,  and  the  action  must  be  brought  within  one  year  afterwards.  2  Bla.  Rep. 792. 
2  B.  &  P.  381.  1  Saund.  295,  a.  The  borrower  is  a  competent  witness  in  an  action  for  the  penalty. 
1  Saund.  295,  a.  Chitty. 

'  Nor  is  it  usury  in  a  bank  to  take  notes  calculating  sixty-four  days'  interest  and  including  bjth  tlie 
day  of  making  and  the  day  of  payment,  where  it  is  the  custom  thai  the  note  shall  be  paid  on  the  six- 
ty-lourlh  day  after  date.    2  Cowan,  712.    3  Peters,  .33,  and  Crump  vs.  Nicholas,  not  yet  reported. 
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ken  between  an  ordinary  note  or  bond,  which  avails  nothing  till  delivery,  and 
bills  of  exchange  or  promissory  notes,  which,  it  was  said,  as  soon  as  they  are 
endorsed  in  blank  by  the  payee,  and  whilst  in  his  or  the  maker's  hands  for 
accommodation,  have  to  certain  purposes  a  species  of  existence  ;  for  if 
lost  or  stolen  they  are  good  in  the  hands  of  a  bona  fide  holder.  And  al- 
though it  was  admitted,  that  the  purchase  from  the  maker  or  payee  them- 
selves at  a  greater  discount  than  six  percent.  Would  be  usury,  yet  it  was 
contended,  that  the  placing  the  note  in  the  hands  of  the  broker  for  sale, 
Was  its  incipient  existence,  and  that  the  subsequent  sale,  at  a  discount  how- 
ever great,  was  not  usury,  since  it  was  not  usurious  in  its  creation.  Three 
judges  against  two,  however,  in  this  case,  concurred  in  the  opinion  that 
the  transaction  was  not  usurious,  and  that  the  case  of  Taylor  vs.  Bruce 
%vas  properly  decide<l.* 

A  very  usual  method  resorted  to  by  the  usurer,  has  been  the  ostensible 
sale  of  goods,  wares,  or  other  commodity,  at  an  exorbitant  price,  to  a  nee- 
dy borrower  who  applies  for  the  loan  of  money.  This  brings  me  to  ob- 
«erve, 

2.  That  the  act  prohibits  not  only  the  usurious  loan  of  money,  but  also 
of  wares,  merchandizes,  or  other  commodity.  This  comprehensive  language 
embraces,  almost  literally,  those  cases  in  which  usury  has  been  detected  in 
the  covert  sales  of  property.  Thus,  in  Vansommer  vs.  Barker,  1  Br.  Ch. 
Rep.  149,  on  an  application  for  a  loan  by  a  student  of  Oxford,  the  usurer 
agreed  to  let  him  have  silks  at  £-2,000,  which  were  sent  to  auction  and  sold 
for  what  they  would  bring  :  the  borrower  got  only  about  £800,  which  was 
the  whole  amount  of  the  proceeds  of  sale  :  this  was  adjudged  usury  ;  for 
though  a  sale  in  form,  it  was  obviously  a  loan  in  fact.  In  some  of  the  ca- 
ses indeed  the  veil  has  been  so  flimsy,  that  it  has  scarcely  prevented  the 
full  view  of  the  transaction  in  all  its  deformity.  Thus,  in  the  case  of  Lowe  vs. 
Waller,  (Doug.  736,)  on  an  application  for  a  loan,  the  money-lender  said 
ho  had  no  money,  but  would  advance  goods.  Thereupon  the  borrower 
gave  his  bill  of  exchange  for  £-200,  received  the  goods,  and  he  and  the  a- 
gent  of  the  owner  took  them  to  an  auctioneer,  a  stranger  to  the  borrower, 
and  sold  them  for  £117,  which  sum  was  delivered  to  the  borrower,  and  was 
all  he  got  for  £;200.  This  was,  in  effect,  but  the  lender's  sending  goods  to 
auction,  and  lending  the  proceeds  of  those  goods,  amounting  to  only  £117, 
for  an  usurious  profit  of  £83:  for  the  lender's  control  over  the  property 
was  kept  up  until  the  completion  ofthe  transaction,  by  the  sale  and  conver- 
sion into  money,  so  that  it  was  almost  in  the  strictest  sense  an  usurious  loan 
of  money  for  usurious  interest.  The  same  remarks  apply  with  equal  force 
to  the  case  of  Moore  vs.  Battle,  (Amb.  371,)  where  it  is  obvious  that  the  hol- 
der of  the  stock  which  was  the  subject  of  traflSc,  could  only  be  considered 
as   selling  his  own  property  and  lending  the  proceeds  upon  usury. 

The  sale  of  stock  has  been  a  very  common  method  resorted  to  for  the 
purpose  of  covering  usurious  loans.  According  to  the  principle  above  laid 
down,  and  the  authorities  already  quoted,  it  is  clear  that  a  real  sale  of  bank 
stock  or  other  stocks,  even  at  an  exorbitant  advance  above  the  market  price 
at  the  time  ofthe  sale,  is  not  usury  ;-^and  this  is,  indeed,  but  reasonable, 
since  such  is  the  contingent  and  fluctuating  value  of  the  commodity,  that, 
what  is  a  high  price  to-day,  may  be  a  low  price  to-morrow  ;  and  by  appre- 
ciation the  seller  may  be  in  effect  a  loser.  Thus  a  sale  of  Farmers'  Bank 
stock,  in  1822,  at  $90,  would  have  been  exorbitant:  yet  it  is  now  worth 
$100.  Where  therefore  there  is  a  real  sale,  it  would  seem  to  be  a  sole- 
cism to  stamp  as  usurious  a  transaction  by  which  the  usuer  may  lose  and 
the  borrower  may  gain;  since  the  oppression  ofthe  borrower  was  the  real 

*  The  student,  bv  an  attentive  perusal  of  the  cases  cited  from  (lilmer,  42,  5  Ran.  132,  3^,  will  ae- 
<iuire  much  valuable  information  on  the  doctrines  of  UFurv. 

48* 
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evil  against  vvliich  the  legislature  has  levelled  its  anathema.  Indeed,  the 
contingent  character  of  the  contract  confessedly  conies  into  consideration 
m  all  cases  of  usury  ;  and  it  has  always  been  admitted  that  where  the  pr'ni- 
cipal  is  really  put  at  risk,  there  can  be  no  usury.  Ord.  on  Usury,  42,  400, 
&c.  1  Call,  73,  8"2.  Cow.  797.  Nor  does  it  require  an  eflbrt  to  conceive 
that  the  two  principles  have  really  the  same  foundation,  and  arise  out  of  the 
real  (not  a  colourable)  possibility  of  loss  to  the  seller.  See  Lord  Ellcnbo- 
rouglis  Tcmarks,  6  Esp.  Rep.  10 1. 

But  though  a  real  sale  of  bank  stock  at  an  advanced  price  is  not  usury, 
however  oppressive  it  may  be,  yet  a  loan  of  stock  under  colour  of  a  sale  is 
usurious,  and  will  be  treated  as  such.  As  if  upon  an  a])})lication  for  a  loarr 
of  money  to  A,  he  agrees  to  lend  fifty  shares  of  bank  slock  at  thirty  per 
cent,  above  the  market  price,  to  be  sent  into  the  market  and  sold  for  what 
they  will  bring,  and  the  proceeds  to  be  delivered  to  the  borr(Jwer,  who  gives 
liis  obligation  for  the  contract  price,  and  in  effect  receives  thirty  per  cent. 
less,  this  is  usury.  4  Ran.  13"2.  In  these  transactions  various  incidents  are 
considered  as  determining  their  character  the  ono  way  or  the  other.  Posi- 
tive proof  is  not  to  be  expected,  and  circumstantial  testimony  alone,  in- 
deed, is  usually  attainable  in  such  cases.  Yet  it  is  an  admitted  principle, 
that  the  courts  will  not  presume  a  contract  usurious  without  satisfactory 
proof  1  Wash.  308.  Where  the  bargain  originates  in  an  application  for 
a  loan,  (i  Call,  81,)  where  the  seller  is  an  habitual  money-lender  at  exorbi- 
tant interest,  (2  Ran.  112,)  where  the  buyer  is  in  distress,  and  the  price 
grossly  inadequate,  (Gil.  80,)  where  the  stock  or  goods  are  bought  with  an 
understanding  that  they  are  immediately  to  be  sent  into  market  and  sold  for 
what  they  will  bring; — in  all  these  cases  there  are  strong  reasons  to  suspect 
usury.  On  the  other  hand,  where  there  is  no  treaty  for  a  loan  or  forbear- 
ance of  money,  where  there  is  no  known  design  of  raising  money  by  imme- 
diate sale  in  market  of  the  articles  purchased,  and  where,  from  the  fluctua- 
ting value  of  the  subject,  it  may  appreciate  so  that  the  seller  may  become 
the  loser  eventually,  it  would  seem  unfair  to  fix  upon  the  transaction  the 
stamp  of  usury.  It  will  be  readily  perceived,  however,  that  every  case  must 
stand  upon  its  own^  circumstances,  and  that  no  definite  rule  can  be  laid 
down  on  the  subject,  when  we  learn  that  the  courts  purposely  avoid  deci- 
ding as  to  the  weight  of  particular  circumstances,  (Ord.  87.  Gil.  86,)  lest 
the  usurer,  by  being  put  on  his  guard  against  them,  may  be  more  success- 
ful in  his  evasions  of  the  provisions  of  this  salutary  statute.  See  a  recent 
case,  1  Leigh,  147. 

3.  The  loan  or  forbearance  must  be  for  usurious  gain.  It  is  of  no  im- 
portance in  what  shape  the  usurious  interest  is  given,  whether  in  money, 
property,  or  the  use  of  real  or  personal  estate.  Thus,  where  property  i& 
mortgaged,  and  the  possession  is  delivered  to  the  mortgagee,  with  an  agree- 
ment to  sot  the  profits  against  the  interest,  though  they  greatly  exceed  it, 
this  is  usurious  and  void,  and  the  actual  profits  will  be  charged  against  the 
principal,  as  well  as  the  interest,  so  far  as  they  will  go.     2  Call,  430. 

Where  in  a  mortgage  a  covenant  was  inserted,  that  if  the  interest  was 
not  paid  punctually  at  the  day,  it  slrould  from  that  time,  and  so  from  time 
to  time,  be  turned  into  principal,  and  bear  interest,  constituting  what  is 
called  compound  interest,  the  court  relieved  against  this  agreement  as  un- 
just and  oppressive.  Talb.  Cases,  40.  6  John.  C.  313.  But  where  thie  is 
not  part  of  the  original  agreement  it  is  otherwise;  for  a  mortgagee  may 
at  the  end  of  the  year  call  for  his  interest,  (if  it  be  then  payable,)  and  if  it  be 
not  paid,  he  may  then  insist  on  its  being  made  principal,  and  the  transac- 
tion win  be  sustained.  See  1  Ball  &  Beatty,  430.  2  Atk.  330,  n.  1.  2 
Fon=  174.  Thus,  too,  it  seems  to  have  been  the  opinion  of  Judge  Wythe, 
ihat  It  IS  not  usury  where  a  bond  has  been  running  on  interest  for  a  consi- 
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dcrable  time,  to  take  a  new  Ijoiul,  turning  iiiteiebt  into  principal,  pvovided 
this  operation  be  not  repeated  at  short  intervals.  Ross  vs.  Pleasants,  Shore 
&  Co.,  Wythe's  reports.  2  Anstr.  495,  This,  indeed,  seems  reasonable 
and  consonant  to  the  principle  of  other  decisions  :  for  it  has  been  deter- 
mined not  to  be  usurious  upon  a  settlement  of  accounts  to  take  a  bond  or 
note  for  the  balance  due,  including  interest  as  principal,  and  making  the 
whole  bear  interest.     1  H.  &  M.  4.     Per  Ch.  Taylor.     See  also  Ord.  42. 

1  John.  Ch.  Rep.  13.  But  an  account  rendered,  made  up  of  principal  and 
interest  converted  into  principal  and  carrying  interest,  will  not  be  allowed. 
3H.&M.  89. 

Compound  interest  is  never  allowed  with  us,  unless  under  very  special 
circumstances.  4  Ran.  406.  Yet  it  seems  it  may  be  charged,  where  a 
party  has  traded  with  another's  money,  and  refused  to  disclose  the  profits. 

2  John.  C.  213.     But  in  the  adjustment  of  the  balance  due  upon  mortgage, 

1  have  never  known  the  interest  compounded,  nor  interest  allowed  upon 
an  aggregate  amount  of  principal  and  interest,  which  is  sometimes  done  in 
England.     See  1  Mad.  427 

To  avoid  compounding  interest  where  partial  payments  have  been  made, 
the  rule  adopted  by  the  court  of  chancery  in  the  case  of  Ross  vs.  Pleasants, 
Shore  &  Co.  and  now  universally  followed,  is,  "that  so  much  of  any  pay- 
ment as  is  equal  to,  or  exceeds  the  interest,  is  to  be  applied  to  the  discharge 
thereof,  and  the  residue  towards  discharging  the  principal,  unless  the  debt- 
or, at  the  time  of  payment,  or  before,  directed  otherwise.  That  is  to  say, 
from  the  sum  of  principal  and  interest,  computing  the  latter  to  the  time  of 
payment,  the  payment  is  to  be  deducted,  and  the  balance  forms  a  new 
capital,  in  which  interest  is  to  be  computed  from  time  to  time,  but  with  this 
caution,  that  the  new  capital  be  not  more  than  the  former.  So  that  if  the 
payment  be  less  than  the  interest  due  at  the  time,  the  surplus  of  interest 
must  not  be  added  so  as  to  augment  the  capital,  because  that  would  give 
interest  upon  interest,  which  would  be  unlawful."     4  H.  &  M.  431,  432. 

2  John.  209. 

The  act  having  prohibited  usurious  contracts,  next  declares  "  all  bonds, 
contracts,  conveyances,  or  assurances,"  made  contrary  to  it,  to  be  utterly 
void, — inflicts  a  forfeiture  of  double  the  value  of  the  thing  lent  on  the  lender, 
and  authorizes  any  person  who  will,  to  bring  a  quitam  action  for  such  pen- 
alty. If,  therefore,  a  person  be  sued  upon  a  bond  tainted  with  usury,  he 
may  plead  the  usury  at  law,  and  if  he  can  prove  it,  the  bond  will  be  avoid- 
ed. So  a  bill  of  exchange,  if  tainted  with  usury,  is  void  in  the  hands  even 
of  a  iona^Je  holder.  Doug.  708.  Chitty  on  Bills,  99,  104.  So  if  a  man 
execute  a  mortoraafe,  and  the  mortgagee  bring  a  bill  to  foreclose,  he  may  set 

.  •  -1  '111 

forth  the  usury  in  his  answer,  and  if  he  can  prove  it  the  mortgage  will  be 
avoided,  and  the  court  will  decree  that  it  be  delivered  up  to  be  cancelled. 
6  John  C.  1.3(>.*  And  if  the  usury  appears  on  the  face  of  the  bill,  it  will 
be  dismissed.  G  Ran.  661.  In  like  manner,  if  the  mortgagee  bring  an 
ejectment  to  recover  possession,  the  mortgagor  may  prove  the  usury  on  the 
trial,  and  by  vacating  the  mortgage  deed,  may  defeat  the  mortgagee.  In 
the  succeeding  volume  we  shall  see  in  what  manner  these  defences  are  to 
be  made,  and  we  shall  also  learn  there,  that  there  is  much  strictness  at 
law  as  to  the  plea  of  usury,  and  great  precision  and  accuracy  required  in 
setting  out  the  usurious  contract. 

It  may  be  proper  to  observe,  that  where  a  counterbond  has  been  given, 
to  indemnify  the  surety  in  an  usurious-bond,  and  he  has  been  compelled  to 
pay  the  amount  without  knowing  any  thing  of  the  usury,  he  shall  have  the 

"  Hence,  ns  the  plaintiff  will  lose  his  debt  if  the  usury  be  established,  if  scema  (hat  the  defendant 
should  set  it  forth  distinctly  in  his  answer,  or  by  way  of  plea,  and  prove  it  as  alleged.  If  he  fails  in  the 
proof,  it  only  drives  him  to  his  bill  for  relief,  in  which  the  lender  will  get  what  is  justly  due,  while  the 
borrower  is  relieved  of  the  usury.    tSee  Crenshaw  vs.  Clarke,  to  be  hereafter  reported. 
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full  benefit  of  his  couulerboiid  ;  iiur  ia  it  avoided  as  to  him  by  reason  of 
the  usurious  taint  of  which  he  had  no  notice.  4  John.  C.  332.  It  would 
be  otherwise,  1  presume,  if  he  had  notice.     See  1  R.  C.  eh.  IIG,  §  3. 

In  practice,  usurers  are  too  subtle  and  wary  to  place  themselves  in  the 
power  of  the  borrower.  They  avoid  atlording  him  any  means  of  i)roving 
the  usury  at  law.  This  drives  him  into  chancery,  to  which  he  may  resort 
and  compel  the  usurer  to  discover  on  oath  what  was  the  real  nature  of  the 
contract.  It  behoves  us,  therefore,  next  to  cntpiire  what  are  the  borrower's 
remedies  in  etjnity  in  case  he  cannot  prove  the  usury  at  law,  and  what  is 
the  extent  of  his  relief  there. 

In  England  this  question  rests  solely  upon  the  doctrines  of  the  courts  of 
equity.  Here  it  depends  chiefly  upon  the  act  of  assembly.  I  propose 
first  to  enquire  how  the  matter  stands  in  England,  that  we  may  the  better 
comprehend  the  scope  of  our  own  act. 

It  is  one  of  the  corner  stones  of  the  court  of  chancery,  that  lie  who  asks 
equity  must  do  equity  ;  a  principle  founded  in  justice,  indeed,  and  which 
only  deserves  censure  when  it  leads  to  a  disregard  of  the  legislative  will. 
It  is  on  this  principle,  that  whenever,  in  England,  a  borrower  files  his  bill 
in  equity  to  be  relieved  against  a  judgment  upon  an  usurious  contract  or 
bond,  the  court  refuses  relief  except  upon  the  terms  of  his  paying  up  the 
principal  sum  due,  and  legal  interest ;— and  this  is  rigorously  required  in 
all  cases  ;  notwithstanding  the  law  has  positively  declared  the  contract  void. 
1  Fon.  B.  1,  ch.  1,  §  3,  [h.]  See  5  John.  C.  137.  4  Ran.  415.  In  like 
manner,  where  a  mortgagor  files  a  bill  praying  to  set  aside  a  mortgage  as 
usurious,  the  court  has  always  refused  relief  unless  he  would  pay  up  what 
was  justly  due  upon  it.  A  like  principle  prevails,  indeed,  at  law.  For  if 
the  borrower  pays  up  the  amount  of  his  usurious  bond  to  the  usurer,  and 
afterwards,  on  discovering  evidence  of  the  usury,  sues  to  recover  it  back  in 
the  action  "for  money  had  and  received,"  lie  can  only  recover  the  usurious 
gain,  since  ex  cBquo  et  bono  he  ought  not  to  recover  back  the  money  really 
advanced,  and  the  legal  interest  thereon.  1  T.  R.  153.  Doug.  697,  in 
nates.     See  6  John.  C.  95.     2  John.  C.  191.     1  Leigh,  147. 

Although,  however,  where  the  boiTovver  comes  into  a  court  of  equity  in 
England,  seeking  relief  against  the  usurious  contract,  he  can  only  have  it 
upon  terms,  yet  there  are  cases  in  which  the  agency  of  the  court,  as  auxili- 
ary to  the  justice  of  another  court,  has  been  extended  to  the  party  without 
imposing  such  terms.  Thus,  where  the  borrower  filed  his  bill,  stating  that 
the  defendant  held  an  usurious  bond  of  his  on  which  no  suit  was  brought, 
and  desiring  to  perpetuate  the  testimony  of  a  witness  to  the  usury,  it  was 
contended  that  he  ought  not  to  have  such  aid  without  paying  up  the  princi- 
pal and  interest,  since  it  might  eventually  lead  to  the  loss  of  the  whole  debt. 
Lord  Hardwicke  thought  otherwise;  he  said  "that  the  borrower  had  a 
right  to  perpetuate  testimony  to  a  plain  fact;  what  the  consequence  of  that 
fact  is  (his  lordship  observed)  was  of  another  consideration." 

So,  I  presume,  if  in  debt  on  an  usurious  bond,  a  judgment  by  surprise 
was  obtained  at  law  by  means  of  gross  fraud  on  the  part  of  the  plaintiff,  as 
by  forging  a  letter  to  the  borrower's  counsel,  directing  a  confession  of  judg- 
ment, a  court  of  equity  would  doubtless  interfere  to  grant  a  new  trial  if  the 
fraud  and  forgery  were  proved,  without  requiring  the  terms  of  paying  up 
the  principal  and  interest.*  For  in  such  case  ihe  fraud  is  the  gist  of  the 
case  in  equity — not  the  usury.     The  court  has  nothing  to  do  with  the  ques- 

*  Chancellor  Kent  sfiemalo  recognize  principles  in  accordance  wiili  tlicse  here  advanced.  5. John. 
O.  K.  145.  But  where  the  borrower  has  waived  objection  and  confessed  judgment,  a  purchaBcr  un- 
der hiin  cannot  revive  the  controversy  if  i>p  liad  nonce.  5  John.  555.  A  second  security  Kiveii  to  iha 
bona  fidfi  holder  of  a  bill  is  good;  and  so  after  a  judgment  confessed  in  favor  of  6u<h  holder,  it  is  too 
laie  to  object  to  the  legality  "f  the  consideration  ;  Chitty  on  Bills,  100;  provided  he  knew  nothing  of 
the  usury.    2  Barn.  &  Aid.  288,  and  Chitty,  77.  .^  <        '  i  n 
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tion  whether  there  was  usury  or  not ;  it  in  only  to  decide  vvhetlier  there  was 
fraud  or  not,  and  to  grant  a  new  trial  if  there  was  fraud.  And  though,  to 
use  the  expression  of  Judge  Coalter,  in  McPherrin  vs.  King,  "the  party 
cannot  come  into  a  court  of  equity /or  ^//la/  relief  as  to  the  debt  itself  on  the 
ground  of  usury,  and  claim  a  forfeiture  of  the  money  borrowed,"  yet  where 
he  seeks  the  ancillary  aid  of  that  court,  to  remedy  the  effects  of  i'raud  and 
surprise,  he  will  not  be  refused  its  aid,  though  a  loss  of  the  sum  borrowed 
may  eventually  be  the  consequence;  as  Lord  Hardwicke  says,  that  "that 
consequence  is  of  another  consideration." 

Nor  is  the  principle  of  this  distinction  confined  to  courts  of  equity  :  for 
though,  as  we  have  seen,  the  courts  of  law  permit  the  borrower  to  recover 
back  the  usurious  gain  only  where  he  has  paid  tlie  bond  and  sues  for  the 
money  in  an  action  of  assumpsit,  yet  if  he  has  had  no  opportunity  of  plead- 
ing the  usury,  the  court  will  interfere  so  as  to  afford  lum  some  means  of 
trying  the  validity  of  the  contract.  As  where  a  judgment  was  confessed 
under  a  warrant  of  attorney,  the  court  suspended  the  judgment  upon  the 
allegation  of  usury,  and  directed  an  issue  to  try  the  truth  of  it.  Cow.  727. 
And  if  the  usurious  consideration  in  such  case  be  established,  the  judg- 
ment would  be  vacated  accordingly.* 

Let  us  now  advert  to  the  3d  section  of  our  act.  It  provides  that  any  bor- 
rower of  money  or  goods  may  exhibit  a  bill  in  chancery  against  the  lender, 
and  compel  him  to  discover  upon  oath  the  money  or  thing  lent,  and  all  bar- 
gains, contracts,  or  shifts  relative  to  the  loan,  and  the  interest  or  considera- 
tion for  the  same.  And  if  usury  appears,  the  lender  shall  be  obliged  to  ac- 
cept his  principal  without  interest  or  other  consideration,  and  pay  costs, 
but  shall  be  discharged  from  the  other  penalties  of  the  act. 

1.  "  The  borrower"  may  file  his  bill.  It  seems  to  be  considered  that  the 
security  of  the  borrower  has  the  same  remedy  and  no  more  than  the  bor- 
rower himself;  or,  in  other  words,  both  are  considered  borrowers  so  far  as 
the  lender  is  concerned,  as  the  loan  is  upon  the  credit  of  both.  See  5  John. 
565. 

2.  "  May  exhibit  his  bill  against  the  lender,  and  compel  him  to  discover 
&c.,  and  if  the  usury  appears,  shall  pay  the  principal,  but  without  inter- 
est," &c.  This  part  of  the  act  has  been  the  fruitful  subject  of  discussion 
and  will  require  some  little  examination  here,  to  enable  the  student  to  com- 
prehend on  what  points  the  judges  have  coincided  in  opinion,  and  on  what 
they  have  differed. 

It  seems  agreed  on  all  hands,  that  if  a  suit  at  law  is  brought  upon  an 
usurious  bond,  and  the  defendant  is  without  proof  of  the  usury,  so  that 
judgment  is  rendered  against  him,  whereupon  he  files  his  bill  against  the 
lender  and  calls  for  a  discovery,  he  can  have  relief  only  upon  the  terms  of 
paying  the  principal  sum  due,  for  so  the  act  expressly  requires.  Indeed  the 
very  gist  of  his  case  is  to  be  relieved  against  the  usury  itself;  he  asks  not 
ancillary  aid  from  the  court,  but  invokes  its  jurisdiction  for  the  purpose  of 
discovering  usury  and  giving  relief  accordingly.  Independent  of  the  act, 
therefore,  and  upon  the  principles  of  the  English  courts  of  equity,  he  could 
only  be  relieved  against  the  usurious  gain,  and  not  against  the  sum  justly 
due. 

Another  description  of  cases,  however,  occurs :  This  is  where  the  bor- 
rower has  ample  proof  of  the  usury  without  resorting  to  the  conscience  of 
the  lender.     And  this  class  of  cases  embraces, 

1.  Those  where,  though  the  party  has  full  proof  of  the  usury,  the  nature 
of  the  transaction  affords  him  no  opportunity  to  plead  it :  as  where  a  deed 

'SeeCa.Temp.  Hard.  220.  Strange,  1043.  Barns.  52,277,  cited  5  John.  138.  2  Ve».  jr.  154.  1 
Bob.  &.  P.  270.    1  Taun.  413.    1  Anstv.  7,  and  1  Taun.  413.    Seem  contra. 
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of  irusl  i.s  fiivtiii  to  secure  an  usurious  Jebt,  mu]  the  trustee  is  about  to  pro- 
ceed to  fccll  the  trii;^t  premises  \villiou4  the  inlcrvcntion  of  iiiiy  court. 

2.  Where  iho  party  has  indeed  lind  a  <!ay  in  court,  hut  hy  fraud,  accident, 
or  surprise,  he  was  prevented  from  avaihufr  himself  of  liis  full  proof. 

In  l)oth  of  these  cases  tlie  remedy  of  the  borrower  is  clearly  by  bill  of 
injunction.  He  fdes  liis  bill  an^ainst  the  lender,  but  havinfr  full  proof,  he 
docs  not  desire  an  aj^peal  to  the  lender's  conscience.  If,  however,  he  calls 
on  him  to  answer  to  the  usury,  and  he  docs  answer  and  confess  it,  it  seems 
to  have  been  supposed  under  the  act,  that  the  lender  must  have  his  princi- 
pal. To  avoid  this,  a  new  form  has  been  given  to  the  bill  in  chancery.  In 
the  leading  case  of  JMarks  vs.  Morris,  the  complainant  had  stated  that  he 
was  able  to  prove  the  usury  ;  he  made  no  particular  appeal  to  the  defend- 
ant's conscience,  but  in  the  usual  ibrm  called  upon  him  to  answer.*  Tiie 
court  considered  this  bill  as  not  such  a  bill  of  discovery  as  the  act  contem- 
plated, and  decided  that  upon  proof  of  the  usury  the  deed  should  be  vaca- 
ted, and  the  lender  should  not  even  receive  his  principal.  2  Mun.  407. 
The  suggestion  and  remarks  thrown  out  in  this  case,  led  to  a  practice 
(where  the  complainant  had  proof  enough)  of  waving  expressly  any  dis- 
covery from  the  (lefcndant,  and  it  seems  to  have  been  supposed  in  doing  so, 
that  the  plaintiiF  was  altogether  relieved  from  the  necessity  of  paying  the 
principal.     Hence  have  arisen  two  questions  : 

First.  Whether  the  complainant  can  dispense  with  the  answer  of  the  de- 
fendant to  the  matter  of  his  bill  ? 

Secondly.  What  is  the  extent  of  relief  to  which  the  borrower  is  entitled 
under  our  act,  who  comes  into  equity  full-handed  as  to  proof  of  the  usury? 

The  first  of  these  questions  was  much  discussed  in  the  case  of  McPher- 
rin  vs.  King,  (I  Ran.  17r2,)  though  the  argument  is  not  there  reported.  It 
was  contended  that  every  bill  in  equity  was  of  necessity  a  bill  of  discovery ; 
that  the  right  of  the  defendant  to  answer  was  as  clear  and  indisputable  as 
the  j>laintifl"'s  right  to  call  for  an  answer;  and  that  it  was  a  solecism  in 
equity  to  speak  of  a  bill  making  an  equitable  case,  and  calling  upon  the  de- 
fendant to  defend  himself,  but  waiving  an  answer  as  to  the  very  matter  of 
dispute.  On  the  other  hand,  it  was  the  opinion  of  Judge  Roane,  that  the 
defendant  was  absolved  from  answering  by  the  waiver  of  the  complainant, 
and  that  it  was  competent  to  the  latter  to  dispense  with  the  answer.  1 
Ran.  182,  187.  The  court  having  been  divided  as  to  this  point,  it  was  left 
unsettled.  If  I  may  be  at  liberty  to  offer  my  own  view  of  the  question,  it 
may  be  presented  shortly  thus: 

The  doctrine  I  think  is  unquestionable,  that  as  to  the  gist  of  the  plaintiff's 
case,  the  defendant  in  equity  is  not  only  bound  to  answer,  if  particularly  in- 
terrogated by  the  bill,  but  it  is  his  right  and  privilege  to  answer.  How  else 
are  the  matters  of  the  bill  to  be  put  in  issue  ?  And  if  not  put  in  issue,  how 
are  they  to  be  tried  ?  And  if  the  answer  is  filed,  and  the  defendant  makes 
a  discovery,  it  seems  to  be  a  necessary  consequence  that  it  is  to  have  all  the 
weight  and  effect  of  an  answer.  See  1  Ran.  178.  But  this  is  only  true  as 
to  the  gist  or  essence  of  the  complainant's  bill ;  for  as  to  immaterial  parts  of 
it,  or  what  is  mere  surplusage,  he  is  neither  bound  to  answer,  nor  by  con- 
sequence has  he  the  privilege  to  do  so.  Thus,  then,  where  the  party  comes 
into  equity  not  only  seeking  relief  as  to  the  debt  itself  upon  the  allegation 
of  usury,  but  making  that  allegation  the  substantive  part  of  his  bill,  and  the 
very  essence  and  gist  of  his  case,  he  cannot  dispense  with  the  answer. 
The  bill  must  put  the  usury  directly  in  issue.  5  Ran.  5i3.  But  where  he 
comes  to  ask  relief  against  a  judgment  on  an  usurious  bond  obtained 

•  Since  this  passage  was  wriltnn  I  have  seen  llie  case  of  Martin  vs.  Linclwy'sad.,  1  Leigli,  -190,504, 
in  which  Judge  Carr  contends,  that,  l)y  the  frame  of  the  bill  in  Marks  vs.  Rlorris,  ftie  defendant  was 
in  effect  directly'  called  on  to  answei'  to  the  very  charge  of  iieury.     See,  also,  2  Leigh,  626. 
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against  liini  by  gross  fraud  of  the  plaiiitiH'  at  Lav,  ;iiid  |>iay6  a  new  tii.il, 
there  the  fraud  is  the  matter  to  be  answered  to,  and  nnt  the  usury  :  there  he 
inau  waive  any  answer  to  the  usury,  because  it  is  7wl  the  mailer  to  be  Iried  : 
lie  does  not  seek  that  the  court  shall  try  it,  or  pronounce  on  the  truth  ol 
it:  he  seeks  a  trial  of  another  matter  by  that  court,  that  he  may  have  a 
new  trial  of  that  matter  by  another  court.  So,  too,  where  the  contract  in 
of  such  a  nature  that  it  may  execute  itself  or  be  executed  without  suit,  ns 
the  case  of  a  deed  of  trust  where  the  party  has  no  day  in  court  to  plead 
the  usury,  the  gist  of  the  bill  is,  that  the  party  has  not  had  an  oj^portunity 
of  defence;  the  prayer  of  it  is,  not  that  the  court  of  chancery  will  try  the 
usury,  but  that  it  will  constitute  a  tribunal  for  trying  it ;  in  other  words,  direct 
an  issue.  In  this  case,  as  the  question  of  usury  or  no  usury  is  not  made  by 
the  bill,  the  answer  to  that  fact  is  not  ref|uircd,  and  may  be  waived  :  and  il 
it  be  responsive  thereto,  it  is  to  an  immaterial  matter,  and  perfectly  superero- 
gatory. Thus  in  the  case  of  Marks  vs.  Morris,  {'2  Mun.  dU7,)  it  seems  to 
have  been  decided  that  the  bill  was  not  to  be  considered  as  a  bill  of  dis- 
covery as  to  the  usury,  though  it  contained  the  usual  clause  calling  u])on 
the  defendant  to  answer;  and  if  not  quoad  hoc  a  bill  of  discovery,  there  was 
quoad  hoc  no  necessity  for,  or  propriety  in  an  answer.  This  case  does  not 
appear  to  me  to  be  impugned  on  this  j)oint  by  McPherrin  vs.  King,  1  Ran. 
17'2.  For  it  is  expressly  approved  and  relied  on  by  Judge  Roane,  and  is 
admitted  to  be  law  by  Judge  Brooke,  who  thought  that  the  case  of  Mc- 
Pherrin vs.  King  was  unlike  it.  Indeed  it  was,  in  the  very  point  in  ques- 
tion, essentially  unlike  it.  In  Marks  vs.  Morris,  the  injunction  was  grant- 
ed to  stay  a  sale  under  a  deed  of  trust,  until  the  usury  could  be  enquired 
into,  as  the  party  had  had  no  day  in  court  to  plead  it.  It  was  therefore  a 
bill  merely  seeking  the  aid  of  the  court  to  enable  the  borrower  to  try  the 
question  before  the  proper  tribunal.  In  McPherrin  vs.  King,  the  sale  had 
been  made  :  the  party  had  had  his  day  in  court,  for  there  had  been  a  trial  of 
a  warrant  of  unlawful  detainer,  on  which  the  question  of  usury  might  have 
been  tried  if  the  borrower  had  had  proof  of  it:  and  lastly,  the  prayer  was 
for  relief  out  and  out;  that  the  debt  might  be  decreed  to  be  void  upon  the 
ground  of  usury,  and  the  complainants  and  their  property  discharged  there- 
from. Thus  the  usury  was  the  very  gist  and  essence  of  the  case,  and  it 
would  have  been  a  solecism  to  say  that  in  such  a  case  the  complainant 
might  dispense  with  the  answer  and  yet  try  the  case  ;  since  that  would  in- 
deed be  to  take  from  the  defendant  all  power  of  defence,  though  his  rights 
were  directly  assailed,  since  tl>c  court  is  called  upon  to  vacate  the  deed  of 
trust  which  he  held. 

I  think,  therefore,  I  am  justified  in  the  opinion  I  have  advanced  ;  that 
every  case  for  relief  in  equity  must  be  tried  on  bill  and  answer  ;  and  that 
the  complainant  cannot,  as  to  material  facts,  or  the  gist  of  his  case,  lake 
from  the  defentlant  the  right  to  answer  ;*  but  that  wlicre  the  usury  docs  not 
constitute  the  essence  of  the  case,  but  is  an  incidental  fact,  the  answer  as 
to  it  may  then  be  waived;  and  even  if  not  waived,  is  unnecessary;  and 
tliough  made,  cannot  diminish  the  extent  of  the  complainant's  relief,  or 
give  the  defendant  any  other  advantage  over  him.  This  brings  me  to  enquire, 

Secondly.  What  is  the  extent  of  the  relief  to  which  the  borrower  is  en- 
titled when  he  comes  into  equity  full-handed  with  proof  of  the  usury  ? 

Here  it  must  be  observed,  that  it  is  a  general  principle  of  equity,  that  he 
who  can  defend  himself  at  law,  and  does  not  do  it,  shall  not  afterwards  be 
relieved  in  equity,  unless  on  the  ground  of  fraud,  accident,  surprise,  or 
3uch  like  matters.     If,  therefore,   without  some  such  reason  for  relief,  a 

'*  I  tiiinU  tliii  piisition  suslained  by  the  case  5  Ran  013,  piiljJislicJ  since  llie  above  passage  was 
wiitleii.  'I'lie  subicqueiit  positions  in  this  paiagraph  aie,  pel  haps,  not  in  conflict  with  the  opinions 
odhe  niajoiiiy  ol  (he  juditcsof  theccuit  oiappealb,  who  have  lecentlv  leaflnmed  the  principles  of 
)»Iarks  w.  Morns.    See  1  Leigh,  499. 
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borrower  proves  himself  fiill-linrided,  "  he  proves  liiinself  out  of  court." 
In  other  words,  he  sliews  that  ho  has  no  business  there.  The  only  cases, 
thereforf ,  in  which  the  borrower  can  properly  come  full-handed  as  to  proof 
into  equity,  seem  to  me  to  be  where  he  asks  the  ancillary  aid  of  the  court 
to  pcr|)ctuate  his  evidence  ;  where  he  has  never  had  a  day  in  court,  and  the 
contract  is  of  a  nature  to  execute  itself,  or  to  be  executed  without  the  in- 
tervention of  the  courts  of  justice  ;  and  where  the  evidence  has  been  disco- 
vered since  a  judgment  at  law  on  the  usurious  bond,  or  the  party  was  pre- 
vented from  availing  himself  of  his  defence  by  fraud,  accident,  or  surprise. 
The  first  of  these  cases  is  that  (jf  the  Earl  of  Suffolk  vs.  Greene  ;  1  Atk. 
450  ;  the  second  is  that  of  Marks  vs.  Morris  ;  the  third  are  cases  put  by 
the  court  in  that  case. 

In  all  these  cases,  it  would  seem  to  me  (hat  the  borrower  shall  be  enter- 
tained by  the  court  without  the  necessity  of  paying  up  the  principal.  In 
the  first  case  this  has  been  expressly  decided  in  the  English  courts  ;  1  Atk. 
450;  and  with  much  reason,  since  otherwise  the  lender  might  delay  his 
suit  until  the  death  of  a  witness,  in  order  to  prevent  his  claim  being  barred 
by  the  plea  of  usury.  In  the  second  case,  the  same  thing  has  been  ex- 
pressly decided  in  Marks  r*.  iSIorris,  which  on  this  point  is  approved  by  the 
wliole  court,  in  McPherrin  vs.  King.  It  was  considered,  indeed,  by  one 
<of  the  judges  as  a  peculiar  case,  as  arising  out  of  the  modern  contrivance 
of  deeds  of  trust,  which  are  aptly  called  new  /angled  judgment  bonds,  and 
it  is  said,  would  be  used  to  defeat  the  statute  of  usury  if  the  courts  did  not 
interfere  ;  but  he  expressly  declares  himself  satisfied  with  the  decision,  thus 
approving,  in  case  of  deeds  of  trust,  relief  not  only  against  the  usurious 
gain  and  legal  interest,  but  even  the  principal  sum  due.  In  the  other  cases 
put  by  the  court  in  the  case  of  Marks  vs.  Morris,  of  relief  against  judg- 
ments obtained  by  surprise  or  fraud,  the  principle  seems  equally  clear,  (see 
5  John.  C.  145,)  for  as  the  gist  of  the  case  is  not  the  usury,  but  the  fraud 
or  surprise,  and  the  prayer  of  the  bill  is  not  to  vacate  the  contract,  but  for 
a  new  trial,  the  borrower  does  not  call  upon  the  defendant  to  answer  to  the 
usury,  and  so  is  not  within  the  third  section  of  the  law  ;  nor  is  he  within 
the  principle  of  the  English  courts,  because  he  does  not  come  "  for  relief 
against  the  debt  itself,"  but  for  relief  against  the  fraudulent  judgment ;  and 
though  in  the  end  the  lender  may  lose  his  debt  thereby,  "  that  consequence 
is  of  another  consideration."      I  Atk.  451. 

This  principle,  indeed,  seems  essential  to  justice,  and  to  a  vindication  of 
the  law.  Thus  if  the  lender  (suing  upon  an  usurious  bond,  and  finding 
that  the  borrower  is  full-handed  with  proof,  and  will  plead  the  usury,) 
ehould  forge  an  order  to  the  borrower's  counsel  to  confess  judgment,  it  is 
not  conceivable  that  a  court  of  equity  would  refuse  to  correct  this  monstrous 
fraud,  unless  upon  terms  which  would  give  to  the  perpetrator  the  benefit  of 
it.  In  such  case,  I  conceive  the  fraud  would  be  the  only  matter  properly 
in  issue.  Whether  the  case  be  usury  or  not,  would  be  entirely  irrelevant; 
the  court  would  not  enquire  into  that,  but  into  the  fraud,  and  if  fraud  ap- 
peared would  award  a  new  trial,  though  it  would,  in  its  consequence,  lead 
to  the  total  loss  of  the  debt. 

It  only  remains  to  enquire  whether  this  case  is  impugned  by  the  case  of 
Stone  vs.  Ware  ;  6  Mun.  541  ;*  as  by  some  has  been  supposed. 

That  case,  divested  of  immaterial  facts,  was  simply  as  follows  :  Ware 
had  a  judgment  against  Stone  for  i2230,  and  was  himself  indebted  to 
Smith  £351.  Ware  agreed  to  indulge  Stone  from  January  7,  1805,  till 
February,  1806,  if  he  would  allow  him  interest  at  the  rate  of  15  per  cent, 
per  annum,  and  give  his  bond  to  Smith  on  Ware's  account  for  the  amount. 
He  did  so.     Smith  knew  nothing  of  the  usury.     Stone  filed  his  bill  against 

"See  a  like  cage  in  Chitty  on  Bills, 83. 
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Smith  and  Ware,  charging  the  usury  and  praying  relief  against  the  bond. 
AVare  denied  the  usury,  and  Stone  proved  it.  Smith  denied  notice  of  it. 
The  court  dissolved  the  injunction  as  to  Smith,  and  gave  relief  against 
Ware  the  usurer,  upon  the  terms  of  paying  the  2}i'incipal  due  to  him  with 
legal  interest. 

Tlie  reasons  of  the  court  for  this  decision,  are  not  given  ;  but  it  appears 
to  me  tliat  the  decision  was  correct,  and  yet  not  in  conflict  with  Marks  vs. 
Morris.  To  comprehend  this,  we  must  advert  to  the  principle  already  men- 
tioned, that  where  the  borrower  has  paid  the  lender  the  debt,  together  with 
the  usurious  gain,  he  can  neither  at  law  nor  in  equity  recover  back  any 
thing  more  than  such  usurious  gain.  Now,  in  the  case  of  Stone  vs.  Ware, 
Stone  had  given  his  bond  to  Smith  on  Ware's  account,  for  the  whole 
amount ;  and  by  thus  becoming  liable  to  Smith,  had  paid  so  much  of 
Ware's  debt  to  him,  and  thus  so  far  discharged  Ware  from  Smith's  claim. 
This  was  therefore,  in  effect,  a  payment  of  the  amount  to  Ware,  since  the 
bond  to  Smith  was,  by  the  decision  of  the  court,  declared  irrevocably  bind- 
ing on  Stone.  If  then,  the  debt,  together  with  the  usurious  gain,  had  been 
already  in  effect  paid  to  Ware  by  this  arrangement,  the  bill  of  Stone  was 
as  to  him  simply  a  bill  to  recover  back  what  had  thus  been  paid  ;  and 
where  that  is  the  case,  the  borrower  can  recover,  as  we  have  seen,  only  the 
usurious  gain,  leaving  with  the  lender  the  principal  sum  and  interest. 
This  was  exactly  what  was  done  by  the  decree  of  the  court,  and  rightly 
done,  I  think,  upon  the  principles  above  mentioned.  It  is  obvious,  how- 
ever, that  it  does  not  touch  the  principle  of  the  case  of  Marks  vs.  Morris. 

I  have  been  the  more  particular  on  this  subject,  as  much  difficulty  seems 
to  have  existed  in  reconciling  the  three  cases  above  mentioned. 

Notwithstanding  the  considerations  above  presented  to  the  student,  and 
though  I  do  not  think  any  decision  of  the  court  of  appeals  has  yet  estab- 
lished other  principles,  I  deem  it  my  duty  to  remark,  that  in  4  Ran.  415,  it 
has  been  decided,  that  where  a  party  applies  to  a  court  of  equity  for  relief 
against  an  usurious  contract,  whether  he  alleges  in  his  bill  that  he  is  able  to 
prove  the  usury  without  the  defendant's  confession  or  not,  he  can  only  be 
relieved  upon  payment  of  the  principal  loiihoxit  interest,  under  the  3d  sec- 
tion of  tho  usury  act.  I  incline,  also,  to  believe,  that  the  same  terms  would 
be  imposed  by  the  present  court  of  appeals,  except  in  cases  exactly  parallel 
with  that  of  Marks  vs.  Morris.  That  case,  as  has  been  already  observed, 
has  been  recently  reviewed  and  approved  by  three  judges  out  of  four,  and 
may  thus  be  at  length  considered  as  pretty  firmly  settled. 

It  has  been  already  remarked,  that  where  an  usurious  mortgagee  files  his 
bill  to  foreclose,  if  the  usury  appears  on  the  face  of  the  bill  or  is  alleged  in 
the  answer,  and  is  sustained  by  proof,  the  bill  will  be  dismissed.  The  case, 
however,  is  different  where  the  mortgagor  files  a  bill  to  redeem  ;  for,  in  that 
case,  as  he  asks  equity,  he  must  do  equity,  which  requires  that  notwith- 
standing the  usury  he  should  pay  up  what  is  justly  due.  And  in  such  case, 
though  the  securities  are  declared  void  by  the  statute,  yet  are  they  held 
good  in  equity  for  what  is  actually  due,  and  in  default  of  payment  the  mort- 
gaged subject  will  be  decreed  to  be  sold  accordingly.*  5  John.  C.  144. 
"The  case  is  not  different,  where  a  subsequent  mortgagee  seeks  to  redeem 
a  prior  usurious  mortgage,  and  to  subject  the  premises  for  his  own  demand  ; 
for  even  he  cannot  exclude  the  prior  mortgagee  from  his  principal.  De- 
wolf  vs.  Johnson,  10  Wheaton,  367. 

It  remains  only  to  observe  on  this  subject,  that  the  statute  contains  no 
limitation  of  time  within  which  the  borrower  must  file  his  bill  seeking  relief 

'  *  The  receiving  a  note  or  bill  upon  an  usurious  contract  for  a  previous,  legal,  subsisting  debt,  does 
not  extinguish  such  debt,  thoush  the  security  itself  will  be  void.  Chitfy  oa  Bills,  83.  3  Camp.  119- 
1  Saui).  2d5,  n.  1, 
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against  usury  ;  and  in  0  John.  C.  95,  it  is  made  a  question  whether  there  is 
any  limitation  to  such  a  bill. 

In  a  note  of  Mr.  Chitty's  wc  find  the  principle  laid  down,  that  if  money 
be  lent  on  risk  at  more  than  legal  interest,  and  the  casualty  affects  the  in- 
terest only,  it  is  usury  ;  but  it  is  not  usury  if  the  risk  alfects  the  pr'wcipal 
also.  It  is  partly  on  this  principle,  and  i)artly  becau!-e,  in  certain  cases,  the 
liazard  may  be  greater  th;in  the  lei,fal  rate  of  interest  would  compensate, 
that  the  law  permits  other  species  of  loans,  in  which  the  jncm'tum  is  greater 
than  the  legal  interest  of  money.     Those  nrc, 

1.  Bottomry,  or  respondentia,  2.  Policies  of  insurance.  3.  Annuities 
upon  lives. 

And,  first,  bottomry  (which  originally  arose  from  permitting  ihc  m;:sler  of 
a  ship,  in  a  foreign  country,  to  hypothecate  the  ship  in  order  to  raise  mo- 
ney to  refit)  is  in  the  nature  of  a  mortgage  of  a  ship  ;  when  the  owner 
takes  up  money  to  enable  him  to  carry  on  liis  voyage,  and  pledges  the  keel 
or  bottom  of  the  ship  (partem  pro  toto)  as  a  security  for  the  repayment.  In 
which  case  it  is  understood,  that  if  the  ship  be  lost,  the  lender  loses  also  his 
whole  money  ;  but,  if  it  returns  in  safety,  then  he  shall  receive  back  his 
principal,  and  also  the  premium  or  interest  agreed  upon,  however  it  may 
exceed  the  legal  rate  of  interest.  And  this  is  allowed  to  be  a  valid  con- 
tract in  all  trading  nations,  for  the  benefit  of  commerce,  and  by  reason  of 
the  extraordinary  hazard  run  by  the  lender.  And  in  this  case  the  ship  and 
tackle,  if  brought  home,  are  answerable  (as  well  as  the  person  of  the  bor- 
rower) for  the  money  lent.  But  if  the  loan  is  not  upon  the  vessel,  but  upon 
the  goods  and  merchandise,  which  must  necessarily  be  sold  or  exchanged 
in  the  course  of  the  voyage,  then  only  the  borrower,  personally,  is  bound  to 
answer  the  contract  ;  who  therefore,  in  this  case,  is  said  to  take  up  money 
at  respondentia.  These  terms  are  also  applied  to  contracts  for  the  repay- 
ment of  money  borrowed,  not  on  the  ship  and  goods  only,  but  on  the  mere 
hazard  of  the  voyage  itself;  when  a  man  lends  a  merchant  .£1000,  to  be 
employed  in  a  beneficial  trade,  with  condition  to  be  repaid  with  extraordi- 
nary interest,  in  case  such  a  voyage  be  safely  performed  :  which  kind  of 
agreement  is  sometimes  called /ocwus  nauticmn,  and  sometimes  usuramari- 
tima* 

"  Secondly,  a  policy  of  insurance^  is  a  contract  between  A  and  B,  that 

*  The  general  nature  of  n  respondentia  bond  is  this  :  the  borrower  I>in(ls  hhnself  in  a  large  penal 
sum,  upon  coniiition  that  the  obligation  shall  be  void,  if  he  pay  the  lender  the  sum  borro\ved  and  so 
much  a  month  froai  the  date  of  the  bund  till  the  ship  arrives  at  a  certain  port,  or  if  the  ship  be  lost  or 
f-aptured  in  the  course  of  the  voyage.  The  respondentia  interest  is  frequently  at  the  rale  of  forty  or 
fitty  TJer  ceiit.  or  in  proportion  to  the  risk  and  profit  of  the  voyage.  'J'he  respondentia  lender  inay  in- 
sure his  interest  in  the  success  of  the  voyaye,  but  it  must  be  expressly  specified  in  the  policy  to  ba 
respondentia  interest,  3  Burr.  1391,  unless  there  is  a  particular  usage  to  the  contrary.  Park.  Ins. 
11.  A  lender  upon  respondentia  is  not  obliged  to  pay  salvage  or  average  losses,  but  he  is  entitled  to 
receive  the  whole  sum  advanced,  provided  the  ship  and  cargo  arrive  at  the  port  of  destination  ;  nor 
will  he  lose  the  benefit  of  the  bond,  if  an  accident  happens  by  the  default  of  the  borrower  or  the 
captain  of  the  ship.  lb.  421.  Nor  will  a  temporary  capture,  or  anv  damage  short  of  the  destruction 
oftheship,  defeat  his  claim.    2  Park,  C-2G,  7.    1  M.  &.  S.  30. 

Where  bottomry  bonds  are  sealed,  and  the  money  paid,  the  per.=on  borrowing  runs  tlie  hazard  of 
all  injuries  by  storm,  fire,  &c.  before  the  beginning  of  the  voyage,  unless  it  be  otherwise  provided. 
As,  that,  if  the  ship  shall  not  arrive  at  such  a  place  at  such  a  time,  &c,  then  the  contract  hath  a  be- 
ginning from  the  lime  ot  sealing  ;  but  if  ilie  condition  be,  that  if  such  ship  .«hall  sail  from  Loudon  to 
any  po'rt  abroad,  and  shall  not  arrive  there,  &c.  then,  &c,  the  contingency  hath  not  its  beginning  till 
the  departure.  Ijeavves.  Lex.  ftler.  143.  Park,  6'2Q.  A  lender  on  bottomry  or  respondentia  is  not 
liable  to  contribute  in  the  case  of  general  average,  nor  is  he  entitled  to  the  benefit  of  salvage.  Pai-k, 
627,  6-29.  4  M.  &  Selw.  141.  In  the  case  of  hypothecation,  the  lender  may  recover  the  ship  itself  in 
the  admiralty  court,  but  not  in  bottomry  or  respondentia.    See  G  Moore,  397. 

t  See,  in  general,  Park  and  Marshal  on  Insurances,  and  3  Chitly  Com.  L.  445  to  536. 

A  policy  may  be  altered  without  a  fresh  stamp,  before  notice  of  the  determination  of  the  risk,  so 
that  the  property  remain  in  the  same  person,  and  the  term  and  sum  be  the  same;  but  a  new  stamp  is 
necessary  if  any  material  or  essential  alteration  is  made.  See  35  Geo.  III.  c.  63,  s.  13.  8 East,  373. 
4Taun.i63.  1M.&.  8.217.  4  Camp.  107.  5Taun.359.  1  Stark.  336.  5M.&S.267.  2  13.  &  A. 
320.  But  a  material  alteration,  without  the  consent  of  the  underwriter,  who  is  defendant,  (though 
others  who  signed  may  have  assented,)  vitiates  the  policy,  4  Taunt.  329.  7  Taunt.  416.  2  Stark.  64. 
3  Brad.  <Se  Bingh.  163,  bat  not  so  an  iinniateriiU  alteration,    i  M9ore,  6.    1  B.  &  13.  '126.    A  ruisre- 
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upon  A's  paying  a  premium  equivalent  to  the  hazard  run,  B  will  indemnify 
or  insure  liini  against  a  particular  event.  This  is  founded  upon  one  of  the 
same  principles  as  the  doctrine  of  interest  upon  loans,  that  of  hazard  ;  but 
not  that  of  inconvenience.  For  if  I  insure  a  ship  to  the  Levant,  and  back 
••gain,  at  five  per  cent.  ;  here  I  calculate  the  chance  that  she  performs  her 
voyage  to  be  twenty  to  one  against  her  being  lost :  and,  if  she  be  lost,  I 
lose  £100  and  get  ^5.  Now  this  is  much  the  same  as  if  I  lend  the  mer- 
chant, whose  whole  fortunes  are  embarked  in  this  vessel,  £100  at  the  rate 
of  eight  per  cent.  For  by  a  loan  I  should  be  immediately  out  of  possession 
of  my  money,  the  inconvenience  of  which  we  have  supposed  equal  to  three 
per  cent.  :  if,  therefore,  I  had  actually  lent  him  £100,  I  must  have  added  £3 
on  the  score  of  inconvenience  to  the  £5  allowed  for  the  hazard,  which  to- 
gether would  have  made  £8.  But,  as  upon  an  insurance,  I  am  never  out 
of  possession  of  my  money  till  the  loss  actually  happens,  nothing  is  there 
in  allowed  upon  the  principle  of  inconvenience,  but  all  upon  the  principh 
of  hazard.  Thus,  too,  in  a  loan,  if  the  chance  of  repayment  depends  up 
on  the  borrower's  life,  it  is  frequent  (besides  the  usual  rate  of  interest)  for 
the  borrower  to  have  his  life  insured  till  the  time  of  repayment  ;  for  which 
he  is  loaded  with  an  additional  premium,  suited  to  his  age  and  constitution. 
Thus,  if  Sempronius  has  only  an  annuity  for  his  life,  and  would  borrow 
£100  of  Titius  for  a  year;  the  inconvenience  and  general  hazard  of  this 
loan,  we  have  seen,  are  equivalent  to  £5,  which  is  therefore  the  legal  inter- 
est ;  but  there  is  also  a  special  hazard  in  this  case  ;  for,  if  Sempronius  dies 
within  the  year,  Titius  must  lose  the  whole  of  his  £100.  Suppose  this 
chance  to  be  as  one  to  ten  :  it  will  follow  that  the  extraordinary  hazard  is 
worth  £10  more,  and  therefore  that  the  reasonable  rate  of  interest  in  this 
case  would  he  fifteen  per  cent.  But  this  the  law,  to  avoid  abuses,  will  not 
permit  to  be  taken  ;  Sempronius  therefore  gives  Titius,  the  lender,  only  £5, 
the  legal  interest ;  but  applies  to  Caius,  an  insurer,  and  gives  him  the  other 
£10  to  indemnify  Titius  against  the  extraordinary  hazard.  And  in  this 
manner  may  any  extraordinary  or  particular  hazard  be  provided  against, 
which  the  established  rate  of  interest  will  not  reach ;  that  being  calculated 
by  the  state  to  answer  only  the  ordinary  and  general  hazard,  together  with 
the  lender's  inconvenience  in  parting  with  his  specie  for  the  time.     But  in 

presentation  of  a  material  fact  bj'  the  assured,  tIion;li  innocently  or  inadvertent!}'  made,  vitiates  the 
policy,  the  premium  to  lie  returned  ;  and  if  fraudulently  made,  the  underwriter  may  retain  the  pre- 
mium.   1  Hla.  Kep.  593.  594.    Dougl.  260.     1  T.  R.  I'i. 

Tiiere  is  a  distinction  between  a  representalioii  and  a  ivarranty,  the  latter  being  a  condition  or  con- 
tingency inserted  in  tlic  policy  itself;  thus  where  a  sliip  is  warranted  to  sail  on  a  particuhir  day,  and 
she  sails  either  before  or  after,  though,  for  the  best  reason,  the  assurer  is  discharged  :  1  T.  K.  345. 
Co  wp.  60(5,  607,  see  3  iM.  &  S.  461.  G  'J'aun.  241.  1  Blarsh.  570 ;  but  it  is  enough  that  a  representatioa 
be  substantially  performed.  Cowper,  785.  Negligence  of  the  crew  at  tlietime  of  the  loss  is  no  breach 
of  til!'  implied  warranty,  if  the  crew  be  sufficient  at  the  outset.  2  B.  &  A.  73.  An  insurance  on 
goods  from  an  enemy's  port  to  this  country,  though  in  a  neutral  vessel,  is  void.  8  T.  R.  548.  1  East, 
475.  8  East,  273.  A  vubintnnj  and  unnecessary  deviation,  even  for  a  night  or  an  hour,  from  the  voy- 
age, discharges  the  assurer  from  the  policy  ;  Park  Ins.  298.  3  Taunt.  J6.  4  Taunt.  229.  3  Camp.  437. 
16  East,  312.  Sclw.  N.  P.  978.  4  Moore,  150.  5  Bar.  &  Aid.  45  ;  but  "  a  vessel,  when  insured,  may 
always  do  whatever  it  would  be  expedient  to  do  if  uninsured.".  Per  Gibbs.C.  J.  Holt's  N.  P.  C.  18C. 
The  underwriter  is  not  answerable  for  any  loss  happening  (though  inconsequence  of  an  act  done  in 
the  voyage)  after  the  ship  has  been  twenty-lour  hours  in  port  in  good  safety  ;  Park,  35;  but  if  the 
policy  be,  "  until  the  ship  shall  have  ended  .and  be  discharged  of  her  voyage,"  and  not  "  until  she 
shall  have  moored  at  anchor  twenty-four  hours  in  good  satety,"  it  has  been  holden  that  the  policy  is 
not  discharged  till  she  is  unloaded.  Skin.  243.  The  presumption  as  to  the  loss  of  a  missing  ship, 
will  bo  governed  by  the  circumstances  laid  before  the  jury.  Holt's  N.  P.  C.  244.  2  Camp;  iJ5.  Jf 
after  payment  ou  such  a  presumption  the  vessel  re-appear,  she  will  belong  to  the  underwriters. 
Holt,24;2.  ^^ 

Barratry  comprehends  every  species  of  fraud,  knavery,  or  criminal  conduct  in  the  master,  by  which 
the  owners  or  freighters  are  injured.     Cowp.  155,  156.    IT.  R.  159.    4  T.  R.  Si. 

It  is  a  general  principle  that  the  insured  shall  recover,  in  case  of  loss,  no  more  than  an  indemnity  : 
but  mercantile  usage  may  entitle  him  to  ihe  v.'hole  which  would  be  payable  to  him  on  a  safe  arrival, 
without  deducting  tonnage  duty,  pilotage,  &,c.  Bingh.  Rep.  61.  If  the  voyage  is  lost,  though  the  pro- 
perly is  safe,  the  owner  may  abandon  ;  or  if  the  salvage  is  liigh,  the  expense  of  pursuing  tlie  voyage 
great,  and  the  assurer  will  not  bear  it ;  1  T.  R.  615.  2  Bur.  1209;  but  he  cannot  elect  to  abondou 
or  not  till  he  hears  of  the  loss,  nor  after  he  hears  the  peril  is  over  and  the  ship  is  in  safety.  2  Burr, 
1211.    See  ti  Saunders,  200.    Coram  v.  Sweeting,  in  notes. 
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order  to  prevent  these  insurances  from  being  turned  into  a  mischievous  kind 
of  gaming,  it  is  enacted  by  statute,  11  Geo.  III.  c.  48,  that  no  insurance 
shall  be  made  on  lives,  or  on  any  other  event,  wherein  the  ])arty  insured 
hath  no  interest;  that  in  all  policies  the  name  of  such  interosted  party  shall 
be  inserted  ;  and  nothing  more  shall  be  recovered  thereon  than  the  amount 
of  the  interest  of  the  insured. 

"  This  does  not,  however,  extend  to  marine  insurances,  which  were  pro- 
vided for  by  a  prior  law  of  their  own.  The  learning  relating  to  these  insu- 
rances liath  of  late  years  been  greatly  improved  by  a  series  of  judicial  de- 
cisions ;  which  have  now  established  the  law  in  such  a  variety  oi"  cases,  that 
(if  well  and  judiciously  collected)  they  would  form  a  very  complete  title  in 
a  code  of  commercial  jurisprudence  :  but,  being  founded  on  equitable  prin- 
ciples, which  chiclly  result  from  the  special  circumstances  of  the  case,  it  is 
not  easy  to  reduce  them  to  any  general  heads  in  mere  elementary  insti- 
tutes. Thus  much,  however,  may  be  said  ;  that  being  contracts,  the  very 
essence  of  which  consists  in  observing  the  purest  good  faith  and  integrity, 
they  are  vacated  by  any  the  least  shadow  of  fraud  or  undue  concealment  ; 
and,  on  the  other  hand,  being  much  for  the  benefit  and  extension  of  trade, 
by  distributing  the  loss  or  gain  among  a  number  of  adventurers,  they  are 
greatly  encouraged  and  protected  both  by  common  law  and  acts  of  parlia- 
ment. 

"Thirdly,  the  practice  of  itni-chtising  annuities  for  lives  at  a  certain  price 
or  premium,  instead  of  advancing  the  same  sum  on  an  ordinary  loan,  arises 
usually  from  the  inability  of  the  borrower  to  give  the  lender  a  permanent 
security  for  the  return  of  the  money  borrowed,  at  any  one  period  of  time. 
He  therefore  stipulates  (in  effect)  to  repay  annually,  during  his  life,  some 
■part  of  the  money  borrowed,  together  with  legal  interest  for  so  much  of  the 
principal  as  annually  remains  unpaid,  and  an  additional  compensation  for 
the  extraordinary  hazard  run,  of  losing  that  principal  entirely  by  the  con- 
tingency of  the  borrower's  death  :  all  which  considerations,  being  calcu- 
lated and  blended  together,  will  constitute  the  just  proportion  or  quantum  of 
the  annuity  which  ought  to  be  granted.  The  real  value  of  that  contin- 
gency must  depend  on  the  age,  constitution,  situation,  and  conduct  of  the 
borrower ;  and  therefore  the  price  of  such  annuities  cannot,  without  the 
utmost  difficulty,  be  reduced  to  any  general  rules.  So  that  if,  by  the  terms 
of  the  contract,  the  lender's  principal  is  bona  fide  (and  not  colourably)  put 
in  jeopardy,  no  inequality  of  price  will  make  it  an  usurious  bargain  ;  though, 
under  some  circumstances  of  imposition,  it  may  be  relieved  against  in 
equity. 

"  Fourthly.  The  last  general  species  of  contracts,  which  I  have  to  men- 
tion, is  that  of  (Ze/;f ;  whereby  a  chose  in  action,  or  right  to  a  certain  sum  of 
money,  is  mutually  acquired  and  lost.  This  may  be  the  counterpart  of,  and 
arise  from,  any  of  the  other  species  of  contracts.  As  in  case  of  a  sale, 
where  the  price  is  not  paid  in  ready  money,  the  vendee  becomes  indebted 
to  the  vendor  for  the  sum  agreed  on  ;  and  the  vendor  has  a  property  in  this 
price,  as  a  chose  in  action,  by  means  of  this  contract  of  debt.  In  bailment, 
if  the  bailee  loses  or  de-tains  a  sum  of  money  bailed  to  him  for  any  special 
purpose,  he  becomes  indebted  to  the  bailor  in  the  same  numerical  sum,  upon 
his  implied  contract,  that  he  should  execute  the  trust  reposed  in  him,  or  re- 
pay the  money  to  the  bailor.  Upon  hiring  or  borrowing,  the  hirer  or  the 
borrower,  at  the  same  time  that  he  acquires  a  property  in  the  thing  lent,  may 
also  become  indebted  to  tlie  lender,  upon  his  contract  to  restore  the  money 
borrowed,  to  pay  the  price  or  premium  of  the  loan,  the  hire  of  the  horse, 
or  the  like.  Any  contract,  in  short,  whereby  a  determinate  sum  of  money 
becomes  due  to  any  person,  and  is  not  paid,  but  remains  inaction  merely, 
is  a  contract  of  debt.     And,  taken  in  this  light,  it  comprehends  a  great  va- 
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ricty  of  acquisition  ;  being  usually  divided  into  debts  of  record,  debts  by 
special,  and  debts  by  simple  contract.* 

"A  debt  of  record  is  a  sum  of  money,  which  appears  to  be  due  by  tlio 
evidence  of  a  court  of  record.  Thus,  when  any  specific  sum  is  adjudged 
to  be  due  from  the  defendant  to  the  plaintiff,  on  an  action  or  suit  at  law  ; 
this  is  a  contract  of  the  highest  nature,  being  estnblislicd  by  the  sentence  of 
a  court  of  judicature.  Debts  upon  recognizance  are  also  a  sum  of  money, 
recognized  or  acknowledged  to  be  due  to  the  crown  or  a  subject,  in  the 

*  As  the  description  in  the  text  of  tlie  different  kinds  of  contracts  is  too  succinct,  it  may  be  use- 
ful to  the  student  to  state  the  distinctions  between  each,  and  give  a  comparative  view  of  their  relative 
effect.  In  point  of /y/v/j,  contracts  are  three-fold  :  by  pari>l,  by  specia/ly,  nnd  by  matter  of  record. 
Those  most  in  use  in  commercial  affairs  are  parol,  or  simple  contracts  not  under  seal.  All  contracts 
are  called  parol,  unless  they  be  either  specialties,  that  is,  deeds  under  seal,  or  be  matters  of  record. 
A  written  agreement  not  under  seal,  is  classed  as  a  parol  or  simple  contract,  and  is  usually  considered 
as  sucli,  just  as  much  as  any  agreement  bi'  mere  word  of  mouth.  [Thus  a  count  upon  a  parol  con- 
tract is  sustainin!;  by  a  writing  not  under  seal  setting  forth  tiie  contract  as  slated.  1  Wash.  199,  202.] 
For,  as  observed  by  Chief  Baron  Skynner,  7  Term.  Rep.  350.  Plovvd.  3();j,' there  is  at  common  law 
no  such  class  of  contracts  as  contracts  in  writing,  contradistinguished  from  those  by  parol  or  specialty. 
If  they  are  merely  ?tir£//e?i  and  ?«oi  specialties,  they  are  parol.  Tiiere  arc,  indeed,  distinctions  be- 
tween the  two  kinds  of  simple  contracts  under  the  statute  of  frauds,  which  render  it  necessary  that 
certain  descriptions  of  simple  contracts  slioiild  be  in  writing,  and  sometimes  signed.  But  though 
icriilen,  {.Uay  still  continue,  like  all  oLlier  contraQts  not  under  seal  nor  of  record, to  be  considered  mere- 
ly as  in  the  nature  of  co«<rn!C<s  by  paro/. 

Bonds,  deeds,  and  the  other  contracts  under  sea],  which  are  caWcil  speciafties ,  nre  less  frequent,  and 
of  a  higher  order,  than  contracts  by  paid),  and  greater  solemnity  and  accuracv  arc  essential  to  their 
validity.  Every  specialty  must,  it  is  said,  be  eiiiier  written  orprinted  oapapeV  or  parchment,  and  not 
upon  wood,  leather,  linen,  cloth,  stone,  the  bark  of  a  tree,  or  the  like;  the  materials  selected  being  those 
which,  if  written  upon,  are  the  least  subject  to  be  vitiateil,  altered,  or  corrupted.  Co.  Lit.  171,  b.  35, 
b.  '229,  a.  Plowd.  30S,  b.  (Vide,  as  to  printing,  Schneider  vs.  Norris,  ante  2  Maule  &  Selw.  28G,  83.) 
It  seems  that  it  may  be  in  any  language  or  cliaractei"  vvhatever,  see  ante,  4  Cruise  Dig.  28.  After 
the  deed  has  been  duly  committed  to  writing,  it  xmijtt^ sealed,  but  the  signature  of  the  name  of  the 
party  at  the  loot  is  not  in  general  material,  it  is  necessary  that  the  deed  should  be  delivered,  Co.  Lit. 
35,  b.  171,  b.  except  in  the  case  of  a  deed  executed  by  a  corporation,  in  which  case  the  affixing  of  the 
common  seal  issuflicient,  without  a  formal  delivery.  Cora.  Dig.  Fait,  A.  3.  2  Rol.  Abr.  23,  1,50.  4 
Cruise,  33,  see  alsoCro.  Eliz.  1G7.  Reading  over  the  deed  is  not  essential  to  its  validity',  for  if  the 
partj- execute  without  hearing  it,  or  desiring  that  it  may  be  read  t(5  him,  yet  it  binds  him;  but  if  a 

Eerson,  blind  or  illiterate,  should  execute  a  defed  falsely  read,  or  the  sense  of  which  was  declared  to 
e  different  to  what  it  really  was,  it  would  not  be  binding.  2  Coke,  3,  9.  12  Coke,  90.  Skinner,  158. 
2  Atk.  327.  8  T.  R.  147.  4  Cruise,  Dig.  31.  No  date  is  necessary,  for  the  deed  will  take  efiisct  from 
the  delivery;  nor  are  witnesses  essential,  the  attestation  being  rather  to  preserve  the  evidence  than 
to  constitute  Ijie  essence  of  the  deed  ;  Com.  Dig.  Fait,  Phil,  on  Ev.  413  to  421,  4th  edit. ;  and  even 
where  the  names  of  two  fictitious  persons  have  been  subscribed  by  way  of  attestation,  the  judge  per- 
mitted the  plaintiff,  who  had  received  the  deed  from  the  defendant  in  the  deceitful  shape,  to  give  evi- 
dence of  the  hand- writing  of  the  defendant  himself.    Peake's  Rep.  23,  id.  146.    2  Camp.  635. 

The  highest  kind  of  contracts  are  those  of  record,  such  as  judgments,  recognizances  of  bail,  sta- 
tutes merchant  and  staple,  and  other  securities  of  the  same  nature,  entered  into  with  the  intervention 
of  some  public  authority,  as,  for  instance,  before  a  court  of  record  or  a  judge  thereof,  the  lord  mayor, 
or  other  competent  person.  On  account  of  vvhich  mode  of  authenticating  the  contract,  it  is  invested 
with  certain  privileges  and  advantages  not  incident  to  other  contracts. 

Tliere  are  some  important  distinctions  between  these  different  descriptions  of  contracts,  which 
have  occasioned  some  to  be  considered  higher  and  preferable  securities  to  the  others.  These  dis- 
tinctions almost  entirely  depend  on  the  more  deliberate  mode  in  which  the  superior  contract  is  enter- 
ed into.  A  simple  or  parol  contract  is  considered  as  made  without  so  much  deliberation  as  a  deed;  and 
a  contract  of  record  is  considered  as  still  more  cautiously  and  lormally  framed,  as  well  as  to  have  been 
sanctioned  by  the  judge  or  magistrate  before  whom  it  was  ackjiowledgcd.  Simple  contracts  are  often 
entered  into  by  men  unadvisedly,  and  without  sufiicient  deliberation,  and  therefore  the  law  has  pro- 
vided,that  sucli  a  contract  shall  not  bind  without  consideration  ;  but  where  the  agreement  is  bj'  deed, 
there  is  more  time  for  deliberation ;  and  as  it  has  been  observed  with  great  simplicity,  but  at  the  same 
time  with  equal  truth,  "  when  a  man  passes  a  thing  I)}'  deed,  first,  there  is  the  determination  of  the 
mind  to  do  it,  and  upon  that  he  causes  it  to  be  written,  which  is  one  part  of  deliberation  ;  and  after- 
wards he  puts  his  seal  to  it,  which  is  another  part  of  deliberation  ;  and,  lastly,  he  delivers  the  writing 
as  his  deed,  which  is  the  consummation  of  his  resolution,  and  by  the  delivery  of  the  deed  from  him 
that  makes  it  to  him  to  whom  it  is  made,  he  gives  his  assent  to  part  with  the  thing  contained  in  the 
deed  to  him  to  whom  he  delivers  the  deed,  and  this  delivery  is  as  a  ceremony  in  law,  signifying  fully 
his  good  will  that  the  thing  in  the  deed  should  pass  from  iiim  to  the  other.  So  that  there  is  great  de- 
liberation used  in  the  making  of  deeds,  for  which  reason  they  are  received  as  a  lien  final  to  the  party, 
and  are  adjudged,  to  bind  him  without  examining  for  what  cause  or  consideration  they  were  made." 
Plowd.  308,  9.  7T.  R.  447.  4  East,  200.  Fonl)l.  on  Eq.2d  edit.  347,  n.  f.  Toller,  1st  ed.  222,  3,  It 
is  competent  to  tlie  parties  to  most  stipulations,  to  secure  the  payment  of  the  same  money,  or  per- 
formance of  the  same  act,  either  by  simple  contract,  by  deed,  or  by  record,  and  the  differences  be- 
tween the  legal  efi'ect  of  each  mode  of  contracting  depends  on  the  form,  and  not  on  the  subject  mat- 
ter of  the  contract.  We  will  now  consider  the  principal  legal  distinctions  between  each  of  these 
modes  of  contracting. 

The  principal  points  in  v.'hich  a  deed  differs  in  effect  from  a  parol  contract  are,  1st.  That  the  want 
of  consideration  constiiutes no  defence  at  law  to  an  action  on  such  deed;  and  though  in  equity  relief 
may  sometimes  be  liad  in  cases  of  surprise,  or  catching  bargains,  or  in  favor  of  creditors,  yet  the  mere 
circumstance  of  a  bond  or  deed  having  been  given  voluntarily  without  consideration,  constitutes  ao 
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presence  of  some  court  or  marristrato,  with  a  condition  that  such  acknow- 
ledgment shall  be  void  upon  the  appearance  of  the  party,  his  good  belia- 
viour,  or  the  like :  and  these,  together  with  statutes  merchant  and  statutes 
staple.  Sec.  if  forfeited  by  non-performance  oftlie  condition,  are  also  ranked 
among  this  first  and  principal  class  of  debts,  viz.  debts  of  record  ;  since  the 
contract,  on  which  they  are  founded,  is  witnessed  by  the  highest  kind  of 
oxidcnce,  viz.  by  matter  of  record. 

"  Debts  by  specialty,  or  special  contract,  arc  such  whereby  a  sum  of  mo- 

cronnd  for  relievint;  tlm  party  liimself.  Fonhl.  on  Eq.  2:1  etiit.  317,  n.f.  Toiler,  1st  edit.  322,3. 
Wlioreas!,  in  support  of  ;iiiv  procociiing  on  a  simple  conlrat;!,  liie  crcililor  ninst  provo,  lliat  it  was 
founded  on  a  siiliicienl  foiisuloratioM.  ■!  Ilast,  JIKJ.  7  T.  It.  XjO.  7  15ro.  1'.  C.  5a().  2  1!.  &  T.  77. 
And  llionnl)  the  (lc(eM(l;int  in  an  action  on  a  deed  ia  at  lilierlv  to  avail  liiniseU"  of  any  illeeality  in  the 
consideration  or  Iransaction,  yet  it  is  incnnil>cnt  on  him  to  state  tiie  objection  with  precision  in  plead- 
ing, whereas  in  an  action  on  a  sini|)lc  contract,  sncli  gronnd  of  flefence  may  he  given  in  evidence  un- 
der the  general  issu.-.  1  Sa.ind.  2L)5.  3  T.  K.  533.  3  'J'.  11.  424.  2  Wils.  317.  1  Bla.  K.  415.  7  T. 
R.  447.  2dly.  'I'liat  in  plcuinig  a  deed  it  is  not  necessary  to  sliew,  that  it  was  founded  on  any  consid- 
eration, except  in  soitin^  forth  conveyances  operaiiiif;  under  the  statute  of  uses;  1  Hen.  iJia.  2C1.  2 
iStra.  12'."J;  whereas  a  declaration  on  a  simple  contract  will  |jc  bad  in  arrest  ol  judgment,  unless  it  ap- 
pear therefron)  that  there  was  a  consideration  co-extensive  with  the  promise.  7  T.  II.  34o.  4  East, 
455.  3dlv.  That  tlie  parly  to  a  deed  is  in  most  cases  estopped  or  precluded  from  controverting  any 
statement  therein,  or  to  shew  that  it  was  executed  with  a  dilferenl  intent  or  object  to  that  which  the 
deed  itself  imports,  Ilayne  vs.  nialiby,  3  'J'.  K.  9^^^uCom.  Dig.  Estoppel.  1  Saund.  21G,  n.  2 
VVillcs,  0,  except  indeed  in  cases  of  duress,  fiand,  o^WR^ily,  which  defences  the  law  admits,  not- 
withstanding tlie  security  has  the  appearance  of  iiavingbeen  deliberately  framed.  3  T.  11.418.  4thly, 
That  the  etlic.aey  of  a  stipulation  by  deed,  cannot  i)e  affected  or  altered  at  law  by  any  subsequent 
simple  contract,  nor  can  the  party  be  discharged  or  released  from  the  obligation  of  a  deed  by  any 
Eiibscqupiit  contract,  unless  by  a  release  under  seal.  Co.  Lit'..  222,  b.  3 ']'.  11.  500.  8  East,  346. 
5thly.  That  a  deed  liirvds  the  iieir  when  named;  15ac.  Ah.  Heir  and  Ancestor,  F.  2  Sauiid.  7,  n.  4, 
Idd.  I'lowd.  43!*,  441 ;  and  a  devisee  of  leal  estate  may  be  sued  in  debt,  though  not  in  covenant  on 
such  a  deed.  3  and  4  W.  .t  M.  c.  14.  Bac,  Ab.  Heir,  F.  1  F.  Wms,  99.  7  East,  123.  Whereas  a 
simple  contract  creditor  has  no  remedy  at  tatonn  any  case  against  the  real  estate  of  his  deceased  debt- 
or, though  in  some  casts  by  marshalling  the  assets,  3  VVoodes,  488,  or  where  the  debtor  died  a  trader, 
relief  may  be  obtained  in  equity.  47  Geo.  HI.,  sess.  2,  c.  74.  (Jthly.  That  a  deed  is  entitled  to  prefer- 
ence except  as  to  rent  due  on  a  parol  demise,  over  simple  contract  debts,  in  the  course  of  payment  of 
a  testator's  debts,  supra.  465,  Toller,  1st  ed.  221.  5  T,  11.  307;  and  though  this  rule  does  not  obtain 
in  ease  of  bankruptcy,  where  all  creditors  receive  a  dividend  pari  pussu.  yet  by  means  of  a  mortgage 
and  some  other  deeds,  some  specific  security  may  iVeqnently  be  obtained,  or  right  to  prove  acquired, 
which  even  in  that  event  places  one  creditor  in  a  l)etter  situation  than  he  would  otherwise  have  been. 
7thiy.  That  a  deed  is  not  afiected  by  the  statute  of  limitations,  which  renders  it  necessary  for  a  sim- 
ple contract  creditor  to  proceed  within  six  years  sifter  his  cause  of  action  accrued.  Cowp.  1(19.  1 
Saund.  3,  7,  8.  21  Jac.  1,  c.  IG.  Tidd,  Gili  edit.  19.  8thly.  That  in  pleading  a  deed  it  igdn  general  ne- 
cessary to  make  a  profert,  as  it  is  technically  termed,  of  the  deed,  or  to  stale  upon  ihff^'ecord  some 
excuse  lor  the  omission.  10  Co.  92,  b.  1  Chitty's  Plead.  351.  3  T.  R.  151.  4  East,  585.  OthI)-. 
That  in  case  of  a  deed  when  a  profert  is  necessary,  the  other  party  is  entitled  to  oyer  and  copy  ;  1 
Saund.  9,  n.l  ;  a  right  which  does  not  in  general  exist  in  case  of  simple  contracts.  Tidd.  6th  edit. 
618,  9.  lOthly.  That  if  a  deed  be  given  expressly  to  secure  a  pre-existing  simple  contract  debt,  due 
from  the  obligor,  it  will  at  law  merge  the  latter,  and  prevent  lum  from  suing  upon  the  same;  3  East, 
5258,  9.  Cro.  Car.  415;  though  if  the  deed  be  given  as  a  collateral  security,  or  by  a  third  party,  it  wdl 
not  have  that  operation.  3  East,  251.  Com.  Dig.  Accord.  6  Temp.  Rep.  17G,  7.  2  Leon.  110. 
1  Debts  or  contracts  of  record  being,  as  we  have  seen,  sanctioned  in  their  creation,  by  some  court  or 
magistrate,  having  competent  jurisdiction,  have  certain  particular  properties  distinguishing  them  as 
well  froio  simple  contracts  as  from  specialties.  1st.  These  debts  or  contracts  cannot  in  pleading  be 
impeached  or  affected  by  any  supposed  defect  or  illegality  in  the  transaction  on  which  they  arelound- 
ed,  and  if  a  judgment  be  erroneous,  that  circumstance  will  afford  no  answer  to  an  ainion  of  debt 
upon  it,  and  the  onlv  course  for  the  defendant  is  to  reverse  it  by  writ  of  error  ;  2  Burr.  1005.  4  East, 
311.  2  Lev.  161.  Gilb.  on  U.  «Sc  T-  109.  Gilb.  Debt.  412.  "Yelv.  155.  Tidd,  6lh  ed.  1152;  and 
though  third  persons,  who  have  been  delVauded  by  a  collusive  judgment,  may  shew  such  fraud,  so  aa 
to  prevent  themselves  from  being  prejudiced  by  it,  13  Eliz.  c.  5.  2  Marsli.  392.  7  Taunt.  97,  the  par- 
ties to  such  judgment  are  esti^pped  at  law  from  pleading  such  a  plea,  and  must  in  general  apply  for 
relief  to  a  court  of  equity,  13  Eliz.  c.  5.  2  Marsh.  392.  7  Taunt.  97.  1  Anstr.  8.  There  is,  how- 
ever, one  instance  in  which  a  party  may  apply  to  the  common  law  court  to  set  the  judgment  aside, 
viz,  where  it  has  been  signed  upon  a  warrant  of  attorney,  given  upon  an  unlawful  consideration,  or 
obtained  by  frapd  ;  in  which  case,  as  this  is  a  peculiar  instrument,  affording  the  defendant  no  oppor- 
tunity to  resist  the  claim  by  pleading,  and  frequently  given  by  persons  in  distressed  circumstances, 
the  court  will  afford  relief  under  a  summary  application  ;  Doiigl.  196.  Cowp.  727.  1  Hen.  Bla.  75, 
Semble  ;  not  so  in  Exchequer.  1  Anstr.  7,  8.  Another  peculiar  property  of  a  contract  of  record  is, 
that  its  existence,  if  disputed,  must  be  tried  by  inspection  of  the  record,  entry  of  recognizance,  &c., 
and  noi  by  a  jury  of  the  country.  Tidd,  Gtli  edit.  797,  8.  But  notwithstanding,  since  the  act  of 
union,  an  Irish  judgment  is  a  record,  yet  it  is  only  proveable  by  an  examined  copy  on  oath,  and 
therefore  it  is  only  triable  by  a  jury,  5  East,  473.  Another  quality,  and  one  of  the  most  important, 
is,  that  a  judgment  when  docketted,  binds  the  land  as  against  subsequent  purchasers;  Tidd,  6tl)  edit. 
966,  7 ;  aiKl  such  a  judgment  and  recognizance  is  entitled  to  preference  to  a  specialty  and  otiier  debts 
of  an  inferior  nature.  6  T.  R.  381.  Tidd,  Glh  edit.  967.  Lastly,  if  a  judgment  be  obtained  express- 
ly for  a  simple  contract  or  specialty  debt,  and  not  as  a  collateral  security,  the  inferior  demand  is  mer- 
ged, according  to  the  rule  transit  in  rem  judicatam,  but  if  the  judgment  were  obtained  merely  as  a 
collateral  security,  the  creditor  retains  an  election  to  proceed  either  on  the  judgment  or  inferior  se- 
curity.   3  East,  2^.  Chitty. 
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ney  becomes,  or  is  acknowledged  to  be,  due  by  deed  or  instrument  under 
seal.  Such  as  by  deed  of  covenant,  by  deed  of  sale,  by  lease  reserving  rent, 
or  by  bond  or  obligation  ;  which  last  we  took  occasion  to  explain  in  a  for- 
mer chapter  of  the  present  book;  and  then  shewed  that  it  is  a  creation  or 
acknowledgment  of  a  debt  from  the  obligor  to  the  obligee,  unless  the  obli- 
gor performs  a  condition  thereunto  osualiy  annexed,  as  the  payment  of  rent 
or  money  borrowed,  the  observance  of  a  covenant,  and  the  like  ;  on  failure 
of  which  the  bond  becomes  forfeited  and  the  debt  becomes  due  in  law. 
These  are  looked  upon  as  the  next  class  of  debts  after  those  of  record,  be- 
ing confirmed  by  special  evidence,  under  seal. 

"Debts  by  simple  contract  are  such,  where  the  contract  upon  which  the 
obligation  arises  is  neither  ascertained  by  matter  of  record,  nor  yet  by  deed 
or  special  instrument,  but  by  mere  oral  evidence,  the  most  simple  of  any  ; 
or  by  notes  unsealed,  which  are  capable  of  a  more  easy  proof,  and  (there- 
fore only)  better,  than  a  verbal  promise.  It  is  easy  to  see  into  what  a  vast 
variety  of  obligations  this  last  class  may  be  branched  out,  through  the  nu- 
merous contracts  for  money,  which  are  not  only  expressed  by  the  parties, 
but  virtually  implied  in  law.  Some  of  these  we  have  already  occasionally 
hinted  at:  and  the  rest,  to  avoid  repetition,  must  be  referred  to  those  par- 
ticular heads  in  the  third  book  of  these  Commentaries,  where  the  breach  of 
such  contracts  will  be  considered.  I  shall  only  observe  at  present,  that  by 
the  statute  29  Car.  II.  c.  3,  no  executor  or  administrator  shall  be  charged 
upon  any  special  promise  to  answer  damages  out  of  his  own  estate,  and  no 
person  shall  be  charged  upon  any  promise  to  answer  for  the  debt  or  default 
of  another,  or  upon  any  agreement  in  consideration  of  marriage,  or  upon 
any  contract  or  sale  of  any  real  estate,  or  upon  any  agreement  that  is  not 
to  be  performed  within  one  year  from  the  making ;  unless  the  agreement 
or  some  memorandum  thereof  be  in  writing,  and  signed  by  the  party  him- 
self, or  by  his  authority.     [1  R.  C.  ch.  101,  §  1.] 

"  But  there  is  one  species  of  debts  upon  simple  contract,  which,  being  a 
transaction  now  introduced  into  all  sorts  of  civil  life,  under  the  name  of 
paper  cremt,  deserves  a  more  particular  regard.  These  are  debts  by  bills 
of  exchange,  and  promissory  notes. 

"A  bill  of  exchange*  is  a  security,  originally  invented  among  merchants 
in  different  countries,  for  the  more  easy  remittance  of  money  from  the  one 
to  the  other,  which  has  since  spread  itself  into  almost  all  pecuniary  trans- 
actions. It  is  an  open  letter  of  request  from  one  man  to  another,  desiring 
him  to  pay  a  sum  named  therein  to  a  third  person  on  his  account ;  by  which 
means  a  man  at  the  most  distant  part  of  the  world  may  have  money  remit- 
ted to  him  from  any  trading  country.  If  A  lives  in  Jamaica,  and  owes  B, 
who  lives  in  England,  £1000,  now  if  C  be  going  from  England  to  Jamaica, 
he  may  pay  B  this  £1000  and  take  a  bill  of  exchange  drawn  by  B  in  Eng- 
land upon  A  in  Jamaica,  and  receive  it  when  he  comes  thither.  Thus  does 
B  receive  his  debt,  at  any  distance  of  place,  by  transferring  it  to  C,  who 
carries  over  his  money  in  paper  credit,  without  danger  of  robbery  or  loss. 
This  method  is  said  to  have  been  brought  into  general  use  by  the  Jews  and 
Lombards,  when  banished  for  their  usury  and  other  vices  ;  in  order  the  more 
easily  to  draw  their  effects  out  of  France  and  England  into  those  countries 
in  which  they  had  chosen  to  reside.  But  the  invention  of  it  was  a  little 
earlier  ;  for  the  Jews  were  banished  out  of  Guienne  in  1287,  and  out  of 
England  in  1290:  and  in  1236  the  use  of  paper  credit  was  introduced  into 
the  Mogul  empire  in  China.  In  common  speech  such  a  bill  is  frequently  cal- 
led a  draft,  but  a  bill  of  exchange  is  the  more  legal  as  well  as  mercantile 

*S€e  Bayley  on  Bills,  and  Chitty  on  Bills,  per  tot.  The  subject  is  so  very  slightly  commented  on 
in  the  text,  that  it  will  be  essential  to  the  student  to  look  into  the  works  referred  to,  in  order  to  obtaiu 
a  complete  knowledge  of  it.    It  ii  too  comprehensive  to  admit  of  being  properly  treated  here. 
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expression.  The  person,  however,  who  writes  this  letter,  is  called  in  law 
the  drawer,  and  he  to  whom  it  is  written  the  drawee ;  and  the  third  person, 
or  nctjotiator,  to  whom  it  is  payable,  (whether  especially  named,  or  the 
tcart'r  generally,)  is  called  the  payee. 

"  These  bills  are  e\i\\cr  fore i<^n  or  inland ;  foreign,  when  drawn  by  a 
merchant  residing  abroad  u])on  his  corrcsj)ondcnt  in  England,  or  vice  versa  ; 
and  inland  when  both  the  drawer  and  the  drawee  reside  within  the  king- 
dom. Formerly  foreign  bills  of  exchange  were  much  more  regarded  in  the 
eye  of  the  law  than  inland  ones,  as  being  thought  ol  more  public  concern 
in  the  advancement  of  trade  and  commerce,  liut  now  by  two  statutes,  the 
one  9  &  10  W.  III.  c.  17,  the  other  3  &  4  Ann,  c.  9,  inland  bills  of  ex- 
change arc  put  upon  the  same  footing  as  foreign  ones  ;  what  was  the  law 
and  custom  of  merchants  with  regard  to  the  one,  and  taken  notice  of  mere- 
ly as  such,  being  by  those  statutes  expressly  enacted  with  regard  to  the 
other.  So  that  now  there  is  not  in  law  any  manner  of  difference  between 
tliem. 

"  Promissory  notes,  or  notes  of  hand,  arc  a  plain  and  direct  engagement 
in  writing,  to  pay  a  sum  specified  at  the  time  therein  limited  to  a  person 
therein  named,  or  sometimes  to  his  order,  or  often  to  the  bearer  at  large. 
These  also,  by  the  same  statute,  3  &  4  Ann,  c.  9,  are  made  assignable  and 
indorsable  in  like  manner  as  bills  of  exchange.  But,  by  statute  15  Geo. 
Ill,  c.  51,  all  promissory  or  other  notes,  bills  of  exchange,  drafts,  and  un- 
dertakings in  writing,  being  negotiable  or  transferable,  for  the  payment  of 
less  than  twenty  shillings,  are  declared  to  be  null  and  void  :  and  it  is  made 
penal  to  utter  or  publish  any  such ;  they  being  deemed  prejudicial  to  trade 
and  public  credit.*  And  by  17  Geo.  III.  ch.  30,  all  such  notes,  bills,  drafts, 
and  undertakings^  to  the  amount  of  twenty  shillings,  and  less  than  five 
pounds,  are  subjected  to  many  other  regulations  and  formalities ;  the  omis- 
sion of  any  one  of  which  vacates  the  security,  and  is  penal  to  him  that  ut- 
ters it." 

The  statutes  mentioned  in  this  and  the  preceding  paragraph  never  were 
in  force  in  Virginia.  But  by  our  act  of  Assembly,  1  R.  C.  ch.  J25,  it  is  de- 
clared that  all  bills  of  exchange,  or  drafts  for  money  in  the  nature  thereof, 
drawn  by  any  person  in  Virginia  on  any  person  in  the  United  States,  or 
the  territories  thereof,  or  in  the  District  of  Columbia,  shall  be  considered 
as  inland  bills  of  exchange.  The  question  whether  on  general  principles 
they  are  so  to  be  considered,  seems  to  have  given  rise  to  different  opinions. 
Judge  Washington  has  decided,  that  on  general  principles  a  bill  drawn  by  a 
person  residing  in  one  state,  on  a  person  residing  in  another,  is  a  foreign 
bill.  In  New  York  if^  has  been  considered  otherwise.  The  question  has 
never  been  settled  by  our  courts.  It  could  arise,  indeed,  only  where  a  bill 
was  drawn  by  the  resident  of  another  state,  on  a  person  residing  in  this  : 
that  would  not  be  within  the  act,  and  would,  as  between  the  drawer  and 
payee,  be  governed  by  the  law  of  the  place  where  the  bill  was  drawn. 

The  act  just  cited,  further  prescribes  the  mode  of  protesting  inland  bills, 
and  the  notice  to  be  given  to  the  drawer,  together  with  the  effect  of  failure 
to  protest  and  give  notice,  and  the  damages  to  be  recovered.  The  same 
act  provides  for  the  renewal  of  a  bill  in  case  the  first  bill  shall  be  lost  or 
shall  miscarry.  The  fifth  section  also  provides,  as  we  have  seen  elsewhere, 
for  the  assignment  of  bonds,  bills,  and  notes  ;  but  promissory  notes  are  not 
put  upon  the  footing  of  bills  of  exchange,  except  such  as  are  made  negoti- 

*  See  2  R.  C.  ch.  208,  $  10.  The  circulation  of  notes,  bills,  checks,  or  tickets,  for  less  than  one 
dollar,  is  prohibited ;  and  the  holder  of  any  note  issued  contrary  to  tlie  intent  of  the  act,  is  authorized 
to  recover  the  sum  of  five  dollars  on  every  such  note,  cither  by  warrant  before  a  justice,  or  by  motion 
jn  any  court  having  jurisdiction  thereof,  on  ten  days'  previous  notice.  It  is  moreover  declared,  that 
if  such  note  be  in  the  whole  or  in  part  printed  or  engraved,  it  ghall  be  conslusive  evidence  of  an  in- 
tent to  evade  the  act. 
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able  at  the  banks  of  Virginia,  for  which  the  charters  of  those  banks  spe- 
cially provide.  The  act,  1  R.  C.  ch.  1-26,  provides  that  in  the  case  of  fo- 
reign bills  the  damages  in  case  of  protest  shall  be  15  per  cent,  besides  inte- 
rest, and  that  a  joint  or  separate  action  maybe  brought  against  the  drawers 
and  endorsers. 

The  act,  2  R.  C.  ch.  207,  §  1,  prohibits  the  circulation  of  private  bank 
notes  payable  to  bearer,  under  heavy  penalties  ;  and  the  2d  section  extends 
the  prohibition  to  all  notes  of  unchartered  banking  companies,  whether  pay- 
able to  bearer  or  other  persons.  Foreign  corporations  are  not  to  be  regard- 
ed as  unincorporated  associations  within  these  acts.  4  John.  370.  The 
•next  chapter  (208)  prohibits  under  very  severe  penalties  all  unchartered 
associations  for  banking  purposes.  See  also  the  acts  Dec.  1,  1820,  ch.  8, 
1821,  ch.  36,  against  the  circulation  of  bills,  notes,  drafts,  checks,  tickets 
or  tokens,  purporting  that  any  sum  less  than  $5,  will  be  paid  to  the  bearer 
or  to  any  person  holding  the  same.  The  clauses  are  too  much  in  detail  to 
permit  their  insertion  here. 

The  act  of  assembly  here  first  cited,  proved  insufficient  to  correct  the 
evil  it  was  intended  to  prevent.  The  Bank  of  Potomac  (an  unchartered 
association)  was  established  within  the  commonwealth  in  defiance  of  the 
law,  and  commenced  the  issue  of  negotiable  paper  in  the  shape  of  promis- 
sory notes  drawn  by  the  president  to  the  cashier,  indorsed  in  blank  by  him, 
and  then  sent  into  circulation.  This  was  palpably  but  an  attempt  at  an 
evasion  of  the  law,  and  the  better  opinion  always  was,  that  the  notes  were 
clearly  within  it,  though  they  were  in  form,  indeed,  payable  to  order  and 
not  to  bearer;  for  as  they  were  drawn  by  one  agent  of  the  company,  and 
accepted  by  another,  they  were  in  substance  the  notes  of  the  company;  and 
as  they  were  indorsed  in  blank,  they  thereby  became  payable  to  bearer, 
and  so  were  within  its  meaning,  if  not  embraced  by  its  letter.  The  legis- 
lature, however,  passed  another  law,  somewhat  more  comprehensive  than 
the  former,  declaring  it  penal  to  offer  in  payment  the  bills  of  any  unchar- 
tered banking  company,  whether  payable  to  bearer  or  to  other  persons.  The 
bank  soon  after  removed  out  of  our  jurisdiction,  into  the  District  of  Colum- 
bia, and  inundated  the  northern  border  of  the  co-untry  with  their  paper.  So 
many  persons  were  engaged  in  its  circulation,  that  the  prosecution  of  the 
offenders  would  have  been  vain.  The  law  thus  became  a  dead  letter.  The 
pressure  of  the  times,  and  the  scarcity  of  circulating  medium  after  the  con- 
clusion of  the  late  war  being  very  great,  many  persons  were  emboldened  by 
the  impunity  with  which  the  Potomac  notes  had  been  circulated,  to  associ- 
ate themselves  into  private  banking  companies  for  the  issue  of  a  negotiable 
paper.  Among  these  were  many  honorable  and  distinguished  men,  some 
of  whom  believed  the  restriction  to  be  an  unconstitutional  interference  with 
private  right,  and  others  doubtless  thought  the  transaction  not  censurable, 
since  the  issue  of  such  bills  was  clearly  no  malum  in  se,  and  if,  as  they 
supposed,  the  plan  which  they  pursued  was  not  embraced  by  the  act,  nei- 
ther was  it  malum  prohibitum.  They  observed  the  precaution,  however,  of 
taking  from  their  borrowers  notes  under  seal  payable  to  the  president  by 
name,  without  styling  him  "president,"  or  mentioning  the  company,  audit 
Was  supposed  the  obligors  were  estopped  to  allege  the  real  object  and  in- 
tention of  the  note.  This  was  decided  in  the  superior  court  of  Wood,  and 
I  think  in  that  also  of  Winchester.  The  decision  in  the  case  from  Wood 
was  however  reversed.     1  Ran.  76. 

The  evil  was  soon  found  to  be  very  great,  for  there  sprang  up  a  great 
number  of  these  institutions,  of  which  ten  are  enumerated  in  the  statute 
book.  2  R.  C.  ch.  209.  The  legislature  at  length  adopted  the  most  de- 
cisive measures  against  them.  It  declared  all  unchartered  associations  for 
the  issue  of  bank  bills  illegal,  and  every  member,  officer,  and  agent  of  them, 
50* 
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guilty  of  a  misdemeanor,  and  punisliable  by  fine.  It  declared  the  capital 
stock  of  such  comi)anic.s  to  be  held  in  trust  for  the  commouwcnlth,  and 
directed  the  attorney  general  to  sue  for  and  recover  it.  It  declared  void 
all  the  notes  of  borrowers,  and  authorised  them  to  recover  back  any  money 
paid  by  them,  from  the  bank  or  the  oflicers  or  persons  to  whom  it  was  paid  ; 
and  while  it  gave  the  most  summary  remedies  against  the  companies,  it  de- 
clared them  incapable  of  suing,  and  every  other  person  or  trustee  for  them, 
in  like  manner  incapable  of  maintaining  a  suit  for  recovery  of  their  debts. 
See  2  R.  C.  ch.  20b'.  In  consequence  of  this  act,  these  associations  were 
compelled  to  wind  up  their  business.  The  legislature  receiving  assurances 
of  this  intention,  suspended  its  operation  for  a  short  time.  Some  of  the 
banks  accordingly  went  on  in  good  faith  honorably  to  redeem  their  paper 
and  fulfil  their  engagements.  All  ceased  business,  but  some  were  found 
very  largely  in  arrear  to  the  public.  The  evil,  however,  is  now  at  an  end. 
The  act  above  mentioned  will  doubtless  be  much  aided  in  its  operations  by 
the  decision  of  the  court  of  appeals  in  the  cases  of  Wilson  rs.  Spencer, 
McGuire  vs.  Ashby,  and  Snyder  vs.  Daily.  I  Ran.  76.  In  these  cases  it 
was  decided,  that  independent  of  the  act  last  mentioned,  notes  given  by 
borrowers  to  such  banks,  or  to  any  person  or  trustee  for  them,  are  void : 
that  the  borrower  is  not  estopped  from  pleading,  even  in  a  court  of  law, 
that  the  bill  though  given  ostensibly  to  a  private  individual,  is  in  reality  for 
the  benefit  of  an  illegal  association,  and  therefore  void  ;  that  if  he  cannot 
prove  this  at  law,  he  may  allege  it  in  equity,  and  compel  the  nominal  obli- 
gee or  payee  to  confess  it  on  oath;  and  if  confessed,  that  he  ought  by  the 
court's  decree  to  be  absolved  from  the  whole  debt ;  lastly,  that  deeds  of 
trust  and  other  securities  given  by  borrowers  to  secure  debts  to  such  un- 
lawful companies,  are  void,  however  contrived,  provided  the  facts  can  be 
either  established  by  proof  or  by  the  confession  of  the  party  in  a  court  of 
equity.  It  may  now,  therefore,  be  safely  predicted  that  no  private  banking 
association  will  ever  hereafter  be  established  in  Virginia,  until  the  laws 
above  mentioned  have  been  repealed. 

"  The  payee,  we  may  observe,  either  of  a  bill  of  exchange  or  promissory 
note,  has  clearly  a  property  vested  in  him  (not  indeed  in  possession  but  in 
action)  by  the  express  contract  of  the  drawer  in  the  case  of  a  promissory 
note,  and  in  the  case  of  a  bill  of  exchange,  by  his  implied  contract,  viz. 
that,  provided  the  drawee  does  not  pay  the  bill,  the  drawer  will  ;  for  which 
reason  it  is  usual  in  bills  of  exchange  to  express  that  the  value  thereof  hath 
been  received  by  the  drawer  ;  in  order  to  shew  the  consideration,  upon 
which  the  implied  contract  of  repayment  arises.  And  this  property,  so 
vested,  may  be  transferred  and  assigned  from  the  payee  to  any  other  man ; 
contrary  to  the  general  rule  of  the  common  law,  that  no  chose  in  action  is 
assignable  :  which  assignment  is  the  life  of  paper  credit.  It  may,  there- 
fore, be  of  some  use  to  mention  a  few  of  the  principal  incidents  attending 
this  transfer  or  assignment,  in  order  to  make  it  regular,  and  thereby  to 
charge  the  drawer  with  the  payment  of  the  debt  to  other  persons  than 
those  with  whom  he  originally  contracted. 

"  In  the  first  place,  then,  the  payee,  or  person  to  whom  or  whose  order 
such  bill  of  exchange  or  promissory  note  is  payable,  may  by  indorsement, 
or  writing  his  name  in  dorso,  or  on  the  back  of  it,  assign  over  his  whole 
property  to  the  bearer,  or  else  to  another  person  by  name,  either  of  whom 
is  then  called  the  indorsee;  and  he  may  assign  the  same  to  another,  and 
so  on  in  infinitum.  And  a  promissory  note,  payable  to  A,  or  bearer,  is  ne- 
gotiable without  any  indorsement,  and  payment  thereof  may  be  demanded 
by  any  bearer  of  it.  But,  incase  of  a  bill  of  exchange,  the  payee  or  the  in- 
dorsee (whether  it  be  a  general  or  particular  indorsement)  is  to  go  to  the 
drawee,  and  offer  his  bill  for  acceptance:  which  acceptance  (so  as  to 
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charge  the  drawer  with  costs)  must  be  in  writing,  under  or  on  the  back  of 
the  bill.  If  the  drawee  accepts  the  bill,  either  verbally  or  in  writing,  he 
then  makes  himself  liable  to  pay  it ;  this  being  now  a  contract  on  his  side, 
grounded  on  an  acknowledgment  that  the  drawer  has  effects  in  his  hands, 
or  at  least  credit  sufiicient  to  warrant  the  payment.  If  the  drawee  refuses 
to  accept  the  l)ill,  and  it  be  of  the  value  of  £-20  or  upwards,  and  expressed 
to  be  for  value  received,  the  payee  or  indorsee  may  protest  it  for  ncn-accep- 
tance  ;  which  protest  must  be  made  in  writing,  under  a  copy  of  such  bill  of 
exchange,  by  some  notary  public  ;  or,  if  no  such  notary  be  resident  in  the 
place,  then  by  any  other  substantial  inhabitant  in  the  presence  of  two  cre- 
dible witnesses ;  and  notice  of  such  protest  must,  within  fourteen  days  after, 
be  given  to  the  drawer.* 

"  But,  in  case  such  bill  be  accepted  by  the  drawee,  and  after  acceptance 
lie  fails  or  refuses  to  pay  it  within  three  days  after  it  becomes  due,  (which 
three  days  are  called  days  of  grace,)  the  payee  or  indorsee  is  then  to  get  it 
protested  for  non-payment,  in  the  same  manner,  and  by  the  same  persons 
who  are  to  protest  it  in  case  of  non-acceptance,  and  such  protest  must  also 
be  notified,  within  fourteen  days  after,  to  the  drawer'  And  he,  on  produc- 
ing such  protest,  either  of  non-acceptance,  or  non-payment,  is  bound  to 
nmkegood  to  the  payee,  or  indorsee,  not  only  the  amount  of  the  said  bills, 
(which  he  is  bound  to  do  within  a  reasonable  time  after  non-payment,  with- 
out any  protest,  by  the  rules  of  the  common  law,)  but  also  interest  and  all 
charges  to  be  computed  from  the  time  of  making  such  protest.  But  if  no 
protest  be  made  or  notified  to  the  drawer,  and  any  damage  accrues  by  such 
neglect,  it  shall  fall  on  the  holder  of  the  bill.  The  bill,  when  refused,  must 
be  demanded  of  the  drawer  as  soon  as  conveniently  may  be  :  for  though, 
when  one  draws  a  bill  of  exchange,  he  subjects  himself  to  the  payment,  if 
the  person  on  whom  it  is  drawn  refuses  either  to  accept  or  pay,  yet  that  is 
with  this  limitation,  that  if  the  bill  be  not  paid  when  due,  the  person  to 
whom  it  is  payable  shall  in  convenient  time  give  the  drawer  notice  thereof; 
for  otherwise  the  law  will  imply  it  paid:  since  it  would  be  prejudicial  to 
commerce  if  a  bill  might  rise  up  to  charge  the  drawer  at  any  distance  of 
time:  when  in  the  mean  time  all  reckonings  and  accounts  may  be  adjusted 
between  the  drawer  and  the  drawee. 

"  If  the  bill  be  an  indorsed  bill,  and  the  indorsee  cannot  get  the  drawee 
to  discharge  it,  he  may  call  upon  either  the  drawer  or  the  indorser,  or  if  the 
bill  has  been  negotiated  through  many  hands,  upon  any  of  the  indorsers  ; 
for  each  indorser  is  a  warrantor  for  the  payment  of  the  bill,  which  is  fre- 
quently taken  in  payment  as  much  (or  more)  upon  the  credit  of  the  indorser, 
as  of  the  drawer.  And  if  such  indorser,  so  called  upon,  has  the  names  of 
one  or  more  indorsers  prior  to  his  own,  to  each  of  whom  he  is  properly  an 
indorsee,  he  is  also  at  liberty  to  call  upon  any  of  them  to  make  him  satis- 
faction ;  and  so  upwards.  But  the  first  indorser  has  no  body  to  resort  to, 
but  the  drawer  only. 

"  What  has  been  said  of  bills  of  exchange  is  applicable  also  to  such 

*  With  respect  to  acceptance  and  protest,  the  law  now  is,  in  several  material  points,  diflferent  "fiom 
the  siateineiit  of  it  in  ilie  text.  Acceptance  is  not  necessary,  though  usual  and  desirable  on  bills  pay- 
abl.-  at  a  certain  time;  but  when  the  bill  is  payable  at  a  certain  distance  of  time  Tif.er  sight,  then  ac- 
ceptance is  essential  and  should  not  be  delayed,  because  (as  the  time  for  payment  ol  the  bill  does  not 
begin  lo  run  till  it  isaccepied,6  T.  R.  21:2.  Bayl.  112.  Chit.  Bills,  268  )  the  respmi^ibilily  ot  the  drawer 
would  be  thereby  protracted.  Acceptance  of  an  in/and  bill  can  now  be  in  wiituig  onl\  o"  '.'"^  l^^*; 
of  the  bill  itself,  by  1  &  2  Goo.  IV.  c.  78,  though  formerly  as  is  the  case  still  with  foreign  hills,  itniiglU 
have  been  verbal,  or  in  writing  on  any  other  paper.  4  East,  67.  5  East,  514.  But  in  all  cases,  whe- 
ther of  an  inland  oi  foreign  bill,  if  it  be  presented  and  accepiance  is  relused,  prompt  notice  (witliin 
fourteen  davs  will  not  suffice  but  usually  the  next  day  to  the  immediate  indorser,  and  eacli  indorser 
is  allowed  ndav,)  must  be  given  to  the  drawer  and  indorsers.  or  they  will  be  discharged  I rom  respon- 
sibility. Upon  non-acceptance,  the  holder  may  immediately  sue  the  drawer  (2  Camp.  4£iu)  and  indor- 
sers (4  East,  431)  without  waiting  till  the  bill  become  due,  according  to  the  terms  ot  it.  iNo  protest 
of  an  inland  bill  is  essential  to  cniitle  the  holder  to  recover  interest  and  costs,  anU  bucIi  protest  now 
seems  useless.    2B.  &A.G96.  ^""'^* 
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promissory  notes,  indorsed  over,  and  negotiated  from  one  hand  to  another 
as  the  law  puts  upon  the  looting  of  bills  of  exchange :  only  that,  in  this 
case,  as  there  is  no  drawee,  there  can  be  no  protest  for  non-acceptance  ;  or 
ratlicr  the  law  considers  a  promissory  note  in  the  light  of  a  bill  drawn  by 
a  man  upon  himself,  and  accepted  at  the  time  of  drawing.  And,  in  case 
of  non-payment  by  the  drawer,  the  several  indorsees  of  a  promissory  note 
have  the  same  remedy,  as  upon  bills  of  exchange,  against  the  prior  indor- 
sers." 

The  holder  of  the  bill  may  bring  actions  against  the  acceptor,  drawer, 
and  all  tiic  indorsers  at  the  same  time  ;  but  though  he  may  obtain  judgments 
in  all  the  actions,  yet  he  can  recover  but  one  satisfaction  for  the  value  of  the 
bill ;  but  he  may  sue  out  execution  against  all  the  rest  for  the  costs  of  their 
respective  actions.     Bayley,  43. 

According  to  the  theory  of  a  bill  of  exchange,  the  payee  is  the  creditor  of 
the  draper,  and  the  drawer  is  the  creditor  of  the  acceptor.  The  bill  is  an 
assignment  to  the  payee  of  a  debt  due  from  the  acceptor  to  the  drawer,  and 
the  acceptance  imports  that  the  acceptor  is  a  debtor  to  the  drawer,  or  at 
least  has  effects  of  the  drawer's  in  his  hands.  By  the  law  and  custom  of 
merchants,  the  acceptor  is  considered  as  the  principal  debtor,  and  the  draw- 
er and  indorsers  as  securities  only  liable  on  his  default,  and  not  otherwise. 
Per  Bailey,  J.  in  Rowe  I's.  Young,  2  Brod.  and  Bing.  6Eng.  Ca.90.  And 
though  in  point  of  fact,  the  acceptor  is  often  not  the  drawer's  debtor,  and 
has  no  funds  in  his  hands,  but  accepts  solely  for  his  honour,  or  in  expecta- 
tion of  funds,  yet  the  whole  structure  of  the  law  of  bills  of  exchange  sup- 
poses him  to  be  the  debtor.  Thus,  in  an  action  against  the  drawer  and  in- 
dorsers, the  indorsee  must  shew  due  diligence  against  the  acceptor,  but  no 
proof  of  diligence  is  necessary  in  a  suit  against  the  acceptor;  and  so  like- 
wise an  averment  of  the  presentment  of  the  bill,  of  its  dishonour,  and  of 
notice  thereof,  are  necessary  against  the  former;  but  not  against  the  latter. 
Ibid. 

f  CHAPTER  XXVI. 

OF  BANKRUPTCY. 

In  passing  over  the  chapter  of  Mr.  Blackstone's  commentaries  on  the 
subject  of  bankruptcy,  I  by  no  means  desjre  to  be  understood,  as  intimating 
that  it  should  not  be  duly  considered  by  the  student.  The  bankrupt  system 
is  so  intimately  interwoven  with  the  British  laws,  from  which  ours  derive 
their  origin,  that  we  should  be  unable  to  comprehend  a  great  variety  of  im- 
portant and  interesting  matters,  or  to  understand  many  leading  cases  on 
other  topics,  without  an  adequate  knowledge  of  the  general  principles  of  the 
law  of  bankruptcy.  I  have,  however,  not  deemed  the  subject  material  to 
be  discussed  in  these  lectures,  as  we  have  at  present  no  bankrupt  law  in  the 
United  States. 

It  may  not  be  amiss,  however,  to  call  the  attention  of  the  student  to  the 
following  remark  of  Mr.  Chitty : 

"Bankruptcy  and  insolvency,  though  sometimes  confounded,  are  things 
perfectly  distinct  in  law.  One  who  is  insolvent  may  never  become  a  bankrupt, 
or  be  capable  of  becoming  so ;  and  a  bankrupt  maij  finally  prove  to  be  solvent. 
See  introduction  to  CuUen's  Bankrupt  L.  Another  system  of  law,  applica- 
ble to  insolvent  debtors  of  every  description,  has  been  introduced  in  modern 
times,  so  as  to  relieve  such  persons  from  perpetual  imprisonment,  to  which 
they  might  otherwise  be  subject." 

The  line  of  partition  between  bankrupt  and  insolvent  laws  has  been  said 
not  to  bo  so  distinctly  marked,  as  to  enable  any  person  to  say  with  positive 
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precision  what  belongs  to  one  and  not  to  the  other  class  of  laws.  4  Wheat. 
122.  And  in  the  same  case  it  is  said  that  if  there  be  no  act  of  congress  in 
force  to  establish  an  uniform  system  of  bankruptcy,  a  state  has  authority  to 
pass  such  law,  provided  it  does  not  impair  the  obiitration  of  contracts.  It 
is  also  said,  that  bankrupt  laws  may  contain  regulations  generally  found  in 
insolvent  laws,  and  insolvent  laws  may  contain  those  which  are  common  to 
a  bankrupt  law. 

Until  a  recent  decision[of  the  supreme  court  of  the  United  States,  it  was 
supposed  that  a  principal  difference  between  bankrupt  and  insolvent  laws, 
consisted  in  this,  that  a  bankrupt  law  not  only  liberates  the  person  of  the 
debtor,  but  discharges  him  from  all  liability  for  the  debt ;  which  is  not  the 
usual  effect  of  an  insolvent  law.  And  in  McMillan  vs.  McNeil,  4  Wheat. 
209,  it  was  decided  that  a  state  bankrupt  or  insolvent  law  which  discharg- 
ed the  debtor  from  liability  for  the  debt,  was  repugnant  to  the  constitution 
of  the  United  States,  which  inhibits  the  passage  of  laws  impairing  the  obli- 
gation of  contracts  ;  and  that  it  made  no  difference  whether  the  law  passed 
before  or  after  the  debt  was  contracted.  Yet,  in  Ogden  vs.  Saunders,  12 
Wheat.  213,  it  was  decided,  against  the  opinion  of  Chief  Justice  Marshall, 
and  two  other  members  of  the  court,  that  a  state  bankrupt  or  insolvent  law 
which  discharges  both  the  person  of  the  debtor  and  his  future  acquisitions 
of  property,  is  not  a  law  impairing  the  obligation  of  contracts,  so  far  as  re- 
spects debts  contracted  subsequent  to  the  passage  of  the  law.  It  was,  how- 
ever, moreover  declared,  that  a  discharge  under  such  law  was  only  available 
as  a  plea  in  bar  in  the  courts  of  the  state  by  which  it  was  enacted. 


CHAPTER  XXVII. 
OF  TESTAMENTS  AND  ADMINISTRATIONS. 

Mr.  Blackstone,  in  his  admirable  analysis,  places  both  testaments  and 
administrations  very  properly  among  the  methods  whereby  the  title  to  per- 
sonal property  may  be  acquired  by  one  party,  and  parted  with  by  another. 
This  is  not  only  abundantly  clear  as  to  testaments  which  are  a  disposition 
of  a  decedent's  estate  by  his  will,  but  will  be  equally  manifest  as  to  admi- 
nistrations, when  we  come  to  the  history  of  that  branch  of  jurisprudence. 
We  propose  to  treat  of  both  these  subjects  in  one  view,  as  conducing  better 
to  a  perfect  comprehension  of  each. 

There  is  no  principle  of  public  policy  more  obvious  than  that  which  in- 
culcates the  propriety  of  providing  an  owner  for  property  under  every  pos- 
sible state  of  things,  and  of  excluding  the  notion  of  occupancy,  which  must 
inevitably  lead  to  a  scramble,  entirely  inconsistent  with  the  good  order  of 
society.  Hence,  upon  the  death  of  an  individual  the  disposition  of  his  es- 
tate, according  to  the  provisions  of  our  municipal  law,  is  carefully  provided 
for.  The  indulgence  of  disposing  of  it  by  will,  whether  it  be  real  or  per- 
sonal, has  long  since  been  extended  to  the  owner:  and  if  he  fails  to  avail 
himself  of  that  indulgence,  or,  in  other  words,  if  he  dies  intestate,  his  estate 
is  disposed  of  by  the  law  among  those  whose  claims  upon  it  are  deemed 
strongest,  and  in  conformity  with  certain  fixed  rules,  varying  according  to 
the  character  of  the  subject.  Thus,  if  a  man  dies  intestate,  his  real  estate, 
as  we  have  seen,  descends  to  his  heir -at  law  ;  or  his  heirs  at  law  ;  if  there 
be  more  than  one  :  whereas  his  personal  estate  is,  by  the  law,  peculiarly 
constituted  as  the  fund  for  the  payment  of  his  debts,  after  satisfying  which 
it  is  distributable  among  his  next  of  kin,  according  to  their  natural  claims 
upon  his  bounty.  The  character  of  this  estate,  too,  together  with  the  vari- 
ety of  individuals  v/ho  may  be  interested  in  it  as  creditors,  legatees,  or  dis- 
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tributees,  seems  to  demand,  that  it  sliould  be  placed  under  the  management 
of  some  common  agent,  who  may  preserve  it  from  waste  and  dispose  of  it 
to  those  entitled  to  receive  it.  The  creation  of  this  a^rent  is  left  to  the  dis- 
cretion of  tiie  party,  if  he  chooses  to  exercise  that  power,  by  making  a  will 
and  appointing  an  executor;  who,  in  that  event,  becomes  invested  with  the 
title  to  the  pro|)erty  in  a  fiduciary  character,  and  bound  to  account  for  it 
faithfully  to  all  concerned.  But  if  the  decedent,  either  designedly  or  oth- 
erwise, dies  without  executing  the  ])ower  thus  vested  in  him  of  making  a 
will,  the  law  assumes  upon  itself  the  duty  of  ap])ointment,  and  vests  this 
im[)ortant  authority  in  an  administrator,  on  whom  are  then  devolved  both 
the  rights  and  the  duties  of  an  executor. 

We  have  already  discussed,  pretty  much  at  large,  that  portion  of  the  law 
which  relates  to  tlie  disposition  of  the  real  estate  of  decedents,  under  the 
heads  of  descents  and  devises.  It  behoves  us  now  to  examine,  in  equal 
detail,  the  complicated  regulations  in  relation  to  the  personal  estate,  whe- 
ther they  relate  to  the  power  of  disposition,  the  appointment  of  an  execu- 
tor or  administrator,  their  duties  in  the  discharge  of  the  trust  reposed  in 
them,  or  the  payment  of  the  debts  and  legacies,  and  the  distribution  of  the 
residuum. 

In  the  execution  of  this  task,  I  must  first  observe,  that  though  the  power 
of  devising  lands  seems  never  to  have  existed  after  the  conquest,  until  the 
reign  of  Henry  VIII.  except  through  the  instrumentality  of  uses,  yet  the 
power  of  bequeathing  appears  to  be  considered  as  coeval  with  the  first  ru- 
diments of  law.  2  B.  C.  491.  I  shall  not  stop  here  to  inquire  whether 
this  power  extended  to  all  a  man's  personal  estate  or  not,  a  subject  upon 
which  able  jurists  appear  not  entirely  agreed.  2  Inst.  33.  2  B.  C.  493. 
It  is  sufficient  for  our  present  purpose  to  remark,  that  this  right  of  disposi- 
tion by  will  existed  at  the  common  law,  and  that  as  there  was  nothing  in 
its  rules  which  required  the  declaration  of  a  man's  will  to  be  in  writing, 
the  power  was  capable  of  being  exercised  orally,  until  a  contrary  provision 
was  enacted,  somewhat  less  than  two  centuries  ago,  by  statute,  29  Car.  2, 
ch.  3. 

Having  premised  thus  much,  I  propose  in  the  first  place  to  inquire  into 
the  nature  of  that  will  or  testament,  which  the  law  authorises  the  owner 
to  make,  as  a  law  for  the  disposition  of  his  personal  estate  after  his  death. 
I.  A  will  or  testament  may  be,  not  inaptly,  defined  to  be  "  the  declara- 
tion of  a  man's  will  as  to  the  disposition  of  his  property  after  his  death ;" 
see  Carth.  38  ;  and  a  will  of  personalty  is  such  a  declaration  of  his  will  in 
relation  to  his  personal  estate.  It  is  not  important  at  this  day  to  adhere  to 
the  distinction  which  formerly  confined  the  term  "  will  "  to  a  devise  of  the 
realty,  and  the  word  testament  to  a  disposition  of  personal  property  ;  but 
it  may  not  be  improper  to  remark,  that,  even  at  this  day,  the  terms  descent, 
devise,  and  devisee,  are  properly  applicable  only  to  real  estate,  and  the  terms 
legacy,  bequest,  legatee,  and  distributee,  only  to  what  is  personal. 

A  will  or  testament  of  personalty  may  be  either  written  or  verbal,  which 
latter  is  called  a  nuncupative  will;  whereas,  as  we  have  seen,  a  devise  of 
lands  can  only  be  made  by  writing  executed  with  the  solemnities  particu- 
larly pointed  out  by  tlie  statute.  Motives  of  convenience,  probably,  led  to 
the  sanction  of  verbal  bequests  of  the  personal  estate  in  the  early  ages  of 
the  common  law,  when  writing  was  not  very  common.  Be  this  as  it  may, 
we  find  no  trace  in  the  history  of  the  law,  of  any  such  trammel  upon  the 
power  of  bequest  as  the  necessity  of  reducing  the  testator's  will  to  writing. 
This  provision  is  first  to  be  met  with  in  the  statute  of  wills  respecting  de- 
vises of  lands,  and  was  afterwards  introduced  into  the  statute  of  Charles  II. 
before  mentioned,  which  specifically  points  out  the  only  cases  in  which 
verbal  or  nuncupative  wills  should  be  deemed  valid.     Until  that  statute,  any 
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declaration,  whether  verbal  or  written,  of  a  man's  will  or  intention,  as  to 
the  disposition  of  his  personal  estate  after  his  death,  was  valid  and  effectu- 
al. In  like  manner,  even  after  that  statute,  as  it  only  inhibited  nuncupa- 
tive wills  (with  certain  specified  exceptions)  but  did  not  prescribe  the  forms 
or  ceremonies  to  be  observed  in  a  written  v/ill  of  personal  estate,  it  follow- 
ed, that  provided  the  will  was  reduced  to  writing,  it  was  not  only  good  on 
the  principles  of  the  common  law,  but  the  reducing  it  to  writing  merely 
would  save  it  from  the  operation  of  the  statute.  Hence  a  will  is  confessedly 
good,  though  it  neither  be  signed  by  the  testator  nor  written  by  his  hand, 
provided  it  be  written  according  to  his  instructions,  and  approved  by  him,* 
for  at  common  law  it  would  have  been  good,  and  beins^  written,  (though 
written  by  another,)  it  satisfies  the  requisitions  of  the  statute.  See  1  Call, 
479.  2  H.  &  M.  4(i7,  52:2.  3  H.  &  M.  502.  1  Phil.  Eccles.  L.  12,  58. 
2  Phil.  Eccles.  L.  17-3,  177.  In  like  manner,  though  written  with  a  pencil 
instead  of  with  ink,  the  will  would  be  good,  for  the  statute  has  said  nothing 
of  the  material  to  be  used;  though  the  use  of  one  so  perishable  would 
doubtless  have  a  tendency  to  bring  into  question  whether  the  instrument 
was  or  was  not  seriously  intended  as  a  will.  1  Phil.  Eccles.  L.  22.  So, 
too,  though  there  be  no  witness  as  to  a  will  of  personalty,  it  may  be  good  ; 
provided  the  fact  of  its  being  the  will  of  the  testator  is  sufficiently  evinced 
by  its  being  in  his  own  handwriting.  Yet,  it  would  be  imprudent  for  a 
testator,  or  his  scrivener,  to  leave  so  important  a  concern  subject  to  any 
uncertainty,  and  it  is  therefore,  in  every  case,  advisable  to  take  care  that  the 
instrument  designed  as  a  will  be  signed  or  sealed  by  the  testator,  and  pub- 
lished in  the  presence  of  witnesses. 

The  disposition,  thus  manifested,  to  give  validity  to  a  will  of  personalty, 
however  informal,  provided  the  requisition  of  its  being  in  writing  be  com- 
plied with,  has  been  carried,  I  think,  to  very  culpable  lengths.  For  it  is 
not  only  declared  that  if  an  instrument  be  intended  not  to  operate  until  the 
death  of  the  party,  and  be  a  disposition  of  his  property  to  take  effect  then, 
it  will  be  considered  as  a  will,  whatever  be  its  form  ;  but  it  has  also  been  de- 
cided, that  a  letter,  under  circumstances,  may  be  a  good  will.  1  John  C. 
153,  and  even  a  power  of  attorney  has,  by  a  learned  judge,  received  a  sim- 
ilar construction.     Per  Carr,  Chancellor,  case  of  Davenport  vs. , 

at  Wihchester.  Whether,  therefore,  the  instrument  be  a  deed  poll  or  an 
indenture,  or  a  will  in  the  ordinary  form,  yet  if  it  is  testamentary,  in  its  op- 
eration and  quality,  it  is  a  will.  2  Vez.  jr.  204,  218.  This  principle,  how- 
ever, can  never  be  permitted  to  prevail  when  the  instrument  is  binding  up- 
on the  testator,  as  a  matter  of  contract ;  because  of  the  irreconcileabJe  dif- 
ference between  a  contract  and  will,  the  latter  of  which  is  revocable  at  the 
pleasure  of  a  single  party,  while  the  former  can  only  be  revoked  by  the  con- 
current assent  of  all  the  parties  concerned. 

But  though  few  forms  or  solemnities  are  required  in  wills  wherein  per- 
sonal estate  alone  is  bequeated,  yet  if  the  instrument  contain  also  devises 
of  lands,  it  will  to  that  extent,  (but  to  that  extent  only.)  be  invalid,  unless  it 
has  been  executed  with  the  solemnities  required  by  statute.  1  R.  C.  ch. 
104,  §  1.  Moreovef,  even  those  wills  which  relate  only  to  personal  estate 
must  be  proved  by  such  evidence  as  will  satisfactorily  establish  their  identi- 
ty, their  completion,  their  fairness  and  exemption  from  fraud  and  imposi- 
tion, and  their  publication.  Thus  it  must  satisfactorily  appear,  that  the  tes- 
tamentary disposition  sought  to  be  established  as  a  will,  is  really  that  which 
received  the  sanction  of  the  testator.  It  seems,  indeed,  to  have  been  deci- 
ded, that  notes  for  a  will,  which  were  read  over  and  approved  by  the  testa- 

*In  1  Mun.  456,  we  have  a  strong  case  of  a  will,  which  was  sustained  as  a  nuaciipative  will,  though 
it  was  rejected  as  a  written  will.  The  draught,  made  from  the  notes  taken  by  the  scrivener,  some- 
what varied  from  those  notes,  and  there  was  no  sufiicient  evidence  that  the  draught,  or  even  the 
whole  of  the  notes,  were  read  over  to  the  testator.    Hence  it  was  not  good  as  a  written  will. 


400  '  WILLS.  [book '2. 

tor,  and  taken  away  by  a  notary  for  tlie  purpose  of  being  drawn  out  at 
length,  constituted  a  good  will,  though  the  formal  instrument  which  he  ob- 
viously designed  to  execute,  was  not  |)reparcd  in  time  to  enable  him  to  sign 
it.  Cogbill  vs.  Cogbill,  2  II.  &,  M.  407.  But  even  in  that  case  it  was  ad- 
mitted to  be  essential,  tlRCthc  very  paper  produced  should  be  proved  to 
have  been  prepared  by  the  directions,  and  sanctioned  by  the  approval  of  the 
testator.  In  like  manner,  the  completion  of  the  declaration  of  the  testa- 
tor's intentions  must  sulFiciently  appear,  or  the  instrument  sought  to  be  es- 
tablished will  not  be  sustained.  Hence  it  is,  that  though  there  need  be  no 
signing  by  the  testator,  nor  subscription  by  witnesses,  to  constitute  a  valid 
will  of  personalty,  yet  a  signing  by  him,  accompanied  by  an  attestation 
clause  wilhout  ivitiicases,  will  raise  a  presumption  against  the  instrument 
having  been  intended  as  a  j)erlcct  will.  For,  if  from  the  transaction — as 
from  the  unfinished  character  of  the  bccpiests,  or  from  the  omission  to  sign, 
or  attest,  where  the  paper  on  its  face  evinced  that  signing  or  attestation  was 
contemplated — a  fair  presumption  can  be  raised  of  an  ahundonmcnt  of  in- 
tention on  the  part  of  the  deceased,  or  that  the  intention  was  merely  am- 
bulatory, or  that  the  testator  had  not  finished  all  the  dispositions  he  intend- 
ed, the  instrument  will  have  no  ctfect.  Toll.  3.  2  Virginia  Cases,  553. 
And  of  all  this  the  reasons  are  obvious ;  since  as  long  as  the  testator  leaves 
uncompleted  what  he  contemplates  to  complete  by  a  farther  act,  he  him- 
self cannot  look  upon  the  act  as  final.  If  with  power  to  complete  it,  he 
fails  to  do  so,  we  have  the  most  irresistible  evidence,  that  his  mind  had  not 
finally  decided;  and  we  cannot  conceive  of  the  exercise  oiwill,  where  the 
party  has  not  made  up  his  own  mind.  Such  presumptions,  indeed,  may, 
like  all  other  presumptions,  be  repelled  by  evidence,  as  by  his  recognition 
of  the  instrument  in  extremis,  or  by  his  being  suddenly  arrested  by  death, 
or  incapacitated  by  illness,  before  the  instrument  could  be  conveniently  per- 
fected. But  without  some  such  evidence,  the  incomplete  character  of  the 
instrument  is  fatal  to  its  validity. 

We  have  already  seen  that  the  testator's  name,  in  the  commencement  of 
his  will,  is  in  England  held  to  be  sufficient  signing,  though  his  name  be  not 
subscribed  t©  the  instrument,  provided  the  will  is  in  his  own  handwriting. 
This  principle  has  been  affirmed  in  the  case  of  Selden,  &c.  ts.  Coalter,  2 
Virginia  Cases,  553,  with  this  modification,  that  if  the  testamentary  paper 
be  not  subscribed,  and  there  appears  on  the  face  of  it  an  intention  to  make 
other  devises,  or  to  do  some  other  act  which  is  not  done,  it  will  be  rejected 
as  wanting  that  finality  and  conclusiveness  of  intention,  which  are  requi- 
site to  a  will.  In  that  case,  a  variety  of  circumstances  are  mentioned  as' 
calculated  to  manifest  this  want  of  finality. 

I  have  observed  that  the  fairness  of  the  will  must  also  appear,  or  rather 
that  it  be  unassailed  by  any  imputation  of  fraud.  For  if  it  be  made  in  con- 
sequence of  fraud,  or  duress,  or  under  undue  influence,  or  from  misinfor- 
mation or  mistake  in  regard  to  fact,  (see  Roper  on  Wills,  27,)  a  court  of 
equity  may  annul  it  by  its  decree,  or  frustrate  the  effect  of  the  deceit  by 
proper  measures  directed  against  the  fraudulent  party.  A  correspondent 
power,  we  shall  hereafter  find,  is  also  exercised  by  the  same  tribunal  in  set- 
ting up  a  will  that  is  suppressed,  or  compelling  the  production  of  one  that 
is  concealed  ;  though,  in  the  former  of  these  cases,  insuperable  difficulties 
are  often  found  to  arise,  from  the  impossibility  of  ascertaining,  with  ade- 
quate accuracy,  the  contents  of  the  instrument  which  has  been  destroyed. 

The  circumstances  of  false  reading,  misrepresentation,  concealment,  or 
promise  by  a  devisee  to  do  that  which  the  testator  proposed  to  do  by  a  new 
will,  thereby  inducing  him  not  to  make  one,  or  any  species  of  fraud  prac- 
ticed upon  the  testator,  will  invalidate,  or  extend,  or  alter  the  operation  of 
a  will,  either  wholly  or  in  part,  according  to  the  nature  of  the  transaction  ; 
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and  the  court  of  chancery  will  supply  omissions  produced  in  this  way,  when 
the  facts  are  clearly  established.  See  Eq.  Abr.  764,  c,  4.  1  Harrison's 
Cha.  Pra.  22.  2  P.  Wms.  287.  2  Vern.  506.  Pre.  Cha.  3.  2  Eq.  Ca. 
Ab.  43.     3  Ves.  J.  152,  402,  412,  416.     Newl.  on  Cont.  111. 

In  all  these  cases  the  court  of  equity  is  the  tribunal  whose  jurisdiction  is 
invoked.  But  though  in  the  case  of  a  suit  to  set  aside  a  will  for  fraud, 
there  must  be  a  bill  exhibited  in  the  first  instance  in  that  court,  yet  it  has 
only  power  to  direct  the  issue  devisavit  vel  non  of  which  I  have  spoken  else- 
where. Whereas,  if  the  object  of  a  bill  is  to  set  up  a  will  that  is  destroyed, 
or  to  compel  the  production  of  one  that  is  concealed,  the  jurisdiction  of 
the  court  of  equity  is  complete,  and  it  may  proceed  to  decide  the  cause 
without  an  issue,  unless  the  conscience  of  the  chancellor  requires  the  aid 
of  the  verdict  of  a  jury.  Yet  it  would  seem  to  have  been  the  opinion  of 
the  court  of  appeals,  in  Brent  vs.  Dold,  Gilmer,  211,  that,  in  such  cases,  an 
issue  ought  to  be  directed  to  ascertain  whether  a  will  had  ever  been  made, 
and  what  were  its  provisions. 

The  signing  and  acknowledging  of  a  will  before  witnesses  amounts  to 
what  is  called  a  publication,  although  they  are  not  informed,  or  indeed  are 
misinformed,  as  to  the  nature  of  the  instrument.  Such  a  formal  publication 
is,  as  we  have  already  observed,  not  essential  to  a  will  of  personalty ;  it 
being  sufficient  in  such  wills,  that  there  be  satisfactory  evidence  of  the  wri- 
ting in  question  being  designed  to  be  the  last  will  and  testament  of  the  de- 
cedent, and  not  merely  a  sketch  or  plan  of  a  will,  or  the  result  of  wanton- 
ness or  whim,  without  any  seriously  formed  intention.  The  careful  folding 
and  sealing  up  of  the  paper,  the  endorsing  it  as  a  will,  or  depositing  it 
among  papers  of  importance^  are  all  regarded  as  important  indicia  of  the 
character  of  the  instrument,  as  sustaining  its  claims  to  be  considered  in  the 
light  of  one  of  the  most  serious  and  important  acts  of  life,  and  in  short  as 
having  all  the  effect  of  a  more  formal  publication.  On  this  subject  the  stu- 
dent may  consult  1  Rob.  on  Wills,  120. 

A  will  of  personalty  is  always  considered  as  speaking  at  the  time  of  the 
testator's  death,  and  not  at  the  date  of  the  instrument ;  so  that  after  ac- 
quired personal  property  may  pass,  provided  the  words  of  the  will  are  suf- 
ficiently large  to  embrace  it.  Thus  a  will  made  by  A,  by  which  he  be- 
queaths all  his  slaves  to  B,  will  pass  not  only  those  which  he  owned  at  the 
date  of  his  will,  but  those  also  purchased  by  him  after  its  execution.  It  is 
otherwise,  as  we  have  seen,  in  devises  of  real  estate. 

With  respect  to  the  revocation  of  wills,  I  beg  leave  to  refer  the  student 
to  what  was  said  under  the  head  of  devises,  and  to  the  clause  of  our  sta- 
tute, which  provides,  that  no  will  in  writing,  nor  any  devise  therein  of  chat- 
tels, shall  be  revoked  by  a  subsequent  will,  codicil,  or  declaration,  unless  the 
same  be  also  in  writing.*  1  R.  C.  ch.  104,  §  9.  It  is,  indeed,  of  the  na- 
ture of  every  will,  considered  merely  as  such,  that  it  should  be  revocable 
at  the  pleasure  of  the  testator.  No  testament  has  any  effect  until  the  tes- 
tator's death,  until  which  time  his  intention  is  said  to  be  ambulatory.  And 
hence,  if  there  be  many  testaments,  the  last  overthrows  all  the  former  ;  and 
this,  indeed,  in  some  cases,  as  we  have  seen  elsewhere,  even  when  the  dis- 
positions of  the  latter  will  cannot  themselves  take  effect.     But  a  posterior 

*  There  has  been  some  doubt  whether  parol  testimony,  in  affirmance  or  revocation  of  wills,  is  not 
inadmissible  by  the  statute  of  frauds ;  in  the  ecclesiastical  courts  it  is  al  wajs  admitted.  2  Ph.  E  v.  256, 
and  the  cases  1  Phil.  Ec.C.  12,  22.  2  Phil.  E.  C.  177, 173.  And  in  the  case  of  Brady  DS.Cubitt,  Dou. 
31,  Lord  Mansfield  said,  that  "marriage  and  the  birth  of  a  child  afford  a  mere  presumption  of  revoca- 
tion, which,  like  all  other  presumptions,  may  be  rebutted  bv  every  sort  of  evidence."  However,  in 
the  subsequent  case  of  Lancashire  vs.  Lancashire,  5  T.R.  49,  Lord  Kenyon  and  the  rest  of  the  court 
held  that  such  evidence  was  inadmissible.  In  all  other  cases  of  revocations,  implied  by  operation  of 
law  by  acts  done  by  the  testator  after  making  his  will,  such  as  levying  a  fine,  suffering  a  recovery,  or 
executing  a  feoffment,  or  any  other  conveyance  of  the  premises  devised  by  the  will.whether  perfect- 
ed or  not,  it  seems  fully  settled  that  no  parol  declarations  in  favor  of  the  will  can  be  received  to  rebut 
such  implied  revocation.    2  H.  Bla.  516.    1  Vez.  440,  489.    See  1  Saund.  277,  et.  seq.  5th  ed. 
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will  cannot  operate  a  revocation,  if  the  particulars  of  its  dilTeronco  from  th3 
former  will  cannot  be  ascertained.  '2  Bl.  llcp.  937.  Cow.  87.  It  may 
not  be  improper,  moreover,  to  (jualify  the  general  remark  as  to  the  revoca- 
ble character  of  wills,  by  adverting  to  the  principle,  that  when  for  valuable 
consideration  a  party  binds  himself  to  make  a  particular  disposition  by  will, 
it  becomes  to  that  extent  a  contract,  the  benefit  of  which  a  court  of  equi- 
ty will  secure  to  the  person  who  has  an  equitable  right  to  demand  it.  This 
subject  will  be  resumed  when  we  come  to  consider  the  doctrines  of  courts 
of  equity. 

Connected  with  the  subject  of  written'  wills  is  the  doctrine  of  codicils. 
A  codicil  is  a  supplement  to  a  will,  annexed  to  it  by  a  testator,  and  to  be 
taken  as  part  of  the  same,  either  for  the  purpose  of  explaining,  or  altering, 
or  adding  to,  or  substracting  from,  its  former  dispositions.  2  B.  C.  500. 
It  may  be  annexed  to  the  will  actually  or  constructively.  It  may  not  only 
be  written  on  the  same  paper,  or  attached  to,  or  folded  up  with  it,  but  may 
be  written  on  a  different  paper,  and  deposited  in  a  different  place.  Toll.  4. 
If  atta-clted  to  a  devise  of  lands,  it  can  have  no  effect  to  revoke  or  modify 
the  devise,  u-nless  it  be  executed  with  the  solemnities  required  in  a  will  of 
lands.  I  R.  C.  ch.  104,  §  3.  But  it  has  been  said  that  a  codicil  to  a  will 
of  personalty  may  be  either  written  or  nuncupative,  provided  (if  nuncupa- 
tive) it  merely  supplies  an  omission  in  the  instrument.  Toller,  6.  Yet  a 
nuncupative  codicil  cannot  revoke  a  written  will.  1  R.  C.  ch.  104,  §  9.  A 
codicil  of  personal  estate  must  be  authenticated  as  a  will  of  personal 
estate. 

Though  a  codicil,  however,  partakes  of  the  character  of  a  will,  yet  in 
some  important  particulars  it  is  very  different.  Thus,  a  prior  will  is  re- 
voked by  a  subsequent  will,  the  provisions  of  which  are  clearly  inconsistent 
with  it,  and  the  two  wills  are  not  construed  together  as  one  instrument. 
But  the  making  of  a  subsequent  codicil  does  not  invalidate  the  will,  or  a 
prior  codicil,  except  so  far  as  that  is  inevitable  ;  for  codicils,  however  nu- 
merous, are  all  construed  together  as  one  instrument,  and  may  be  all  effec- 
tual. 1  Vez.  187.  Roper  on  Wills,  34.  Hence,  if  by  my  will  I  bequeath 
my  slave  John  to  A,  and  by  my  codicil  I  devise  the  same  slave  to  B,  here 
it  would  seem  A  and  B  would  take  a  joint  interest.  But  if  the  bequest  to  B 
had  been  by  a  subsequent  will,  instead  of  a  codicil,  it  would  have  been  a 
revocation  in  toto  of  the  bequest  to  A.  I  should  therefore  presume  it  pru- 
dent, if  not  absolutely  essential,  that  every  instrument  intended  as  a  codicil 
should  upon  the  face  of  it  be  so  expressed  to  be,  lest  it  may  work  a  revo- 
cation without  being  so  designed.* 

Again  :  It  is  the  pecu'liar  province  of  a  will,  to  appoint  an  executor ;  so 
much  so,  indeed,  that  we  are  told  the  instrument  is  an  incomplete  will  if 
no  executor  be  appointed.  2  B.  C.  503.  With  a  codicil,  however,  the 
principle  is  reversed.  In  strictness,  an  executor  cannot  be  appointed  by  a 
codicil,  though  another  may  be  substituted  for  him  who  is  appointed  by  the 
will.     See  Jac.  L.  D.  citing  Burns'  Ecc.  Law. 

A  nuncupative  will  is  a  testamentary  disposition  of  chattels,  which  de- 
pends upon  oral  evidence  only,  the  same  not  being  reduced  to  writing,  but 
being  declared  by  the  testator  in  extremis  as  and  for  his  last  will.f   Anterior 

*"A  coJicH  necessarily  supposes  a  former  will,  of  which  (subject  to  sppcial  and  rare  exceptions)  it 
becomes  a  part  not  only  wnen  it  expressly  refers  thereto,  but  generally  if  the  will  and  codicil  may 


stand  together  they  are  to  be  considered  as  parts  of  the  same  instrument,  and  the  codicil  is  a  repub 
lication  of  the  will.  2  Vez.jr.632.  3  Vez.  110.  1  Meri.  294.  7  Vez.  I'Jl.  When  a  testator  has  lef. 
two  inconsistent  will.s,  and  also  a  codicil,  the  codicil  operates  as  a  republication  of  that  to  which  it 
releis,  a.id  as  a  revocation  ot  the  other.  And  where  the  codicil  in  terms  refers  to  one  and  there  is 
no  latent  ambigniiy  evidence  cannot  be  admitted  to  prove  a  mistake  as  to  the  reference.  4  Vez.616. 
1  Adams,  39.    7  T.  R.  149."    1  Hoovenden's  Supp.  116. 

11M*53  ^*'®'''®''  ^'°^'^^  '=^"  ^^  emancipated  by  nuucupative  will  ?    See  3  Leigh,  14S.    1  R.  C.  clx 
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to  the  statute  of  29  Charles  II.  ch.  3,  when  the  art  of  writing  was  less  uni- 
versal than  at  present,  wills  of  this  description  were  very  much  in  use,  there 
being  no  provision,  either  of  common  law  or  statute,  which  required  a  will 
of  personalty  to  be  in  writing,  or  prescribed  any  particular  forms  for  the  ex- 
ercise of  the  power  of  bequeathing.  But  the  frauds  and  perjuries  which 
attended  this  species  of  testament,  gave  rise  to  tliat  salutary  statute,  which 
has  been  followed  in  substance  in  our  own  act.  1  R.  C.  ch.  104  §  7. 
This  act  provides, 

1.  That  no  nuncupative  will  shall  be  established  unless  it  be  made  in  the 
time  of  the  last  sickness  of  the  deceased.  What  shall  be  deemed  to  have 
been  the  last  sickness,  seems  to  have  ^een  much  discussed  in  the  case  of 
Prince  vs.  Hazleton  and  wife,  20  John.  R.  502,  in  reference  to  the  ques- 
tion, whether  these  terms  import  merely  the  sickness  immediately  preced- 
ing the  death  of  the  testator,  or  imply  the  last  extremity  of  that  sickness  of 
which  mention  is  made  in  the  books.  As  if  a  testator  were  seized  with  a 
fever  and  lingered  for  many  weeks,  but  continued  in  his  senses,  and  in  the 
commencement  of  the  disease,  while  yet  in  no  apparent  danger,  and  while 
there  was  no  inability  to  reduce  his  will  to  writing,  he  were  to  make  a  nun- 
cupative will:  would  such  a  will  be  good?  In  delivering  his  opinion  in 
the  case  above  cited,  the  distinguished  Chancellor  Kent  observes  "  that 
upon  a  review  of  all  the  authorities,  he  felt  himself  warranted  in  concludino-, 
that  a  nuncupative  will  is  not  good,  unless  it  be  made  by  the  testator  in  ex- 
tremis, or  when  he  is  overtaken  by  sudden  and  violent  sickness,  and  has 
not  time  or  opportunity  to  make  a  written  will.  The  last  sickness  is  under- 
stood to  apply  to  the  last  extremity,  and  the  statute  never  was  meant  to  up- 
hold a  will  made  when  there  is  no  immediate  apprehension  of  death,  and 
no  inability  to  reduce  it  to  writing." 

2.  The  act  further  provides,  that  no  nuncupative  will  shall  be  valid  unless 
made  at  the  testator's  dwelling,  or  where  he  has  resided  ten  days  preced- 
ing, except  where  he  is  taken  sick  from  home,  and  dies  before  his  return. 
And  though  a  person  was  very  unwell  when  he  left  home,  yet  being  taken 
after  he  left  home  very  dangerously  ill,  and  dying,  his  case  was  held  to  be 
within  the  acL     4  H.  &  M.  91,  &c. 

3.  It  is  also  enacted,  that  "  if  the  value  of  the  estate  exceeds  thirty  dol- 
lars, the  will  shall  be  void  unless  it  be  proved  by  two  witnesses  that  the  tes- 
tator called  on  some  person  present  to  take  notice  or  bear  testimony  that 
such  is  his  will,  or  words  to  the  like  import:"*  and  it  will  not  suffice  that 
one  witness  proves  the  words  at  one  time,  and  another  at  a  different  time. 
6  Mun.  123. 

4.  It  is  provided,  that  the  testimony  establishing  a  nuncupative  will,  or 
the  substance  thereof,  must  be  committed  to  writing  within  six  days  after 
making  the  will,  or  the  will  must  be  proved  within  six  months  :  for  after 
six  months  no  testimony  will  be  received  to  prove  it,  unless  it  was  reduced 
to  writing  within  six  days.  But  though  a  distinct  and  independent  part  of 
a  nuncupative  will  be  omitted  in  reducing  the  will  to  writing,  yet  the  resi- 
due is  not  thereby  vitiated.     4  H.  &  M,  91. 

5.  No  nuncupative  will  can  be  proved  within  fourteen  days  after  the  tes- 
tator's death,  nor  until  the  widow  and  next  of  kin  have  been  summoned  to 
contest  it.     1  R.  C.  ch.  104,  §  18. 

6.  Soldiers  in  actual  military  service,  and  mariners,  or  seamen  being  at 
sea,  are  excepted  out  of  these  provisions,  and  their  nuncupative  wills  being 
thus  exempted  from  the  ceremonies  required  as  to  such  wills  generally, 
they  may  now  dispose  of  their  whole  personal  estate  by  nuncupative  will 
as  others  might  have  done  before  the  statute.     But  this  does  not  extend  to 

*  See  1  Mun.  456,  Jhe  case  before  referred  to,  where  notes  for  a  written  will  were  set  up  as  a  good 
,nuDcupative  will. 
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render  valid  a  will  of  lands  made  by  them,  for  no  nuncupative  will  of  lands 
can  under  any  circumstances  be  valid. 

"Thus  hath  the  legislature  provided  against  any  frauds  in  setting  up 
nuncupative  wills  by  so  numerous  a  train  of  requisites,  that  the  thing  itself 
has  fallen  into  disuse ;  and  is  hardly  ever  heard  of,  but  in  the  only  instance 
where  favor  ought  to  be  shewn  to  it,  when  the  testator  is  surprised  by  sud- 
den and  violent  sickness.  The  testamentary  words  must  be  spoken  with 
an  intent  to  bequeath,  not  any  loose  idle  discourse  in  his  illness ;  for  he 
must  require  the  by-standcrs  to  bear  witness  of  such  his  intention  :  the 
will  must  be  made  at  home,  or  among  his  family  or  friends,  unless  by  un- 
avoidable accident,  to  prevent  impositions  from  strangers  :  it  must  be  in 
his  last  sickness;  for  if  he  recovers,  he  may  alter  his  dispositions,  and  has 
time  to  make  a  written  will :  it  must  not  be  proved  at  too  long  a  distance 
from  the  testator's  death,  lest  the  words  should  escape  the  memory  of  the 
witnesses  ;  nor  yet  too  hastily  and  without  notice,  lest  the  family  of  the 
testator  should  be  put  to  inconvenience,  or  surprised." 

2.  We  proceed  to  enquire,  in  the  second  place,  who  may  make  a  valid 
will  of  personalty,  or  rather  who  is  incapacited  from  doing  so  ;  for  herein 
the  law  is  only  prohibitory  :  the  rule  being  general,  that  all  persons  may 
make  a  valid  testament  except  those  who  are  under  a  special  incapacity. 
This  incapacity  arises  from  want  of  sufficient  discretion  ;  from  want  of  free 
will ;  and  from  condemnation  to  death. 

1.  Under  the  first  of  these  heads,  are  to  be  placed  infants  under  the  age 
of  eighteen  years.  For  although  no  person  under  the  age  of  twenty-one 
years  can  make  a  valid  devise  of  lands,  yet  our  law  expressly  enables  an  in- 
fant of  eighteen  to  dispose  of  his  chattels  ;  thus  putting  an  end  to  former 
doubts  as  to  the  age  at  which  this  power  exists.  1  R.  C.  ch.  104,  §  6.  Yet 
whatever  be  his  age,  if  the  testator  have  not  sufficient  discretion,  the  want 
of  it  will  overthrow  his  testament.  He  must  be  compos  mentis,  or  possess 
the  animum  testandi.  Therefore  "madmen,  or  otherwise  no7i  compotes, 
idiots  or  natural  fools,  persons  grown  childish  by  reason  of  old  age  or  dis- 
temper, such  as  have  their  senses  besotted  with  drunkenness  ;  all  these  are 
incapable,  by  reason  of  mental  disability,  to  make  any  will  so  long  as  such 
disability  lasts.  To  this  class  also  may  be  referred  such  persons  as  are 
born  deaf,  blind,  and  dumb  ;  who,  as  they  have  always  wanted  the  common 
inlets  of  understanding,  are  incapable  of  having  animum  testandi,  and  their 
testaments  are  therefore  void. 

2.  "Such  persons,  as  are  intestable  for  want  of  liberty  or  freedom  of 
will,  are  by  the  civil  law  of  various  kinds  ;  as  prisoners,  captives,  and  the 
like.  But  the  law  of  England  does  not  make  such  persons  absolutely  in- 
testable ;  but  only  leaves  it  to  the  discretion  of  the  court  to  judge,  upon 
the  consideration  of  their  particular  circumstances  of  duress,  whether  or  no 
such  persons  could  be  supposed  to  have  liberum  animum  testandi.  And, 
with  regard  to  feme-coverts,  our  laws  differ  still  more  materially  from  the 
civil.  Among  the  Romans  there  was  no  distinction  ;  a  married  woman  was 
as  capable  of  bequeathing  as  a  feme  sole.  But  with  us  a  married  woman 
is  not  only  utterly  incapable  of  devising  lands,  being  excepted  out  of  the 
statute  of  wills,  but  also  she  is  incapable  of  making  a  testament  of  chattels, 
without  the  license  of  her  husband.  For  all  her  personal  chattels  are  ab- 
solutely his;  and  he  may  dispose  of  her  chattels  real,  or  shall  have  them 
to  himself  if  he  survives  her  :  it  would  be  therefore  extremely  inconsistent, 
to  give  her  a  power  of  defeating  that  provision  of  the  law,  by  bequeathing 
those  chattels  to  another.  Yet  by  her  husband's  license  she  may  make  a 
testament ;  and  the  husband,  upon  marriage,  frequently  covenants  with  her 
friends  to  allow  her  that  license :  but  such  license  is  more  properly  his  as- 
sent: for,  unless  it  be  given  to  the  particular  will  in  question,  it  will  not  be 
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a  complete  testament,  even  though  the  husband  beforehand  hath  given  her 
permission  to  make  a  will."  Yet  it  shall  be  sufficient  to  repel  his  general 
right  of  administering  upon  her  effects  ;  and  administration  shall  be  grant- 
ed to  her  appointee  with  the  testamentary  paper  annexed.  So  that,  in  re- 
ality, she  does  not  make  a  will,  but  only  something  like  a  will  operating  in 
the'nature  of  an  appointment ;  the  execution  of  which  the  husband  by  his 
bond,  agreement,  or  covenant,  is  bound  to  allow.     2  B.  C.  499. 

To  this  general  denial  of  the  power  of  a  feme-covert  to  make  a  will  of 
personalty,  there  are  several  important  exceptions  ;  for  a  feme-covert  exe- 
cutrix or  administratrix,  may,  even  without  her  husband's  consent,  make 
her  will  of  the  goods  which  are  in  her  possession  as  such.  So  also  a  feme- 
covert  having  pin  money  or  separate  maintenance  may  dispose  of  the  sav- 
ino-s  thereof  by  testament;  for  where  the  husband  stipulates  that  personal 
property  may  be  enjoyed  by  the  wife  separately,  it  must  be  so  enjoyed  with 
all  its  incidents,  of  which  the  jus  disponendi  is  one.  3  Br.  Ch.  Rep.  8. 
And  where  she  has  power  over  the  principal,  she  must  necessarily  have  it 
over  its  produce  and  accretions;  2  Vern.  535;  as  over  the  increase  of 
slaves  held  as  her  separate  property  ;  and  though,  as  Mr.  Blackstone  says, 
the  testamentary  paper  does  not  operate  strictly  as  a  will,  but  as  an  ap- 
pointment, yet  it  is  of  a  testamentary  nature,  and  must  be  proved  as  such. 
See  Doug.  707.     3  Atk.  156.     2  Br.  Ch.  Rep.  392. 

3.  Though  by  our  law  there  is  no  forfeiture  for  treason  or  felony  ;  yet  if 
the  traitor  or  felon  be  sentenced  to  death,  his  estate  shall  descend  and  pass 
in  like  manner  as  is  directed  in  case  of  persons  dying  intestate.  Hence  it 
is  obvious  that  he  cannot  make  a  will,  and  that  even  a  prior  will  is,  by  his 
conviction,  sentence,  and  execution,  absolutely  revoked.  1  R.  C.  ch.  169, 
§  56.  If  the  felon  be  sentenced  to  the  penitentiary,  his  estate  is  placed  in 
the  hands  of  a  trustee  with  the  power  of  an  administrator,  and  after  the  ex- 
piration of  the  term  of  confinement,  is  directed  to  be  delivered  over  to  him. 
1  R.  C.  ch.  171,  §  64.  There  has  been  no  decision  as  to  his  power  to  make 
a  will  when  he  dies  during  confinement.  As,  however,  it  is  not  taken  from 
him,  I  should  presume  it  would  exist. 

The  will  of  a  felo  de  se  is  valid  by  our  law ;  and  his  estate  passes  as  if 
he  had  died  from  any  other  cause.     1  R.  C.  ch.  169,  §  58. 

We  shall  next  remark,  that  though  this  power  of  disposition  of  chattels 
by  will  was  in  the  case  of  a  decedent,  who  left  a  wife  or  children,  origin- 
ally restricted  to  a  part  of  his  goods,  yet  for  many  centuries  this  restriction 
seems  to  have  been  removed,  and  the  deceased  might,  by  the  common  law, 
as  it  subsisted  at  the  time  of  the  settlement  of  these  colonies,  dispose  of 
the  whole  of  his  chattels  by  will.     See  2  B.  C.  492. 

So  far,  indeed,  is  the  principle  carried,  that  in  Lightfoot's  Executors  and 
al.  vs.  Colgin  and  wife,  (5  Mun.  42,)  it  was  adjudged  that  a  wife  has  not 
such  an  interest  in  that  portion  of  her  husband's  personal  property  to  which 
she  may  be  entitled  on  his  dying  intestate,  or  on  her  renouncing  his  will, 
as  that  an  absolute  and  irrevocable  though  voluntary  deed,  executed  by 
him,  can  be  considered  as  a  fraud  on  her  rights  :  nor  is  it  to  be  considered 
a  will  in  disguise,  though  he  reserve  the  interest,  possession,  and  control 
to  himself  during  life.  See  on  this  subject  1  Vez.  236.  1  Vern.  100.  2 
Vern.  277. 

On  this  power  of  disposition  of  his  chattels  which  existed  at  common 
law,  there  is  then  no  limitation  in  Virginia,  except  that  which  arises  from 
their  liability  for  the  debts  of  the  testator,  and  tha'f  which  grows  out  of  the 
26tli  section  of  the  act  of  wills.  1  R.  C.  ch.  104.  That  provides,  that 
"where  any  widow  shall  not  be  satisfied  with  the  provision  made  for  her 
by  the  will  of  her  husband,  she  may,  in  the  manner  prescribed  by  the  act, 
declare  that  she  will  not  accept  or  lake  the  provision  made  for  her  by  such 
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will,  or  any  part  thereof,  and  thereupon  she  shall  be  entitled  to  one-third  of 
his  slaves  for  life,  and  such  portion  of  his  other  j)ersonal  estate  as  if  he  had 
died  intestate,  to  hold  to  her  as  her  absolute  property.  But  every  widow 
not  niakini,'  a  declaration  within  the  time  aforesaid,  shall  have  no  more  of 
her  husband's  slaves  and  personal  estate  than  is  (riven  her  by  his  will."^ 

AVhere  there  is  a  partial  j)rovision  made  for  the  wife,  the  construction  of 
this  clause  is  sufiiciently  obvious.  But  suppose  the  husband  makes  no 
provision  whatsoever  by  his  will  for  his  wife,  shall  he  be  entitled  to  her 
thirds  without  a  renunciation  ?  On  the  one  hand,  it  has  been  said  that  a 
renunciation  is  a  solecism,  where  notliing  is  left  to  her;  that  it  is  absurd 
to  require  her  to  declare  that  she  will  not  accejjt  the  provision  of  the  will, 
or  any  part  of  it,  when  in  truth  it  contains  no  provision  for  her  ;  and  that 
such  a  measure  would  be  useless  and  not  consonant  with  the  spirit  of  the 
Jaw,  which  merely  intended  to  conlino  her  to  one  or  the  other,  and  to  pre- 
vent her  having-  a  double  portion  by  taking  both  under  the  will  and  against 
it.  On  the  other  hand,  it  has  been  said  that  the  husband's  complete  power 
over  his  personal  property  existed  by  common  law,  and  still  exists,  except 
so  far  as  it  is  impaired  by  this  section  ;  that  the  law  merely  intended  to  em- 
power the  wife  to  control  it  so  far  as  respects  a  portion  of  the  personal  es- 
tate, if  she  chose  to  exert  that  power;  that  where  it  is  not  exerted,  her  ac- 
quiescence is  presumed,  whether  there  be  a  partial  provision  for  her  or  not; 
that  if  the  case  of  a  will  in  which  there  is  no  provision  for  her,  be  within 
this  clause,  the  renunciation  is  of  course  necessary:  if  it  be  not  within  this 
clause,  then  there  is  no  restriction  upon  the  husband's  total  disposition  of 
his  estate,  since  the  only  restriction  is  to  be  found  here  ;  that  the  conse- 
quences would  be  mischievous,  if  at  any  remote  period  the  wife  was  per- 
mitted to  assert  her  claim,  and  that  one  great  object  of  the  law  was  to  as- 
certain, within  the  period  limited,  what  was  to  be  the  mode  of  distribution 
of  the  estate,  that  the  executor  might  know  whether  the  widow  was  to  have 
a  share  or  not ;  that  an  attentive  examination  of  antecedent  laws  would 
confirm  this  reasoning;  and  lastly,  that  the  widow  has  no  right  to  any  por- 
tion of  her  husband's  personalty,  unless  he  gives  it  by  will,  or  she  can  claim 
it  under  this  clause ;  and  that  she  can  make  no  claim  under  this  clause, 
without  the  prerequisite  declaration,  as  its  concluding  terms  emphatically 
declare.  The  latter  opinion  has  hitherto  prevailed,  and  it  has  been  decided 
accordingly,  that  though  the  husband  make  no  provision  whatever  for  the 
wife,  she  is  without  remedy,  unless  she  makes  her  declaration  within  the 
year.  It  was  also  in  the  same  case  decided,  that  where  a  declaration  is 
required,  the  death  of  the  widow  before  the  expiration  of  the  year  does 
not  excuse  it ;  for  the  right  cannot  vest  until  the  declaration  is  made  ;  the 
distinction  being  well  established  between  conditions  upon  which  estates 
or  rights  are  to  be  created,  and  those  by  which  they  are  to  be  defeated. 
•The  act  of  God  in  the  former  does  not  excuse,  in  the  latter  it  does.  Ray- 
an  vs.  Rayan,  Winchester  chancery  court,  18'24. 

The  declaration  of  the  widow  may  be  made  before  the  general  court,  or 
court  having  jurisdiction  of  the  will,  or  by  deed  executed  in  the  presence 
of  two  witnesses. 

Where  such  a  declaration  is  made,  the  wife,  although  there  are  no  chil- 
dren, receives  but  one-third  of  the  slaves  to  hold  for  life.  Yet  if  the  testa- 
tor had  died  intestate,  she  would  in  such  case  have  had  one-half  of  the 
slaves.     See  §  26. 

When  the  widow  rerfbunces  the  will,  the  law  says  she  shall  have  one- 
third  of  all  the  slaves  whereof  her  husband  died  possessed ;  without  except- 
ing the  responsibility  for  debts.     Yet  it  seems  to  be  generally  understood 

*Taking  administration  with  the  will  annexed  does  not  amount  to  an  election  to  take  under  tjie 
M^iU.    2  Leigh,  m. 
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that  the  widow  in  such  case  takes  only  a  third  of  what  remain  after  all  the 
debts  have  been  paid  ;  for  there  can  be  no  assignable  reason  for  putting 
her  in  a  better  situation  than  if  her  husband  had  died  intestate.  See  5 
Mun.  75. 

Fourthly.  We  proceed  next  to  consider,  in  what  manner  testaments  of 
personal  property  may  be  avoided.  And  here  it  may,  in  the  first  place,  be 
remarked,  that  if  a  will  be  made  by  a  person  laboring  under  any  of  the 
incapacities  before  mentioned,  it  may  be  avoided  by  the  establishment  of 
that  fact  before  the  court  of  probate,  or  by  M'ill  in  equity,  according  to  the 
circumstances,  as  has  been  more  fully  explained  in  the  lecture  on  devises. 
Secondly  ;  in  like  manner,  if  the  will  be  obtained  by  fraud,  misrepresenta- 
tion, or  mistake  of  the  testator,  it  may  be  avoided  for  those  causes,  as  will 
be  shewn  when  we  come  to  treat  of  the  proceedings  in  equity.  3.  A  will 
of  personalty,  like  a  devise  of  realty,  may  be  revoked  by  cancelling  or  ob- 
literating, the  principles  of  which  kind  of  revocation  have  been  set  forth 
under  the  head  of  devises.  We  may  add  here,  that  a  partial  obliteration 
will  not  amount  to  a  total  revocation  ;  Cow.  812  ;  though  I  should  presume 
the  extent  of  the  revocation  must,  in  such  cases,  depend  on  the  obliterated 
clause  being  more  or  less  intimately  connected  with  the  other  provisions  of 
the  will.  4.  So  a  will  of  personalty  may  be  avoided  by  making  another 
testament  of  a  later  date  ;  for  though  I  make  a  last  will  and  testament  irre- 
vocable in  the  strongest  terms,  yet  I  am  at  liberty  to  revoke  it.  I  cannot, 
by  my  act,  alter  the  disposition  of  the  law  and  make  that  irrevocable  which 
is  in  its  own  nature  revocable  ;  for  this,  as  Lord  Bacon  says,  would  be  to 
deprive  myself  of  that  which  of  all  things  is  most  incident  to  human  con'- 
dition  ;  viz.  the  power  of  alteration  or  repentance.  Yet  this  principle  mu&t 
be  taken  in  subordination  to  another,  that  when  a  party  by  contract,  for 
valuable  consideration,  binds  himself  not  to  alter  a  will  made  in  favour  of 
another,  a  court  of  equity  would  secure  to  the  party  the  benefit  of  his  con- 
tract by  avoiding  the  effect  of  a  subsequent  revocation.  Moreover,  the 
power  of  revocation  must  be  distinctly  exerted  either  expressly  or  by  the 
latter  will  being  clearly  inconsistent  in  its  provisions  with  the  first.  Yet 
though  a  devise  to  a  person  who  is  incapable  of  taking  (as  a  devise  of 
lands  to  a  papist  in  England)  is  void  to  pass  an  estate,  it  may  be  a  good 
revocation  of  a  prior  will.  Roper  vs.  Radcliffe,  10  Mod.  2'JO.  7  John. 
C.  R.  271.  In  no  case,  however,  can  a  will  in  writing  be  revoked  by  a 
nuncupative  will,  our  act  having  followed  the  English  statute  in  providing 
that  no  will  in  writing,  nor  any  devise  therein  of  chattels,  shall  be  revoked 
by  a  subsequent  will,  codicil,  or  declaration,  unless  the  same  be  in  writing. 
5.  A  will  of  personalty  is  also  subject  (as  are  devises  of  lands)  to  implied 
revocations,  some  of  which  are  common  to  both,  while  others  are  peculiar 
only  to  one  or  other  of  these  two  species  of  testamentary  dispositions. 
Thus,  the  subsequent  marriage  of  a  man,  and  birth  of  a  child,  are  equally 
revocations  of  wills  of  real  or  personal  estate.  So,  too,  the  laws  in  rela- 
tion to  posthumous  and  afterborn  children,  already  noticed  at  some  length, 
apply  both  to  realty  and  personalty.  In  like  manner,  as  the  sale  of  the 
land  devised  operates  a  revocation  jiro  tanto,  so  where  a  specific  legacy  is 
given,  the  subsequent  disposition  of  it  operates  an  ademption,  which  is  in 
effect  a  revocation  quoad  hoc.  But  where  a  bequest  is  not  specific  but 
general,  it  is  otherwise.  Thus,  although  where  the  testator  bequeaths  a 
particular  horse,  which  he  afterwards  sells,  the  legacy  is  adeemed  or  taken 
away,  and  the  will  quoad  hoc  is  revoked  by  the  act  of  sale  ;  yet  where  he 
bequeaths  a  horse,  without  specifying  any  one,  the  legacy  is  good,  provided 
he  dies  possessed  of  a  horse.  For  though  a  devise  of  realty  speaks  as  at 
the  date  of  the  ivill,  yet  a  will  of  personal  estate  speaks  as  at  the  death  of 
the  testator,  and  it  will  be  good  and  effectual,  if  there  be  found  among  the 
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testator's  chattels  at  his  death  any  thing  which  answers  to  tlie  description 
of  his  will,  tlioiigh  acquired  subsecjuent  thereto. 

It"  a  feme  sole  makes  a  will,  and  afterwards  marries,  her  marriage  alone 
operates  a  revocation  of  her  will,  not  only  because  her  husband  becomes, 
by  the  intermarriage,  entitled  to  her  personalty,  but  also  because,  if  it  were 
otherwise,  her  will  would  be  irrevocable,  since,  during  the  coverture,  she 
has  not  the  power  of  making  another  whereby  the  former  might  be  an- 
nulled. )Ve  are,  therefore,  sustained  both  by  reason  and  authority  in  the 
position  that  the  subsequent  marriage  of  a  feme  is  of  itself  a  revocation  of 
her  will,  and  that  it  is  not  revived  by  her  husband's  death.  2  T.  R.  084. 
7  John.  C.  11.  '258.  Roper  on  Wills,  24.  Sec,  however,  Bac.  Ab.  Wdls, 
G.  citing  Plovvdcn,  343. 

If  there  be  two  inconsistent  wills  of  the  same  date,  or  without  date,  both 
will  be  rejected  for  uncertainty,  unless  it  can  be  ascertained  by  evidence 
which  was  last  signed.  5  Bro.  Par.  Ca.  45.  If  one  will  be  revoked  by 
the  execution  of  a  subsequent  will  inconsistent  with  it,  and  the  latter  is  at- 
wards  cancelled,  the  first  will  is  revived.  See  4  Bur.  2512.  3  H.  &.  M. 
592 :  for,  as  wills  are  ambulatory  and  inoperative  until  the  testator's  death, 
the  revoking  will  never  was  an  effective  instrument,  as  it  was  destroyed  be- 
fore that  event.  Yet  it  seems  to  be  supposed,  that  if  the  last  will  contained 
an  express  clause  of  revocation,  the  cancelling  of  the  last  will  would  not 
revive  the  first.  Roper  28,  citing  Cow.  49.  If  the  first  be  cancelled,  as 
well  as  revoked  by  the  latter,  it  is  not  revived  by  the  revocation  of  the  latter. 

Having  thus  presented  to  the  student  what  seemed  of  most  importance 
to  be  observed  under  the  preceding  heads,  I  proceed  next  to  consider  the 
subject  of  executors  and  administrators  in  various  points  of  view. 

"  An  executor  is  he  to  whom  another  man  commits  by  will  the  execution 
of  his  last  will  and  testament.  And  all  persons  are  capable  of  being  exe- 
cutors, that  are  capable  of  making  wills,  and  many  others  besides ;  as 
feme-coverts,  and  infants  :  nay,  even  infants  unborn,  or  in  ventre  sa  mere, 
may  be  made  executors."  If  a  woman  executrix  marries,  her  husband  be- 
comes executor  in  right  of  his  wife.  If  a  feme-covert  be  appointed  exe- 
cutrix, the  letters  testamentary  ought  to  be  granted  to  her  and  to  her  hus- 
band in  her  right  only  :  and  so  where  she  becomes  administratrix :  for  if 
granted  to  him  absolutely,  the  right  would  survive  to  him  if  she  died.  But 
the  wife  cannot  lawfully  qualify  as  executrix  in  Virginia,  without  her  hus- 
band's assent.  This  seems,  in  England,  to  be  a  doubtful  matter.  Toll.  11. 
Went.  Off.  Ex.  202.  1  Fon.  86.  But  as  in  general,  bond  must  be  given 
on  the  qualification  of  an  executor  in  Virginia,  which  the  English  law  does 
not  require,  I  presume  the  wife  would  not  be  considered  here  as  entitled  to 
qualify  without  the  husband's  assent ;  for  she  cannot  administer  in  Eng- 
land without  it,  because  a  bond  is  required  of  administrators,  though  not 
of  executors.     Toll.  92. 

The  appointment  of  executors  may  be  qualified :  as  where  A  is  appoint- 
ed to  be  executor  when  he  comes  of  age  ;  or  in  case  B  refuses  to  act :  and 
it  is  said  a  testator  may  appoint  one  executor  as  to  his  goods,  and  another 
as  to  his  debts  ;  or  one  for  one  country,  and  another  for  another.  Toll.  35. 
If  more  than  one  is  appointed,  yet  are  they  considered  but  as  one  person 
in  law,  and  must  join  in  all  actions.  And  this  even  though  one  refuses  the 
executorship,  for  the  suit  must  still  be  brought  in  his  name,  as  well  as  in 
that  of  the  others.  If  indeed  he  refuses  to  join  in  the  prosecution  of  the 
action,  he  may  be  summoned  and  severed,  and  then  the  suit  will  proceed  in 
the  name  of  the  others.  Toll.  446.  In  Virginia,  however,  an  executor 
who  refuses,  does  not  join  in  a  suit,  nor  is  he  sued.  Per  Coalter,  J.  4 
Mun.  198. 
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The  executor  may  either  accept  or  refuse  the  office.  If  he  accepts  and 
qualifies,  he  can  never  afterwards  recede.  If  he  be  sole  executor  and  re- 
fuses, or  if  there  be  several,  and  all  refuse,  and  administration  is  granted, 
they  cannot  assume  the  executorship  during  the  administrator's  life;  but 
after  his  death  theij  may  retract  their  renunciation,  hoivever  formally  made* 
If  there  be  several,  and  one  qualifies,  and  the  others  refuse,  however  for- 
mally, the  renunciation  is  not  peremptory,  but  such  as  refuse  may  come  in 
and  administer,  and  this  even  after  the  death  of  those  who  did  qualify  ;  for 
upon  their  deaths  the  executorship  survives  to  the  surviving  executor,  and  no 
administration  can  be  committed  unless  he  then  again  refuses.    Toil.  43,  &c. 

The  acceptance  of  the  executorship  may  be  shown  in  England  by  the 
acts  of  the  executor.  5  John.  403.  In  Virginia,  his  acceptance  can  only 
be  by  qualification.  On  the  other  hand,  the  refusal  of  the  executor  may, 
in  Virginia,  be  evidenced  by  acts  in  pais,  or  presumed  from  circumstances, 
and  need  not,  as  in  England,  be  a  matter  of  record.  3  Mun.  345.  4  Mun. 
33'2.  The  most  usual  mode  of  renunciation,  however,  is  either  by  refusal 
in  court,  or  by  writing  which  is  proved  in  court  and  recorded.  By  law, 
also,  it  is  provided  with  us  that  executors  shall  give  security,  unless  the  tes- 
tator otherwise  directs,  and  even  then  where  the  court  shall  in  its  discretion 
think  proper;  and  if  the  executor,  being  required  to  give  such  security, 
fails  to  do  so,  this  also  is  construed  a  refusal,  and  is  so  recorded.  1  R.  C. 
ch.  104,  §  22. 

The  provision  here  mentioned,  requiring  security  from  executors,  is  un-' 
known  to  the  English  law.  1  Salk.  299.  Some  alterations  have  been  ef- 
fected by  it  in  the  law  of  executors,  though  they  cannot  perhaps  be  yet  very 
accurately  traced.  In  England  any  intermeddling  by  an  executor  with  the 
property  of  the  deceased,  will  fix  the  administration  on  him,  and  prevent 
his  retracting.  5  John.  C.  403.  Here,  however,  it  is  otherwise,  for  until 
he  qualifies  and  gives  bond,  he  may  refuse  the  trust,  and  is  no  executor, 
and  by  that  alone  he  elects  to  be  executor.  In  England  an  executor  may, 
before  probate,  release  debts  or  receive  them  ;  assent  to  legacies  or  pay 
them ;  use  the  goods  or  dispose  of  them  ;  and  even  sue  and  be  sued  in  the 
courts  of  law  and  equity.  He  cannot,  however,  declare  before  probate, 
though  he  may  file  his  bill,  and  if  probate  be  obtained  before  the  hearing, 
it  will  be  available.  Toll.  47.  7  John.  C.  51.  4  John.  C.  549.  2  John. 
C.  1. 

In  Virginia,  it  would  seem  from  the  case  of  Jones's  Executors  vs.  James, 
(4  Mun.  194,)  that  there  are  some  acts  which  an  executor  named  in  the  will 
may  do  even  before  probate,  and  which  will  nevertheless  be  valid,  though 
he  never  afterwards  gives  bond  ;  such  as  providing  for  the  decent  burial  of 
the  deceased,  paying  funeral  expenses,  and  taking  possession  of,  and  pre- 
serving the  estate  from  waste  and  embezzlement;  for  all  these  even  a  stran- 
ger may  lawfully  do.  Toll.  40.  All  other  acts  which  in  England  may  be 
done  before  probate,  are  to  be  "considered  valid  for  the  present,  and  irre- 
vocably so  when  he  subsequently  qualifies.  But  if  he  refuses  or  fails  ta 
qualify,  this  is  to  be  considered  as  a  refusal  of  the  executorship,  which  re- 
lates back  to  the  testator's  death  ;  and  thereupon,  as  to  him,  the  will  is  con- 
sidered as  having  never  been  made,  and  thus  the  only  foundation  of  his 
authority  being  done  away,  all  his  acts  are  invalidated."     4  Mun.  201. 

It  seems  to  be  admitted  in  the  same  book,  (pa.  199,)  that  before  probate 
an  executor  may  sue  and  be  sued.  This  was  not,  however,  a  question  be- 
fore the  court.  The  doctrine  seems  not  to  be  without  difficulty.  For  if  he 
may  sue,  he  may  receive  the  money  without  having  given  security ;  and  if 
he  bo  sued,  how  could  a  plea  of  ne  unques  executor  be  negatived  unless  he 

*  This  is  denied  in  Thornton  vs.  Winston,  to  be  reported  in  4  Leigh, 

52* 
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had  qualified  ?  The  right  to  sue  implies  the  right  to  receive  and  to  release ; 
which  acts  before  probate  he  cannot  do  :  the  capacity  of  being  sued  implies 
a  power  to  dispose  of  the  funds  for  payment ;  which  he  has  not.  I  am  not 
aware  of  any  case  directly  on  this  point. 

During  any  contest  about  a  will,  or  during  the  infancy  or  absence  of  an 
executor,  or  until  a  will  which  may  have  once  existed,  but  is  destroyed, 
shall  be  established,  or  whenever,  irom  any  other  cause*  the  court  having 
jurisdiction  of  the  probate  shall  adjudge  it  expedient,  they  may  appoint  a 
person  to  collect  and  preserve  the  estate,  and  to  take  an  inventory  thereof, 
who  is  to  enter  into  bond  with  condition  for  safe-keeping  and  delivering  up 
the  same  when  required,  to  the  executors  or  administrators.  1  R.  C.  ch. 
104,  §  24. 

lu  England,  in  all  these  cases  of  special  administrators,  (who  are  with 
us  frequently  called  curators,)  they  are  entitled  to  perform  all  acts  which 
cannot  be  delayed  without  prejudice  to  the  assets.  They  may  sell  bona 
peritura,  fattened  cattle,  grain,  fruit,  Sec,  which  may  be  the  worse  for  keep- 
ing. They  may  collect  and  pay  debts,  and  for  payment  of  them,  may  dis- 
pose even  of  ellects  not  perishable;  and  in  like  manner^ they  may  com- 
mence and  prosecute  suits  as  an  executor  or  regular  administrator  may, 
1.  R.  C.  ch.  104,  §  4:2.*  But  they  cannot  assent  to  legacies,  release  debts 
without  receiving  them,  or  sell  property  not  perishable,  save  where  neces- 
sity requires.  Toll.  403,  &c.  If  suits  are  brought  by  or  against  them,  and 
pending  the  action  the  administration  determines,  the  suits  abate.  If,  how- 
ever, there  be  a  judgment  before  its  determination,  it  may  be  revived  by 
scire  facias  for  or  against  the  executor  or  administrator  on  whom  the  man- 
agement of  the  estate  devolves.  Ibid,  407.  Upon  the  determination  of 
the  administration,  they  must  deliver  over  to  such  executor  or  administra- 
tor all  the  funds  in  their  hands,  nor  are  they  entitled  to  retain  what  may  be 
necessary  for  payment  of  judgments  against  them  ;  for  those  judgments 
can  no  longer  be  enforced  against  them,  but  must  be  revived  against  their 
successors  :  and  should  execution  issue  against  the  curator  after  his  admin- 
istation  has  determined,  it  would  be  quashed. 

If  the  executors  named  in  the  will  refuse  the  executorship,  or  being  sum- 
moned do  not  appear,  or  being  required  to  qualify  and  give  bond  fail  to  do 
so,  administration  with  the  will  annexed  is  granted  to  such  person  as  would 
have  been  entitled  to  administration  if  there  had  been  no  will.  1  R.  C. 
ch.  104,  §  20.  The  duty  of  such  administrator  differs  little  from  that  of 
the  executor,  for  he  must  act  according  to  the  will. 

If  there  be  no  will,  the  court  having  jurisdiction  may  grant  administra- 
tion to  the  representative  entitled  thereto.  Until  the  second  term  of  the 
court  after  the  expiration  of  thirty  days  from  the  death  of  the  intestate,  the 
court  cannot  grant  the  administration  to  any  other  than  such  representa- 
tive, unless  he  renounces  the  administration,  which  is  usually  done  in  court, 
or  by  writing  proved  and  recorded  :  they  may  then  or  afterwards  appoint 
any  creditor  who  applies,  or  any  other  person  in  their  discretion  :  and  if  no 
person  applies,  they  may,  after  the  expiration  of  three  months  from  the  de- 
cedent's death,  order  the  sheriff  of  the  county  to  take  the  estate  into  his 
possession. 

If  the  executor  dies  without  making  an  executor,  and  without  leaving  a 
surviving  executor,  or  if  an  administrator  dies  before  he  has  fully  adminis- 
tered, an  administrator  de  bonis  non  is  appointed  to  finish  the  business  of 
the  estate. 

The  persons  entitled  to  administration  are,  first  the  husband  or  wife,  who 
have  preference  over  all  others ;  then  such  others  as  are  next  entitled  to 

*  Collating  this  clause  of  the  act  with  the  preceding  section,  it  seems  possible  that  these  provisions 
x\  ere  designed  only  for  the  case  of  curators  appointed  upon  the  removal  ol  the  executor. 
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distribution  according  to  the  statute,  or  one  or  more  of  them,  as  the  court 
shall  think  will  best  manage  the  estate.  The  intention  of  the  act  is,  that 
the  person  entitled  to  the  estate  shall  have  the  administration.  1  Call,  1. 
4  Mun.  231.  And  hence  if  the  husband  takes  administration,  (Toll.  116,) 
and  dies,  his  executor  or  administrator  is  entitled  to  be  administrator  de 
bonis  non  of  the  wife,  in  preference  to  her  next  of  kin  ;  for  by  the  opera- 
tion of  the  statute  which  exempts  him  from  making  distribution,  the  pro- 
perty became  his,  subject  to  his  wife's  debts.  If  he  dies  before  he  takes 
administration,  administration  shall  be  granted  to  the  wife's  next  of  kin, 
but  they  will  in  that  case  be  trustees  for  the  husband's  representatives. 
Tol.  116.  7  John.  244.  So  far,  indeed,  is  the  doctrine  carried  which 
gives  the  administration  to  the  person  entitled  to  the  property,  that  although 
the  act  directs  the  husband  or  wife  to  be  preferred,  yet  their  claims  will 
yield  where  the  estate  is  to  go  to  other  persons.  As  where  by  settlement, 
upon  the  death  of  the  feme,  her  property  is  to  pass  to  her  representatives 
to  the  exclusion  of  her  husband,  herTelations  shall  have  the  administra- 
tion in  preference  to  the  husband  or  his  representatives.  6  Mun.  132.* 
The  English  law  conforms  to  this  principle.     Toll.  85,  116. 

It  is  said  by  counsel,  arguendo,  (4  Mun.  410,)  that  the  representative 
having  a  right  to  the  administration,  may  depute  another  person  to  admin- 
ister in  his  stead.  This  is  very  customary,  but  I  am  not  aware  of  any  ad- 
judged case  upon  the  point. 

The  court  we  have  said  may,  in  their  discretion,  grant  the  administration 
to  one  or  more  of  the  distributees  who  are  entitled.  Hence  they  may  clear- 
ly refuse  after  a  grant  to  one,  to  associate  another  with  him.  It  has  been 
made  a  question  in  the  general  court,  whether  they  can  join  another  with 
him  against  his  assent.  I  presume  not;  Toll.  96;  for  the  grant  once  made 
is  irrevocable,  except  where  the  law  otherv.'ise  expressly  provides,  and  ia 
this  case  qui  prior  est  tempore  potior  est  jure.  Where  there  are  joint  ad- 
ministrators, the  law  of  joint  executors  in  all  respects  applies  to  them. 
Toll.  407. 

"  An  infant  may  be  an  executor  in  England  at  seventeen,  till  which  time 
administration  must  be  granted  to  some  other,  durante  minore  cetateA  In 
like  manner  as  it  may  be  granted  durante  absentia,  or  pendente  lite;  when 
the  executor  is  out  of  the  realm,  or  when  a  suit  is  commenced  in  the  eccle- 
siastical court  touching  the  validity  of  the  will.  This  appointment  of  an 
executor  is  essential  to  the  making  of  a  will ;  and  it  may  be  performed  either 
by  express  words,  or  such  as  strongly  imply  the  same.  But  if  the  testator 
makes  an  incomplete  will,  without  naming  any  executors,  or  if  he  names 
incapable  persons,  or  if  the  executors  named  refuse  to  act;  in  any  of  these 
cases  administration  must  be  granted  cu7n  testamento  annexe,"  and  then  the 
duty  of  the  administrator,  as  also  when  he  is  constituted  only  durante  mi- 
nore (Elate,  is  very  little  different  from  that  of  an  executor.  See  1  R.  C. 
ch.  104,  §  24,  20.  And  if  the  deceased  died  wholly  intestate  without  will 
or  executors,  then  general  letters  of  administration  must  be  granted. 

In  granting  administration,  it  is  provided  by  our  law,  1  R,  C.  ch.  104,  § 
32,  that  the  court  having  jurisdiction  shall  prefer  first  the  husband  or  wife, 
and  then  such  others  as  are  next  entitled  to  distribution,  or  one  or  more  of 
them,  as  the  court  shall  judge  will  best  manage  and  improve  the  estate. 

If  no  such  person  applies  for  administration  within  thirty  days  from  the 
death  of  an  intestate,  or  at  the  next  succeeding  court  after  the  expiration 
thereof,  the  court  may  grant  administration  to  any  creditor  or  creditors  who 

*  Tbornion  and  Winston,  not  j-et  reported,  accords  herewith.  I 

t  In  Virginia,  unless  bond  be  dispensed  with,  he  cannot  be  executor,  I  conceive,  till  tWCJ| 
Because  ol'tlie  necessity  of  giving  bond.aniutantcanJioi  in  England  be  administrator. 
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apply  for  the  sanic,  or  to  any  other  person  tlic  court  shall,  in  their  discretion, 
think  fit. 

But  if  any  will  shall  afterwards  be  produced,  and  proved  by  executors,  or 
the  wife  or  other  distributee,  who  shall  not  have  before  refused,  shall  apply 
for  the  administration,  the  same  shall  be  granted,  in  like  manner  as  if  the 
former  had  not  been  obtained. 

In  like  manner,  if  the  estate  be  committed  to  the  sherill',  (which  is  direct- 
ed, if  administration  is  not  applied  for  within  three  months,  1  R.  C.  ch. 
104,  §  67,)  the  court  has  power  at  any  time  afterwards  to  revoke  the  order, 
and  to  grant  letters  testamentary  to  the  executor  if  there  be  one,  or  letters 
of  administration  to  any  person  entitled.  And,  in  this  case,  it  seems  that 
the  right  is  not  qualified  by  the  provision  that  the  party  shall  not  have  be- 
fore refused. 

Where  there  is  a  residuary  legatee  in  the  will,  he  seems  to  have  a  prefer- 
ence over  the  next  of  kin,  as  they  have  in  such  case  no  interest  in  the  pro- 
perty. Toll.  IK).  And  this  is  the  real  ground  of  preference,  in  England, 
of  the  executor  or  administrator  of  the  executor,  for  he  is  in  general  entitled 
to  the  residuum,  and  where  he  is  not,  the  residuary  legatee,  as  has  just  been 
said,  will  be  preferred.     See  Toll.  ch.  3,  §  7. 

"  The  interest,  vested  in  the  executor  by  the  will  of  the  deceased,  may 
be  continued  and  kept  alive  by  the  will  of  the  same  executor  :  so  that  the 
executor  of  A's  executor  is  to  all  intents  and  purposes  the  executor  and  re- 
presentative of  A  himself;  and  so  long  as  the  chain  of  representation  is 
unbroken  by  any  intestacy,  the  uUimate  executor  is  the  representative  of 
every  preceding  testator,  nor  is  a  new  probate  of  the  original  will  requisite 
in  any  of  the  subsequent  stages.  Toll.  Ex.  68.  1  Salk.  309.  But  the  exe- 
cutor of  A's  administrator,  or  the  administrator  of  A's  executor,  is  not  the 
representative  of  A.  For  the  power  of  an  executor  is  founded  upon  the 
special  confidence  and  actual  appointment  of  the  deceased  ;  and  such  exe- 
cutor is  therefore  allowed  to  transmit  that  poiver  to  another,  in  whom  he 
has  equal  confidence  :  but  the  administrator  of  A  is  merely  the  officer  of  the 
ordinary,  prescribed  to  him  by  act  of  parliament,  in  whom  the  deceased 
has  reposed  no  trust  at  all:  and  therefore  on  the  death  of  that  officer,  it  re- 
sults back  to  the  ordinary  to  appoint  another.  And  with  regard  to  the  ad- 
ministrator of  A's  executor,  he  has  clearly  no  privity  or  relation  to  A  ;  be- 
ing only  commissioned  to  administer  the  effects  of  the  intestate  executor, 
and  not  of  the  original  testator.  Wherefore,  in  both  these  cases,  and  when- 
ever the  course  of  representation  from  executor  to  executor  is  interrupted 
by  any  one  administration,  it  is  necessary  for  the  ordinary  to  commit  ad- 
ministration afresh  of  the  goods  of  the  deceased  7iot  administered  by  the 
former  executor  or  administrator.  And  this  administrator,  de  bonis  non,  is 
the  only  legal  representative  ofthe  deceased  in  matters  of  personal  proper- 
ty. But  he  may,  as  well  as  an  original  administrator,  have  only  a  limited  or 
special  administration  committed  to  his  care,  viz.  of  certain  specific  effects, 
such  as  a  term  of  years  and  the  like  :  the  rest  being  committed  to  others."* 

By  our  act  of  assembly,  1  R.  C.  ch.  104,  §  65,  it  is  provided  that  execu- 
tors of  executors  shall  do  and  perform  all  things  in  the  execution  ofthe  will 
of  the  first  testator,  which  shall  remain  undone  at  the  death  of  the  first 
executor  ;  and  shall  and  may  sue,  or  be  sued,  in  all  things  respecting  the 
estate,  in  the  same  manner  as  such  first  executor  could  or  might  have  sued, 
or  been  sued.     This  section  of  our  law  is  taken  from  the  25  of  Ed.  III. 

*  Where  tlie  cause  of  action  is  such  liiat  tlie  executor  or  administrator  may  sue  in  his  representa- 
tive character,  the  right  to  sue  devolves  on  the  administrator  de  bonis  non.  1  Barn.  &.  Cres.  J50.  8 
C.  L.  R.  45,  47.    See  Post.  435. 

Administrators  de  ionis  «o«  are  now  empowered  to  sue  out  scire  facias  upon  judgments  obtained 
by  a  deceased  executor  or  administrator.  Sess.  Acts  1830,  ch.  32.  The  act  prescribes  also  in  what 
jnnaiiner  the  scire  facias  shall  be  served  on  absentees. 
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Stat.  5,  ch.  5.  Whether  that  statute  used  the  imperative  "shall"  or  not,  I 
do  not  know.  Since  its  passage,  however,  it  lias  been  repeatedly  decided, 
that  the  executor  of  an  executor  may  renounce  the  will  of  the  first  testator 
and  accept  that  of  the  second.  See  Judge  Tucker's  note  on  this  passage. 
See,  also,  1  Salk.  309.  Shep.  Touch.  464.  1  Croke,  ()14.  In  Hobson  vs. 
Jones,  2  Rand.  50ii,  Judge  Green  refers  to  the  common  law  right  of  the  exe- 
cutor to  renounce,  but  does  not  allude  to  the  statute  of  Edward  III.  The 
act  of  assembly  (sess.  acts,  1824,  ch.  8,  §  11,)  seems  very  clearly  to  imply 
the  right  of  renunciation.  It  provides  that  the  second  executor  shall  give 
security  for  the  due  execution  of  the  will  of  the  first  testator,  or  he  shall  be 
deemed  to  have  renounced  all  authority  over  that  estate.  The  securities  of 
the  first  executor  are  not  responsible  for  the  second  executor's  mal-adminis- 
tration  of  the  first  testator's  estate.     2  Ran.  483. 

The  executor  of  the  executor  when  appointed,  if  he  accepts  the  execu- 
torship of  the  first  will,  claims  immediately  under  the  first  testator,  and  de- 
rives no  interest  in  the  goods  of  the  first  testator,  from  the  will  of  his  own 
testator.  2  Ran.  502.  If  the  executor  of  the  executor  accepts  the  execu- 
torship of  the  first  will,  it  amounts  to  an  acceptance  of  the  last  also. 

Where  there  are  several  executors,  and  only  one  qualifies  and  dies,  the 
other  surviving,  the  executor  of  the  deceased  is  not  entitled  to  letters  testa- 
mentary, even  though  the  survivor  had  refused  in  the  lifetime  of  the  other. 
And  even  if  he  again  refuses  after  his  death,  still  the  executor  of  the  exe- 
cutor cannot  qualify  as  executor  of  the  first  will,  though  he  may  be  appoint- 
ed administrator  de  bonis  non.  So  if  the  executor  never  qualifies  in  his  life- 
time, his  executor  cannot  qualify  on  the  first  estate,  but  if  he  wishes  to  act, 
must  apply  for  administration  de  bonis  non  :  and  it  would  seem  in  England, 
he  is  entitled  to  the  preference;  Toll.  116;  though  this  is,  because  by  the 
English  law  the  residuum  belongs  to  him. 

Where  there  are  several  administrators  and  one  dies,  the  right  survives  to 
the  other. 

Where  an  executor  dies  intestate,  and  there  is  no  surviving  executor,  or 
where  all  the  administrators  die,  an  administrator  de  bonis  non  must  be  ap- 
pointed to  complete  the  administration  of  the  assets  of  the  decedent. 

We  proceed  next  to  the  duties  of  executors  and  administrators.  These 
are  "  very  much  the  same  in  both,  excepting,  first,  that  the  executor  is 
bound  to  perform  a  will,  which  an  administrator  is  not,  unless  where  a  tes- 
tament is  annexed  to  his  administration,  and  then  he  differs  still  less  from 
an  executor :  and  secondly,  that  an  executor  may  do  sovie  things  before  he 
proves  the  will,*  but  an  administrator  may  do  nothing  till  letters  of  admin- 
istration are  issued  ;  for  the  former  derives  his  power  from  the  will  and  not 
from  the  probate,  the  latter  owes  his  entirely  to  the  appointment  of  the  or- 
dinary. If  a  stranger  takes  upon  him  to  act  as  executor,  without  any  just 
authority,  (as  by  intermeddling  with  the  goods  of  the  deceased,)  he  is  call- 
ed in  law  an  executor  of  his  own  wrong,  de  son  tort,  and  is  liable  to  all  the 
trouble  of  an  executorship,  without  any  of  the  profits  or  advantages." 

If  a  man  converts  the  property  of  the  deceased  to  his  own  use,  or  pays 
debts  and  legacies,  or  receives  debts  of  the  estate,  or  seises  a  specific  lega- 
cy without  the  executor's  assent,  or  does  other  acts  which  imply  that  he  is 
executor,  he  will  be  executor  de  son  tort.  So.  too,  when  a  creditor  took  an 
absolute  bill  of  sale,  leaving  possession  vv'ith  the  vendor,  so  that  it  was  void 
as  to  other  creditors,  and  then  the  vendor  died,  and  the  creditor  took  pos- 
session of  them,  he  was  held  to  be  an  executor  de  son  tort.     2  T.  R.  587. 

*He  may  commence  an  action,  but  he  cannot  declare  in  the  action,  before  probate;  for  when  he 
declares,  lie  must  produce  in  court  the  letters  testameiitary.  And  lie  may  release  or  pay  a  debt,  may 
a-ssent  to  a  legacy^  and  be  sued,  before  probate;  and  do  other  acts,  wiiich  seem  to  be  fully  enumera- 
ted in  1  Salk.  -£9,  and  Com.  Dig.  Admin.  B.  9. 
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2  Han.  397.  Generally  speaking,  there  can  be  no  executor  de  son  tort, 
where  there  is  a  rightful  executor  or  an  acting  administrator,  for  then  the 
party  meddling  is  a  trespasser,  and  liable  to  their  action.  But  if  he  claims 
to  be  executor,  and  pays  or  receives  debts  in  that  character,  it  would  seem 
otherwise.     Toll.  40.* 

"  Acts  of  necessity  or  humanity,  as  locking  up  the  goods,  or  burying  the 
corpse  of  the  deceased,  will  not  amount  to  such  an  intermeddling  as  will 
charge  a  man  as  executor  of  his  own  wrong.  Such  a  one  cannot  bring  an 
action  himself  in  right  of  the  deceased,  but  actions  may  be  brought  against 
him.  And,  in  all  actions  by  creditors  against  such  an  officious  intruder, 
lie  shall  be  named  an  executor,  generally  ;  for  the  most  obvious  conclusion 
which  strangers  can  form  from  his  conduct  is,  that  he  hath  a  will  of  the  de- 
ceased, wherein  he  is  named  executor,  but  hath  not  yet  taken  probate  there- 
of. He  is  chargeable  with  the  debts  of  the  deceased,  so  far  as  assets  come 
tG  his  hands ;  and,  as  against  creditors  in  general,  shall  be  allowed  all  pay- 
ments made  to  any  other  creditor  in  the  same  or  a  superior  degree,  him- 
self only  excepted.  And  though,  as  against  the  rightful  executor  or  ad- 
ministrator, he  cannot  plead  such  payment,  yet  it  shall  be  allowed  him  in 
mitigation  of  damages  ;  unless  perhaps  upon  a  deficiency  of  assets,  where- 
by the  rightful  executor  may  be  prevented  from  satisfying  his  own  debt.  But 
'let  us  now  see  what  are  the  power  and  duty  of  a  rightful  executor  or  ad- 
ministrator. 

1.  "  He  must  bury  the  deceased  in  a  manner  suitable  to  the  estate  which 
he  leaves  behind  him.  Necessary  funeral  expenses  are  allowed,  previous  to 
all  other  debts  and  charges  ;  but  if  the  executor  or  administrator  be  extrav- 
agant, it  is  a  species  of  devastation  or  waste  of  the  substance  of  the  deceas- 
ed, and  shall  only  be  prejudicial  to  himself,  and  not  to  the  creditors  or  lega- 
tees of  the  deceased.! 

2.  "  The  executor,  or  the  administrator  durante  minore  cetate,  or  durante 
absentia,  or  cwm  testamento  annexe,  must  prove  the  will  of  the  deceased  ; 
which  is  done  either  in  common  form,  which  is  only  upon  his  own  oath  be- 
fore the  ordinary,  or  his  surrogate;  or  per  testes,  in  more  solemn  form  of 
law,  in  case  the  validity  of  the  will  be  disputed. 

When  a  will  is  to  be  thus  solemnly  proved,  two  witnesses  are  indispensa- 
ble. [Swin.  part  1,  §  3.  1  Rob.  on  Wills,  169,  170.  6  Ran.  316.  Except 
in  olograph  wills.  6  Ran.  316.]  It  is  not  necessary  that  such  witnesses 
should  have  read  the  will,  or  heard  it  read,  if  they  can  depose  on  oath,  that 
the  testator  declared  that  the  writing  produced  was  his  last  will  and  testa- 
ment; 4  Burn.  Ec.  L.  205.  Godolph.  66;  or  that  he  duly  executed  the 
same  in  their  presence.  Toll.  Ex.  57.  The  widow  or  next  of  kin  are  ci- 
ted to  be  present,  and  the  judge,  if  satisfied,  pronounces  for  the  validity  of 
the  testament.     Godolph,  p.  1.  c.  xx.  s.  4.     \_Chitty.'] 

The  great  change  made  in  the  law  of  executors  by  the  clause  of  our  act 
requiring  security,  demands  of  us  to  be  somewhat  particular  in  this  place. 
I  shall  consider  the  cases  of  executors  and  administrators  at  first  distinctly  ; 

*So  where  a  sale  or  gift  by  a  decedent  is  considered  fraudulent  per  se,  and  the  fraudulent  vendee 
or  donee  takes  possession  aiid  retains  it  after  the  donor's  decease,  lie  may  be  sued  as  executor  de 
son  tort.  2  T.  R.  587.  For  as  the  gilt  or  sale  is  only  void  as  to  creditors,  and  is  good  between  the 
parties,  the  rightful  executor  cannot  recover,  Uiougli  he  is  in  truth  but  a  trustee  for  the  creditors. 
See  5  Mun.  28. 

t  See  in  general,  Toller,  5  eJ.  245.  As  against  creditors,  the  executor  will  not  be  allowed  to  expend 
more  than  is  absolutely  necessarj-.  In  strictness,  no  funeral  expenses  are  to  be  allowed  in  the  case 
of  an  insolvent  estate,  except  for  the  coflin,  shroud,  and  ringing  the  bell,  the  fees  of  the  parson,  clerk, 
sexton,  and  bearers,  but  not  for  the  pall  or  ornaments,  or  expenses  of  entertainment.  I'er  Holl,  C. 
J.  1  Salk.296.  Per  Lord  Hardwicke,  3  Atk.  119.  At  law,  wlien  a  person  dies  indebted,  the  rule  is. 
that  no  more  shall  be  allowed  for  a  funeral  than  is  necessary  ;  at  first  only  405.,  then  £5,  at  last  £10; 
but  a  court  of  equity  is  not  bound  down  by  siicli  strict  rules,  especially  when  a  testator  leaves  great 
sums  in  legacies,  which  is  a  reasonable  ground  for  an  executor  to  believe  an  estate  is  solvent,  and  in 
one  case  the  court  allowed  £60,  as  the  testator  had  directed  his  corpse  to  be  buried  at  a  churcli  thir- 
ty miles  off. 
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and  shall  afterwards  add  under  one  head,  what  appHes  to  them  indiscrimi- 
nately. 

1.  As  to  executors.  Before  granting  a  certificate  of  probate  of  any  will, 
the  court  shall  require  the  executor  or  administrator  with  ttie  will  annexed, 
to  take  an  oath  that  he  believes  the  writing  to  be  the  true  last  will  of  the 
testator;  that  he  will  perlbrm  it  by  paying  first  debts,  and  then  legacies,  and 
by  making  a  fair  inventory  and  just  account,  when  thereto  required.  1  R. 
C.  ch.  104,  §  21.  Notwithstanding  these  last  words,  it  is  his  duty  to  ren- 
der such  an  account  in  a  reasonable  time,  whether  required  or  not ;  2  Call, 
105;  and  as  to  the  inventory,  if  he  unreasonably  delay  it,  he  may,  at  the  in- 
stance of  any  person  interested,  be  summoned  to  return  one.  1  Mun.  IG. 
Besides  taking  this  oath,  the  executor  also  gives  bond  with  good  security  in 
a  penalty  equal  to  the  full  value  of  the  estate  at  least,  unless  the  testator 
otherwise  provides,  and  the  court  sees  no  cause  for  disregarding  his  wishes. 
§  22.  The  condition  of  the  bond  is,  that  he  shall  make  a  true  and  perfect 
inventory,  and  exhibit  it  when  required  ;  that  he  shall  administer  the  goods, 
chattels,  and  credits,  according  to  law,  pay  debts  and  legacies  as  far  as  the 
assets  extend,  and  make  a  just  account  when  required.  This  bond  ought 
to  be  joint  and  several;  4  Mun.  492;  and  it  is  supposed  that  when  two 
executors  join  in  the  same  bond,  they  are  responsible  of  course  for  each 
other's  acts  ;  and  that  they  are  to  be  considered  as  mutually  securities. 
Where,  therefore,  the  executors  do  not  intend  to  be  bound  for  each  other, 
it  is  usual  for  them  to  give  separate  bonds. 

It  will  be  observed  that  the  condition  of  the  bond  only  binds  the  executor 
to  administer  the  goods  and  chattels,  rights  and  credits,  which  come  to  hia 
hands.  It  has  been  decided  that  these  terms  respect  personalty  only,  and 
that  his  securities  are  not  responsible  for  the  proceeds  of  lands  sold  under 
the  will.  Jones  vs.  Hobson,  2  Ran.  483.  This  decision  has  already  given 
rise  to  a  statute  (sess.  acts,  1824,  ch.  8,)  changing  the  condition  of  the 
bond  where  lands  are  by  will  directed  to  be  sold,  so  as  to  embrace  the  due 
administration  of  the  proceeds  of  sale. 

In  Temple  vs.  Templeman,  (Fredericksburg  Chan.  Court,  Sept.  1828,)  ii 
was  contended,  1st.  That  the  securities  in  the  executor's  bond  were  not 
liable  for  the  hires  of  slaves  or  other  accretions  of  the  personal  property 
subsequent  to  the  testator's  death.  On  this  point  I  decided  that  the  secu- 
rities were  liable.  2.  The  testator  having  devised  to  his  executors  both  real 
and  personal  estate,  to  be  managed  by  them  for  the  payment  of  debts,  and 
the  support  and  education  of  his  son  until  he  attained  the  age  of  twenty-one 
years,  it  was  contended  that  the  securities  were  not  responsible  for  any  por- 
tion of  the  proceeds  of  the  estate  as  they  were  thus  mingled  together.  It 
was  my  opinion  that  they  were  responsible  for  the  proceeds  of  the  person- 
alty, and  an  account  was  directed  for  the  purpose  of  ascertaining  what  was 
to  be  considered  as  the  fair  rent  of  the  realty,  for  which,  according  to  Jones 
vs.  Hobson,  2  Ran.  483,  they  were  not  to  be  held  liable.  I  am  not  inform- 
ed whether  there  has  been  an  appeal  from  this  decree  or  not. 

The  Executor's  bond  is  taken  payable  to  the  judges  or  justices  of  the 
court  and  their  successors,  and  does  not  become  void  upon  the  first  recove- 
ry, but  may  be  put  in  suit  and  prosecuted  from  time  to  time,  by  and  at 
the  costs  of  a  legatee,  creditor,  or  other  party  injured  by  a  breach  thereof, 
until  the  whole  penalty  be  recovered.  1  Wash.  31.  1  R.  C.  ch.  104,  §  21. 
In  the  suit  upon  the  bond,  the  judgment  is  entered  for  the  penalty,  to  be 
discharged  by  the  payment  of  the  damages  assessed  by  the  jury,  and  such- 
other  damages  as  may  be  thereafter  assessed  in  behalf  of  the  same  or  any 
other  person  who  shall  sue  out  a  scire  facias  upon  such  judgment.  A 
third  person  may  then  sue  out  a  scire  facias,  set  forth  the  injury  he  com- 
plains of— have  his  damages  ascertained  by  a  jury,  and  a  judgment  accord- 
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ingly  ;  and  the  original  judgment  will  remain  a  security  in  like  manner  for 
any  other  claims,  which  may  be  enforced  by  the  same  means.  See  1 
Wash.  91. 

The  writ,  and^of  course  the  declaration  on  this  bond,  ought  to  be  in  the 
name  of  the  justices  or  their  successors,  "  at  the  instance  and  for  the  bene- 
fit of  the  person"  injured  and  complaining.  ]3y  a  late  act,  (sess.  1824,) 
the  action  may  be  brought  in  the  names  of  the  judges  or  justices  named  in 
the  bond,  though  they  be  dead,  and  their  being  so  forms  no  objection  to 
the  proceeding. 

A  testator  may  direct  that  security  shall  not  be  required  of  his  executor, 
and  if  he  leaves  visible  estate  more  than  sufficient  to  pay  his  debts,  no  se- 
curity will  be  re(|uired  by  the  court  of  probate,  unless  the  court  shall  see 
cause  from  their  own  knov/lcdge  or  the  suggestions  of  creditors  or  lega- 
tees, to  suspect  fraud  or  deficiency  of  estate.  Nevertheless,  if  an  execu- 
tor, who  has  been  permitted  to  qualify  without  giving  security,  brings  a  suit 
in  chancery  to  reduce  the  funds  of  the  estate  into  possession,  the  court 
may  in  its  discretion  require  security  before  it  will  lend  its  aid.     2  Ran.  438. 

2.  Administrators.  The  oath  of  the  administrator  binds  hihi  to  a  faith- 
ful administration  of  the  assets  ;  to  return  a  fair  inventory,  and  to  account 
when  required ;  and  he  also  swears  that  he  believes  the  deceased  died 
without  will.  His  bond  binds  him  in  like  manner, — as  also  "  to  render 
and  deliver  up  the  letters  of  administration  if  a  will  should  thereafter  ap- 
pear." It  is  payable  as  an  executor's  bond,  and  may  be  put  in  suit  in  the 
same  manner  by  any  person  injured.*  1  R.  C.  ch.  104,  §  35.  Where  the 
estate  is  committed  to  the  sheriff  for  want  of  another  administrator,  he  is 
not  bound  to  give  bond  or  take  an  oath,  as  his  official  bond  and  oath  are 
sufficient.     §  67. 

Let  us  now  consider  some  provisions  and  principles  in  reference  to  the 
bond  and  security  required  by  law,  which  apply  indiscriminately  to  execu- 
tors and  administrators. 

If  the   court  grants  administration  without  taking  such  bond  as  is  re- 
quired, with  good  security,  to  be  judged  of  according  to  their  apparent  cir-  . 
cumstances  when  they  enter  into  the  bond,  the  justices  of  the  court  then 
sitting  are  declared  to  be  answerable  to  the  person  injured  for  all  loss  or 
damage  sustained  thereby. 

The  bond  cannot  be  sued  upon  until  a  judgment  has  first  been  obtained 
against  the  executor,  ascertaining  the  debt  due  from  the  decedent's  estate. 
And  it  was  formerly  moreover  necessary  before  suit  upon  the  bond,  to  have 
brought  an  action  of  debt  against  the  executor  or  administrator,  suggesting 
or  charging  a  devastavit:  i.  e.  charging  that  he  has  wasted  or  misapplied 
the  assets  ;  1  Wash.  31.  2  H.  &  M.  8.  1  Mun.  1.  See  also  2  Mun.  24. 
3  Mun.  568  ;  but  this  has  been  remedied  by  the  act  of  assembly,  which 
now  authorizes  suit  upon  the  bond,  whenever  an  execution  on  the  original 
judgment  shall  have  been  returned,  "that  there  are  not  found  in  the  exe- 
cutor's hands,  assets  to  satisfy  the  judgment ;  and  in  this  action  the  de- 
fendants, whether  principal  or  securities,  may  plead  non  devastavit,  or  any 
other  plea  which  would  have  been  admissible  in  an  action  suggesting  a 
devastavit.  1  R.  C.  ch.  104,  §  63.  In  equity,  however,  even  before  this 
act,  the  party  injured  might,  under  particular  circumstances,  pursue  his  re- 
medy against  the  executor  and  his  securities,  without  a  previous  suit  esta- 
blishing a  devastavit  ;  as  where  the  executor  had  left  the  state  ;  or  had  died 
insolvent,  and  no  person  would  qualify  as  his  administrator ;  or  where  the 
party  could  not  establish  his  claim  against  the  decedent,  without  the  aid  of 

*Tlje  person  wlio  lias  the  legal  right  to  ibe  debt  or  demand  is  the  proper  relator.  Hence  the  ns- 
signee  of  a  decree  for  legacy  is  not  a  proper  relator.  The  suit  should  be  "  at  the  relation  of  the  le- 
gatee for  the  use  of  the  assigjiee."    3  Leigh,  39. 
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equity;  for  "  wherever  a  case  occurs  over  which  it  has  jurisdiction,  it  may 
at  once  convene  all  parties,  however  remotely  concerned  in  interest ;  and 
(pending  the  suit  and)  by  a  proceeding  forming  a  part  thereof,  may  ascer- 
tain the  fact  whether  the  devastavit  has  been  committed  or  not ;  and  if 
committed,  will  then,  and  not  otherwise,  subject  the  securities."  4  Mun. 
295.  A  bill  also  lies  in  all  cases  for  the  discovery  of  assets,  where  they 
have  been  fraudulently  concealed,  or  the  creditor  has  not  the  means  of 
otherwise  ascertaining  them.     See  4  John.  C.  631. 

In  the  action  on  the  bond  at  law,  the  judgment  against  the  executor  es- 
tablishing the  debt,  is  conclusive  evidence  of  the  justice  of  the  claim  against 
the  decedent's  estate.  2  Ran.  316.  But  from  the  provision  of  the  act, 
that  the  securites  of  an  executor  shall  not  be  bound  either  by  his  mistakes 
or  omission  in  pleading,  or  by  his  false  pleading,  and  from  the  general 
principles  advanced  by  the  court  in  the  case  from  Randolph,  it  would  seem 
doubtful  whether  the  judgment  against  the  executor  establishing  a  devasta' 
riMvas  conclusive  evidence  thereof  against  the  securities.  Until  that  case 
was  decided,  a  different  impression  seems  to  have  prevailed.  It  seems 
also  before  that  case  to  have  been  considered  clear,  that  if  in  the  original 
action  the  executor  pleaded  plene  administravit,  and  it  was  found  against 
him,  it  could  not  be  afterwards  denied;  though  if  he  omitted  to  plead  it  in 
the  first  action,  he  might  do  so  in  the  second.  The  student  will  on  this 
subject  consult  and  compare  1  Wash.  31.  3  Atk.  248.  Gil.  235,  291, 
292.  2  Ran.  316.  Some  difficulty  attends  the  doctrine  which  would  seem 
to  grow  out  of  the  last  decision.  For  clearly,  the  executor,  after  the  plea 
of  "  fully  administered  "  has  been  found  against  him,  cannot  plead  it  again 
in  another  suit.  If,  then,  he  joins  in  the  plea  of  fully  administered  with 
the  securities,  what  shall  the  plaintiff  do  ?  Can  he  reply  the  estoppel  as  to 
the  executor,  and  take  issue  on  the  plea  as  to  the  securities  ?  It  must  be 
left  to  time  and  the  further  decisions  of  the  courts,  I  conceive,  to  clear  up 
this  point,  the  case  in  Gilmer  and  that  in  2  Ran.  having,  as  I  think,  pro- 
mulgated contradictory  opinions  for  our  direction.  The  latter,  though  its 
principles  may  be  considered  as  extending  to  this  question,  was  not  direct- 
ly upon  it ;    so  that  the  matter  is  yet  open  for  discussion. 

The  engagement  as  security  in  executors'  and  administrators'  bonds,  is 
pregnant  with  danger,  and  often  involves  innocent  persons  by  the  thrift- 
lessness  or  knavery  of  their  principals.  Many  regulations  have  been  adopt- 
ed for  the  relief  of  the  security.  When  he  conceives  himself  in  danger, 
he  may,  upon  his  petition  to  the  court  of  probate,  have  the  executor  or  ad- 
ministrator summoned,  and  held  to  counter  security  in  a  penalty  equal  to 
that  of  the  executor's  bond— or  to  the  execution  of  a  new  bond  with  good 
security  in  a  like  penalty.  If  a  counter  bond  be  required,  it  is  made  pay- 
able to  the  person  petitioning  for  relief,  and  conditioned  for  his  indemnity 
against  injuries  either  already  sustained  or  thereafter  to  be  sustained.  If 
a  new  bond  be  required,  it  is,  like  the  original  bond,  given  to  the  justices, 
and  is  so  drafted  as  to  bind  the  securities  in  it  for  past  as  well  as  future 
acts  of  the  executor  or  administrator,  and  thereupon  the  securities  to  the 
former  bond  are  exonerated,  except  for  such  matters  as  may  be  in  suit 
against  them.     1  R.  C.  ch.  104,  §  38,  39. 

If  the  executor  or  administrator  cannot  or  will  not  obey  the  order,  his 
power  and  authority  as  executor  may  be  revoked  in  part  or  in  the  whole, 
and  an  administrator  de  bonis  non  may  be  appointed : — or  the  court  may 
take  from  him  the  estate  that  remains,  and  place  it  in  the  hands  of  the  se- 
curity, or  of  some  other  curator,  or  make  such  other  order  as  may  seem 
most  for  the  interest  of  all  concerned  in  the  estate.  §  40.  These  orders 
may  be  enforced  by  the  summary  remedy  of  attachment,  if  they  are  disre- 
53* 
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yarded  by  the  executor  or  administrator,  or  if  he  attempts  to  abscond  and 
remove  the  property  out  of  the  jurisdiction  of  tlic  commonwealth,  he  may 
be  stopped  by  ne  exeat. 

Creditors  also  have  a  remedy  provided  for  them,  if  the  securities  become 
insufficient,  or  have  removed  out  of  the  state,  or  the  misconduct  of  tha 
executor  requires  that  he  sliould  be  removed.  Upon  their  motion,  the 
court  orders  the  executor  to  be  summoned  to  appear  and  answer  their  com- 
plaint; and  upon  the  service  of  the  summons,  if  he  can  be  found  in  tho 
state,  or  if  not,  then  on  its  publication  in  such  manner  as  the  court  shall 
direct,  they  may  require  other  security,  or  revoke  the  executor's  powers, 
and  appoint  an  administrator  de  bonis  nori,  or  commit  the  estate  to  the  she- 
riff. §  41.  The  same  steps  arc  directed  to  be  taken  even  without  the  ap- 
plication of  any  person,  where,  upon  the  report  of  a  commissioner,  or 
otherwise,  it  appears  to  the  court  that  the  persons  interested  are  endanger- 
ed.    Sess.  Acts,  18;>3,  ch.  28,  §  3. 

Ill  neither  of  these  cases  of  revocation  of  the  executors'  or  administra- 
tors' power,  will  such  revocation  invalidate  their  previous  acts,  or  abate 
suits  by  or  again-st  them.  Suits  6?/ them,  shall  proceed  in  the  naijie  of  the 
new  administrator  or  curator,  wliose  name  shall  be  substituted  by  order  of 
court.  In  suits  against  them,  the  plaintiffs  may  either  proceed  against 
them  to  final  decree,  or  have  the  name  of  the  new  administrator  substituted. 
§  41.  The  new  administrator,  or  curator,  during  the  continuance  of  his 
authority,  has  power  to  demand,  receive,  and  pay  debts,  and  sue  and  be 
sued,  as  any  other  executor  or  administrator.     §  42. 

"When  the  will  is  proved,  the  original  must  be  deposited  in  the  [clerk'a 
office  ;]  and  a  copy  thereof  is  made  oat  [and  certified  under  seal  by  the 
clerk,]  and  delivered  to  the  executor  or  administrator,  together  with  a  cer- 
tificate of  its  having  been  proved  before  him  ;  all  which  together  is  usually 
styled  the  probate.  In  defect  of  any  will,  the  person  entitled  to  be  admi- 
nistrator must  also  at  this  period  take  out  letters  of  administration  [in  like 
manner;]  whereby  an  executorial  power  to  collect  and  administer,  that  is, 
dispose  of  the  goods  of  the  deceased,  is  vested  in  him." 

It  is  not  usual  in  Virginia  to  take  out  the  letters  testamentary  or  letters 
of  administration  in  due  form.  A  mere  certificate  of  the  probate  or  admi- 
ministration  signed  by  the  clerk,  is  in  our  courts  in  all  respects  as  effectual, 
and  is  therefore  ordinarily  obtained;  4  Rand.  158;  but  if  the  probate  or 
letters  in  due  form  are  required,  the  clerk  is  bound  to  make  them  out  in  the 
name  of  the  first  justice  of  the  court,  by  whom  they  are  signed,  and  they 
are  then  sealed  with  the  seal  of  the  court,  or  with  the  seal  of  the  state 
where  they  are  granted  by  the  general  court.     §  43. 

Before  passing  from  this  part  of  the  subject,  we  must  observe  that  letters 
testamentary  give  no  authority  to  sue  for  personal  estate  out  of  the  juris- 
diction of  the  power  by  which  they  were  granted.  Toll.  72.  The  same 
principle  has  often  been  decided  by  our  courts.  1  Ran.  108.  1  Cranch, 
259.  9  Cranch,  152.  4  Ran.  158.  7  John.  C.  47.  See  Book  I.  Thus 
if  a  will  be  made  and  proved,  and  letters  testamentary  granted  in  another 
state  or  a  foreign  country,  the  executor  cannot  sue  without  taking  letters 
testamentary  here  ;  for  the  debts  within  our  jurisdiction  are  bona  notabilia ; 
2  Leigh,  218;  and  the  executor  ought  to  give  security  according  to  our 
laws  before  he  is  permitted  to  recover  them.  The  law  is  the  same  as  to 
administration.  If,  however,  the  effects  are  all  abroad,  and  the  will  prov- 
ed according  to  the  customs  and  laws  of  the  country  where  the  testator 
died,  it  is  sufficient,  and  the  lex  domicilii  will  govern.     Toll.  72. 

A  power  given  to  the  executor  to  sell  lands,  maybe  exercised  in  one  state 
though  the  probate  has  only  been  made  in  another.  Id.  48,     And  payment 
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to  him  is  valid:  Id.  49,  sedqu:  as  to  this,  since  by  our  law  the  executor 
must  give  security  before  he  can  be  entitled  to  receive  moneys.  Same  dic' 
turn,  6  John.  353. 

But  if  the  will  is  abroad,  how  shall  the  executor  here  obtain  probate,  or 
any  other  person  procure  administration  with  the  will  annexed  ?  The  case 
is  provided  for.  Authenticated  copies  of  wills,  proved  accordintr  to  the 
laws  of  any  of  the  United  States,  or  of  the  countries  without  the  limits  of 
the  same,  may  be  offered  for  probate  in  the  general  court ;  or  where  the 
whole  estate  devised  lies  in  one  county,  then  they  may  be  offered  also  in  the 
superior  or  inferior  court  thereof.  The  bond  and  oath  of  the  executor  or 
administrator  with  the  will  annexed,  are  directed  to  be  adapted  to  the  case 
by  the  court,  and  "  the  proof  to  be  made  by  the  witness  is  also  to  be  con- 
formed to  the  nature  of  it."  The  will  may  be  contested  as  other  wills  are. 
§  16.  When  the  will  has  been  thus  established,  the  executor  is  entitled 
to  probate,  or  if  there  be  no  executor,  an  administrator  with  the  will  an- 
nexed may  be  appointed.     §  17.     See  1  Ran.  108. 

Where  a  will  is  exhibited  for  probate,  and  any  of  the  attesting  witnesses 
to  it  reside  out  of  the  state,  a  commission  issues  annexed  to  the  will,  direct- 
ed to  the  presiding  judge  of  any  court  of  law,  or  to  a  notary  public  or  chief 
magistrate  of  the  town,  where  the  witnesses  live,  authorizing  the  taking  and 
certifying  their  attestation,  which,  when  returned  with  the  will,  has  the 
same  effect  as  if  they  had  been  examined  personally  before  the  court  of  pro- 
bate. §  -15.  Where  an  attesting  witness  is  in  prison  in  the  state,  the 
commission  with  the  v.'ill  annexed  issues  to  the  court  of  the  county  where 
he  is  confined,  authorizing  and  requesting  that  court  to  take  and  certify 
his  attestation,  which  shall  be  done  by  them  accordingly,  and  the  evidence 
entered  of  record,  and  certified.  When  produced  so  certified  before  the 
court  of  probate,  it  has  the  same  effect  as  if  the  witness  had  been  person- 
ally examined  by  that  court.     Sess.  Acts,  1823,  ch.  27. 

If  a  will  be  in  a  foreign  language,  the  probate  is  granted  of  a  translation 
by  a  notary  public,  as  it  is  said.  Toll.  72.  I  have  seen  wills  in  Virginia 
which  were  recorded  in  English,  ujjon  a  translation  by  a  sworn  interpreter 
from  a  foreign  language.  Probably  many  such  instances  exist  of  wills 
originally  written  in  the  German,  in  our  German  settlements. 

3.  "The  executor  or  administrator  is  to  make  an  inventory  of  all  the 
goods  and  chattels,  whether  in  possession  or  action,  of  the  deceased  ;  which 
he  is  to  deliver  in  to  the  ordinary  upon  oath,  if  thereunto  lawfully  required." 

What  things  are  embraced  here  by  the  terms  goods  and  chattels,  and 
what  belongs  to  the  heir  as  realty,  has  been  already  touched  upon.  All 
the  personal  estate  of  the  decedent,  of  whatever  kind,  belongs  to  the  exe- 
cutor or  administrator.  Personal  estate,  as  we  have  seen  in  a  former  lec- 
ture, comprehends  not  only  all  things  of  a  temporary  and  moveable  nature, 
hut  includes  also  some  things  which  savour  of  the  realty.  And  these  are 
all  comprehended  under  the  general  denomination  of  chattels.  For  chat- 
tel is  a  very  comprehensive  term,  and  embraces  every  species  of  personal 
estate  which  is  not  freehold,  such  as  goods,  cattle,  terms  for  years,  &c. 
The  most  leading  division  of  chattels  is  into  real  and  personal,  and  whe- 
ther the  one  or  the  other,  they  go  to  the  executor  as  a  fund  first  for  payment 
of  debts,  and  then  for  distribution,  except  in  those  few  cases  where  they 
are  considered  as  annexed,  or  essentially  appurtenant,  to  the  freehold. 
Chattels  real  concern  the  realty,  as  a  lease  for  years:  and  though  it  be  for 
a  thousand  years,  it  is  still  a  chattel  or  personal  estate,  and  passes  to  the 
executor  as  such.  Chattels  personal,  are  money,  horses,  cattle,  &c.  and 
belong  to  the  executor  in  his  fiduciary  character,  being  first  to  be  applied 
to  payment  of  debts,  and  the  residue  as  directed  by  the  will,  or  in  a  course 
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of  distribution  according  to  law.     Debts  due  to  the  estate  are  also  assets 
when  recovered,  but  not  till  then.     2  C.  L.  Rep.  282. 

There  are,  however,  as  I  have  said,  certain  chattels  that  go  along  with 
the  inheritance  to  the  heir,  as  essentially  contributing  to  its  value  and  en- 
joyment ;  such  as  deeds  and  other  muniments  of  title.  So  as  to  things  in 
their  nature  personal  and  animate,  but  admitting  only  of  qualified  property, 
as  deer  in  a  park,  or  rabbits  in  a  warren,  doves  in  a  dove-house,  pheasants 
in  a  mew,  bees  in  a  hive,  fish  in  a  private  pond  or  piscary,  they  all  go  with 
the  inheritance,  for  without  them  it  is  incomplete.  Then  as  to  things  uni- 
ted to  the  freehold,  but  capable  of  being  severed  and  becoming  personal, 
there  is  a  distinction  between  such  as  trees,  fruit  hanging  at  testator's  death, 
grass  growing,  though  ready  to  be  mowed,  (which  are  considered  rather  as 
natural  produce,)  and  corn  and  other  crops  raised  from  sowing  and  coming 
by  yearly  cultivation  (which  are  looked  on  as  artificial.)  The  former  go  to 
the  heir  ;  the  latter  to  the  executor  to  compensate  the  expense  of  labour,  &c. 
and  for  encouragement  of  husbandry.  So,  too,  though  pictures  and  look- 
ing-glasses generally  go  to  the  executor,  yet  if  they  arc  put  up  as  wainscot, 
they  shall  go  to  the  heir.  So,  too,  an  annuity  goes  to  the  heir,  and  family 
portraits  of  former  owners  of  the  mansion,  go  in  England  with  the  freehold 
to  the  heir,  in  the  nature  of  heir-looms.  On  the  other  hand,  things  in  their 
nature  personal,  annexed  to  the  freehold,  may  go  to  the  executor  if  they 
can  be  removed  without  real  injury  to  the  fabric  of  the  house,  or  to  the  soil 
of  the  freehold;  as  modern  tables  fastened  to  the  floor,  grates,  jacks,  clock- 
cases,  in  whatever  mode  annexed  to  the  freehold,  belong  to  the  executor. 
So,  too,  of  hangings,  tapestry,  beds  fastened  to  the  ceiling,  and  iron  backs 
for  chimneys.  So,  likewise,  in  favor  of  trade,  brewing  vessels,  stills,  fur- 
naces, vats,  soap-boilers,  coppers,  &c,  So,  too,  of  a  cider  mill  erected  on 
the  land,  and  a  fire  engine  ibr  a  colliery.  But  if  a  furnace  is  so  affixed  to 
the  wall  of  a  house  as  to  be  essential  to  its  support,  it  cannot  be  removed. 

Until  a  late  act  of  assembly,  no  inventory  of  the  lands  directed  by  the 
will  to  be  sold,  was  required  ;  but  it  is  now  provided  by  law,  that  the  oath 
and  bond  of  the  executor  or  administrator  with  the  will  annexed,  shall  bind 
him  to  inventory  such  real  estate,  and  to  account  duly  for  the  proceeds 
thereof.  Sess.  Acts,  1824,  ch.  8.  This  provision  has  grown  out  of  a  late 
opinion  of  the  court  of  appeals,  "that  the  securities  in  an  executor's  bond 
were  not  bound  for  the  waste,  embezzlement,  or  mal-administration  of  the 
proceeds  of  sale  of  land  directed  to  be  sold  by  the  executor  for  the  pay- 
ment of  debts."     2  Ran.  483.     3  Leigh,  89. 

Upon  granting  a  certificate  of  probate  or  administration,  three  apprais- 
ers are  appointed,  who  are  sworn,  and  appraise  all  the  personal  estate  pro- 
duced to  them,  and  return  their  appraisement  to  court.  If  signed  by  the 
executor  or  administrator,  it  is  equivalent  to  an  inventory.  §  44.  2  H.  & 
M.  361.  Sess.  Acts,  1824,  §  6.  If  not  signed,  it  is  not  even  admissible 
evidence.  2  H.  &  M.  364.  Inventories  and  appraisements  are,  however, 
not  conclusive  evidence,  either  for  or  against  the  executor,  but  may  be  con- 
tradicted by  other  evidence  :  but  they  are  prima  facie  evidence  :  3  Mun. 
65:  provided  they  have  been  admitted  to  record.  2  Hen.  361.  1  R.  C. 
ch.  104,  §  50. 

It  is  provided,  however,  that  if  the  testator  direct  his  estate  not  to  be  ap- 
praised, it  shall  be  sufficient  to  return  an  inventory  thereof  only  ;  and  if  he 
direct  his  estate  not  to  be  sold,  the  same  shall  be  preserved  in  specie,  un- 
less a  sale  be  necessary  for  the  payment  of  debts. 

4.  "  He  is  to  collect  all  the  goods  and  chattels  so  inventoried  ;  and  to 
that  end  he  has  very  large  powers  and  interests  conferred  on  him  by  law : 
being  the  representative  of  the  deceased,  and  having  the  same  property  in 


CHAP.  27.]  EXECUTORS.  421 

his  goods  as  the  principal  had  when  living,  and  the  same  remedies  to  re- 
cover them,  [though  they  cannot  be  taken  in  execution  for  his  own  debts. 
4  T.  R.  G'21.]  And  if"  there  be  two  or  more  executors,  a  sale  or  release  by 
one  of  them  shall  be  good  against  all  the  rest ;  [and  the  law  is  the  same  as 
to  administrators,  though  it  was  formerly  held  otherwise.  2  Vez.  267. 
Selw.  N.  P.  799.]  Whatever  is  so  recovered,  that  is  of  a  saleable  nature 
and  may  be  converted  into  ready  money,  is  called  assets  in  the  hands  ©f  the 
executor  or  administrator ;  that  is  sufficient  or  enough  (from  the  French 
assez)  to  make  him  chargeable  to  a  creditor  or  legatee,  so  far  as  such  goods 
and  chattels  extend.  Whatever  assets  so  come  to  his  bands  he  may  con- 
vert into  ready  money,  to  answer  the  demands  that  may  be  made  upon 
him." 

Upon  this  subject  it  is  enacted,  1  R.  C.  ch.  104,  §  47,  48,  that  executors 
and  administrators,  whether  it  be  necessary  for  payment  of  debts  or  not, 
fihall,  as  soon  as  convenient  after  they  are  qualified,  sell  at  public  sale,  all 
such  goods  of  their  testator  or  intestate,  specific  legacies  excepted,  as  are 
liable  to  perish,  be  consumed,  or  rendered  worse  by  keeping,  giving  such 
credit  as  they  shall  judge  best,  and  the  circumstances  of  the  estate  will  ad- 
mit of,  taking  bond  and  good  security  of  the  purchasers,  and  shall  account 
for  such  goods  according  to  the  sales.  If  more  be  sold  than  will  pay  the 
debts  and  expenses,  the  executor  or  administrator  may  assign  the  bonds  for 
the  surplus  to  those  entitled  to  the  estate,  and  be  discharged  as  to  so  much  ; 
and  if  after  such  assignment  the  obligor  become  insolvent  so  as  the  money 
be  lost,  without  the  fault  or  neglect  of  the  assignee,  then  such  loss  shall  be 
made  good  to  the  assignee  out  of  the  decedent's  estate. 

If  such  perishable  goods  be  not  sufficient  for  paying  the  debts  and  ex- 
penses, the  executor  or  administrator  shall  proceed,  in  the  next  place,  to 
sell  the  other  personal  estate,  until  the  debts  and  expenses  be  all  paid, 
having  regard  to  the  privilege  of  specific  legacies. 

Slaves  are  not  to  be  sold,  unless  the  other  personal  estate,  exclusive  of 
specific  legacies,  be  insufficient  for  payment  of  debts.  §  49.  The  dead 
victuals  and  liquors  laid  in  for  the  consumption  of  the  family,  are  reserved 
for  the  family's  use  ;  and  live  stock  necessary  for  their  food  may  be  killed  for 
that  purpose  at  any  time  before  a  sale,  division,  or  distribution.  Any  child 
leaving  the  family  is  entitled  to  carry  with  him  or  her  an  equal  share  of 
what  is  on  hand.     §  51. 

In  determining  which  of  the  goods  are  liable  to  perish,  be  consumed,  or 
rendered  worse  by  keeping,  some  latitude  of  discretion  is  allowed  the  exe- 
cutor where  he  appears  to  have  acted  from  laudable  motives.  3  Mun.  283. 
In  the  sales  made  by  the  executor  or  administrator,  he  is  authorized  to 
give  such  credit  as  he  shall  judge  best,  and  the  circumstances  of  the  estate 
will  admit  of,  taking  bond  and  security  of  the  purchasers :  and  he  is  bound 
to  account  according  to  the  sales,  where  they  are  fair  and  bona  fide,  whe- 
ther the  goods  sold  for  more  or  less  than  the  appraisement  price.  Hence 
it  is  clear,  that  if  the  sale  is  not  fair,  but  made  by  collusion  so  as  to  enable 
the  widow  (as  is  sometimes  done)  to  buy  in  at  a  nominal  price,  the  execu- 
tor will  be  liable.  See  Toll.  427.  So,  on  the  other  hand,  if  the  widow  is 
permitted  to  take  goods  at  the  appraisement  price,  which  were  really  worth 
more,  the  executor  will  also  be  liable. 

There  are  a  few  matters  in  reference  to  these  sales,  to  which  I  would  di- 
rect the  particular  attention  of  the  student. 

1.  The  law  requires  that  the  executor  shall  sell  "  at  public  sale."  This 
is  unquestionably,  therefore,  his  duty.  But  if  he  sells  at  private  sale  to  a 
third  person  at  a  fair  price,  for  the  purpose  of  paying  the  debts  of  the  de- 
ceased, such  sale,  I  conceive,  would  be  ratified.  For  the  executor  has  not 
a.  mere  authority,  but  is  in  law  looked  on  as  the  owner  of  the  property,  and 
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his  sale  therefore  passes  a  title  to  the  purchaser.  2  Wash.  7,  70.  2  H. 
&  M.  78.  The  acts  of  one  who  has  a  mere  authority,  are  utterly  void  un- 
less he  pursues  it ;  but  it  is  not  so  generally  where  one  has  an  authority 
coupled  with  an  interest.  So,  as  we  shall  presently  see,  the  sale  of  a  slave 
by  an  executor,  though  debts  do  not  require  it,  is  valid  ;  2  H.  &  M.  77  ; 
yet  such  sale  is  unauthorized.  The  law  is  therefore  to  be  considered  as 
making  it  the  duty  of  the  executor,  indeed,  to  sell  at  public  sale,  but  not  as 
avoiding  the  sale  if  made  otherwise.  If,  indeed,  there  was  reason  to  sus- 
pect fraud  or  collusion ;  if  the  purchase  appeared  to  have  been  made  for 
the  executor,  and  the  property  afterwards  was  transferred  to  him  ;  or  if  the 
sale  was  not  for  a  fair  price,  a  court  of  equity  would  doubtless  interfere. 

2.  The  law  authorizes  the  sale  of  slaves,  or  of  specific  legacies,  only 
where  the  payment  of  debts  renders  it  necessary.  Hence,  if  an  executor 
or  administrator  unnecessarily  sells  them  and  buys  them  in  himself,  or  if 
they  are  bought  in  for  him  by  another,  the  sale  will  not  be  held  good.  2 
H.  &  M.  242.  But  the  right  of  a  fair  purchaser  at  public  auction  from  an 
executor,  even  of  slaves  specifically  bequeathed,  cannot  be  disturbed  by  the 
legatee,  whether  the  sale  was  necessary  for  payment  of  debts  or  not,  and 
the  leo-atee's  remedy  is  against  the  executor  and  his  securities  only.  2  H. 
&  M.  69.  See  14  Vez.  355.  17  Vez.  153,  172.  2  Ran.  294.  Nor  can 
the  purchaser  himself  compel  the  executor  to  rescind  the  contract.  And 
it  is  the  same  thing  even  if  the  sale  were  made  for  the  purpose  of  paying 
the  executor's  own  debts,  provided  the  purchaser  is  not  proved  to  have 
known  that  such  was  the  object ;  for  the  demand  of  a  creditor  is  no  lien 
on  the  assets,  but  only  a  personal  demand  against  the  executor  in  respect 
of  them.  Toll.  256.  When  they  are  aliened,  he  cannot  therefore  follow 
them  at  law.  Equity  will,  indeed,  follow  the  assets  where  there  is  collu- 
sion between  the  executor  and  purchaser ;  so  that  if  the  latter  knows  that 
the  sale  is  to  pay  the  executor's  own  debts,  or  if  he  knows  that  it  was  un- 
necessary for  payment  of  the  decedent's  debts,  he  will  not  be  protected. 
See  2  H.  &  M.  69.  2  Ran.  294.  Toll.  257.  1  Mad.  228,  and  the  cases 
there  cited.  But  unless  such  knowledge  be  proved,  the  purchaser  will  be 
protected,  since  he  has  no  means  of  knowing  the  state  of  the  assets,  and 
it  would  be  both  unreasonable  and  inconvenient,  that  upon  every  sale  by  an 
executor  of  the  decedent's  slaves,  any  and  every  purchaser  should  be  obliged 
for  his  safety  to  look  into  the  accounts  of  the  estate.  "  It  would,"  as  has 
been  said,  "lay  an  embargo  on  all  personal  estate  in  the  hands  of  execu- 
tors." 2H.  &M.  77.  Toll.  257.  7  John.  C.  2],  155.  4  Ran.  566.  5 
Ran.  195. 

The  principles  here  laid  down  are  equally  applicable  whether  the  slaves 
eold  are  specifically  devised,  or  are  bequeathed  to  a  residuary  legatee,  or  are 
undisposed  of  by  will,  and  therefore  distributable  among  the  next  of  kin. 

3.  The  executor  is  required  to  sell  at  public  auction  on  such  credit  as  he 
shall  judge  best,  and  the  circumstances  of  the  estate  will  admit  of.  He 
should,  therefore,  where  they  do  admit  of  it,  give  a  reasonable  credit.  5 
Mun.  180.  The  usual  credit  is  nine  or  twelve  months.  If,  nevertheless, 
he  sells  by  private  sale  for  cash,  he  ought  to  be  charged  with  what  the  pro- 
perty would  have  sold  for  on  such  reasonable  credit  as  the  circumstances 
of  the  estate  would  have  permitted.  And  if  those  circumstances  would 
have  required  a  cash  sale,  he  ought  to  be  charged  with  such  sum  as  it 
would  have  sold  for  in  cash  at  public  auction.     5  Mun.  183. 

4.  Where  the  will  empowers  the  executor  to  sell  the  lands  of  the  testa- 
tor for  the  payment  of  his  debts,  these  matters  are  to  be  observed  : 

First:  There  was  a  diversity  at  common  law,  according  to  some  authors, 
where  a  man  devised  lands  to  his  executors  to  sell,  or  to  be  sold  by  his  ex- 
ecutors, and  where  he  devised  that  his  executors  should  sell  his  lands.     In 
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tlie  two  first  cases  the  title  was  considered  as  passing  to  the  executors  ;  in 
the  last  they  were  deemed  to  have  a  mere  power.  Tlie  first  is  an  authority 
coupled  with  an  interest,  the  last  an  authority  without  an  interest,  Co. 
Litt.  113,  2-3(>.  Powell  on  Devises,  293.  In  the  last  case,  the  land  de- 
scends to  the  heir,  subject  to  the  execution  of  the  power  by  the  executor. 
When  he  executes  it,  the  heir's  title  is  divested.  Litt.  §  109.  1  Call,  4'29. 
Upon  this  distinction  others  were  grounded  as  to  the  power  of  the  execu- 
tors to  act  separately,  and  the  capacity  of  the  survivor  to  act,  where  one 
dies.  The  student  will  find  an  interesting  notice  of  the  subject  in  Mr. 
Hargrave's  note.  Co.  Litt.  11-3.*  He  seems  very  justly  to  consider  the 
distinction  without  a  difference,  and  that,  under  any  view  of  the  subject, 
courts  of  equity  would,  by  their  aid,  remove  the  difticulties  which  would 
arise  out  of  the  defect  of  interest  in  the  executors,  upon  the  principle  well 
established  in  equity,  that  a  trust  shall  never  fail  for  want  of  a  trustee  to 
execute  it.  By  a  statute  of  H.  VIII.  which  continued  in  force  until  the 
year  17S7,  it  was  indeed  provided,  that  where  lands  are  willed  to  be  sold 
by  executors,  and  some  refuse,  the  residue  may  sell  ;  and  this,  says  Lord 
Coke,  whether  it  be  the  case  of  an  authority  coupled  with  an  interest,  or 
a  mere  naked  power.  By  the  52d  section  of  our  statute  of  wills,  of  which 
an  act  of  the  year  1785  is  the  prototype,  it  is  enacted,  that  if  lands  are  de- 
vised to  be  sold,  the  executors,  or  such  of  them  as  undertake  the  execution 
of  the  will,  shall  sell,  if  no  other  person  be  appointed  for  that  purpose,  or 
if  the  person  appointed  refuses  the  trust  or  dies :  and  if  none  of  the  exe- 
cutors in  such  case  qualify,  or  if  after  qualification  they  die  before  the  sale 
and  conveyance,  then  it  shall  be  made  by  the  administrator  de  bonis  non. 
According  to  a  just  interpretation  of  this  statute,  I  presume  that  if  two 
executors  qualify  and  one  dies,  the  survivor  may  sell ;  though  this  case  is 
clearly  not  within  the  language  of  the  act. 

In  the  English  law  it  has  indeed  been  made  a  question  whether,  wliere 
the  executor  had  a  mere  authority  without  an  interest,  that  authority  surviv- 
ed to  the  surviving  executor,  or  was  transmissible  from  a  sole  or  surviving 
executor  to  his  executor.  Toll.  363.  But  the  facilities  afforded  by  a  court 
of  equity  have  rendered  the  question  of  no  importance,  since  the  power, 
though  extinct  at  law,  would  be  enforced  in  equity  against  the  heir.  That 
court  considers  the  application  of  the  money  as  the  substance  of  the  devise, 
and  the  authority  given  to  the  executor  as  an  unsubstantial  form  ;  and 
where  it  becomes  extinct,  the  rule  applies  that  a  trust  shall  never  fail  of  exe- 
cution for  want  of  a  trustee.  The  court  therefore  compels  a  conveyance 
by  the  heir  or  other  person  having  the  legal  title,  and  if  a  trustee  be  want- 
ing, will  itself  execute  the  trust.     Toll.  362. 

The  case,  however,  of  two  or  more  executors  invested  either  with  a  na- 
ked power,  or  an  authority  coupled  with  an  interest,  presents  itself;  and  the 
question  arises,  "  can  they  act  independently  of  each  other  where  all  qual- 
ify ?"  I  apprehend  not;  unless  the  will  so  expressly  provides.  See  4  H. 
&  M.  444.  For  if  we  consider  them  as  having  an  interest  as  well  as  an 
authority,  the  estate  is  vested  in  each  ;  they  are  joint  trustees,  and  cannot, 
as  such,  act  separately  in  relation  to  the  subject  of  the  trust.  2  Fon.  184. 
Toll.  -185.  And  if  we  look  upon  them  as  having  a  bare  authority  to  sell 
land,  then  the  authority  being  joint,  must  be  executed  jointly,  or  the  exe- 
cution does  not  pursue  the  power.  Moreover,  it  seems  sufficiently  establish- 
ed, that  in  the  case  of  a  bare  power,  all  living  must  join.  Co.  Litt.  112.  b. 
Where,  however,  the  agreement  for  the  sale  of  lands  directed  by  will  to  be 
sold  is  signed  by  one  executor,  the  other  may  by  acts  in  jiais  (such   as  de- 

"  Per  Ch.  Kent ;  a  naked  power  to  sell  does  not  survive  at  common  law  ;  aliler  if  there  be  a  le^al 
or  eouitable  interest  in  the  estate,  -2  John.  1.  See  also  Powell  on  Devises,  29:2,  310,  controverting 
th.  Hargrave's  opinion. 
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livering  possession)  make  the  contract  his  own.  4  Mun.  332.  So,  also,  a 
court  of  equity,  where  every  thing  is  fair,  will  support  the  defective  execu- 
tion of  the  j)owcr  by  one  of  several  trustees.  2  Mun.  129.  The  following 
seem  to  be  fair  results  from  the  principles  above  advanced,  and  from  the  act 
of  assembly  : 

If  the  testator  devises  his  lands  to  trustees  to  be  sold,  they  or  the  survivor 
of  them  may  sell,  but  those  living  at  the  time  of  the  sale  must  join,  unless 
the  will  otherwise  orovide. 

If  they  die,  their  power  is  not  transmissible  to  their  executors  but  pass- 
es by  the  act  of  assembly  to  the  executors  or  administrators  of  the  first 
testator. 

If  the  testator  devises  his  lands  to  his  executors  to  be  sold,  such  as  quali- 
fy are  trustees  for  the  sale,  and  must  join,  unless  the  will  provide  otherwise  ; 
and  it  is  the  same  thing  if  the  devise  be  of  a  naked  power,  or  if  the  exe- 
cutors act  not  by  appointment  of  the  will,  but  by  virtue  of  the  act  of  assem- 
bly, upon  the  death  or  refusal  of  the  appointee. 

In  any  case  where  the  power  is  vested  in  the  executors,  it  is  transmissible 
to  their  executors  in  like  manner  as  their  powers  in  relation  to  the  perso- 
nal estate  :  for  where  the  act  provides  that  the  administrator  de  bonis  non 
shall  act  upon  the  death  of  the  executors,  it  must  mean  where  they  die  with- 
out executors  who  qualify,  since  otherwise  there  can  be  no  such  adminis- 
trator ;  and  it  seems  to  be  a  fair  construction  of  the  legislative  intention, 
that  if  even  an  administrator  de  bonis  non  can  sell,  a  fortiori  may  the  exe- 
cutor of  the  executor. 

Secondly  :  Where  there  is  a  mere  charge  upon  the  lands  for  the  payment 
of  debts  or  legacies,  without  a  power  or  devise  to  the  executors,  or  any  ap- 
pointee for  that  purpose,  the  land  is  in  ihe  hands  of  the  heir  or  devisee, 
subject  to  the  charge,  and  the  relief  is  administered  in  equity  by  consider- 
ing him  bound  by  the  trust,  and  compelling  him  to  perform.  Har.  Co. 
Litt.  113,  in  note. 

Thirdly  :  Executors  empowered  to  sell  lands,  cannot  execute  that  power 
by  attorney,  for  it  is  a  personal  confidence.  4  John.  C  368.  Delegatus 
non  potest  deligare. 

Where  the  testator  devised  that  q/ier  his  wife's  death  or  marriage  his  lands 
should  be  sold  and  the  widow  took  her  dower,  a  sale  by  the  executor  in  her 
lifetime,  without  consent  of  all  parties  concerned  in  interest,  was  held  to  be 
irregular.     3  Leigh,  161. 

"  5.  The  executor  or  administrator  mnsipay  the  debts  of  the  deceased.  In 
payment  of  debts  he  must  observe  the  rules  of  priority :  otherwise,  on 
deficiency  of  assets,  if  he  pays  those  of  a  lower  degree  first,  he  must  an- 
swer those  of  a  higher  out  of  his  own  estate.  And,  first,  he  must  pay  all 
funeral  charges,  and  the  expense  of  proving  the  will,  and  the  like." 

There  are  certain  charges  which,  in  the  nature  of  the  thing,  have  a  pre- 
ference to  every  debt ;  such  as  the  charges  of  procuring  administration  or 
letters  testamentary,  and  the  charges  and  disbursements  incurred  and  made 
for  the  benefit  of  the  estate  ;  as  also  a  reasonable  recompense  for  the  per- 
sonal trouble  of  the  executor  or  administrator  :  4  H.  &.  M.  76 :  for  it  is  ob- 
vious, that  as  they  are  acting  as  trustees  for  the  creditors  and  others  inte- 
rested, these  cannot  claim  more  than  the  surplus  of  the  estate  after  defray- 
ing necessary  expenses.  4  H.  &  M.  57.  The  executor  has  even  been  al- 
lowed (in  addition  to  his  commission  of  five  per  cent.)  expenses  of  admi- 
nistration, including  clerk  hire,  rent  of  counting  room,  postages,  &c.  :  but 
this  was  under  peculiar  circumstances,  for  in  general  the  commission  is  in 
full  for  all  charges  of  this  character.  4  Mun.  83,  93.  The  commission 
usually  allowed  is  five  per  cent,  on  sales  and  collections ;  2  Mun.  242  ;  but 
it  greatly  depends  on  the  circumstances  of  each  ease  ;  for  where  the  real 
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and  personal  estate  have  been  kept  together  and  managed  by  the  executor 
in  obedience  to  the  will,  seven  and  a  half  per  cent,  has  been  allowed  :  1 
Mun.  150  :  and  where  the  debts  are  small  and  numerous,  and  the  debtors 
much  dispersed,  ten  per  cent,  has  been  allowed.  3  Mun.  198,  28.  Where 
the  debtors  reside  in  the  neighborhood  of  the  executor,  he  ought  to  receive 
the  debts  himself  from  the  sheriifs,  instead  of  leaving  them  to  be  collected 
by  attorneys  ;  for  he  will  not  be  allowed,  as  additional  to  his  own  commis- 
sion, a  commission  allowed  by  him  to  them,  unless  under  peculiar  circum- 
stances. 5  Mun.  22-3.  The  turning  of  bond  debts,  or  other  debts  into 
mortgages,  which  are  afterwards  paid  over  to  legatees  without  an  actual  rej 
ceipt  of  the  money  by  him,  will  yet  entitle  him  to  commission.  A  commis- 
sion is  also  allowed  on  the  money  in  the  house  at  the  testator's  death,  if 
disbursed  by  the  executor  for  the  use  of  the  family,  or  in  purchase  of  bank 
stock,  &c.     4  Mun.  82. 

Where  real  estate  is  in  the  hands  of  the  executor,  he  is  allowed  the  eX" 
penses  of  the  cultivation  and  management,  since  the  creditors  and  others 
interested  can  only  have  a  right  to  the  nett  proceeds.  Moreover,  where,  in 
the  event  of  a  testator's  dying  after  the  first  of  March  in  any  year,  the 
slaves  in  his  possession  are  continued  on  the  plantation  in  the  occupation 
of  the  decedent  till  the  December  following,  their  levies  and  taxes,  their 
tools,  the  expense  of  feeding  them  and  their  families,  and  clothing  them 
well  to  that  time,  is  to  be  deducted  from  the  crops  made  by  them,  and  the 
residue  only  Avill  be  assets  :  and  if  the  testator  was  only  tenant  for  life  of 
the  slaves,  (as  in  the  case  of  a  doweress,)  the  executor  is  obliged  also  to  de- 
liver to  the  person  entitled  in  remainder,  three  barrels  of  corn  for  every 
slave,  old  and  young,  which  is  directed  to  be  allowed  in  his  administration 
accounts. 

After  what  has  been  said,  it  is  scarcely  necessary  to  remark,  that  execu= 
tors  are  allowed  all  costs,  including  clerks'  and  lawyers'  fees,  expended  in 
the  defence  or  prosecution  of  suits  in  behalf  of  the  estate.  These,  howev" 
er,  being  generally  recovered  of  the  defendant,  are  rarely  taken  into  the 
administration  accounts  either  on  the  debit  or  credit  side,  except  where, 
without  the  executor's  fault,  the  amount  is  not  recovered  of  the  defendant 
by  reason  of  his  insolvency.  As  to  the  costs  where  the  executor  is  defen- 
dant, they  will  depend,  I  conceive,  on  circumstances.  Where  they  are  in- 
curred in  defence  of  the  estate  against  a  claim  of  doubtful  nature,  they  are 
a  fair  charge,  for  it  is  the  duty  of  the  executor  to  defend  it.  But  where 
they  are  incurred  in  defending  plain  actions  of  debt,  or  in  arbitrary  appeals, 
there  the  executor  ought  to  abide  the  loss  :  for  if  he  had  assets  to  pay  the 
demand,  it  was  his  fault  that  costs  were  incurred  ;  and  if  he  had  not  assets 
then,  he  ought  so  to  have  pleaded,  and  if  found  for  him,  he  would  have  had 
his  costs. 

With  respect  to  lawyers'  fees,  it  seems  to  be  well  settled  by  the  practice 
of  the  country,  that  an  executor  v/iil  be  allowed  in  his  accounts  fees  paid 
to  counsel  exceeding  those  allowed  by  law,  provided  they  are  not  unrea- 
sonable. See  2  H.  &  M.  9.  In  this  case  the  chancellor  relied  on  the 
opinion  of  his  predecessor,  Mr.  Wythe.  It  is  every  day's  practice  at  this^ 
time. 

Secondly,  debts  due  to  the  United  States,  whether  by  bond  or  Otherwise. 
2  L.  U.  S.  595.  Thirdly,  debts  due  to  the  commonwealth  by  record  or^ 
specialty.  Taxes  due  to  the  commonwealth  were,  in  the  case  of  Nimmo 
vs.  Commonwealth,  allov/ed  on  the  ground  that  the  executor  was  compelled 
to  pay  them,  as  the  sheriff  might  otherwise  have  seized  and  sold  goods  for 
payment  of  them.  4  Mun.  59,  73.  Such,  however,  is  the  case  also  of 
clerks'  and  sheriffs'  fee  bills  and  militia  fines  ;  yet  it  may,  I  think,  wcU  bS' 
questioned  whether  they  arc  more  than  simple  contract  debts, 
5^1* 
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Fourthly,  sucli  debts  as  arc,  by  particular  statute,  to  be  preferred  to  all 
others :  such  as  debts  due  by  the  decedent  to  the  estate  of  his  ward,  or  tes- 
tator, or  to  a  lunatic  or  idiot  committed  to  his  care.  1  R.  C.  ch.  104,  §60. 
ch.  108,  §  12.  Fifthly,  debts  of  record.*  These  embrace  not  only  all 
judgments,  but  forthcoming  bonds,  &c.  which  are  declared  to  have  the  force 
of  judgments.  1  R.  C.  ch.  134,  §  IG.  Decrees  of  a  court  of  equity  are 
also,  in  England,  placed  upon  the  footing  of  debts  of  record,  as  it  seems, 
after  a  considerable  struggle,  the  chancellors  themselves  having  formerly 
admitted  their  inferiority  to  judgments  at  law,  though  they  asserted  their 
superiority  over  bonds.  IVcrn.  143.  (Sec  2  Atk.385.  9Vez.  125.  Talb. 
Ca.  218.  4  Br.  Par.  Ca.  287.  10  Vez.  37.  4  John.  C.  619.  A  decree, 
however,  does  not  in  England  bind  the  lands  as  a  judgment  does.  Here, 
I  conceive,  it  is  otherwise,  as  the  complainant  in  equity  is  authorized  to  sue 
out  any  judicial  process  which  may  issue  from  a  court  of  common  law,  (ac- 
cording to  the  nature  of  the  case,)  to  carry  the  decree  into  effect.  1  R.  C. 
ch.  134,  §  55.     Hence  he  may  sue  out  an  elegit. 

It  becomes  important  to  know,  whether  in  reference  to  this  matter  any 
distinction  is  made  between  an  interlocutory  and  a  final  decree.  In  the 
case  of  Packer  vs.  Wyndham,  Lord  Cowpcr  affirmed  the  husband's  right 
to  money  recovered  in  right  of  his  wife,  and  paid  into  court  under  an  in- 
terlocutory order,  after  which  he  died,  without  having  had  possession  of 
the  money.  It  would  therefore  seem,  that  such  interlocutory  decrees  as 
decide  the  right  absolutely,  and  retain  the  cause  for  some  incidental  matter 
only,  are  as  effectual  as  final  decrees  :  for  the  matter  in  contest  thus  "tran- 
sit in  rem  culjudicatum."  See  1  Fon.  306,  307.  It  is  however  clear,  that 
an  interlocutory  decree  for  an  account,  has  not  the  force  of  a  judgment ;  to 
give  it  that  eifect,  there  must  be  a  report,  and  a  decree  for  payment  of  an 
ascertained  sum.  10  Vez.  41.  Toll.  271.  7  John.  C.  207.  The  man- 
ner in  which  the  executor  who  pays  the  decree  in  equity  in  preference  to  a 
judgment  at  law  is  protected,  is  by  an  injunction  of  the  court  of  equity,  for 
he  cannot  in  England  plead  or  give  in  evidence  in  a  court  of  law  a  decree 
of  that  court.     4  John.  C.  636. 

In  Virginia  there  seems  little  reason  for  difference  of  opinion  as  to  the 
comparative  dignity  of  judgments  of  courts  of  law  and  equity.  Both  are 
courts  of  record  here,  I  conceive  ;  whereas  in  England  courts  of  chance- 
ry are  not  in  all  respects  so  regarded.  The  decree  of  a  court  of  chancery 
is  therefore  here  as  much  a  debt  of  record  as  a  judgment  at  law.  The  ne- 
cessity of  its  being  final,  however,  rests  upon  precisely  the  same  grounds 
as  in  England. 

We  perceive  by  the  commentator,  that,  by  the  common  law,  debts  of  re- 
cord take  place,  in  England,  of  all  specialties.  In  Virginia,  I  conceive, 
they  yield  in  dignity  to  debts  which  are  due  to  a  ward,  testator,  or  commit- 
tee of  the  deceased,  for  the  act  expressly  declares  that  those  shall  be  paid 
before  a?i?/  proper  debt  of  the  testator  or  intestate.  They  must  therefore 
be  placed  before  judgments. 

It  has  been  seriously  contended  that  clerks'  fee  bills,  which  were  due  and 
payable  in  the  testator's  lifetime,  are  to  be  considered  as  debts  of  record, 
and  the  idea  receives  some  countenance  from  the  decision  before  mention- 
ed as  to  taxes  due  to  the  state;  since  clerks'  fee  bills,  like  taxes,  may  be 
distrained  for  by  the  sheriff.  Yet  it  has  been  held  that  clerks'  fee  bills  have 
not  the  force  of  debts  of  record  :  they  are  not  matters  of  record,  for  the 
fee  books  arc  no  records  :  they  have  not  the  sanction  which  is  possessed  by 
judgments,  for  the  justice  of  the  claim  has  been  tried  and  adjudged  by  no 

*No  action  of  debt  or  scire  facias  will  lie  upon  a  jiidgmenl,  after  five  years  from  tlie  qualification 
of  an  executor  or  adiiiinistratoi-.    ]  R.  C.  ch.  128,  ^  17. 
As  10  the  prospective  character  of  the  5tli  section  of  the  same  act,  see  Day  vs.  Picket,  4  Mun.104. 
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ene.  The  service  does  not  always  appear  among  the  records  of  the  office ; 
and,  therefoie,  though  the  rate  olthe  lee  is  ascertained,  the  fact  of  the  ser- 
vice, or  to  whom  it  ought  to  be  charged,  is  not.  The  power  of  distress 
does  not  convert  them  into  debts  of  record  ;  for  rents  are  not  such  ;  militia 
claims  are  not  such ;  fines  and  amercements,  even  in  the  king's  court  ba- 
ron, and  tolls  or  services,  arc  not  such.  Yet  all  these  may  be  distrained  for. 
See  Toll.  200.  In  truth,  olficers'  fees  are  in  England  confessedly  simple 
contract  debts  inferior  to  bonds,  and  could  formerly  only  be  sued  for  as 
such.  See  Bac.  Fees.  Can  the  mere  additional  power  of  distress  have 
elevated  them  two  steps  in  the  gradation  of  debts?     I  think  not. 

Until  the  passage  of  a  recent  act  of  assembly,  an  executor  was  bound  at 
his  peril  to  take  notice  of  all  judgments  against  his  testator  in  his  lifetime, 
in  whatever  court  or  part  of  the  state  they  might  have  been  obtained.  4 
H.  &  M.  7(5,  99.  But  now  it  is  provided,  that  if  an  executor  or  adminis- 
trator, after  the  expiration  of  nine  months  from  the  time  of  his  qualifica- 
tion, shall  pay  debts  of  inferior  dignity,  leaving  debts  of  superior  dignity 
by  judgment  or  otherwise  unpaid,  he  shall  not  be  chargeable  out  of  his 
own  estate,  unless  he  had  actual  notice  of  the  debt  of  superior  dignity 
when  he  paid  that  which  was  inferior.     Sess.  Acts,  1825,  ch.  23,  §  5.* 

Sixthly  :  Debts  due  on  special  contracts  :  as  for  rent,  (for  which  the  les- 
sor has  often  a  better  remedy  in  his  own  hands,  by  distraining,)  or  upon 
bonds,  covenants,  and  the  like,  under  seal.  Debts  due  on  special  contracts 
comprehend  all  bonds,  covenants,  and  instruments  under  seal,  as  also  rents 
due  at  the  testator's  death,  whether  they  be  reserved  by  lease  under  seal 
or  in  writing  without  seal,  or  be  merely  oral  :  for,  in  all  these  cases,  the 
rent  arises  equally  irom  the  profits  of  the  land,  and  is  regarded  as  a  debt  by 
specialty.  Nor  is  the  nature  of  the  debt  changed  by  the  determination  of 
the  lease,  for  the  contract  still  remains  in  the  realty.  Toll.  278.  For  rent 
reserved  on  estates  of  freehold,  or  issuing  out  of  such  estates,  the  execu- 
tor, as  we  have  seen,  is  in  England  in  no  wise  responsible,  except  where 
it  became  due  before  the  testator's  death.  But  for  rents  of  terms  for  years, 
which  come  to  the  hands  of  the  executor  as  assets,  the  executor  is  liable, 
though  they  become  due  after  the  testator's  death.  His  liability  here  is  pe- 
culiar ;  for  first  the  rent  in  this  case  has  preference  of  all  other  debts,  since, 
upon  principles  already  mentioned,  the  creditors,  and  others  interested,  can 
injustice  claim  nothing  more  of  the  profits  of  the  land  than  what  remains 
after  paying  all  expenses,  of  which  the  rent  is  the  principal.  Secondly. 
Here  the  executor  is  deemed  personally  liable  for  the  rent  thus  becoming 
due  after  the  testator's  death  on  a  lease  of  years,  although  in  other  cases  he 
is  not  liable  personally.  But  lest  this  personal  responsibility  should  work 
injustice,  it  is  also  settled,  that  if  from  any  cause  the  clear  profits  of  the 
land,  after  paying  expenses  of  cultivation  while  in  the  executor's  hands, 
prove  inadequate  to  the  discharge  of  the  rent,  without  any  default  in  him,  his 
personal  liability  will  extend  no  farther  than  the  actual  profits,  and  the  xer 
sidue  is  payable  to  the  landlord  out  of  the  general  assets,  and  stands  on 
the  footing  of  other  debts  by  specialty.     Toll.  280,  281. 

Debts  due  by  bond  or  other  writing  under  seal,  whether  single  bills,  pe- 
nal bills,  bonds  with  collateral  condition,  or  condition  for  payment  of  mo- 
ney, or  even  demands  arising  from  covenant,  whether  they  be  for  a  specific 
sum  or  sounding  merely  in  damages,  are  all  ranked  as  specialties,  and  must 
be  paid  by  the  executor  before  simple  contract  debts.!  These  distinctions, 
I  apprehend,  are  to  be  observed  : 

*  A  recognizance  of  special  bail  being  forfeited  and  tlie  bail  fixed  by  scire  facias  executed  on  him 
before  his  dentil,  is  a  debt  of  superior  dignity  to  bonds.  Ruled  iu  Moore  vs.  Pasteur  ad.  Nov.  lS!i'2, 
C  of  Appeals. 

tPromissory  notes  are  now  placed  on  the  same  footing  with  specialtiee.    See  acts  of  1S30,  eh. 33. 
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1.  Bonds  and  bills  for  payment  of  money  are  specialty  debts,  even  if 
they  were  not  due  at  the  testator's  death,  nor  are  due,  even  when  they  are 
pleaded  as  debts  of  superior  dignity :  for  a  bond  is  debitum  in  prcBsenti, 
though  solvendiim  in  futuro. 

2.  In  England,  in  pleading  a  bond  with  condition  to  pay  money  as  a 
debt  of  superior  dignity  in  bar  of  a  simple  contract  claim,  the  executor  may 
plead  the  penalty  itself  where  the  condition  was  broken  in  the  ancestor's 
lifetime,  for  thereby  in  strictness  the  penalty  became  the  debt.  But  where 
the  condition  is  not  broken,  the  executor  can  only  plead  the  sum  due  by  it, 
and  cannot  plead  the  penalty.  So  where  the  condition  is  broken  by  non- 
payment after  the  testator's  death,  the  executor  cannot  plead  the  penalty, 
for  it  was  his  own  fault,  if  he  had  assets,  but  did  not  pay  the  money  due 
by  the  condition  and  save  the  penalty.  Nor  is  it  in  the  forjner  case  advisa- 
ble that  he  should  plead  the  penalty,  since  that  will  only  drive  the  simple 
contract  creditor  into  equity,  to  restrain  him  from  covering  more  assets 
than  he  ought,  and  the  costs  of  that  suit  would  fall  on  him.  5  T.  R.  309. 
2  Str.  1028,  1035.  1  Saun.  333,  n.  7.  Salk.  312.  In  Virginia  it  is  pro- 
bable the  executor,  in  case  of  a  bond  for  payment  of  money,  would  be  com- 
pelled to  plead  the  real  sum  due.     See  1  R.  C.  ch.  128,  §  82. 

3.  In  case  of  a  contingent  security,  not  sounding  merely  in  damages, 
such  as  for  the  indemnification  of  the  obligee  against  a  debt  of  ascertained 
amount, — the  law,  I  conceive,  is  the  same  as  in  the  case  of  bonds  for  pay- 
ynent  of  money  as  stated  above.     See  5  T.  R.  309. 

4.  A  bond  for  the  performance  of  covenants  or  some  collateral  under- 
taking, the  demand  for  the  breach  of  which  sounds  only  in  damages,  if  it 
be  broken  during  the  testator's  lifetime,  ranks  also  unquestionably  as  a  spe- 
ciality, and  in  such  case  it  would  seem  that  as  the  penalty  is  demandable, 
the  condition  having  been  broken,  the  executor  may  plead  the  penalty.  2 
Strange,  1034.  And  so,  I  presume,  even  with  us;  since,  until  the  ascer- 
tainment of  the  damages  sustained  by  the  breach  of  the  condition,  it  is  im- 
possible to  say  that  they  may  not  amount  to  the  penalty.  In  this  case, 
therefore,  the  remedy  of  the  simple  contract  creditor  is  to  convene  the  ex- 
ecutor and  bond  creditor  before  the  court  of  equity,  and  through  its  aid  as- 
certain the  amount  for  which  the  assets  are  liable,  by  reason  of  the  bond. 

5.  In  the  case  of  such  bond  with  collateral  condition,  if  the  condition 
was  not  broken  in  the  testator's  lifetime,  but  is  broken  after  his  death,  but 
not  through  default  of  the  executor,  (as  a  condition  that  the  heirs  of  the 
testator  shall  make  a  title,  and  they  fail  to  make  it,)  the  executor  may  plead 
the  penalty  in  like  manner  as  if  the  breach  had  been  in  the  testator's  life- 
time. But  where  it  is  broken  through  his  default,  there  he  cannot  plead  the 
penalty,  for  had  he  done  his  duty,  the  penalty  would  not  have  become  de- 
mandable. 

6.  If  in  the  case  of  a  bond,  with  such  condition  for  the  performance  of 
covenants  or  collateral  undertakings,  which  can  be  compensated  only  in 
damages,  the  condition  is  not  broken  at  the  time  of  the  plea  pleaded,  such 
bond  will  not  stand  in  the  way  of  the  simple  contract  creditor;  and  if  it  be 
afterwards  broken,  the  payment  made  to  the  simple  contract  creditor  will 
be  allowed,  on  the  plea  to  an  action  on  the  bond.     Toll.  282. 

7.  In  like  manner,  bonds  upon  a  contingency  or  condition  which  may  oi: 
may  not  ever  happen,  are  not  considered  as  bars  to  the  claim  of  other  cre- 
ditors until  the  contingency  does  happen  :  for  otherwise  the  simple  contract 
creditor  might  be  barred  of  his  claim,  though  eventually  nothing  may  be 
due. 

So  also  to  covenants.  Where  they  are  for  a  specific  sum,  they  rank  as 
specialities  even  before  the  lime  of  payment.  Where  they  sound  merely 
m  damages,  they  are  also  ranked  as  specialties,  when  they  have  been  bro- 
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ken  by  the  testator,  and  the  executor  may  plead  the  breach,  and  state  the 
amount  of  the  damages  incurred,  and  plead  nil  assets  ultra.  Toll.  283. 
But  where  they  have  not  been  broken,  and  are  of  such  a  nature  that  they 
possibly  never  may,  (as  a  covenant  for  quiet  enjoyment,)  tlicy  cannot  stand 
in  the  way,  I  conceive,  of  the  claim  of  a  creditor  by  simple  contract. 

Debts  evidenced  by  mortgage  are  specialties,  though  there  be  neither 
bond  nor  covenant  for  payment.     Toll.  285. 

Voluntary  bonds,  and  other  specialties  without  consideration,  are  post- 
poned in  equity  to  simple  contract  debts,  though  they  have  preference  over 
legacies. 

Bonds  ex  turpi  causa,  or  for  gaming  or  usury,  the  executor  has  no  au- 
thority to  pay  at  all,  and  if  he  does  pay  them,  he  is  guilty  of  a  devastavit. 
Toll.  283.     5  Mun.  223. 

"Lastly,  debts  on  simple  contracts,  viz.  accounts,  verbal  promises,  and 
other  contracts,  express  or  implied,  not  evidenced  by  writing  signed  by  the 
decedent  or  by  some  other  person  by  him  authorized.  See  Sess.  Acts,  1830, 
eh.  33.  Among  these  simple  contracts,  servants'  wages  are  by  some  with 
reason  preferred  to  any  other :  and  so  stood  the  ancient  law  according  to 
Bracton  and  Fleta,  who  reckon  among  the  first  debts  to  be  paid  servitia 
servientium  et  stipendia  famulorum." 

Foreign  judgments  rank  with  simple  contracts,  for  they  are  not  debts  of 
record  in  the  eye  of  the  law.     Doug.  1. 

"  Among  debts  of  equal  degree,  the  executor  or  administrator  is  allowed 
to  pay  himself  first,  by  retaining  in  his  hands  so  much  as  his  debts  amount 
to.  But  an  executor  of  his  own  wrong  is  not  allowed  to  retain:  for  that 
would  tend  to  encourage  creditors  to  strive  who  should  first  take  possession 
of  the  goods  of  the  deceased;  and  would  besides  be  taking  advantage  of 
his  own  wrong,  which  is  contrary  to  the  rule  of  law." 

Having  expatiated  on  the  different  ranks  or  degrees  of  superiority  assign- 
ed by  law  to  the  different  species  of  debts,  it  remains  to  say  something  as 
to  the  preference  which  one  debt  may  acquire  over  others  of  the  same  rank, 
if  the  assets  are  insufficient  to  pay  all  of  them.  And  first,  the  executor  or 
administrator  is  allowed  to  pay  a  debt  due  to  himself  out  of  the  assets  in 
preference  to  any  other  debt  of  the  same  degree  due  from  the  testator :  a 
provision  which  may  rest  upon  the  princi])le  that  aquali  jure  potior  est  con- 
ditio dcfendentis,  or  may  arise  out  of  the  impossibility  of  his  suing  himself, 
and  thus  acquiring  a  preference  by  previous  suit.  Be  this  as  it  may,  the 
right  is  without  question,  and  prevails  though  his  own  debt  is  not  yet  due, 
while  others  are  due.  3  Bur.  1380.  So,  too,  although  he  has  a  security  for 
his  debt,  as  where  another  was  bound  to  him  with  the  testator.  And  so, 
though  the  debt  is  due  to  him  not  in  his  own  right,  but  as  executor  of  ano- 
ther. Toll.  296.  In  like  manner  an  administrator  may  retain,  and  even 
though  his  letters  of  administration  be  afterwards  repealed,  on  the  applica- 
tion of  the  next  of  kin  for  administration,  he  may  still  retain  against  him. 
In  short,  executors  and  administrators  may  retain  a  debt  wherever  it  is  of 
such  a  character  that  they  would  have  been  justified  in  paying  it  to,  or 
might  have  been  sued  for  it  by  another.     Ibid. 

With  respect  to  the  priority  which  one  creditor  may  obtain  over  another 
of  the  same  degree,  by  legal  or  equitable  process,  it  may  be  observed  that 
it  seems  to  be  based  in  part  upon  the  maxim,  vigilantibus  non  dormientibus 
leges  subserviunt.  Hence,  although  until  suit  brought,  the  executor  may  pay 
one  creditor  in  preference  to  another  in  the  same  degree,  yet  after  a  suit  by 
one,  he  cannot  make  a  voluntary  payment  to  another  to  his  prejudice.  So, 
too,  where  several  creditors  in  the  same  degree  sue,  he  who  first  sues  and 
recovers  judgment,  will  have  preference  over  the  others.  It  is  not,  howev- 
er, the  commencement  of  the  suit  which  attaches  a  priority  of  right  to  pay- 
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ment.  For  if  he  who  sues  last,  can  by  any  means  obtain  tho  first  judgment, 
he  shall  have  preference  over  tlie  first  suitor.  Out  of  this  has  grown  anoth- 
er principle,  "  that  an  executor,  where  he  is  sued  by  two  creditors,  either 
at  law  or  in  equity,  may  give  preference  to  one  by  confessing  judgment  to 
his  action,  while  he  delays,  by  a  defence,  the  judgment  of  the  other.*  The 
principle  just  mentioned  then  applies,  and  as  the  executor  is  not  bound 
against  his  will  to  expend  costs  in  defending  a  suit  where  he  knows  the 
claim  is  just,  the  plaintiff  who  is  thus  foiled  cannot  complain  of  the  con- 
fession.    Toll.  -^88,  &c.     7  John  C.  2()6.t 

The  proceedings  in  equity  seem  now  to  stand  upon  the  same  footing 
with  those  at  law.  The  decree,  as  we  have  seen,  has  the  rank  of  a  judg- 
ment, and  the  filing  of  a  bill  will  equally  prevent  voluntary  payments  to 
creditors  who  have  not  sued.     Ibid,  290. 

The  principles  just  laid  down,  apply  to  several  of  the  species  of  debts 
before  spoken  of.  Thus,  if  there  be  two  judgments,  he  who  first  sues  out 
a  scire  facias,  and  obtains  judgment,  whether  by  confession  or  otherwise, 
shall  have  priority:  and  so  of  two  actions  on  bonds,  or  of  two  actions  of 
assumpsit. 

But  this  is  the  only  preference  which  is  given  between  debts  of  equal  de- 
gree ;  for  though  one  judgment  may  be  rendered  in  a  corporation  or  coun- 
ty court,  and  the  other  in  a  superior  court,  no  preference  arises  from  the 
difference  of  grade  in  the  court.  In  like  manner,  though  one  judgment 
may  have  been  on  a  bond,  and  another  on  an  open  account,  the  first  can 
claim  no  superiority  on  the  score  of  the  superior  dignity  of  the  original 
debt.  To  this,  indeed,  our  law  would  afford  an  exception  in  the  case  of  a 
judgment  against  the  testator  in  his  lifetime  in  behalf  of  his  ward  ;  or  for  a 
debt  due  from  him  (as  committee)  to  a  lunatic  ;  or  as  executor  of  a  deceas- 
ed person  to  his-testator's  estate  ;  for  these  will  not  lose  the  priority  given 
them  over  all  other  debts,  by  the  rendition  of  a  judgment  against  the  guar- 
dian, committee,  or  executor,  in  his  lifetime. 

Notwithstanding,  however,  the  established  distinction  as  to  the  grade  of 
debts,  an  executor  is  sometimes  excusable  for  paying  a  debt  of  inferior  dig- 
nity, while  those  superior  to*  it  remain  unpaid.  This  may  be  when  he  has 
no  notice  of  the  latter,  provided  a  reasonable  time  has  elapsed  after  the 
testator's  death:  for  such  payment,  if  precipitate,  would  be  evidence  of 
fraud.  It  was  at  one  time  said  that  such  notice  must  be  by  suit;  but  it  is 
perfectly  clear,  that  if  the  executor  is  by  any  means  apprised  of  the  debt  of 
superior  dignity,  he  is  liable  if  he  exhausts  the  assets  in  paying  one  that  is 
inferior.  But  the  notice  must  be  actual.  And  now  by  Sess.  Acts,  1825, 
c.  23,  §5,  if  an  executor  after  nine  months  from  his  qualification,  pays  a  debt 

*  The  practice  of  an  executor's  or  administrator's  giving  a  preference  to  one  over  other  creditors, 
by  confessing  a  jiul^ment  to  him  in  an  action  brought  for  tiie  pmpose,  even  after  action  commenced 
against  him  by  an  adverse  creditor,  and  pleading  sucii  judgment  in  s;ir  puis  darien  continuance,  isstiil 
Jegal.  1  Maisli,  Rep.  280,401.  Sir  Jamos  iVlanslield  said  lie  wished  it  were  more  generally  known, 
(for  he  believed  that  lawyers  in  the  courts  of  law  were  not  aware  of  it,)  that  through  the  medium  of 
a  court  of  equity,  the  creditors  of  a  deceased  inpolvei;t  may  always  be  compelled  to  take  an  equal 
distribution  of  the  assets.  It  was  only  necessary  for  a  friendly  bill  to  be  filed  against  the  executor  or 
administrator,  to  account ;  after  which  the  chancellor  would  injoin  any  of  the  creditors  from  pro- 
ceeding at  law.    Campbell,  N.  1'.  148.  Ckitty. 

t  If  one  creditor  sues  the  executor  in  equity,  and  there  i.s  a  decree  for  an  account,  that  decree  enures 
for  the  benefit  of  all  the  creditors,  even  though  it  does  not  in  terms  call  on  them  to  settle  their  debts 
before  the  master  (which,  liowever,  is  the  proper  course.)  When  such  a  decree  is  rendered,  it  is 
equivalent  to  a  judgment  in  favor  of  all  who  prove  their  demands,  and  any  judgment  after  that  time 
obtained  at  law,  is  considered  inferior,  and  will  be  enjoined  on  motion  of  the  execidor,  even  without 
a  bill.  But  until  the  decree  for  the  account,  any  creditor  will  be  permitted  to  go  on  and  acquiie  his 
priority  al  law,  nor  will  he  be  injoined  fioni  doing  so.  Upon  llie  account  thus^decreed  to  be  taken, 
of  all  the  debts,  the  judgments  are  first  to  be  satisfied,  if  the  assets  are  insufficient  for  the  whole.  And 
according  to  Chancellor  Kent's  decree  in  4  John.  619,  all  others  are  to  be  paid  rateably.  Herein  he 
seems  to  disregard  the  dignity  of  debts ;  but  this,  I  conceive,  cannot  be,  for  although  one  bond  credi- 
tor is  protected  Ironi  another  bond  creditor's  obtaining  priority  by  a  judgment  at  law  subsequent  to 
the  decree  for  account,  yet  this  decree  does  not  place  simple  contract  creditors  ou  a  footing  with 
bond  creditors.    See  1  John.C.619. 
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of  inferior  dignity  without  actual  notice  of  a  debt  of  superior  dignity,  he  is 
not  chargeable ;  and  this,  I  presume,  though  the  latter  be  a  judgment. 

The  course  of  administration  or  payment  of  debts  according  to  their  dig- 
nity, applies  only  to  legal  assets.  To  understand  the  distinction  between 
legal  and  equitable  assets,  and  the  reasons  upon  which  it  is  founded,  it 
must  be  observed  that  it  is  one  among  the  great  maxims  of  courts  of  chan- 
cery, that  equity  regards  not  the  form,  but  the  substance  of  an  act.  Hence 
they  look  upon  all  creditors,  whether  by  judgment,  bond  or  simple,  contract, 
as  having  equal  claims  to  payment  of  their  debts  out  of  a  decedent's  estate, 
and  where  the  fund  for  such  payment  is  a  trust  fund  created  for  that  pur- 
pose, they  pursue  another  maxim  of  the  court,  "that  equality  is  equity," 
and  distribute  it  pro  rata  among  all  the  claimants,  without  regard  to  the 
dignity  of  debts.  2  John.  C.  576.  4  John.  (>87.  These  maxims,  how- 
ever, yield  herein  to  another,  that  "  equity  follows  the  law  ;  which  in  refer- 
ence to  this  subject  is  thus  to  be  understood  :  that  though  equity  delights 
in  placing  all  bona  fide  creditors  on  an  equal  footing,  and  where  it  has  the 
distribution  of  a  fund  which  does  not  constitute  legal  assets,  will  distribute 
that  fund  upon  the  principle  of  equality,  yet  as  to  legal  assets,  it  will  follow 
the  principles  of  priority  which  govern  at  law.  10  John.  Rep.  507.  Were 
it  otherwise,  there  would  be  this  absurdity,  that  in  relation  to  the  same  sub- 
ject matter,  there  would  be  one  rule  in  a  court  of  law,  and  another  in  a 
court  of  equity.  Hence  would  arise  a  conflict  between  them,  and  indeed 
a  creditor  would  thus  have  different  measures  of  justice  according  as  he  as- 
serted his  claim  in  the  one  or  the  other  of  them.     See  Talb.  Ca.  220.* 

It  being  once  established,  then,  that  legal  assets  will  even  by  a  court  of 
equity  be  distributed  according  to  the  dignity  of  debts  upon  the  principles 
of  the  courts  of  law,  but  that  equitable  assets  will  be  paid  proportionably 
aniong  all  the  creditors,  it  becomes  a  matter  of  importance  to  ascertain 
what  are  legal,  and  what  are  to  be  considered  as  equitable  assets.  On  this 
point  there  "has  been  some  variety  in  the  decisions  of  the  court.  It  is  hoped 
that  1}ie  following  remarks  will  tend  to  diminish  the  labor  of  the  student  in 
the  investigation  of  the  doctrine,  and  enable  him  to  understand  the  princi- 
ples on  vhich  it  depends. 

Assets,  in  its  broadest  signification,  means  the  funds  or  estate  liable  for 
the  payment  of  the  debts  of  a  testator  or  intestate.  These  assets  are  eith- 
er in  the  hahds  of  the  heir  or  executor  :  for  as  we  have  seen,  if  a  man  binds 
his  heirs  by  i.  specialty,  they  are  liable  to  the  demand  of  the  creditor  by 
such  specialty,  to  the  amount  of  any  asests  they  may  have  derived  by  de- 
scent from  such  ancestor.  Thus  if  A  gives  his  bond  to  B  for  £1000,  and 
dies,  leaving  an  estate  in  fee  to  descend  on  his  heir  of  the  value  of  £1000, 
B  may  sue  the  hen  and  make  the  land  liable  for  the  debt  accordingly. 
This  suit  is  brought  at  law  to  charge  the  land  in  the  hands  of  the  heir  by  a 
species  of  extent.  It  is  not  brought  in  equity  to  charge  it  by  sale  for  the 
payment  of  the  debt,  except  where  the  rents  and  profits  will  not  keep  down 
the  interest  upon  the  debt.t  Thus  the  lands  in  the  hands  of  the  heir  are 
legal  assets:  and  this  in  the  strictest  sense,  as  they  are  chargeable  at  law. 

*Tlie  course  of  administration,  or  payment  of  ilie  debts  according  to  their  priority,  applies  onlv  to 
legal  assets,  tiiat  is,  such  as  the  executor  takes  as  executor  ;  but  as  natural  equity  requires  that  ail  tiie 


equal ,  _ _ _. _ _., 

ceived  part  ol"  their  del)ts  out  of  the  personal  estate,  a  court  of  equity  will  restrain  them  Ironi  receiving 
any  part  of  the  equitable  fund,  till  all  the  other  creditors  are  paid  an  equal  proportion  of  their  debts.- 
2  P.  Wins.  32-3.  Chitty. 

t  Observe,  however,  that  this  claim  is  not  in  the  nature  of  a  lien  on  the  land,  and  therefore  does 
notaffectitin  the  hands  of  a  vendee,  to  whom  the  heir  may  have  sold  with  or  without  notice,  it's  » 
charge  only  upon  the  heir  in  respect  of  the  land,  though  the  land  itself,  it  is  true,  may  he  reacliea  Dy 
execution  on  a  judgment  against  the  heir,  provided  he  haa  not  aliened.    See  action  of  debt. 
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If,  however,  before  the  statute  of  fraudulent  devises,  the  ancestor  devised 
away  his  lands  from  the  heir,  they  of  course  did  not  descend  on  the  heir, 
and  so  were  not  assets  by  descent.  The  heir  was  therefore  not  bound  in 
respect  to  them.  But  if  the  debtor  devised  his  lands  to  a  person  (other 
than  the  heir) /or  the  paymeiit  of  his  debts,  although  in  this,  as  in  the  case 
just  put,  tlic  descent  was  broken,  and  of  course  the  heir  had  no  assets  by 
descent  which  the  creditor  could  charge  at  law,  yet  the  lands  were  still  lia- 
ble for  the  debt  by  the  express  trust.  Had  they  been  permitted  to  descend 
to  the  heir,  they  would  have  been  legal  assets  :  as  they  were  not  so  permit- 
ted, the  heir,  if  sued,  would  plead  "  no  assets  by  descent,"  and  bar  the  cre- 
ditor's demand  as  against  himself.  And  as  to  the  devisee,  he  was  in  no 
wise  affected  by  the  demand  until  the  statute.  But  though  they  ceased  to 
be  legal  assets,  yet  by  the  express  trust  created  by  the  will,  the  lands  be- 
came bound  in  equity  for  the  payment  of  debts,  and  so  were  assets,  though 
only  equitable  assets. 

The  testator,  however,  either  designedly  or  from  ignorance,  instead  of 
devising  the  lands  in  trust,  may  have  permitted  them  to  descend  to  his  heir, 
charging  them,  nevertheless,  with  the  payment  of  his  debts.  In  this  case, 
according  to  the  old  decisions,  the  descent  was  not  considered  as  broken, 
(though  it  is  now  clearly  held  otherwise.)  The  bond  creditor  might  there- 
fore sue  at  law,  and  the  heir  could  not  plead  "  no  assets,"  as  the  land  de- 
scended to  him.  Neither  could  the  simple  contract  creditors  take  from  the 
bond  creditor  his  legal  preference  and  claim  to  come  in  pari  passu,  for  this 
would  have  been  in  conflict  with  the  principle  that  creditors  have  equal 
equity,  and  therefore  he  who  has  the  advantage  at  law  shall  prevail. 

It  would  have  involved  a  further  absurdity  ;  for  though  the  law  will  not 
permit  any  man  to  take  away  the  right  of  his  creditor,  it  would  thus  have 
permitted  him  to  take  away  his  preference  by  charging  the  land,  and  to  put 
others  on  an  equality  with  him  who  were  not  so  by  law. 

The  courts  or  chancery,  therefore,  even  if  the  question  of  the  distribu* 
tion  of  the  proceeds  of  sale  of  an  estate  so  charged  arose  before  them,  in- 
stead of  following  the  rule  of  equity,  followed  the  law,  and  considered  the 
estate  as  legal  assets. 

From  these  examples  it  is  obvious  that  the  principle  of  the  rule  was,  ne- 
ver to  interfere  with  the  preferable  right  which  one  creditor  had  over  anoth- 
er ;  but  where  there  was  no  such  preference,  to  follow  the  ri.le  which  has 
its  foundations  in  justice,  of  distributing  the  fund  proportijnably  among 
all. 

Having  made  these  preliminary  remarks  explanatory  of  the  principle  of 
difference  between  legal  and  equitable  assets,  I  will  now  proceed  to  state 
succinctly,  what  are  considered  as  constituting  them  respectively. 

I  have  already  stated,  that  before  the  statute  of  fraudulent  devises,  a  de- 
vise defeated  the  claim  of  the  specialty  creditor,  and  of  consequence,  lands 
devised  for  payment  of  debts  were  merely  considered  equitable  assets.  The 
statute  of  fraudulent  devises  declared  devises  void  so  far  as  they  affected 
creditors  ;  but  expressly  excepted  devises  for  p-avraent  of  debts.  And  such 
is  the  provision  of  our  act,  I  R.  C.  ch.  105,  §  4.  As  to  these,  therefore, 
the  law  continued  as  before,  and  a  devise  for  payment  of  debts  of  course 
constituted  equitable  assets.*  A  distinction  was  however  taken  between  a 
devise  to  the  executor  to  sell  and  pay  debts,  and  a  devise  to  a  third  person ; 
and  it  was  a  question  in  the  former  case  whether  he  took  qua  executor  or 
as  trustee.     It  has  long  since  been  settled  that  he  takes  as  trustee,  and  that 

*  4  John.  C.  C.  651.  I  cannot  assent  to  tlie  opinion  of  CIi.  Kent,  that  independent  of  the  fourth 
clause  of  the  statute,  (which  is  not  tojie  found  in  the  New  York  law.)  such  a  devise  would  create 
equilnble  assets  ;  for  that  would  be  to  enable  the  testator  to  give  a  preference  among  his  creditors- 
alter  his  death,  and  to  lake  a  prefercncs  from  one  by  placing  others  on  equality  with  him. 
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the  fund  oven  in  his  hands  is  equitable  assets.  So,  too,  where  the  devise  is 
to  the  fieir  for  payment  of  debts,  the  heir  takes  as  trustee,  and  the  assets 
are  equitable.  For  though  where  there  is  a  devise  to  the  heir  of  the  same 
estate  which  he  would  otherwise  have  by  descent,  it  docs  not  break  the  de- 
scent, but  he  is  in  as  heir  and  not  as  devisee,  yet  where  the  land  is  devised 
to  him  for  payment  of  debts,  he  obviously  takes  under  the  will  a  very  differ- 
ent estate  from  what  he  would  have  had  by  descent.  The  latter  would 
have  been  free  from  debts  ;  the  former  is  encumbered  with  them.  A  court  of 
equity,  therefore,  looks  upon  the  descent  as  broken,  and  a  trust  as  created. 

But  where  there  was  no  devise  of  the  land  to  any  one,  but  a  mere  charge 
for  payment  of  debts,  there,  until  of  late  years,  it  was  held  that  the  descent 
was  not  broken  ;  that  a  trust  was  not  raised  ;  that  an  encumbrance  alone 
was  chari^ed  upon  it,  and  that  tljus  the  land  was  legal  and  not  equitable  as- 
sets. Tiiis  mode  of  reasoning  has,  hovv^ever,  of  late  given  way  to  anothef. 
Courts  now  consider  a  charge  for  payment  of  debts  as  amounting  to  a  de- 
vise for  payment  of  them  ;  as  equally  creating  a  trust,  and  equally  breaking 
a  descent.     7  Vez.  jr.  319.     8  Vezey,  jr.  20. 

It  is  observable,  however,  that  this  decision  does  not  conflict  with  the 
principle  I  have  laid  down.  It  only  establishes  that  a  trust  is  impliedly 
created,  and  that  thus  the  descent  is  as  much  broken  by  a  charge  as  it  is  by 
an  express  devise. 

We  must  not,  however,  conclude  from  any  thing  tliat  has  been  said,  that 
all  trust  are  equitable  assets,  or  that  if  a  party  can  only  have  relief  in  equity, 
or  cannot  get  at  the  fund  except  through  its  aid,  the  assets  will  be  distribu- 
ted pro  rata.  This  idea,  if  it  ever  existed,  has  long  been  exploded  ;  for  if 
the  assets  are  legal,  equity  will,  as  we  have  seen,  follow  the  law  in  respect 
to  them,  even  though  the  party  cannot  come  at  them  without  its  assistance. 
2  Fonb.  402,  403.  The  trusts  which  constitute  equitable  assets  are  those 
that  are  the  creatures  of  the  debtor  himself— raised  by  him  for  the  express 
purpose  of  paying  debts,  and  which,  but  for  his  act,  would  not  have  been 
bound  for  those  which  are  of  the  dignity  of  simple  contracts  only.  Trust 
estates  belonging  to  him  and  descending  on  the  heir  at  law,  are  so  far  in- 
deed from  being  equitable  assets,  that  the  statute  lav/  of  England  has  made 
them  legal  a«sets.  That  of  Virginia,  in  yet  more  comprehensive  terms,  de- 
clares estate  of  every  kind,  holden  or  possessed  in  trust,  liable  to  debts  in 
like  manner  as  if  the  cestui  que  trust  held  the  legal  estate.  1  R.  C.  ch.  99, 
§30.  GRan.30S.  1  Cruise,  330.  These  cases,  therefore,  afford  instances 
where  the  fund  is  considered  legal  assets,  though  it  can  only  be  reached 
through  the  instrumentality  of  a  court  of  equity.  Blere  equities,  however, 
are  not  liable  to  be  taken  in  execution,  notwithstanding  this  provision  ;  1 
John.  55,  5G.  2  John.  312.  8  East,  4G7.  6  Ran.  308 ;  and  are  therefore' 
not  to  be  considered,  I  presume,  as  legal  assets. 

One  of  the  most  important  questions  in  reference  to  this  subject,  is  whe- 
ther an  equity  of  redemption  is  to  be  placed  upon  the  footing  of  legal  or 
equitable  assets.  The  test,  I  conceive,  is  in  all  cases  to  be  found  in  the 
capacity  or  incapacity  of  the  creditor  to  redeem,  or  to  compel  the  heir  or 
executor  to  redeem  for  his  benefit ;  for  as  soon  as  the  redemption  is  affect- 
ed, there  are  assets  which  can  be  reached  at  law.  Let  uS,  then,  consider 
distinctly  the  several  kinds  of  mortgages  on  which  the  question  may  arise.* 

1.  The  case  of  atennor  mortgaging  his  term  and  dying.  Here  the  term, 
if  not  mortgaged,  v/ould  have  gone  to  the  executor,  subject  to  debts  in  a 
course  of  distribution,  as  legal  assets.  The  equity  of  redemption  will  there- 
fore, in  like  manner,  go  to  the  executor,  who  is  bound,  and  may  be  com- 

"  What  here  follows  is  offered  n-ith  dilTulence  on  this  diOicult  subject.  It  mus>t  be  conceded  tha» 
respectable  authorities  consider  tlia  etinity  of  r«<lemption  ae  o-nly  equitablo  assets,    2  Atk.  209, 
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pelled  to  redeem,  and  when  the  term  is  redeemed  it  is  legal  assets  in  his 
hands.  In  like  manner,  if  a  termor  mortgages  part  of  his  term,  the  rever- 
sion passes  to  his  executor  as  assets,  who  is  obliged  to  redeem,  and  when 
he  redeems  the  estate  becomes  legal  assets  in  his  hands.  And  so  the  cre- 
ditor may  himself  come  into  equity  and  redeem  the  term,  and  will  have 
preference  according  to  legal  priority.     4  John.  092. 

Moreover,  in  the  case  of  personal  property,  or  a  chattel  real,  a  devise  will 
not  take  away  the  preferable  right  of  one  creditor  over  another,  since  the 
testator  has  no  power  to  bequeath  away  the  fund  appropriated  for  the  pay- 
ment of  debts,  or  to  arrange  and  charge  it  otherwise  than  as  the  law  has 
charged  it.  And  therefore  a  devise  of  personalty  for  payment  of  debts  does 
not,  and  never  did,  affect  or  change  the  character  of  the  assets  from  legal  to 
equitable. 

2.  The  case  of  the  tenant  of  the  fee  mortgaging  for  years.  Here  the 
reversion  descends  to  the  heir,  and  with  it  the  equity  of  redemption.  The 
reversion  is  therefore  assets  in  the  hands  of  the  heir.  Sec  2  Atk.  294. 
The  judgment  creditor  or  a  specialty  creditor,  after  he  has  obtained  a  judg- 
ment against  the  heir  and  extended  the  land,  may  redeem,  or  he  may  file 
his  bill  in  equity  and  compel  the  heir  to  redeem  for  his  benefit.  See  1  Pow. 
233,  2D4,  2^5,  295.  The  equity  of  redemption,  therefore,  in  this  case, 
would  be  considered  as  legal  assets  as  to  such  creditor. 

3.  The  case  of  tenant  of  the  fee  mortgaging  his  whole  estate.  Here  if 
the  heir  redeems  he  cannot  plead  riens  jyer  descent,  and  thus  specialty  cre- 
ditors may  charge  the  land  in  his  hands.  If  he  has  not  redeemed,  a  credi- 
tor by  judgment  may  compel  him  to  do  so,  since  any  creditor  may  redeem 
who  has  a  lien  on  the  estate.  See  4  Vez.  538,  542.  2  Vern.  61.  1  Pow. 
282.  It  is  moreover  said  that  even  a  specialty  creditor  may  charge  the  heir 
in  equity,  and  a  fortiori  (I  should  think)  might  redeem,  since  a  right  to 
charge  the  heir  would  give  him  a  claim  to  be  substituted  to  his  rights.  See 
2  Pow.  294,  295.  1  Payne,  525.  If  so,  a  mortgage  in  fee  descending  would 
be  legal  and  not  equitable  assets. 

But  in  both  these  last  cases  it  v/ould  be  widely  different  if  the  equity  of 
redemption  were  devised  to  a  trustee  for  payment  of  debts,  for,  as  we  have 
sjeen,  such  devise  is  supported  and  confirmed  by  the  statute  of  fraudulent 
devises,  and  was  at  common  law  a  complete  bar  to  the  creditor.  Such  a  de- 
vise, therefore,  of  an  equity  of  redemption  of  real  estate  of  inheritance,  will 
constitute  equitable  instead  of  legal  assets. 

The  question  as  to  the  character  of  an  equity  of  redemption  of  a  mort- 
gage in  fee,  has  been  much  disputed.  See  2  Atk.  29 1.  2  Fonb.  403.  Toll. 
415.  But  if,  as  it  seems  now  to  be  settled,  the  equity  of  redemption  of  the 
mortgagor  is  liable  to  execution  even  in  his  own  hands,  (see  1  John.  Ch.  C. 
55.  3  John.  C.  C.  279,)  and  a  fortiori  in  the  hands  of  the  heir,  I  do  not 
see  why  equity  should  take  from  him  the  legal  preference  which  this  right 
implies.  It  is  conceded  that  equity  cannot  take  from  him,  to  give  to  ano- 
ther.* Yet  the  povv-er  to  do  this  is  not  greater  (though  it  is  extended  far- 
ther in  its  exercise)  than  the  power  to  reduce  him  to  the  same  dignity,  and 
pay  him  only  pro  rata. 

4.  Under  our  law,  I  conceive,  there  should  be  no  doubt.  For  it  declares 
estates  of  every  kind  holdcn  in  trust,  to  be  "  subject  to  like  debts  and  charges 
of  the  persons  to  whose  use  they  are  holden,  as  they  would  have  been  sub- 
ject to  if  they  had  owned  the  same  interest  in  the  thing  holden,  as  they  own 
in  the  trust  thereof."     Now  the  mortgagee  is  a  trustee  for  the  excess  of  the 

"  This  principle  is  unquestionable,  and  is  admitted  as  governinf;  in  questions  of  distribution  of  as- 
seti.  lOJohn.  llep.  507.  Therefore,  where  a  judicial  preference  has  been  established  by  the  superi- 
or diligence  of  one  creditor,  it  ivi!!  be  respected  in  the  distribirtion  of  assets  between  himself  and 
others.    4  John.  C.  C.  687. 


CHAP.  27.]  EXECUTORS.  435 

value  of  the  mortgaged  subject  above  the  mortgage  debt,  and  hence  it  would 
seem  this  interest  is  an  estate  in  trust,  and  therefore  subject  to  debts  in  the 
hands  of  the  heir,  as  if  it  were  the  legal  estate  itself.  This  would  seem  to 
be  the  case,  at  least,  as  to  deeds  of  trust  to  secure  the  payment  of  debts,  in 
which  a  trust  of  the  residue  is  always  expressly  declared  for  the  debtor  and 
his  heirs.     Yet  see  what  is  said  6  Ran.  308,  and  2  Leigh,  279. 

The  student  will  consult,  on  the  subject  of  legal  and  equitable  assets,  1 
Mad.  472.  2  Fon.  402,  403.  Toll.  412.  Talb.  Ca.  220,  and  the  cases 
there  cited.  2  Pow.  282,  293,  &c.  7Vez.  jr.  319.  8Vez.jr.26.  4  John. 
651.  Bac.  Executors,  H.  The  opinion  intimated  as  to  an  equity  of  re- 
demption of  a  mortgage  in  fee  being  legal  assets,  receives  no  small  support 
from  the  cases  which  maintain  the  principle  that  the  equity  of  redemption 
of  a  mortgage  for  years  is  to  be  so  considered.  See  what  is  said  4  Vez. 
541.  See  also  the  cases  cited  Toll.  415  ;  also  Massam  vs.  Harding,  cited 
and  approved  2  Atk.  291. 

In  treating  of  this  subject  of  assets,  it  is  proper  to  consider  "  what  amounts 
to  a  charge  for  payment  of  debts  ?"  Cases  on  this  subject  are  numerous, 
and  it  is  obvious  that  there  is  an  increasing  disposition  to  consider  a  man  as 
designing  what  is  just,  and  to  keep  him  from  sinning  in  his  grave.  3  Vez. 
551.  It  has  been  long  settled  that  such  a  charge  may  be  created  by  impli- 
cation from  general  words.  3  Vez.  jr.  739.  2  Vez.  271.  4  B.  P.  C. 
90.  1  B.  P.  C.  511.  6  Vez.  347.  As  where  a  will  begins  "  after  pay- 
ment of  my  debts,  I  dispose  of  my  estate  as  follows,"  &c.  These  words 
imply  that  the  testator  intends  to  give  nothing  till  the  debts  are  paid,  and 
that  of  course  every  thing  he  has  shall  be  subject  to  them.  3  Vez.  739. 
See  1  Vez.  jr.  436.  In  one  case,  indeed,  it  is  said  that  if  the  testator  talks 
about  debts  in  the  beginning  of  his  will,  the  real  estate  must  be  charged, 
3  Vez.  551.  Hovvever  this  be,  it  is  certainly  but  a  question  of  intention  ; 
and  the  courts  have  caught  readily  at  any  language  intimating  a  design 
in  the  testator  to  do  the  last  act  of  justice  to  his  creditors.  6  Ran.  589. 
1  Leigh,  487.  The  cases  on  this  subject  are  collected  1  Haven.  Sup.  121, 
198. 

It  would  seem,  however,  that  the  charge  will  not  be  enforced  against 
bona  fide  purchasers  after  a  great  lapse  of  time,  where  it  is  doubtful  whe- 
ther it  was  upon  the  lands  or  the  profits  only:  nor  will  such  charge  be  en- 
forced where  it  appears  that  the  personal  estate  subject  to  the  debts  was 
abundant,  but  was  wasted.     6  Mun.  87. 

On  the  subject  of  a  charge  for  payment  of  debts,  it  has  in  our  courts 
been  decided  that  a  will  in  these  words,  "I  direct  the  payment  of  all  ray 
just  debts,  and  wish  the  whole  of  my  property  in  R  and  my  lands  in  D  to 
,  be  sold  for  that  purpose,"  constituted  a  general  charge  for  payment  of  debts 
upon  the  whole  of  the  testator's  real  estate,  and  was  not  retracted  by  the 
subsequent  selection  of  a  part  of  his  estate  to  be  sold  for  that  purpose. 
Gill.  174.  This  principle  seems  to  be  the  principle  also  of  the  English 
courts,  but  in  such  case  the  particular  estate  selected  must  be  subjected  in 
the  first  place,  and  the  residue  made  responsible  only  for  its  deficiencies. 
See  8  Vez.  295.  Where,  also,  there  is  a  general  charge  on  all  the  testa- 
tor's lands,  and  afterwards  a  devise  of  a  particular  estate  to  any  person,  the 
devisee  takes  subject  to  the  charge,  indeed,  but  the  other  estate  is  first  held 
responsible. 

Charges  for  payment  of  debts  include  those  in  which  the  testator  was 
only  a  security.     6  John.  C.  302. 

Legacies  do  not  stand  on  quite  so  high  ground  as  debts,  in  relation  to 
this  question ;  but  as  every  man  who  gives  legacies  by  will,  is  supposed  to 
intend  they  shall  be  paid,  the  court  will  turn  the  legacies  upon  the  land,  if, 
upon  the  whole  will,  it  can  be  collected,  that  the  testator  had  the  land  in 
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his  mind  as  the  fund  for  payment.  See  6  Ran.  589.  Thus,  wherever  lands 
are  given  by  will  to  one  who  in  respect  of  them  is  to  pay  a  legacy;  the  le- 
gacy is  a  charge  upon  the  laud,  for  the  land  is  the  consideration  of  it.  See 
3  Aiun.  Shobe  vs.  Carr,  1  Atk.  383.  Vincr,  title  Charge,  453.  2  liq.  Ca. 
Abr.  3G0.  If  the  land  be  given  "  on  condition"  of  payment,  or  "the  said 
A  B  paying,  Sec."  though  there  is  no  charge  so  as  to  give  the  legatee  a  di- 
rect lien,  yet  the  heir  may  enter  for  the  condition  broken,  and  he  is  then 
trustee  lor  the  legatee  ;  1  Atk.  385  ;  so  that  in  effect  it  amounts  to  a  charge 
upon  the  lands.  There  must,  however,  be  a  clear,  manifest  intention  that  a 
devisee  shall  take  subject  to  legacies ;  or  the  estate  will  not  be  charged. 
See  5  Vez.  36-2.  Yet  though  there  is  a  great  difference  herein  between 
debts  and  legacies,  still  if  the  testator  provides  in  the  same  clause  for  pny- 
ment  of  both,  the  fair  inference  is,  that  he  intends  both  to  be  paid  the  same 
way  :  1  Merivaie,  233 :  and  so  the  legacies  in  such  case  may  become  a 
charge,  though  the  words  of  the  will  would  not  have  had  that  effect,  if  they 
had  not  been  associated  with  the  debts.  See  17  Vez.  4G8.  See  also  1 
Leigh,  477.     6  Mun.  87,  1G3. 

Where  there  is  a  charge  upon  the  real  estate  for  payment  of  debts,  the 
court  of  chancery  will  direct  a  sale  or  not,  according  to  the  circumstances. 
Thus,  where  the  uill  directs  the  money  to  be  raised  by  a  particular  time  out 
of  the  estate,  yet  a  sale  will  be  directed  if  it  appears  that  within  that  time 
the  rents  and  profits  of  the  estate  would  not  answer  the  charge.  1  Mad. 
485.  6  John.  C.  70.  If,  however,  the  trust  be  plainly  created  for  payment 
of  debts  by  perception  of  rents  and  profits,  or  by  mortgaging,  the  land  can- 
not be  sold  ;  for  in  all  these  cases  the  charge  being  the  voluntary  act  of  the 
testator,  the  question  is  upon  his  intention  ;  and  in  the  case  last  mentioned 
the  provision  of  the  will  negatives  the  idea  of  a  sale. 

In  these  cases,  too,  it  must  be  observed,  that  if  the  fund  authorized  to  be 
raised  is  received  by  the  trustees  from  the  rents  and  profits,  the  creditors 
must  look  to  them,  and  cannot  farther  charge  the  land.     1  Mad.  486. 

Where  a  sale  is  authorized,  ii  was  the  old  practice  to  administer  the  per- 
sonal estate  before  the  sale  of  the  real ;  but  now  a  sale  is  permitted  if  a 
.deficiency  is  foreseen.     8  Vez.  2. 

We  are  not  to  infer,  however,  from  the  leaning  in  favor  of  a  charge  for 
payment  of  debts,  that  the  personal  estate,  which  is  the  primary  fund,  is  ex- 
onerated because  another  is  provided. 

The  personal  estate  is  the  natural  fund  for  payment  of  debts.  See  Talb. 
Ca.  54.  Toll.  417.  1  Mad.  474.  2  Fon.  290,  &c.  3  John.  C.  56.  It 
is  not  in  the  power  of  the  testator  to  exempt  his  personal  estate  from  the 
payment  of  his  debts,  or  even  to  force  his  creditors  to  resort  in  the  first  in- 
stance to  the  fund  he  has  appointed  for  that  purpose  :  but  it  is  competent  to 
him  so  to  arrange  between  tiie  next  of  kin  and  the  devisee  :  so  that  he  may 
give  the  personal  estate  as  against  the  heir,  devisee,  or  any  other  represen- 
tative, clear  of  the  payment  of  his  debts,  though  there  must  be  express 
words  to  effect  this  object,  or  a  very  manifest  intent;  or  as  it  is  said  in  one 
book,  it  must  appear  by  declaration  plain,  or  inference  as  plain.  8  Vez. 
124,  305.  3  Vez.  2G6,  477.  4  Vez.  824.  18  Vez.  138.  19  Vez.  518.  1 
Swanst.  28.  2  John.  614.  See,  however,  3  Vez.  107,  111.  In  a  late  case 
it  seems  to  be  lamented  that  any  thing  but  an  express  declaration  should 
have  been  permitted  to  have  such  effect.  11  Vez.  186.  1  Mad.  474.  See 
6  Mun.  163,  a  case  of  a  legacy  charged  upon  land,  where  the  personal  es- 
tate was  exonerated.  But  the  case  of  a  legacy  is  not  so  strong  in  favor  of 
the  charge  as  that  of  debts.  1  Hov.  Sup.  199.    5  Vez.  362.     2  Vez.  1,  331. 

The  liability  of  the  personalty,  in  the  first  instance,  is  carried  so  far,  in- 
deed, that,  as  we  have  seen,  the  heir  or  devisee  of  a  mortgaged  estate  may 
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compel  the  executor  to  exonerate  it  from  the  mortgage.*  This  is  done  up- 
on the  principle  that  as  the  money  borrowed  went  to  enlarge  the  personal 
estate,  it  is  just  that  it  should  be  paid  out  of  it.  But  this  principle  does  not 
apply  except  where  the  real  estate  is  only  collaterally  charged,  and  where 
the  niorto-ao-e  debt  was  originally  contracted  by  the  testator  or  intestate,  or 
he  has  shewn  an  intention  to  make  it  his  own  debt,  as  by  giving  his  perso- 
nal bond  for  it  in  consideration  of  indulgence.  2  Fon.  '^91,  '292.  Toll. 
418,  419.  And  this  equity,  it  must  be  observed,  subsists  only  against  dis- 
tributees or  the  residuary  legatees,  and  not  against  specific  or  general  lega- 
tees. 2  Vez.  jr.  63.  For  these  last  are  as  much  the  objects  of  the  testa- 
tor's bounty,  as  the  heir  or  devisee. 

Of  marshalling  assets.  It  is  the  object  of  a  court  of  equity,  that  every 
creditor  of  the  deceased  shall  be  paid  his  debt  so  far  as  it  can  be  done  by 
any  arrangement  of  the  assets  consistent  with  their  respective  claims. 
Hence  it  has  been  long  settled,  that  where  one  creditor  has  more  than  one 
fund  to  resort  to,  and  another  onlij  one,  the  creditor  having  two  funds  shall 
take  to  that,  which  paying  him  will  leave  another  fund  for  the  other  credi- 
tor. 8  Vez.  391.  Amb.  614.  Toll.  420.  1  Mad.  497.  This  is  called 
marshalling  the  assets.  2  Fon.  301,  &c.  We  are  not,  however,  I  think, 
to  conclude  from  the  generality  of  this  expression,  that  the  creditor's  right 
of  election  is  controlled  at  pleasure,  for  this  would  be  to  break  in  upon  the 
legal  title  of  the  party,  which  it  is  the  principle  of  a  court  of  equity  to  re- 
spect. If  there  be  cases,  therefore,  in  which  this  election  would  be  con- 
trolled, and  the  creditor  having  two  funds  compelled  to  resort  to  that  which 
is  most  tedious  or  embarrassing,  they  can  only  be  where  the  exercise  of  the 
right  of  election  would  be  wholly  destructive  of  the  interest  of  the  other 
creditor.  See  2  Fon.  302.  To  permit  a  simple  contract  creditor  to  injoin 
a  mortgage  or  specialty  creditor  from  pursuing  the  personal  estate  by  plain 
action  of  debt  instead  of  resorting  to  the  embarrassing  proceeding  of  an 
action  of  debt  against  the  heir,  or  a  tedious  bill  to  foreclose  a  mortgage, 
would  be  unprecedented,  unjust,  and  unnecessary.  Instead  of  this,  accor- 
ding to  the  rule  of  marshalling  assets,  it  is  farther  provided,  that  if  a  spe- 
cialty creditor  whose  debt  is  a  lien  on  the  real  assets,  (the  heir  being  named 
in  the  specialty,  1  Vez.  312,)  receives  satisfaction  out  of  the  personal  es- 
tate, a  simple  contract  creditor  shall  stand  in  his  place  against  the  real  as- 
sets so  far  as  the  latter  shall  have  exhausted  the  personal  estate  in  payment 
of  his  debt.  Toll.  420.  2  Fon.  302.  See  6  Vez.  734.  4  John.  C.  133. 
3  Bro.  C.  C.  326.     1  Hovenden's  Sup.  368,  199. 

V/hether  the  vendor's  lien  on  land  sold  can  be  marshalled  or  not,  seems 
to  be  litigated  and  unsettled.  See  1  Mad.  499.  Sug.  392,  398.  15  Vez. 
329.     9  Vez.  209.     I  can  see  no  valid  objection  to  it. 

Though  we  have  not  yet  entered  upon  the  subject  of  legacies,  it  may  not 
be  amiss  to  consider  here  this  doctrine  of  marshalling  assets,  as  it  respects 
legatees  and  devisees. 

We  have  already  seen  that  an  heir  or  devisee  of  a  mortgaged  estate,  or 
of  land  sought  to  be  charged  by  a  specialty  creditor,  has  a  right  to  call  up- 
on the  personal  representative  to  pay  off  the  debt  in  discharge  of  the  land. 
This  is  of  the  nature  of  a  marshalling  of  the  assets.  It  is  placing  the  de- 
visee (though  a  volunteer)  in  the  shoes  of  the  creditor  who  has  two  funds, 
so  as  to  enable  him  to  relieve  that  in  which  he  himself  has  an  interest.  The 
same  arrangement,  by  marshalling  assets,  may  take  place  in  favour  of  spe- 
cific or  general  legatees,  against  real  assets  descended,  whether  the  lands 
in  the  hands  of  the  heir  are  subjected  by  will  to  the  payment  of  debts,  or 

*  5  John.  521.  The  hard  operation  of  the  laws  of  descent  and  distribution'  in  any  particular  case, 
J[e.  g.  that  of  an  alien,]  will  not  be  au  inducement  for.deviaiiou  from  liie  rules  which  fix  the  debu  on 
the  personalty. 
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,ire  merely  chaijreable  by  specialties  in  which  the  heir  is  named.  Toll.  420. 
2  Fon.  303.  But  this  is  not  the  case  in  favor  of  residuary  legatees,  or  tho 
distributees  of  the  deceased.  1  Vez.  252.  1  P.  Wms.  680.  The  reason 
of  the  distinction  is,  that  the  specific  or  general  legatee  is  supposed  to  be 
more  particularly  the  object  of  the  testator's  bounty,  than  the  heir  who 
claims,  not  by  his  express  devise,  but  by  descent  or  act  of  law.  But  as  to 
the  residuary  legatee  or  distributee,  he  is  considered  as  standing  on  the 
same  footing  as  the  heir.  The  same  reasoning  governs  other  cases.  Thus, 
though  the  assets  are  marshalled  against  tlic  heir  in  favor  of  a  legatee,  yet 
they  are  not  so  marshalled  in  his  favor  against  the  lands  in  the  hands  of  a 
specific  devisee,  nor  shall  such  legatee,  as  to  him,  stand  in  the  creditor's 
shoes,  for  he  is  equally  with  himself  the  object  of  the  testator's  bounty.  3 
P.  Wms.  323.  Amb.  128.  See  1  Hoven.  Sup.  121,  IGO,  198,  478.  But 
as  against  a  residuary  devisee  of  real  and  personal  estate  he  may,  since 
such  devisee  is  to  have  nothing  till  debts  and  other  legacies  are  paid.  Amb. 
128.  So,  too,  he  may  stand  in  the  creditor's  shoes  as  against  a  devisee 
whose  estate  is  cither  devised  for  or  subject  to  payment  of  debts  :  2  Fon. 
303  :  for  here  the  testator's  design  to  place  the  burden  on  the  devisee,  and 
relieve  the  legatee,  may  fairly  be  inferred.  So,  too,  where  a  creditor  by 
mortgage  has  enforced  his  claim  against  the  personalty,  and  swept  off  le- 
gacies, whether  pecuniary  or  specific,  the  legatees  may  stand  in  his  shoes 
acrainst  the  morto-aged  subject  in  the  hands  of  an  heir  or  devisee.  Talb. 
Ca.  53.  Amb.  171.  1  Mad.  499.  2  Fon.  299.  Toll.  420.  This  seems 
to  have  been  decided,  and  is  laid  down  as  the  law,  though  apparently  against 
the  principle  that  as  between  two  persons  having  equal  equities,  there  will 
be  no  interference,  but  the  burden  will  be  suffered  to  lie  on  the  shoulders 
on  which  it  has  happened  to  fall.  See  1  P.  Wms.  693.  For  it  is  a  gene- 
ral rule,  that  the  doctrine  of  marshalling  assets  does  not  admit  of  applica- 
tion in  aid  of  one  claimant,  so  as  to  defeat  another  equally  meritorious. 
Toll.  421. 

The  principle  of  marshalling  assets,  applies  also  between  legatees,  where 
some  are  charged  on  the  real  estate,  and  others  are  not.  If  the  personal 
estate  is  insufficient  for  all,  those  charged  on  the  real  estate  shall  be  paid 
out  of  it,  or  if  paid  out  of  the  personalty,  the  other  legatees  may  to  that 
extent  stand  in  their  shoes.  2  P.  Wms.  619.  1  P.  Wms.  421.  13  Vez. 
379,  &c. 

Upon  the  principle  of  marshalling  assets  in  favor  of  a  legatee  against  the 
heir  at  law,  assets  are  also  marshalled  in  favor  of  a  devisee  of  a  mortgaged 
estate,  who  has  a  right  to  have  the  devised  estate  exonerated  out  of  the 
real  assets  descended  to  the  heir.  2  Atk.  204,  430.  But  it  must  be  ob- 
served in  this  as  in  all  other  cases  of  marshalling  assets  against  the  assets 
descended,  that  if  the  testator  devised  them  to  the  heir,  he  is  looked  on 
quoad  this  question,  as  a  devisee,  although  he  in  fact  takes  by  descent;  for 
the  devise  proves  him  to  be  very  particularly  an  object  of  the  testator's 
bounty  and  care  ;  and  therefore  he  shall  not  be  subject  to  the  application 
of  the  rule,  except  as  to  creditors,  as  to  whom  other  devised  lands  also 
would.     3  P.  Wms.  368,  n.  a. 

These  cases  of  marshalling  against  the  heir  in  favour  of  devisees  and  le- 
gatees, have  obviously  sprung  out  of  the  circumstance  that  in  England  the 
heir  takes  the  whole  estate  save  what  the  will  carves  out  of  it.  The  ne- 
cessity of  providing  for  younger  children,  and  a  deference  to  the  just  inten- 
tions of  the  testator  in  their  favor,  seem  to  have  induced  the  liberality  of 
turning  the  debts  upon  the  heir,  where  otherwise  the  provisions  of  the  will 
would  be  defeated.  Though  the  same  necessity  does  not  exist  with  us,  and 
though  the  application  of  the  doctrine  here  would  often  very  probably  dis- 
appoint the  real  intention  of  a  testator,  yet  we  are  not  at  present  authorized 
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to  intimate  that  the  rule  of  our  courts  would  vary  herein  from  that  of  the 
British  tribunals. 

Where  assets  are  marshalled,  the  land  may  be  sold  by  decree  of  a  court 
of  equity.  1  Mad.  49y,  citing  2  Mor.  151,  153.  See  also  2  Eq.  Ca.  title 
Creditor  &  Debtor,  case  of  Charles  vs  Andrews.* 

6.  "  When  the  debts  are  all  discharged,  the  legacies  claim  the  next 
refT.ird  ;  which  arc  to  be  paid  by  the  executor  so  I'ar  as  his  assets  will  ex- 
tend;  but  he  may  not  give  himself  the  prelerence  herein,  as  in  the  case  of 
debts."  For  the  security  of  an  administrator  against  the  danger  of  unex- 
pected debts  coming  against  the  estate  after  it  has  all  been  distributed,  it  is 
provided  by  law  that  "  no  distribution  shall  be  made  until  nine  months  af- 
ter the  death  of  the  testator  or  intestate  ;  nor  shall  the  administrator  be 
compelled  to  make  distribution  at  any  time  until  bond  and  security  be  given 
by  the  persons  entitled  to  distribution  to  refund  due  proportions  ot  any 
debt  or  demands  which  may  appear  against  the  intestate,  and  the  costs  of 
the  recovery  of  such  debts."      1  R.  C.  ch.  104,  §58.     Here  observe, 

1.  That  the  executor,  though  not  named  in  this  act,  is  embraced  by 
it,  for  his  case  is  within  the  same  mischief.  2  Wash.  1,  8.  2  Mun.  129, 
303.     6  Mun.  157,  205. 

2.  That  an  administrator  de  bonis  non  is  within  the  act.     4  Mun.  77. 

3.  That  legatees  as  well  as  distributees  are  within  it.  2  Mun.  &  6  Mun. 
ubi  sup.  These  positions  are  now  put  beyond  controversy  by  the  act  of 
1822,  ch.  37,  §  2. 

Where  an  executor  pays  to  a  legatee  in  advance  of  what  other  legatees 
have  received  who  are  on  the  same  footing,  it  is  prudent  to  demand  refund- 
ing bonds  conditioned  to  refund  in  case  the  assets  lall  short,  for  in  the  event 
of  deficiency  he  will  be  responsible  to  the  other  legatees. 

If  the  executor  proceed  to  pay  legacies  or  to  distribute  before  he  pays 
all  debts,  it  would  seem  from  the  case  cited  in  a  note  on  this  subject  by 
Judge  Tucker,  that  he  may  be  charged  in  an  action  of  devastavit.  This  I 
presume  to  have  been  the  law  ;  and  the  act  above  recited  was  intended  to 
furnish  the  executor  with  an  indemnity.  4  Mun.  119.  There  are  now, 
however,  in  a  late  statute,  some  provisions  partially  affecting  this  doctrine. 
It  provides  that  if  an  executor  or  administrator  shall,  after  the  expiration 
of  twelve  months  from  his  qualification,  make  disbursements  to  legatees  or 
distributees,  taking  refunding  bonds  with  good  security,  and  havmg  them 

f   *  It  may  not  be  anii.=s  (o  preserve  the  following  note  of  Mr.  Chilty : 

The  personal  estate  is  said  to  be  the  natural  fund  for  the  payment  of  debts,  j'et  it  will  be  exonera- 
ted if  the  lestator  leaves  by  his  will  sufiicienl  real  propei  ty  fur  the  payment  of  his  debts,  provided 
it  is  the  nianife>t  intention  that  tiie  personal  estate  shall  be  exonerated,  and  that  the  real  estate  shall 
be  alone  applied  to  that  purpose,  lliro.  462.  2  Bro.  60.  6  Ves.  Jun.  567.  If  lands  descend  to  the 
heir  charged  by  the  testator  with  his  debts,  there  it  shall  be  liable  to  all  his  debts,  although  it  shall 
be  considered  as  legal  assets,  and  they  shall  be  paid  according  to  their  priority.  2  Atk.  290.  IP. 
Wms.  430.  I'he  equity  of  redemption  of  lands,  mortgaged  in  fee,  is  equitable  assets,  for  the  creditors 
can  have  no  relief  troni  it  but  in  a  court  of  equity.  2  Atk.29U.  All  specially  creditors,  where  the  testa- 
tor has  bound  himself  and  his  heirs,  have  their  election,  whether  they  will  resort  to  the  heir,  wlio  has 
lands  by  descent,  or  to  the  executor,  for  payment  of  their  debts;  and  although  a  court  of  equity  will 
not  interpose  its  authority,  and  compel  the  specialty  creditors  to  apply  to  the  heir,  yet  if  they  exhaust 
the  personal  fund,  or  leave  insuHicieut  for  the  discharge  of  the  simple  contract  creditors,  it  will  ena- 
ble these  to  stand  in  the  place  of  the  specialty  creditors,  and  to  recover  from  the  heir  at  law  the  a- 
itiount  of  what  they  have  drawn  out  of  the  personal  fund.  1  Vez.  312.  This  is  called  marshalling 
the  assets,  the  rules  relative  to  which  are  ably  collected  in  3  Woodes  \'in.  L.  4GS.  A  court  of  equity 
will  marshal  the  assets, or  throw  the  amountof  the  specialty  debt  upon  the  real  estute  against theheir 
in  favor  of  legatees,  but  not  against  a  devisee;  as  he  is  equally  an  object  of  the  testator's  favor.  la 
that  case,  if  there  is  a  deficiency  in  the  personal  assets,  the  legatees  must  abate  in  proportion.  1  P. 
Wms.  673.  5  Vez.  359.  If  a  person  mortgages  an  estate  and  dies,  the  heir  at  law  shall  have  the  es- 
tate exonerated,  or  the  mortgage  dischaiged  b)'  the  personal  representative  out  of  the  persona  1  estate, 
provided  it  does  not  interfere  with  ether  debts  and  legacies,  lor  the  personal  estate  had  been  aug- 
mented to  that  extent  in  consequence  of  the  mortgage  ;  for  the  same  reason  the  heir  at  law  shall  not 
have  the  benefit  of  the  personal  e.-^tate  to  discharge  a  mortgage,  which  was  not  brought  upon  the  es- 
tate by  the  testator  or  iiitestate.  2  Cox's  P.  Wms.  6G4.  2  Bro.  lOJ.  If  a  testator,  having  mortgaged 
an  estate,  devise  it  by  will,  and  permit  other  lands  to  descend  to  his  heir,  the  devisee  shall  have  the 
estate  devised  to  liim  exonerated  out  of  the  personal  estate.and  if  that  is  insufficient,  by  the  heir  at  law. 
iJAtk. '130.  Chiity. 
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recorded  upon  the  acknowledgment  of  the  parties,  or  proof  by  one  witness 
at  least,  in  the  court  which  granted  the  probate  or  administration,  they  shall 
not  be  liable  by  reason  of  such  disbursement,  to  any  creditor  in  any  action 
after  the  expiration  of  ten  years  from  their  qualification,  for  any  debt  of 
which  they  had  no  notice  at  the  time  of  the  disbursement,  or  within  the 
ten  years  aforesaid.  The  act  further  provides,  that  the  creditor  shall  have 
power  to  pursue  the  parties  to  the  bond,  and  recover  so  much  as  he  would 
have  been  entitled  to  recover  against  the  executor  or  administrator.  The 
act  allows  the  farther  time  of  three  years  to  infants,  married  women,  and 
persons  7io?i  sane,  after  their  disabilities  are  removed.  Sess.  acts,  1824,  ch. 
8  ;   18-25,  ch.  23. 

By  the  act  of  February,  1823,  (Sess.  acts,  1S22,  ch..37,  §2,)  it  is  provided 
that  a  refunding  bond  shall  be  valid  and  sufiicient,  though  not  signed  by 
the  legatee  or  distributee,  provided  it  be  executed  by  some  other  responsi- 
ble person  with  security.  There  must  be  two  ol)ligors  at  least  to  the  bond, 
or  it  will  not  be  in  pursuance  of  the  requisitions  of  the  act.  See  4  Man. 
104,  323.     5  Mun.  197,  for  the  construction  of  a  similar  law. 

"A  legacy  is  a  bequest,  or  gift,  of  goods  and  chattels  by  testament;  and 
the  person  to  whom  it  is  given  is  styled  the  legatee  :  which  every  person  is 
capable  of  being,  unless  particularly  disabled  by  the  common  law  or  sta- 
tutes, as  traitors,  papists,  and  some  others.  This  bequest  transfers  an  in- 
choate property  to  the  legatee  ;  but  the  legacy  is  not  perfect  without  the 
assent  of  the  executor:  for  if  I  have  a  general  ov  pecuniary  legacy  of  £100, 
or  a  specific  one  of  a  piece  of  plate,  I  cannot  in  either  case  take  it  without 
the  consent  of  the  executor.*  For  in  him  all  the  chatties  are  vested  ;  and 
it  is  his  business  first  of  all  to  see  whether  there  is  a  sufficient  fund  left  to 
pay  the  debts  of  the  testator  :  the  rule  of  equity  being,  that  a  man  must  be 
just,  before  he  is  permitted  to  be  generous  ;  or,  as  liracton  expresses  the 
sense  of  our  ancient  law,  '  cle  bonis  defuncli  primo  deducenda  sunt  ea  qu(R 
sunt  necessitatis  et  postea  quce.  sunt  utilitatis,  et  jdtimo  qucR  sunt  voluntatis.'  " 
See  3  Call,  218.  This  assent  it  would  seem  the  executor  should  give  with 
caution  ;t  for  if  he  voluntarily  pays  or  delivers  up  a  legacy,  and  the  assets 
prove  deficient  for  payment  of  debts,  the  legatee  has,  in  England,  been 
held  not  bound  even  in  equity  to  refund  at  the  suit  of  the  executor,  since 
the  payment  of,  or  assent  to  a  legacy,  is  taken  to  be  evidence  of  assets, 
and  an  admission  on  the  part  of  the  executor  that  the  fund  is  competent. t 
2  Vez.  194.  Toll.  307.  See  5  Mun.  104,  108.  It  would  be  otherwise, 
indeed,  if  the  payment  had  been  compulsory  ;  2  Vern.205  ;  or  if  the  defi- 
ciency of  assets  was  created  by  debts  which  did  not  appear  till  after  pay- 

''Cases  have  occurred  in  which  courts  nf  common  law  have  assumed  jurisdiction  of  testamentary 
matters,  and  pennilted  actions  lo  he  instituted  (or  the  recovery  of  lesacies,  upon  proof  of  an  express 
oss/<nips2<  or  undertaking  by  the  executor  to  pay  them.  Siil.45.  llMod.  9J.  Vent,  120.  2Lev.  3. 
Cowp.284.  But  itseeirrs  to  be  the  opinion  of  modern  judges,  that  this  jurisdiction  extends  to  cases 
of  sfecific  legacies  only  \  for  when  the  executor  assents  to  tiiose  bequests,  the  legal  interests  veil  ii\ 
the  legatees,  \-ihicli  enable  theni  to  enforce  their  rights  at  law.  3  East.  Ft.  120.  It  seems  to  be  the 
better  opinion,  that  when  the  legacy  is  not  specific,  but  merely  a  gift  out  of  the  geiiernl  assets,  and 
particularly  when  a  mrtrried  woi/ian  is  the  legatee,  thai  a  court  of  common  Inw  will  not  entertain  ju- 
risdiction to  compel  payment  of  such  a  legacy,  upon  the  ground  that  a  court  of  common  law  is,  from 
its  rules,  incompetent  lo  administer  that  complete  justice  to  the  parties  which  courts  of  equity  have 
the  power,  and  are  in  the  constant  habit  of  doing.  5  Term.  Rep.  K.  B.  690.  7  T.  R.6G7.  2  P.  Wms. 
641.  Peake'sC.  N.  P.  73.  There  isone  case  in  the  books,  where  tlie  declaration  states,  that  in  con- 
sideration of  a  forbearance  by  the  plaintiff  to  sue,  the  executor  promised  to  pay  the  legacy,  and  the 
court  held,  that  the  action  might  be  maintained ;  but  tho  circumstance  of  that  action  being  brought 
on  a  promise,  in  consideration  of  forbearance,  shews  that  it  was  understood  that  the  bare  possession 
of  assets  was  not  alone  sufl'icient.  5  T.  R.  693.  2  Lev.  3.  But  it  has  been  suggested,  that  it  should 
peem  that  upon  an  express  promise  and  admission  of  assets,  an  executor  may  be  sued.  2  Saund.  by 
Patteson,  147,  note  a.  Cliilty. 

t  The  assent  of  the  executor  to  a  legacy  for  life  enures  ns  an  assent  to  the  remainder  over,  and  the 
executor  can  never  ask  the  aid  of  equity  to  secure  it.  2  Leigh,  487.  See  also  Toller,  242,  and  tho 
cases  there  cited;  and  3  Leigh,  Lynch  w.  Thomas. 

JlRop.  315,316.  2P.\Vms.296.  2Eq.  Ca.239,  pi.  25.  2Vern.225.  1  Bro.  Ch.  C.  484.  aLeigh^ 
Gallego  vs.  Gallego'sexecutorB. 
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ment  of  the  legacy.  "  Fon.  377.  In  Virginia,  Jiowever,  it  has  been  said, 
^'  after  the  assent  of"  the  executor,  the  legatee's  title  cannot  at  law  be  divest- 
ed by  the  creditors.  The  creditors  have  a  double  remedy  :  first,  against 
the  executors,  in  which  case  the  executors  have  their  reined//  in  equity  against 
the  legatees  to  compel  them  to  refund,^'  &,c.  Whether  tiiis  is  to  be  under- 
stood as  establishing  a  principle  different  from  that  above  mentioned,!  shall 
not  undertake  to  determine.  The  case  from  Vezey  was  attended  by  evi- 
dence of  fraud.  The  executor  had  returned  no  inventory  of  the  estate,  and 
the  court  presumed  assets  from  the  fact  of  payment.  It  is  evidence,  indeed, 
of  assets,  but  surely  not  conclusive  ;  (see  2  Vez.  85  ;)  for  if  such  payment 
were  made  under  misconception,  or  through  mistake,  there  could  be  no 
doubt,  I  presume,  of  the  executor's  right  to  compel  the  legatee  to  refund. 
Yet  a  suit  by  an  executor  against  the  legatees  for  advances  made  beyond 
the  assets  to  the  estate  Vv'ill  not  be  entertained  after  a  great  length  of  time 
since  his  qualification,  and  the  estate  has  been  distributed  with  his  consent. 
5  Ran.  319.* 

However  this  may  be,  legatees  are  liable  to  refund  even  at  the  suit  of 
other  legatees  in  some  cases.  As  where  the  assets  were  originally  deficient, 
and  all  are  bound  to  abate  in  proportion  :  there  if  the  executor  pays  one  in 
preference  to  the  rest,  they  may  exhibit  their  bill  and  compel  him  to  refund. 
But  where  the  assets  were  at  first  sufficient,  but  have  been  wasted  by  the 
executor,  it  would  be  otherwise,  for  they  shall  in  that  case  have  no  advan- 
tage of  his  diligence.     Toll.  -341.     2  Fon.  376.     2  John.  C.  614. 

In  all  cases  legatees  are  liable  to  refund  at  the  suit  of  creditors,  if  there 
is  a  deficiency  of  assets.  But  it  is  now  well  settled,  that  after  the  executor 
has  assented  to  a  legacy,  the  legal  title  to  it  is  vested  in  the  legatee,  and 
the  creditor  who  has  obtained  judgment  against  the  executor  cannot  levy 
his  execution  on  the  legacy.  If  he  would  subject  it  to  his  debt,  he  must 
bring  his  bill  making  all  the  legatees  parties,  that  the  burden  may  not  fall 
on  one,  but  may  be  borne  by  the  whole.  The  creditor  would  otherwise 
have  the  power  to  mark  out  the  person  who  should  in  the  first  instance  sus- 
tain the  whole  weight  of  his  claim.     1  Wash.  312.     5  Mun.  103,  175. 

But  where  the  executor  had  assented  to  the  several  distributees'  taking 
possession  of  the  slaves  of  the  estate,  which  they  did,  but  no  division  icas 
made,  and  a  creditor  levied  his  execution  on  one  of  them,  I  refused  to  in- 
terfere by  injunction,  as  it  appeared  they  would  have  been  liable  in  equity  } 
for  the  burden  of  the  execution  bore  on  all  equally,  as  the  property  was  un- 
dived.     Hoffman  vs.  Page,   Winch.  Ap.  1829. 

In  a  suit  by  one  legatee  against  other  legatees  to  compel  them  to  refund^ 
it  would  seem  that  if  one  of  the  legatees  had  received  and  wasted  his  le- 
gacy, the  other  legatees  would  not  be  bound  to  make  it  up,  or  be  in  any  wise 
liable  therefor.  In  such  case  the  whole  claim  is  not  to  be  fixed  on  the  sol- 
vent legatees.  See  1  Mun.  440,  citing  Main  vs.  ?Jurray,  in  the  federal 
court.  The  creditor  should  proceed  against  the  executor  and  he  may  then 
proceed  on  his  refunding  bond  if  he  has  taken  any.  If  he  has  not,  the 
other  legatee  should  not  suffer  for  the  omission.  If  the  executor,  howev- 
er, has  wasted  the  other  assets,  I  presume  a  creditor's  claim  against  the 
legatees  to  refund  would  not  be  diminished.  But  the  question  whether  the 
creditors  or  the  legatees  shall  be  forced  to  resort  to  the  executor,  woukl 
not  now  be  generally  so  important  as  at  common  law  ;  since  either  may 
here  resort  to  the  executor's  bond  in  case  of  a  devastavit. 

'The  law  indeed  makes  a  gi'cat  difference  between  witliholding  a  douStfiil  demand,  and  recover-' 
ins  back  what  may  even  have  been  paid  without  obligation.  See  1  C.  L.  R.  46.  5  Taun.  141.  4 
iJarn.  &  Cres.  27:2. 

As  to  the  power  of  the  execntors  to  compel  the  legatee  (o  refund,  seo  1  Rop.  410.  1  P.  Wms.- 
49a    1  Vez.  Orr  cs.  Kaimea.    2  P.  Wms.  417.    'J  Mad.  'Jo. 
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"  In  case  of  a  deficiency  of  assets,  all  the  general  legacies  must  abate 
proportionably,  in  order  to  pay  the  debts  ;  but  a  specific  legacy  (of  a  piece 
of  plate,  a  horse,  or  the  like,)  is  not  to  abate  at  all,  or  allow  any  thing 
by  way  of  abatement,  unless  there  be  not  sufficient  without." 

Here  we  perceive  that  "of legacies  there  arc  two  descriptions,  general 
and  specific.  The  former  appellation  is  expressive  of  such  as  arc  pecunia- 
ry or  merely  of  quantity.  Under  the  denomination  of  specific  legacies, 
two  kinds  of  gifts  are  included  ;  as  first,  where  a  certain  chattel  is  particu- 
larly described  and  distinguished  from  all  others  of  the  same  species,  as  'I 
give  the  diamond  ring  presented  me  by  A.'  The  second  is  where  a  chat- 
tel of  a  certain  species  is  bequeathed  without  any  designation  of  it  as  an 
individual  chattel,  as  '  I  give  a  diamond  ring.'  The  former  can  only  be  sa- 
tisfied by  the  delivery  of  the  identical  subject,  and  if  it  be  not  found  among 
{he  testator's  effects,  it  fails  altogether,  uidcss  it  be  in  pawii,  when  the  ex- 
ecutor must  redeem  it  for  the  legatee.  But  a  bequest  of  the  latter  descrip- 
tion may  be  fulfilled  by  tl>c  delivery  of  any  thing  of  the  same  kind.  A 
legacy  of  £oO  for  a  ring  is  a  general  legacy. 

"  Although  the  courts  are  averse  from  construing  legacies  to  be  specific, 
yet  if  the  words  clearly  indicate  an  intention  to  separate  the  particular  thing 
bequeathed  from  the  general  property  of  the  testator,  they  shall  have  that 
operation.  Hence,  under  some  circumstances,  even  money  legacies  are 
held  to  be  specific.  As  a  certain  sum  of  money  in  a  certain  bag  or  chest, 
or  the  bequest  of  a  sum  of  money  in  the  hands  of  A,  &c."  So  a  bequest 
of  30  shares  of  stock  which  the  testator  held  in  the  bank  of  the  United 
States,  was  considered  specific.     7  John.  C.  258. 

"  In  like  manner  the  testator  may  carve  specific  legacies  out  of  a  specific 
chattel :  as  where  he  gives  part  of  a  debt  due  to  him  from  A,  it  will  be  a 
specific  leo-acy  :  as  also  will  a  bequest  of  part  of  his  stock  in  a  particular 
fund."     Toll.  301,302. 

So  a  devise  of  all  his  personal  estate  at  W.  or  of  all  his  slaves  on  a  par- 
ticular estate,  would  be  specific,  for  the  generality  of  the  language  is  limi- 
ted and  confined,  and  rendered  specific  by  reference  to  one  place,  to  the 
exclusion  of  others. 

"  On  the  other  hand,  a  mere  bequest  of  quantity,  whether  of  money  or  of 
any  other  chattel,  is  a  general  legacy;  as  of  a  quantity  of  stock.  And 
where  the  testator  has  not  such  stock  at  his  death,  such  bequest  amounts 
to  a  direction  to  the  executor  to  procure  it.  Money  directed  to  be  laid  out 
in  land,  is  but  a  general  legacy,  as  also  are  persona/ annuities  given  by  will."' 
Toll.  303. 

General  legacies  must  abate  proportionably.  And  it  seems  that  a  gene- 
ral legacy,  though  devised  to  be  paid  in  the  first  place,  has  been  made  to 
abate  where  the  fund  was  insufficient  to  pay  all  the  legacies.*  1  Vern.  31. 
Sed  qucere.  For  Lord  Hardwicke  seems  to  doubt  this  doctrine,  particular- 
ly if  the  provision  was  for  a  wife.  2  Vez.  417.  Yet  a  legacy  to  a  wife 
shall  abate  in  equal  proportion  with  other  legacies  of  like  character.  3 
Call,  11. 

A  specific  legacy  is  not  to  abate  unless  there  be  not  sufficient  estate 
without  it.  And  then  it  shall.  Where  several  specific  legacies  are  carved 
out  of  a  specific  chattel,  as  a  bequest  to  A  and  B  of  £100  each  out  of  a 
particular  bond  due  to  the  testator,  they  must  abate  proportionably  among 
themselves  if  it  turns  out  to  be  insufficient  to  pay  both.     2  Vez.  563. 

*2Vez.Sen.  420.  It  sometimes  happens  that  tliere  is  a  double  residuum,  as  in  Gialleeo  w.  Gallego, 
3  Leigh,  and  in  the  case  in  Vezey  here  cited.  Thus  where  certain  legacies  are  first  given,  and  tlien 
other  legacies  out  of  the  surplus,  and  after  payment  of  these  last,  the  lesidue  over.  The  first  class* 
imisibe  paid  out  and  out  before  the  second  class  receives  any  thing.  See  2  P.  Wins.  21,  that  lega- 
cies in  a  will  and  codicil  siand  on  the  same  fcoting. 
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While  specific  legatees  have  the  advantage  of  not  contributing  until  the 
whole  of  the  general  legacies  are  exhausted,  they  are  liable  on  the  other 
hand  to  other  disadvantages.  As  if  the  legacy  be  a  lease,  and  there  be  au 
eviction;  or  goods,  and  they  be  destroyed  or  sold  by  the  testator;  or  a 
bond,  and  the  obligor  become  insolvent ; — in  all  these  instances  the  legatee 
is  without  remedy,  whether  the  annihilation  of  the  subject  of  his  legacy  be 
before  the  testator's  death, — or  after  his  death  and  before  the  executor's  as- 
sent to  the  legacy.     Toll.  340- 

Where  a  testator  leaves  me  property  charged  with  a  certain  sum,  and 
part  of  the  property  did  not  belong  to  him,  the  charge  must  abate.*  2  Ev. 
Poth.  111.  [217.]  So  in  Belfield  rs.  Opie,  where  lestratrix  devised  lands 
and  slaves  charged  with  legacies,  and  it  was  contended  the  will  was  void 
as  to  the  land,  I  held  that  if  so  the  legacies  would  abate.  I  was,  however, 
of  opinion,  that  the  right  to  the  lands  did  pass,  so  that  there  was  in  that 
case  no  abatement. 

It  is  a  rule  of  the  common  law,  that  if  the  legatee  dies  before  the  testator, 
the  legacy  is  a  lost  or  lapsed  legacy,  and  shall  sink  into  the  residuum  unless 
otherwise  provided  by  the  will.  And  it  will  not  be  transmissible  in  such 
circumstances  to  the  representatives  of  the  legatee,  though  it  be  given  to 
him,  "  his  executors,  administrators,  or  assigns,"  17  Vez.  347.  4  Vez.  418, 
unless  it  appear  that  the  testator  so  intended,  as  those  are  merely  the  usual 
words  of  annexation.  See  further,  Toller,  171,  172,  2-38,  303,  4,  -308,  357, 
454,  and  see  Roper  on  Legacies.     Chitty. 

But  this  rule  of  the  common  law  is  modified  in  Virginia,  in  the  case  of 
children  of  the  testator  who  die  in  his  lifetime  leaving  children;  for  such 
children  shall  take  the  legacy  as  if  their  parent  had  survived  the  testator 
and  then  died  unmarried  and  intestate.  1  R.  C.  ch.  104,  §  5.  See  the 
commentaries  on  this  section  under  the  head  of  "  devises."  Contingent 
legacies  are  not  within  this  act;  and  if  a  contingent  legacy  be  left  to  any 
one  ;  as  when  he  attains,  or  if  he  attains  the  age  of  twenty-one,  and  he 
dies  before  that  time,  it  is  a  lapsed  legacy.  But  a  legacy  to  one,  to  be  j)aid 
when  he  attains  the  ag-e  of  twenty-one  years,  is  a  vested  legacy,  an  interest 
which  commences  in  prcesenti,  although  it  be  solvendum  in  futuro.i  And 
if  the  legatee  dies  before  that  age,  his  representatives  shall  receive  it  out  of 
the  testator's  personal  estate,  at  the  same  time  that  it  would  have  become 
payable  in  case  the  legatee  had  lived.  This  distinction  is  borrowed  from 
the  civil  law,  and  its  adoption  in  our  courts  is  not  so  much  owing  to  its  in« 
tfinsic  equity,  as  to  its  having  been  before  adopted  by  the  ecclesiastical 
courts.  For,  since  the  chancery  has  a  concurrent  jurisdiction  with  them, 
in  regard  to  the  recovery  of  legacies,  it  was  reasonable  that  there  should  be 
a  conformity  in  their  determinations  ;  and  that  the  subject  should  have  the 
same  measure  of  justice  in  whatever  court  he  sued.  But  if  such  legacies 
be  charged  upon  a  real  estate,  in  both  cases  they  shall  lapse  for  the  benefit 
of  the  heir ;  for,  with  regard  to  devises  affecting  lands,  the  ecclesiastical 

*  In  Roper  on  Legacies,  tliere  are  some  cases  of  this  character  mentioned. 

1  So  a  direction  to  an  executor  "  to  sell  land  tclteri  the  time  is  end  for  uhich  it  is  leased,  and  to  di- 
vide the  proceeds  among  his  children,"  gives  to  them  vested  legacies,  which  will  not  lapse  by  death. 
€iMun.  15G.    See  also  4  H.  &  M.  411,  41±  '     Editor. 

If  the  legacy  be  given  leheu,  or  if  the  legatee  attain  a  certain  age,  or  to  him  at  that  age,  the  time 
is  said  to  be  annexed  to  the  substance  of  the  legscy,  and  it  is  not  vested  or  transmissible  to  his  repre- 
eenlative  if  the  legatee  die  before  that  age  ;  but  if  it  is  payable  at  that  age,  or  uhen,  or  if  he  attain 
it,  the  time  is  said  to  be  annexed  to  the  payment  only,  and  the  legacy  is  ve.:ed  and  transmissible 
though  he  should  die  without  ever  arriving  at  that  age.  2  Atk.  I'-iS.  1  Burr.  227.  This  is  a  trifling 
distinction,  and  understood  or  attended  to  by  few  testators  who  make  their  own  wills.  If  the  testa- 
tor gives  a  legacy  without  referring  the  time  to  the  payment,  it  will  notwithstanding  be  vested,  if  he 
gives  the  interest  until  that  time,  because  that  will  shew  his  intention,  2  liro.  '3.  2  V.  VVnis.  612,  n. 
1,  and  the  legatee'.^  legal  representatives  are  entitled  to  it  immediately  on  his  death.  1  Vez,  US. 
But  this  rule  will  not  extend  to  a  maintenance  less  than  the  interest.  3Bro.4l6.  But  if  lands  are 
.devised,  uLen  ilie  devisee  aitaios  a  certain  age,  the  interest  iu  the  estate  ia  vested.    3  T.  R-  41. 

Chiay. 
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court  hath  no  concurrent  jurisdiction.  But  to  this  rule  there  are  exceptions, 
for  thouo-h  it  is  /generally  true  that  both  portions  created  by  deed  or  will,  and 
letracies  which  are  to  be  raised  out  of  a  real  property  and  to  be  paid  upon 
a  future  day,  shall  never  be  raised  if  the  person  to  whom  they  are  given 
dies  before  the  day  of  payment,  yet  legacies  and  portions  in  a  will  shall  be 
raised,  if  the  time  of  payment  is  postponed  on  account  of  the  circumstan- 
ces of  the  testator's  estate,  or  till  after  the  death  of  the  testator's  wife  ;  H 
Atk.  127 ;  or  of  any  other  person  ;  1  Vez.  44  ;  and  not  on  account  of  the 
circumstances  of  the  legatee  ;  3  Atk.  319;  or  where  it  is  the  apparent  in- 
tention of  the  testator,  notwithstanding  the  death  of  the  legatee  prior  to 
the  time  specified.  If  the  portions  are  to  be  raised  out  of  land,  and  no 
time  is  limited,  although  the  cases  upon  the  subject  are  contradictory,  it 
peems  they  shall  sink  into  the  estate,  if  the  children  die  before  they  are 
wanted.  See  the  cases  upon  this  subject  fully  collected  in  2  Cox's  P.  Wms. 
61-2,  and  Harg.  Co.  Litt.  237. 

"  In  case  of  a;  vested  legacy,  due  immediately,  and  charged  on  land  or 
money  in  the  funds,  which  yield  an  immediate  profit,  interest  shall  be  pay- 
able thereon  fi-om  the  testator's  death;  but  if  charged  only  on  the  person- 
al estate,  which  cannot  be  immediately  got  in,  it  shall  carry  interest  only 
from  the  end  of  the  year  after  the  death  of  the  testator." 

The  rule  that  the  payment  of  interest  on  a  legacy  due  immediately,  should 
depend  on  the  funds  being  productive  or  barren,  seems  now  to  be  exploded, 
and  interest  on  a  legacy  to  any  other  than  a  child  is  generally  payable  only 
from  the  end  of  a  year  after  the  testator's  death.  3  Mun.  10.  7  Vez.  SO. 
In  the  case  of  a  remainderman,  interest  is  allowed  him  from  the  end  of  a 
year  after  the  death  of  the  tenant  for  life.  Id.  If  the  testator  devise  that 
no  interest  shall  be  demanded  on  a  legacy,  but  that  the  executor  shall  pay 
it  off  as  soon  as  money  can  be  raised  by  selling  certain  property,  no  inter- 
est is  allowed  until  a  reasonable  time  for  raising  the  money  has  elapsed: 
after  which,  if  he  still  improperly  withhold  payment,  he  is  chargeable  with 
interest.     3  Mun.  59. 

An  executor  is  not  chargeable  with  interest  on  a  legacy  where  there  is 
no  hand  to  receive  it :  as  in  case  of  a  legacy  payable  to  an  infant,  the  ex- 
ecutor shall  not  be  chargeable  with  interest  until  a  guardian  has  been  ap- 
pointed, and  he  has  received  notice  thereof;  3  Mun.  198;  except  where 
he  appears  to  have  made  interest.     See  1  Ran.  209.     1  Mun.  183. 

An  annuity  given  by  will  commences  at  the  testator's  death,  and  the  first 
payment  is  due  at  the  end  of  the  year.     Toll.  324. 

Where  a  legacy  is  appointed  to  be  paid  at  a  future  day,  the  rule  gener- 
ally is,  that  it  carries  no  interest  till  that  time.  But  where  the  legatee  is 
the  child  or  grandchild*  of  the  deceased,  he  shall  be  entitled  to  the  interest 
or  profits  of  his  legacy  even  from  the  testator's  death,  and  shall  not  await 
a  year  :  for  the  testator  was  morally  bound  to  provide  for  his  offspring  pre- 
sently, and  will  not  be  presumed  to  have  intended  otherwise.  Toll.  325, 
323.  2  Mun.  321.  2  Ran.  409.  Where  no  interest  was  allowed  by  the 
will,  Lord  Eldon  allowed  the  infant  a  reasonable  maintenance  till  the  time 
of  payment;  11  Vez.  1  ;  and  a  like  principle  has  been  followed  in  our 
courts.     1  Mun.  150,  160. 

Where  land  is  charged  with  payment  of  a  legacy,  interest  must  be  paid 
by  the  devisee  from  the  time  the  legacy  was  payable,  even  though  it  was 
not  demanded.  G  John.  C.  R.  33.  In  such  case,  the  devisee,  if  he  ac- 
cepts the  devise,  is  personally  liable  and  absolutely  so,  nor  can  he  demand 
a  bond  to  refund. 

•Clianrel'.or  Kent  denies  tlie  rule  in  the  case  ofagiandcliild.  2  Johii.C.  606.  Yet  see  13  Vce.  12. 
5  Vei,  m. 
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If  a  legacy  be  left  to  an  infant,  payable  at  twenty-one,  and  devised  over 
on  his  dying  before  he  attains  that  age,  the  interest  accumulated  from  the 
testator's  death  until  his  death  will  go  to  his  representatives,  and  not  to  the 
remainderman.  Toll.  .3'27.  During  the  infant's  life,  if  his  father  is  not 
able  to  support  him,  he  shall  be  maintained  out  of  the  interest,  though  the 
legacy  be  contingent,  and  devised  over  in  case  of  his  death  before  twenty- 
one. 

The  principal  cannot  be  broken  in  upon  in  Virginia,  I  presume,  except 
in  the  case  provided  for  by  law;  1  R.  C.  ch.  108,  §  26;  and  then  only  un- 
til the  infant  can  be  bound  out.  The  affirmative  provision  authorizing  it 
in  certain  cases,  is  pregnant  with  a  negative  of  a  like  power  in  any  other 
case. 

As  in  England  the  executor  formerly  gave  no  bond,  frequent  cases  are 
found  of  bills  quia  timet,  on  the  part  of  those  to  whom  legacies  are  payable 
at  remote  periods.  In  these  cases  the  complainant  must  show  a  title  ;  2 
Brown  C.  C.  321 ;  but  he  has  sometimes  obtained  relief  without  assigning 
a  prospect  of  insolvency,  wasting  assets,  or  danger  of  losing  the  legacy. 
See  1  Br.  Ch.  C.  105.  Amb.  273.  2  Dick.  Reports,  586.  Some  such 
reason  is  said  by  Mr.  Madoc  to  have  been  usually  assigned  in  the  earlier 
cases.     1  Mad."  179.     See  also  Toll.  482. 

As  in  Virginia  bond  and  security  is  required  of  an  executor  when  he 
qualifies,  such  questions  are  not  likely  to  arise  very  frequently  with  us, 
though  the  probable  failure  of  the  executor  and  his  security  likewise,  might 
render  the  bill  quia  timet  necessary  even  here.  By  analogy  to  such  bills 
against  life  owners  of  personal  property,  it  is  probable  our  courts  would  not 
interfere  in  behalf  of  a  legatee  without  a  suggestion  of  danger  of  loss  of  the 
legacy;  nor  does  the  practice  of  the  country  justify  us  in  presuming  that 
they  would  direct  payment  of  the  legacy  into  bank  in  those  cases  in  which 
they  might  afford  relief,  which  seems  from  the  above  cases  to  be  the  prac- 
tice in  England. 

Before  we  pass  from  the  subject  of  legacies,  it  may  be  proper  to  add  a 
few  remarks  on  some  other  matters  connected  with  them.     And  first, 

Of  the  ademption  of  a  legacy.  This  is  the  taking  away  or  revocation  of 
it  by  the  testator.  It  may  be  either  express  or  implied  ;  for  he  may  revoke 
it  by  codicil,  or  by  other  provisions  declared  to  be  in  lieu  of  it.  Or  he  may 
make  such  provision  for  a  child  by  subsequent  acts  during  his  life,  as  to  in- 
dicate that  he  designed  to  eflfectuate  in  his  lifetime  what  he  had  by  will  di- 
rected to  be  done  after  his  death.  Thus,  where  a  legacy  is  given  to  a 
child  and  afterwards  he  is  advanced,  the  advancement  shall  be  taken  as  sa- 
tisfaction of  the  legacy  ;  but  this  presumption  may  be  rebutted  by  evidence. 
5  Ran.  577.  The  rule  that  the  thing  advanced  mw&i  he  ejusdcm  generis 
■with  the  thing  bequeathed,  may  be  controlled  by  evidence  of  intention, 
that  one  should  be  in  satisfaction  of  the  other.  Idem.  All  the  cases  agree 
that  the  question  in  such  cases  turns  on  the  intention  of  the  testator, — 
whether  he  designed  the  giit  or  advancement  in  his  lifetime  as  a  substitute 
for  the  legacy.  For  the  indicants  of  this  intention,  the  student  must  refer 
to  the  adjudged  cases,  though  they  seem  not  always  reconcileable  in  the 
decisions  upon  the  point.  See  Toll.  330,  331,  and  the  cases  there  cited. 
There  are,  however^  as  to  specific  chattels,  many  acts  which  are  unequivo- 
cal ademptions,  such  as  the  sale  or  disposition  of  them,  the  conversion  of 
them  into  different  things,  as  a  gold  chain  into  other  trinkets,  or  wool  into 
cloth,  or  cloth  into  a  coat.  If,  however,  the  testator  sells  stock  devised, 
and  buys  the  same  kind  of  stock  again,  there  is  no  ademption  ;  and  where, 
after  a  bequest  of  stock,  or  a  debt,  &c.,  he  sells  part  of  the  stock,  or  re- 
ceives part  of  the  debt,  it  is  an  ademption  only  pro  tanto.    Toll.  333.     So 
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if,  upon  winding  up  a  banking  concern,  he  receives  dividends  of  the  capi- 
tal, it  is  only  a  revocation /jfo  tanto.     7  John.  C.  II.  258. 

Of  cumulative  legacies.  These,  also,  depend  entirely  upon  intention. 
The  question  in  reference  to  them  arises  where  a  testator  twice  bequeaths 
a  sum  to  the  same  person, — shall  the  legatee  have  two  legacies  or  only 
one  .^  Where  the  same  specific  thing,  or  indentically  the  same  quantity  of 
a  thing,  is  bequeathed  twice  in  the  same  will,  it  will  be  presumed  he  only 
intended  one  legacy,  unless  the  contrary  appears.  On  the  other  hand, 
where  difiercnt  quantities  are  bequeathed  by  the  same  will,  or  similar  quan- 
tities by  different  instruments,  the  legacies  are  considered  cumulative,  un- 
less a  contrary  intention  appears.  And  in  deciding  upon  this,  even  extrinsic 
evidence  is  admissible  and  sometimes  impoitant :  as  where  a  testator,  after 
his  will  was  made,  received  a  large  accession  to  his  fortune,  and  then  in  a 
codicil  gave  to  the  same  legatee  a  like  sum  by  it,  it  was  considered  cumu- 
lative.    1  P.  Wms.  4;>3. 

0/  legacies  in  disguise.  These  arc  where  a  testator  gives  legacies  by 
his  will,  and,  to  secure  the  legatees  a  preference  over  the  widow,  gives  his 
bonds  to  the  legatees  in  his  lifetime.  These  bonds  are  considered  as  lega- 
cies in  disguise,  and  shall  avail  no  more  than  the  legacies  would  have  done. 
S  Rand.  5U8. 

Of  a  legacy's  being  a  satisfaction  of  a  debt.  On  this  point,  also,  the  in- 
dention of  the  testator  furnishes  the  rule,  except  where  the  assets  will  fall 
fihort  of  the  payment  of  debts,  for  then  the  legacy  is  always  held  to  be  a 
satisfaction:  and  where  it  is  so  held,  it  carries  interest  from  the  testator's 
death. 

As  to  intention,  it  is  generally  inferred  that  the  legacy  is  designed  as  a 
satisfaction  of  a  debt,  where  it  is  equal  to  or  greater  than  it,  provided  the 
payment  of  it  is  not  postponed  to  a  future  day, — for  then  it  is  not.  Nor  is 
it  material  that  it  is  not  ejusdem  generis  if  the  intention  appears.  6  Ran. 
176.  But  where  the  legacy  is  less  than  the  debt,  or  merely  contingent,  or 
where  the  debt  is  an  open  unsettled  account,  the  amount  of  which  the  tes- 
tator knew  not,  or  was  contracted  after  the  will  was  made,  it  is  presumed 
that  the  legacy  was  not  intended  as  a  satisfaction  of  the  debt.  In  all  cases, 
however,  parol  declarations  are  admissible  in  evidence  to  repel  the  pre- 
sumption of  the  satisfaction  of  a  debt  by  the  bequest  of  a  legacy  to  an  equal 
or  greater  amount,  although  the  expressions  in  the  will  may  afford  an  in- 
ference in  favor  of  the  presumption-     Toll.  337,  338. 

Where  a  testator  leaves  a  legacy  to  his  debtor,  the  debt  and  legacy  are 
set  off"  against  each  other;  if  the  debt  exceeds  the  legacy,  the  excess  must 
be  paid ;  if  the  legacy  exceeds  the  debt,  the  debt  is  to  be  deducted,  and  the 
balance  paid  to  the  legatee.  In  this  case,  however,  and  wherever  a  testa- 
tor bequeaths  a  debt  to  his  debtor,  it  operates  only  as  a  legacy,  and  if  the 
debts  require  it,  it  is  considered  assets,  and  may  be  recovered  by  the  execu- 
tor.    Toll.  338. 

"  If  a  creditor  constitutes  his  debtor  his  executor,  this  is  a  release  or  dis- 
charge of  the  debt,  whether  the  executor  acts  or  not;  provided  there  be 
assets  sufficient  to  pay  the  testator's  debt:  for  though  this  discharge  of  the 
debt  shall  take  place  of  all  legacies,  yet  it  were  unfair  to  defraud  the  testa- 
tor's creditors  of  their  just  debts  by  a  release  which  is  absolutely  voluntary." 

By  the  Virginia  law,  1  R.  C.  ch.  104,  §  57,  it  is  provided,  that  the  ap- 
pointment of  a  debtor  executor  shall  in  no  case  be  deemed  an  extinguish- 
ment of  the  debt,  unless  it  be  so  directed  in  the  will,  and  even  if  such  di- 
rection be  given,  it  amounts  but  to  a  legacy,  and  the  executor  will  be 
charged  with  it  if  necessary  for  payment  of  debts. 

Of  the  time  of  payment  of  a  legacy.  Though  by  the  will  a  legacy  is  pay- 
able immediately,  yet  payment  is  not  to  be  compelled  until  the  expiration 
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of  nine  months  from  the  testator's  death.  1  R.  C.  ch.  104,  §  58.  Yet  if  a 
legatee  or  distributee  die  within  tliat  time,  his  interest  passes  to  liis  repre- 
sentatives. Toll.  386.  Where  the  legacy  is  vested,  but  payable  at  a  future 
period,  as  to  an  infant  at  twenty-one,  and  he  dies  before  he  attains  that  age, 
his  representative  will  be  entitled  to  it  immediately  if  it  carries  interest,  but 
otherwise  not.  Where  it  is  contingent  with  a  limitation  over,  as  a  legacy 
to  A,  and  if  he  die  before  twenty-one  then  to  B,  and  A  dies  before  twen- 
ty-one, B  is  entitled  to  the  legacy  on  his  death,  for  that  is  the  time  fixed 
ibr  his  taking  it. 

To  this  division  of  our  subject  we  may  refer  those  cases  where  personal 
estate  is  devised,  to  be  divided  or  distributed  at  a  future  period  among  a 
variety  of  individuals  ;  and  as  to  this  we  may  observe, 

1.  If  a  legacy  be  given  to  two  or  more,  equally  to  be  divided  between 
them,  or  to  the  survivor  or  survivors  of  them,  and  there  be  no  special  intent 
to  the  contrary  discoverable  in  the  will,  (4  Vez.  555.  8  Vez.555,)  the  sur- 
vivorship must  be  referred  to  the  period  of  division.  4  Mad.  15.  That  pe- 
riod will  not  depend  upon  technical  words,  but  on  apparent  intention,  to  be 
collected  from  the  particular  disposition,  or  the  general  context  of  the  will, 
19  Vez.  536.  If  there  be  no  previous  interest  in  the  personalty  bequeath- 
ed to  any  other  person  before  its  ultimate  disposition  is  to  take  effect,  the 
ordinary  period  of  division  is  the  death  of  the  testator,  and  the  sarvivors  at 
bis  death  will  take  the  whole.     1  Eq.  Ca.  Ab.  293.     13  Vez.  375,  1. 

2.  But  if  a  previous  life  estate  be  given  in  the  property,  then  the  period 
of  division  is  the  death  of  the  tenant  for  life,  and  the  survivors  at  that  time' 
will  take  the  whole ;  6  Vez.  300.  10  Vez.  566.  3  Mad.  416;  unless,  in- 
deed, there  be  words  in  the  will  shewing  an  intent  that  the  interests  in  re- 
mainder should  be  vested  and  transmissible  at  an  earlier  period.  16  Vez. 
172.     5  Vez.  140. 

3.  If  a  bequest  to  all  the  children  and  grandchildren  of  the  testator  or  of 
any  other  person,  be  made  in  terms  which  vest  the  property  in  possession 
upon  his  death,  none  but  those  who  are  in  esse  at  that  time  can  take ;  for 
the  fund  is  then  distributable,  and  consequently  any  children  born  after  his 
death  are  excluded. 

4.  But  although  an  interest  in  the  subject  of  bequest  be  immediately  gi- 
ven, yet  if  the  vesting  w  possession  be  postponed,  so  that  no  immediate 
distribution  is  to  take  place,  all  who  answer  the  description,  though  boru 
after  the  testator's  death,  will  take,  provided  they  are  born  before  the  time 
when  the  fund  is  to  vest  in  possession.  The  gift  will  open  to  let  them  in, 
and  the  first  vested  interests  will  be  divested  in  quantity  by  the  birth  of  the 
subsequent  children.     1  Ball  &  Beatty,  483.     15  Vez,  125.     1  Cox,  4.3-3. 

5  Mad.  335.     1  Vez.  jr.  405.     11  Vez.  239. 

5.  But  notwithstanding  the  disposition  of  courts  of  equity  to  include  all 
the  children,  where  it  is  probable  they  were  all  equally  within  the  intention 
of  the  testator,  (10  Vez.  154.  2  Mad.  129,)  still  the  rule  of  exclusion, 
though  sometimes  wondered  at  and  styled  an  artificial  rule,  (2  Meriv.  383. 
2Bro.  404,)  has  been  declared  to  be  founded  on  strong  necessity,  and  must 
prevail  as  to  those  who  do  not  come  in  esse  until  after  the  period  fixed  for 
distribution.     11  Vez.  238.     19  Vez.  507.     1  Cox,  324.     14  Vez.  578. 

6  Vez.  49.     1  Hov.  Sup.  116. 

6.  Where  a  devise  is  made  to  all  children  or  grandchildren  who  shall 
attain  twenty-one  years  of  age.  the  period  of  distribution  is  the  time  when 
the  first  legatee  comes  of  age,  and  all  born  after  that  time  are  of  course  ex- 
cluded, upon  the  principle  of  the  rule  laid  down  in  the  last  paragraph. 
Such  was  the  case  of  Lyons  vs.  Turner,  6  Ran.  41. 

To  whom  shall  payment  be  made  in  case  of  an  infant  ?  Not  to  the  father 
or  any  relation,,  unless  he  be  also  guardian  of  the  infant.    Toll.  313.    And 
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though  in  England  the  rule  is  sometimes  relaxed  where  the  sums  are  small, 
yet  as  in  Virginia  the  guardian  must  give  bond  and  security  before  he  can 
receive  them,  so  I  conceive  a  payment  to  the  f'atlier  who  has  not  qualified 
as  guardian,  would  not  be  good. 

In  the  case  of  a  married  woman.  There  is  no  case  yet  decided  in  Virgi- 
nia which  gives  rise  to  any  doubt  as  to  the  propriety  of  payment  to  the  hus- 
band in  all  cases  whatever.  In  England,  however,  it  is  said  that  the  exe- 
cutor may  decline  paying  the  legacy  to  the  husband  if  it  exceed  £200,  un- 
less he  will  make  an  adcfjuate  settlement  on  his  wife  ;  and  that  a  court  of 
chancery  will  not  compel  him  to  do  so  except  on  such  terms.  Toll.  321. 
This  doctrine  I  have  treated  of  elsewhere. 

Of  powers  to  appoint  among  children.  Sometimes  a  testator  by  will  be- 
queaths a  sum  of  money  or  an  estate  to  be  divided  among  his  children  at 
the  discretion  of  his  wife  or  other  person.  This  power  of  appointment 
(for  such  it  is  in  elfect)  must  be  executed  fairly  and  without  fraud  :  for  if 
there  be  fraud  or  unfairness  in  the  appointment,  it  will  be  set  aside  by  a 
court  of  equity,  and  that  court  will  proceed  to  make  the  division.  And  it 
must  be  observed,  that  wherever  the  court  undertakes  to  rectify  the  parti- 
tion made  by  the  trustee,  it  cannot  do  otherwise  than  decree  an  equal  dis- 
tribution, disposing  of  the  property  as  in  default  of  an  execution  of  the 
power:  for  when,  from  any  causn,  the  power  devolves  on  the  court,  equali- 
ty is  the  rule.     1  Vern.  67.     5  Vez.  362.     Gil.  33.* 

If  the  words  of  the  power  be  "  to  be  disposed  of  among  my  children  as 
A  shall  think  proper,"  they  include  children  of  any  marriage,  and  if  any 
child  be  excluded,  the  power  is  unduly  executed.  If  the  words  are  "to 
such  of  my  children  as  he  may  think  proper,"  or  "  to  one  or  more,"  or  "  to 
any  of  them,"  a  latitude  is  given  to  appoint  to  one  only. 

Where  the  power  is  so  framed  as  to  require  that  something  should  be 
given  to  all,  but  at  the  same  time  implies  a  discretion  to  appoint  to  one 
more  than  to  another,  it  is  of  course  competent  to  the  person  having  the 
right  of  dividing  the  fund,  to  make  between  the  appointees  an  unequal  divi- 
sion. On  the  other  hand,  he  must  make  a  fair,  substantial,  and  reasonable 
appointment :  for  one  that  is  illusory  is  considered  as  fraudulent ;  as  where 
£200  were  given  out  of  £18,000,  or  a  guinea  or  five  guineas  out  of  a  largo 
estate.  At  law,  indeed,  if  any  share,  however  small,  be  allowed,  the  ap- 
pointment is  effectual ;  4  Vez.  785  ;  but  in  equity,  it  now  seems,  the  cha- 
racter of  the  transaction  will  be  looked  into,  and  if  the  portion  allotted  to 
one  be  illusory,  the  allotment  will  be  set  aside  ;  16  Vez.  22;  and  a  new 
allotment  by  the  court  is  then  made,  which,  as  I  have  said,  is  always  upon 
the  principle  of  equality.  The  exercise  of  this  power  of  setting  aside  ap- 
pointments because  they  are  illusory,  seems  to  be  regretted  ;  yet  perhaps 
there  is  none  more  salutary  when  exerted  with  caution.  While,  on  the  one 
hand,  it  must  be  admitted  to  be  wise  to  permit  a  parent  to  transfer  to  ano- 
ther that  right  of  discrimination  among  children,  according  to  their  good 
conduct,  which  he  would  have  exercised  himself,  and  which  furnishes  one 
of  the  most  powerful  means  of  control ;  it  is,  on  the  other,  scarcely  less 
necessary  that  the  courts  should  exert  a  supervising  power  in  order  to  pre- 
vent the  fraudulent  or  arbitrary  and  oppressive  exercise  of  it.  See,  on 
this  subject,  Gilmer  27,  and  the  cases  there  cited.  Toll.  319.  2  Fon.  201. 
]  Mad.  217,  251. 

When  an  appointment  is  made  to  several  persons,  at  different  times  or  in 
unequal  portions,  and  a  residue  is  left  unappointed,  the  appointees  shall  be 

'Where  a  testator  directs  liis  estate  to  be  kept  together  for  llie  support  of  his  family,  an  equal  ap- 
propriation of  its  revenues  to  the  respective  members  of  it  seems  by  no  means  to  be  implied.  One 
might  require  more  in  one  year  for  education,  medical  attendance,  «&c.,  than  another,  and  the  fund 
should  be  used  precisely  as  the  parensfamilia  himself  would  have  probably  used  it  had  he  lived. 
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allowed  to  participate  in  the  unappointed  surplus,  upon  bringing  the  value 
of  their  appointments  at  the  time  they  were  made  into  account,  without 
accounting  for  interest,  profits,  or  increase.  4  Ran.  506.  This  is  the  prin- 
ciple, we  may  remember,  in  cases  of  hotchpot ;  and  as  in  case  of  a  total 
failure  to  appoint,  equality  is  the  rule  of  equity,  so  where  there  is  a  partial 
appointment  equity  follows  the  same  rule  as  to  the  residuum.  The  ap- 
pointees, however,  must  account  for  interest,  &c.  subsequent  to  the  death 
of  the  trustee  having  the  power  of  appointment.     Id. 

When  an  appointment  is  made  in  pursuance  of  a  power  which  does  not 
prescribe  the  mode,  it  must  be  made  in  such  way  as  would  pass  the  proper- 
ty if  it  belonged  to  the  person  making  the  appointment.  4  Ran.  566^ 
Therefore  an  oral  appointment  of  slaves  without  delivery  of  possession  is 
void.     Ibid. 

0/  recommendatory  or  precatory  bequests.  Where  a  testator  by  his  will 
does  not  expressly  create  a  legacy,  but  uses  terms  of  recommendation,  or 
precatory,  or  expressing  a  hope,  or  "  that  he  has  no  doubt  that  his  wife  or 
other  person  to  whom  he  has  given  an  estate,  or  devised  his  property,  will 
provide  for  persons  named  jn  the  will," — if  the  objects  with  regard  to  whom 
such  terms  are  used,  are  certain,  and  the  subjects  oi'  property  to  be  given 
are  also  certain,  the  words  are  considered  imperative,  and  create  a  trusts 
8  Vez.  380.  And  this  seems  to  be  the  law,  notwithstanding  a  complete 
power  of  disposition  in  the  wife  or  other  person  to  sell  and  dispose  of  the 
property  at  pleasure.  See  Gil.  27,  31.  Such  words  of  desire,  advice,  and 
recommendation  to  an  executor,  are  always  deemed  legatory,  especially 
when  accompanied  with  a  devise  expressly  in  trust ;  and  they  convey  an  in- 
terest which  may  be  maintained  in  equity,  even  though  the  testator  forbids 
all  suits  about  his  estate.     2  Mad.  6. 

Besides  these  formal  legacies,  contained  in  a  man's  will  and  t6Staftient^ 
there  is  also  permitted  another  death-bed  disposition  of  property;  which  is 
called  a  donation  causa  mortis.  And  that  is,  when  a  person  in  his  last  sick- 
ness, apprehending  his  dissolution  near,  delivers,  or  causes  to  be  delivered 
to  another,  the  possession  of  any  personal  goods  (under  which  have  been 
included  bonds,  and  bills  drawn  by  the  deceased  upon  his  banker,*)  to  keep 
in  case  of  his  decease.  This  gift,  if  the  donor  dies,  needs  not  the  assent 
of  his  executor  :  yet  it  shall  not  prevail  against  creditors  ;  and  is  accom- 
panied with  this  implied  trust,  that  if  the  donor  lives,  the  property  thereof 
shall  revert  to  himself,  being  only  given  in  contemplation  of  death  or  mor-^ 
tis  causa,  and  if  there  be  not  an  actual  delivery  and  continuing  possession 
in  the  donee,  the  gift  will  be  void  as  a  donatio  mortis  causa.  2  Barn.  &  Aid. 
551.  But  delivery  is  not  essential  where  the  decedent  draws  a  bill  on  his 
banker,  and  endorses  it  for  the  donee's  benefit,  for  a  purpose  which  sup- 
poses death,  as  for  mourning.     I  Rop.  6. 

7.  "When  all  the  debts  and  particular  legacies  are  discharged,  the  sur- 
plus or  residuum  must  be  paid  to  the  residuary  legatee,  if  any  be  appointed 
by  the  will  ;  and  if  there  be  none,  it  was  long  a  settled  notion  that  it  de- 
volved to  the  executor's  own  use.  by  virtue  of  his  executorship.  But  what- 
ever ground  there  might  have  been  formerly  for  this  opinion,  it  seems  now  to 
be  understood  with  this  restriction  ;  that  although  where  the  executor  has 
no  legacy  at  all,  the  residuum  shall  in  general  be  his  own :  yet  wherever 
there  is  sufficient  on  the  face  of  a  will  (by  means  of  a  competent  legacy  or 
otherwise)  to  imply  that  the  testator  intended  his  executor  should  nof  have 
the  residue,  the  undivided  surplus  of  the  estate  shall  go  to  the  next  of  kin, 
the  executor  then  standing  upon  exactly  the  same  footing  as  an  administra- 
tor :  concerning  whom  indeed  there  formerly  was  much  debate,  whether  o? 

*Sedvide,IiC.L.R.287. 
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no  he  could  be  compelloil  to  make  any  distribution  of  the  intestate's  estate. 
For,  though  (after  the  administration  was  taken  in  cfTect  from  the  ordinary, 
and'transffcrred  to  the  relations  of  the  deceased,)  the  spiritual  court  en- 
deavored to  compel  a  distribution,  and  took  bonds  of  the  administrator  for 
that  purpose,  they  were  piohibited  by  the  temporal  courts,  and  the  bonds 
declared  void  at  law.  And  the  right  of  the  husband  not  only  to  administer, 
but  also  to  enjoy  exclusively  the  ctfects  of  his  deceased  wife,  depends  still 
on  this  doctrine  of  the  common  law  :  t!ie  statute  of  frauds  declaring  only, 
that  the  statute  of  distributions  does  not  extend  to  this  case.  But  now 
these  controversies  are  quite  at  an  end"  in  England,  in  consequence  of  their 
statutes  of  distribution.  In  Virginia,  after  payment  of  debts  and  legacies, 
the  residuum  belongs  to  the  residuary  legatee,  if  there  be  one,  and  if  not, 
it  goes  in  a  course  of  distribution  pointed  out  by  the  act  of  wills.  1  R.  C. 
ch.  104,  §  29,  31.  Th.it  act  provides  that  where  any  person  shall  die  in- 
testate as  to  his  goods  and  chattels,  or  am/  part  thereof,  after  funeral  expen- 
ses and  otlier  debts  paid,  one  moiety  (if  there  be  no  child,)  or  if  there  be  a 
child,  one-third  of  the  surplus  shall  go  to  his  wife — the  slaves  for  life,  the 
other  personal  estate  in  absolute  property  :  the  residue  (as  also  the  slaves 
in  the  wife's  share  after  her  death,)  or  if  there  be  no  wile,  the  whole  sur- 
plus is  to  be  distributed  to  the  same  persons,  and  in  the  same  proportions, 
as  the  lands  of  an  adult  arc  directed  to  descend.  The  husband  is  not  to  be 
compelled  to  make  distribution. 
Here  observe, 

1.  The  statute  provides  for  a  partial  intestacy  ;  so  that  the  residuum 
which  (in  case  of  a  will)  formerly  most  commonly  went  to  the  executor,  if 
there  was  no  residuary  legatee,  now  goes  to  the  relations  of  the  decedent. 
See  1  Wash.  53.     See,  however,  5  Rand.  78. 

2.  One  moiety  shall  go  to  the  wife  where  there  is  no  child,  and  there  is 
a  total  or  partial  intestacy.  But  where  the  testator  makes  a  will  and  she 
renounces  its  provisions,  she  will  have  only  one-third  of  the  slaves  for  life, 
though  he  left  no  child.     See  §  26. 

o.  The  widow  takes  nothing,  either  in  the  slaves  or  other  chattels,  till  the 
funeral  expenses  and  debts  are  paid. 

4.  The  distributees  rank  as  follows  :  First ;  the  children  or  other  descen- 
dants, taken  by  stocks  if  in  different  degrees,  and  per  capital^  in  ihe  same 
deoree.  Second  ;  if  no  children,  then  the  father.  Third  ;  for  default  of 
these,  then  the  mother,  brothers,  and  sisters,  and  their  descendants,  or  such 
of  them  as  there  maybe.  Fourth;  after  these,  the  grandfathers,  &c.  ac- 
cording to  the  law  of  descen-ts. 

5.  The  slaves  held  by  the  wife  for  life,  become  the  property  of  her  second 
husband  for  her  life,  if  she  nwirries,  and  if  he  dies  before  her,  they  go  to 
his  representatives.     2  Mun.  501. 

6.  The  act  says  nothing  of  the  husband's  right  in  the  wife's  property  on 
her  dying  intestate,  except  to  protect  him,  when  he  becomes  her  adminis- 
trator from  the  duty  of  distribution.  Hence,  by  becoming  administrator  he 
secures  the  whole  property  irrevocably  to  himself,  though  it  will  in  his  hands 
be  subject  to  the  debts  of  the  wife  ;  and  if  he  should  die  after  administer- 
ing, his  executor  or  next  of  kin  will  have  the  right,  and  if  they  fail,  whoev- 
er does  administer  will  be  trustee  for  them.  Toll.  116,  372.  See  4  Mun. 
231.  In  short,  the  right  of  administration  accompanied  by  an  exemption 
from  the  obligation  to  distribute,  seems  to  include  a  right  to  the  property. 
See  1  P.  Wms.  382. 

7.  Children  advanced  must  bring  their  advancements  into  hotchpot.  Of 
this  enough  has  been  said  elsewhere. 

The  personal  property  of  a  decedent,  wherever  situated,  must  be  distri- 
buted according  to  th«  law  of  ihe  country  where  hi»  domicil  wa^,  (4  John. 
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C.  469.  Ambler,  25.  2  Vez.  35,)  and  such  prima  facie  is  the  place  of  his 
residence  ;  but  that  maybe  rebutted  or  supported  by  circumstances  ;  for  al- 
though the  locality  of  the  party's  abode  at  the  time  of  his  death  determines  the 
rule  of  distribution,  yet  it  must  be  a  stationary,  and  not  an  occasional  re- 
sidence, which  will  enable  the  municipal  institutions  to  attach  on  the  pro- 
perty.    ]  Woode.  385.     Amb.23,415.     3  Vez.  198,  iiOl.     3  Cranch,  324. 

3  John.  C.  190.  Thus,  if  an  Englishman  resident  in  P^ngland  has  person- 
al property  here,  it  will  be  distributed  according  to  Englisii  law  ;  and  so  if 
a  Virginian  has  personal  property  in  England,  it  will  be  distributed  accord- 
ing to  our  law,  though  administration  must  in  either  case  be  taken  out  ia 
the  country  where  the  property  is.     See  1  Cranch,  259. 

But  it  is  said  that  the  home  creditors  must  lirst  be  paid,  before  the  ad- 
ministrator can  send  the  surplus  fund  to  the  country  of  the  proper  domicil 
o^  the  intestate.*  After  the  payment  of  tlie  debts,  it  seems  to  have  been 
supposed,  that  it  would  depend  on  circumstances  whether  a  court  of  equity 
would  proceed  to  decree  an  account  and  distribution  according  to  the  law 
of  the  domicil,  or  would  direct  the  assets  to  be  remitted  to  the  foreign  ad- 
ministrator, and  send  the  parties  abroad  to  seek  their  rights  in  a  foreign  tri- 
bunal. See  1  Mason,  408,  and  the  other  cases  cited  2  Kent,  347.  It 
seems  also  to  have  been  held  that  the  administrator  in  the  foreign  country 
is  ancillary  to  the  executor  or  administrator  of  the  domicil  ;  see  3  Picker- 
ing, 128,  cited  2  Kent,  348;  and  if  there  be  neither  creditors,  nor  legatees, 
nor  distributees,  then  the  assets  are  to  be  remitted  to  the  executor  in  the 
country  of  the  testator's  domicil.     Id.     Sed  quaere,  and  see  1  Ran.  108. 

What  facts  constitute  the  domicil  has  been  a  question  frequently  discuss- 
ed. There  is  no  fixed  or  definite  period  of  residence  requisite  to  create  it. 
It  may  be  short  or  long,  according  to  circumstances.  It  depends  on  the 
actual  and  presumed  intention  of  the  party.  A  person  being  at  a  place  is 
prima  facie  evidence  that  he  is  domiciled  there  ;  but  this  may  be  explained, 
and  the  presumption  rebutted.  The  place  where  a  man  carries  on  his  es- 
tablished business,  or  professional  occupation,  and  has  a  liome  and  resi- 
dence, is  his  domicil,  and  he  has  all  the  privileges  and  is  bound  by  all  the 
duties  flowing  therefi'om.  Though  his  family  reside  part  of  the  year  at 
another  place,  such  place  is  regarded  only  as  a  temporary  residence,  and 
the  home  domicil  for  business  takes  away  the  character  of  domicil  from  the 
other.  The  original  domicil  continues  until  fairly  changed  ;  and  if  a  par- 
ty has  two  contemporary  domicils,  and  a  residence  in  each  alternately  of 
equal  portions  of  time,  Lord  Alvanley  thought  that  the  place  of  his  business 
was  the  place  of  his  domicil.  See  2  Kent,  34(5,  in  note  citing  2  Bos.  &, 
Pul.  229,  note.     3  Vez.  201,202.     5  Vez.  788,  789.     iJohn.  C.  366,  note. 

4  Cowen,  516. 

Having  thus  gone  through  the  duties  of  the  executor  and  administrator, 

1  shall,  before  dismissing  the  subject,  add  a  fev/  remarks  on  Eome  other  to- 
pics connected  with  it. 

1.  The  executor  or  administrator  is  the  proper  representative  of  the  per- 
sonal estate,  and  .ill  suits  should  be  brought  by  and  against  them.  In  some 
special  cases  the  rule  seems  to  have  been  relaxed  ;  as  where  there  was  col- 
lusion between  the  executor  and  the  person  sued,  or  there  v/as  no  executor 
or  administrator  to  sue.     G  John.  132,  citing   1  Vez.  103.     6  Vez,  749. 

*  Del)ts  follow  tlio  person  of  the  creditor  anJ  not  of  tlie  debtor.  2  \'ei.  35.  And  bon(is  are  bona 
notabilia  wliercverii.ev  liappen  to  beat  the  testator's  death.  Dyer,  3J5,  a.  :see  1  Sauii.  274.  Flow. 
5i9,  6.    II  Viner,  79.  "l  Roll.  909.    Godol.  72. 

A  resident  of  Kentucky  dying  and  having  a  claim  agaiti'^t  the  C  W.  of  Virginia,  it  ,\vas  held  that 
the  jurisdiction  to  grant  adniinistralion  was  in  the  court  of  Henrico,  as  ihe  seal  of  government,  and 
iiH  i-he  docnmeiUurj  ei-idc/t:es  of  the  debts  duo  frciu  the  C.  V/.  arc  at  Hichraoud  within  that  county. 

2  Leigh.  248. 
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Becklcy  vs.  Dorrington,  cited  3  Bro.  (iH.     4  Bro,  270.     1 1  Vez.  29.     This 
is  analagous  to  the  doctrine,  4  Miin.  298. 

2.  Upon  the  death  of  an  executor  without  executor,  or  of  an  adminis- 
trator, an  administrator  de  bonis  non  wc  have  seen  is  to  be  appointed.  In 
reference  to  the  relationship  between  liim  and  the  executor,  or  former  ad- 
piinistrator,  v/e  may  observe  : 

First,  That  the  administrator  de  bonis  non  is  entitled  to  recover  all  the 
unadministered  assets  of  the  first  testator.* 

Secondly,  The  wasting  of  assets  seems  to  be  considered  as  to  this  mat-r 
tor  an  administering;  for  the  administrator  de  bonisnon  cannot  sue  the  re-- 
presentative  of  the  former  executor  or  administrator  either  at  law  or  in  e- 
quity,  to  recover  the  amount  of  assets  wasted  or  converted  by  them,t  but 
only  for  such  assets  as  may  yet  be  in  their  hands  unadministered  and  not 
wasted.  Creditors,  legatees,  and  distributees,  arc  the  proper  persons  to 
bring  such  suit.     5  Ran.  51. 

3.  If  an  executor  obtain  judgment  against  the  debtor  of  his  testator,  and 
then  dies,  the  suit  may  be  revived  by  scire  facias,  as  well  as  by  action  of 
debt  on  the  judgment,  in  tl)c  name  of  the  administrator  de  bonis  non;  and 
it  is  not  necessary  or  proper  that  he  should  commence  anew  action  for  the 
same  debt,  or  that  the  administrator  of  the  executor  should  revive  the  suit. 
Dykes  vs.  Woodhouse,  3  Ran.  287 ;  and  now  see  acts  1830,  ch.  32. 

4.  Of  a  devastavit.  A  devastavit  is  a  wasting  of  the  assets.  It  may  bo 
incurred  in  various  ways,  either  by  acts  of  abuse,  as  by  embezzling  or  con- 
suming the  property  without  paying  either  debts  or  legacies,  or  by  misap- 
plying it  in  maintenance  of  the  testator's  family,  (2  C.  L.  Rep.  282,)  or  in 
paying  debts  of  inferior  dignity,  when  there  are  not  assets  sufficient  to  pay 
those  of  higher  grade. t 

If  the  executor  compounds  or  releases  debts,  actions,  or  demands,  for  less 
than  he  ought — or  cancels  a  bond  belonging  to  the  estate,  he  is  chargeable 
with  the  amount  really  due,  whether  he  received  it  or  not.  So  if  he  subr 
mits  a  claim  to  arbitration,  and  the  arbitrators  do  not  award  him  the  full  val- 
ine, he  is  answerable  for  the  difference.  If  he  takes  a  bill  of  exchange  in 
payment  of  a  debt,  or  shifts  securities,  he  is  chargeable  with  the  debt  though 
it  be  lost.  So  if  he  pays  an  usurious  or  gaming  bond,  it  shall  be  his  own 
loss.  5Mun.223.  So  if  he  permits  interest  and  costs  to  accumulate  when 
he  has  assets  in  his  hands,  or  unnecessarily  appeals  for  delay,  he  is  charge-!' 
able  with  the  loss,  unless  he  can  shevy  that  the  assets  could  not  have  been 
applied  immediately  to  the  discharge  of  the  debt.  If  he  fails  to  sue,  and 
the  debt  is  lost  by  insolvency, ||  or  by  the  operation  of  the  statute  of  limita- 
tions ;  or  if  he  unreasonably  delay  disposing  of  the  goods,  by  which  they 
become  injured,  or  are  taken  out  of  his  hands;  or  if  he  sells  them  at  an  un- 
dervalue (though  it  be  the  appraised  value)  he  is  chargeable.  If,  without 
his  default,  the  goods  are  taken  from  him,  he  must  sue  the  wrongdoer,  and 
will  not  then  be  chargeable  farther  than  the  damages  he  recovers,  which 
will  then  be  assets.  If  he  invests  money  in  the  funds,  he  is  not  answera- 
ble for  fall  of  stocks ;  but  if  he  keep  it  by  him,  he  shall  be  chargeable  with 
interest,  for  he  might  by  application  to  a  court  of  chancery,  have  received 
their  authority  for  investing  it.     1  Wash.  249. 

Yet  it  seems  an  executor  is  not  in  all  cases  bound  to  plead  the  act  of 
limitations,  (1  Eq.  Ca.  305,  ca.  13.     15  Vez.  498,)  though  the   objection 

*  Where  the  cause  of  action  is  one  forvvliicli  the  first  executor  oradministrator  might  have  sued  in 
his  representative  character,  the  administrator  de  bonis  non  may  sue.     ]  Barn.  &  Cres.  150. 


t  See  how  this  principle  is  modified.    2  Leigh,  512. 

tTiie  decree  against  an  executor,  either  at  the  sui 
ropriis  if  lie  acknowledges  assets  or  is  found  to  have 

II  Yet  until  recovered,  debts  are  not  assets.    2  C.  L.  Rep.  282. 


t  Tiie  decree  against  an  executor,  either  at  the  suit  of  a  creditor  or  legatee,  should  be  de  bonis 
propriis  if  he  acknowledges  assets  or  is  found  to  have  assets  in  his  hands.    3  Kan.  434,  . 
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may  be  taken  by  other  creditors  in  a  court  of  equity,  before  the  master. 
Nor  is  the  executor  personally  bound  for  costs  or  damages  on  an  appeal, 
if  there  are  assets  suflicient  to  pay  thoni,  wlicre  there  appears  to  have  been 
reasonable  cause  for  this  appeal.  Nor  is  he  chargeable  if  he  put  out  mo- 
ney on  apparently  good  real  security,  when  for  any  cause  he  was  unable  to 
dispose  of  it  in  administration ;  nor  has  he  been  held  liable  where,  to  get 
rid  of  a  bad  tenant  who  had  become  insolvent,  he  released  arrears,  and  gave 
him  a  sum  to  surrender  possession.  In  such  case,  where  it  appeared  that 
he  acted  with  a  view  to  benefit  the  estate,  he  was  allowed  both.  For  the 
same  reason  he  was  absolved  where  he  had  sold  a  military  certificate  at  the 
current  price,  although  such  certificates,  from  unforsccn  circumstances,  af- 
terwards rose  very  much  in  value.     2  Call,  95. 

If  the  husband  be  executor  in  right  of  his  wife,  and  commit  a  devastavit, 
he  alone  is  liable ;  but  if  an  executrix  Avastes  the  assets  and  afterwards 
marries,  her  husband  and  herself  arc  both  chargeable. 

A  devastavit  by  one  executor  or  administrator  shall  not  charge  liis  com- 
panion, and  if  there  be  several,  each  shall  be  liable  only  for  what  he  receives, 
and  may  plead  separately  a  plea  of  fully  administered  ;  but  if  he  has  in  any 
wise  contributed  to  the  devastavit  of  the  other,  and  has  paid  moneys  over 
to  him,  or  joined  in  receiving  moneys  which  he  has  permitted  the  other  to 
retain,  he  is  answerable.  Toll.  484.  Moreover,  in  Virginia,  where  bond 
is  required  of  executors  and  administrators,  they  are  answerable  for  each 
other,  if  they  unite  in  the  same  bond. 

In  reference  to  this  subject  of  the  liability  of  executors  for  the  acts  of 
each  other,  it  is  proper  here  to  advert  to  a  distinction  generally  taken  be- 
tween them  and  trustees.  For  it  is  said,  if  executors  join  in  receipts,  each 
is  responsible  for  what  the  other  receives  ;  but  not  so  as  to  trustees,  unless 
they  so  join  as  that  it  is  impossible  to  distinguish  what  was  received  by  one 
and  what  by  the  other.  2  Fonb.  184,  text.  To  a  clearer  understanding 
of  this  matter,  let  us  see  in  what  respect  the  rule  is  the  same,  both  as  to 
trustees  and  executors,  and  in  what  it  is  different. 

1.  When  either  an  executor  or  trustee  having  received  the  trust  money, 
hands  it  over  to  his  companion,  he  shall  be  charged  ;  for  where  by  any  act  or 
agreement  of  a  trustee  or  executor,  money  gets  into  the  hands  of  a  co-ex- 
ecutor or  co-trustee,  the  former  is  responsible  as  well  as  the  latter.  2  Fonb. 
note,  pa.  184.  And  this  upon  good  reason,  for  having  once  had  the  money 
safe  in  his  own  hands,  he  ought  not  to  have  permitted  it  to  go  into  the  hands 
of  the  other.  So  if  he  permits  his  companion  to  receive  funds,  which  he 
had  a  right  to  prevent  and  could  have  prevented  his  receiving. 

2.  Where  two  executors  join  in  giving  a  receipt  for  money,  the  presump- 
tion is,  that  it  was  jointly  received,  and  both  are  chargeable;  yet  it  seems 
such  joint  receipt  is  not  conclusive  evidence  to  charge  either  with  what  the 
other  in  fact  received.  1  Hov.  Sup.  235.  And  the  rule  is  the  same  as  to 
trustees;  for  each  is  chargeable,  unless  one  can  discharge  himself  by  shew- 
ing that  his  joining  was  necessary,  or  merely  formal  ;  that  the  money  was 
in  fact  paid  to  his  companion  without  his  consent  or  direction,  and  that  it 
was  out  of  his  power  to  control  or  secure  the  money.  5  John.  C.  296. 
Without  such  proof  to  rebut  the  presumption,  arising  from  the  joint  re- 
cei[)t,  that  the  funds  came  into  the  possession,  or  was  under  the  control 
of  both,  both  will  be  responsible,  whether  they  be  executors  or  trustees. 

3.  The  difference  between  the  case  of  executors  and  trustees,  arises  out 
of  the  fact,  that  each  executor  has  complete  authority  over  the  assets  in  his 
hands  and  the  estate  of  his  testator  generally  ;  whereas  each  trustee  has 
not.  One  trustee  cannot  act  without  the  other.  Thus  the  sale  of  a  slave 
by  one  executor  is  good,  whether  the  other  assents  or  not.  So  is  the  re- 
ceipt of  a  debt,  and  the  release  of  the  bond.     If,  therefore,  A  joins  B  in 
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a  bill  of  sain  of  the  slave,  or  release  of  the  debt,  or  in  a  receipt  of  the  mo- 
ney, he  can  only  do  so,  because  Jie  in  fact  receives  the  money,  or  is  willing 
to  sanction  the  payment  to  13  ;  which  brings  it  within  the  princi|)Ies  above 
mentioned.  But  with  respect  to  trustees,  it  is  otherwise  in  many  cases. 
Thus,  if  A  and  B  are  appointed  trustees  to  sell  an  estate,  both  must  unite 
in  the  conveyance,  or  the  trust  could  never  be  executed.  Now  both  being 
equally  entrusted,  one  has  as  much  riyiit  as  the  other  to  receive  the  pur- 
chase money  ;  and  if  cither  was  to  refuse  to  convey  unless  the  whole  was 
paid  to  him,  the  trust  might  fail  of  execution.  Hence,  if  A  receives  one  half 
and  B  the  other,  A  is  not  responsible  for  the  amount  received  by  B,  for  he 
had  no  right  to  controul  his  receipt  of  that  part  nor  to  refuse  to  convey  un- 
less it  was  paid  to  himself.  See  2  Fon.  181.  The  only  difference,  then, 
between  the  case  of  executors  and  trustees  seems  to  be,  that  from  their  uni- 
ting in  an  act,  the  law  implies  in  many  cases  an  assent,  authority,  and  sanc- 
tion in  the  case  of  former,  which  it  will  not  necessarily  imi)ly  from  the  same 
act  as  to  tJie  latter. 

See  on  this  subject  7  John.  C.  22,  23.  5  John.  C.  283.  19  John.  427, 
6  John.  C.  16.     toll.  485.     IG  Vez.  477.     1  Merivale,  712.     7  E.  266. 

4  Vez.  596.     11  Vez.  252,  333,  324.     7  Vez.  166.     1  Sch.  &  Lef.  341. 

5.  Of  the  indulgence  of  equity  to  executors.  Courts  of  equity  have  man- 
ifested no  little  indulgence  towards  executors  of  late  years,  and  particularly 
^n  Virginia ;  and  much  leniency  is  also  to  be  discovered  in  the  system  of 
our  laws  in  respect  to  them.  Thus.,  if  an  executor  lend  money  on  real 
eecurity,  which  ai  the  time  there  was  no  reason  to  suspect,  he  shall  not  be 
held  responsible  though  it  afterwards  prove  bad.  So  if  he  compound  debts, 
or  call  in  debts  whicii  are  out  at  interest,  yet  if  he  acts  bona  fide,  without 
benefit  to  himself,  and  with  a  view  to  benefit  the  estate,  he  shall  not  be  pre- 
judiced. Toll.  481.  So,  though  a  man  is  usually  responsible  for  the  acts 
of  his  agent,  yet  where  a  loss  is  incurred  through  the  agent  of  an  executor, 
be  shall  not  be  made  liable  where  a  reasonable  presumption  appears 
from  the  credit  given  him  by  the  testator  in  his  lifetime,  and  from  his  rank 
i.B  life,  that  he  might  be  trusted.  3  Mun.  198,  2U2.  Toll.  481.  See  3 
Vez.  565.  3  Atk.480.  So  where,  under  the  authority  of  the  will,  he  puts 
money  out  at  interest,  and  changes  bonds  or  shifts  securities,  he  shall  not 
be  responsible  for  insolvencies,  unless  it  were  done  injudiciously  or  fraud- 
ulently.    3  Mun.  288. 

Executors  acting  under  professional  advice  are  protected.     1  Vez.  jr.  41. 

5  Vez.  144.     4  John.  C.  629. 

On  the  other  hand,  a  court  of  equity  will  not  permit  the  executor  to  use 
the  estate  for  his  profit.  He  is  a  trustee,  and  whatever  profit  he  makes  is 
for  the  benefit  of  those  concerned.  So  that  if  he  compound  or  buy  in 
debts  at  an  underrate,  or  lends  the  money  at  interest,  or  lays  out  the  money 
of  the  estate  in  stock,  and  sells  it  afterwards  at  a  profit,  he  must  account 
for  all  that  is  gained  by  the  traffic.  Toll.  480,  481.  5  John.  C.  409,  514. 
4  John.  C.  303.  If  the  profits  cannot  be  ascertained,  he  is  charged  with 
interest.  Id.  See  also  1  John.  C.  510,  535,  623,  629.  2  John.  C.  30. 
And  so,  I  conceive,  where  it  can  be  clearly  proved  that  the  executor  has 
applied  the  moiieys  of  the  estate  in  the  purchase  of  lands,  the  persons  in- 
terested may  consider  him  as  a  trustee  for  them. 

In  various  other  respects  courts  of  equity  have  been  indulgent  to  execu- 
tors. Thus  they  are  not  denied  justice  though  they  have  culpably  delayed 
settling  their  accounts,  where  they  appear  to  have  made  no  advantage  by  it; 
2  Call,  102;  and  where  they  have  delivered  the  estate  up  to  the  manage- 
ment of  one  legatee  for  his  benefit  and  that  of  a  co-legatee,  their  represen- 
tatives have  not,  after  a  lapse  of  considerable  time,  and  under  strong  cir- 
cumstancesj  been  held  to  a  strict  production  of  vouchers,  although  they 
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failed  to  account  as  they  ouglit  to  have  done.  1  Mini.  150.  Yet  the 
omission  to  file  an  inventory  is  an  imputation  against  an  executor,  which 
always  induces  a  court  to  bear  hard  on  him.  ii  John.  C.  60.  2  Vez.  19-1. 
In  a  like  spirit  of  liberality  relief  has  been  given  in  equity  to  an  executor, 
though  he  has  in  strictness  failed  to  delend  himself  effectually  at  law  ;  4 
Mun.  G8.  G  ]\Iun.  377  ;  and  courts  of  law,  pursuing  the  same  policy  indi- 
cated by  the  character  of  our  institutions,  permit  at  any  time  the  plea  of 
pleue  admiiiistravit  to  be  filed,  provided  it  docs  not  produce  delay.  1  H. 
&  M.  28.  This  temper  seems  obviously  to  become  more  and  more  liberal, 
Ibrit  appears  that  equity  will  not  only  relieve  where  from  the  difficult  and 
perplexed  state  of  tlie  assets  the  executor  is  embarrassed  in  his  defence ; 
6  Mun.  377.  1  Ran.  478,  S.  C.  ;  but  will  even  in  cases  of  difficulty  allow 
the  executor  to  bring  the  creditors  before  it  in  order  to  prevent  his  being 
betrayed  into  the  commission  of  a  devastavit :  Toll.  455:  though  this  has 
been  denied  by  other  authorities.  See  4  Vez.  638.  4  John.  C.  619. 
Where,  from  a  conviction  that  the  assets  were  abundant,  he  went  on  to 
pay  simple  contract  debts,  and  part  of  the  assets  were  afterwards  destroyed 
by  fire,  and  he  was  then  sued  upon  a  bond,  equity  relieved.  2  Free.  1. 
1  Mad.  40.  And  like  relief  was  given  where  a  part  of  the  assets  were  re- 
covered by  superior  title.  1  Ran.  421.  1  Wms.  354.  1  JMad.  63.  In  a 
yet  stronger  case,  the  executor  was  relieved  where  he  had  confessed 
judgments  and  given  forthcoming  bonds,  because  by  a  subsequent  very  great 
and  general  depreciation  of  property,  the  assets  which  had  been  deemed 
abundant  proved  inadequate.  1  Ran.  438.  These  doctrines,  it  must  be 
confessed,  are  not  in  the  spirit  of  some  earlier  cases  in  our  courts.  See  2 
H.  &  M.  575,  where  the  executor  was  in  equity  held  bound  by  his  confes- 
sion of  judgment,  notwithstanding  a  deficiency  of  assets.  In  this  case, 
however,  it  appeared  to  have  been  made  in  some  degree  on  the  considera- 
tion of  indulgence. 

When  an  executor  has  committed  a  devastavit,  the  creditor  may  pursue 
him,  according  to  the  circumstances,  by  action  on  his  bond  at  law,  or  by 
bill  in  equity.  If  he  sues  at  law  on  the  executor's  bond,  he  must  first  have 
recovered  a  judgment  ascertaining  his  debt.  On  this  judgment  he  must 
sue  out  execution  against  the  decedent's  goods,  and  have  it  levied  on  them- 
if  he  can  reach  them,  and  if  not  he  must  procure  a  return  of  nulla  bona 
upon  a  fieri  facias f  as  I  have  already  said  ;  and  he  may  then  immediately 
sue  upon  this  bond.  In  this  suit  he  must  set  forth  as  a  breach  of  the  con- 
dition, that  the  executor  has  wasted  the  assets,  and  has  failed  to  pay  his 
debt,  though  he  had  assets  in  bis  hands.  If  he  succeeds  in  his  action,  the 
body  and  goods  of  the  executor  himself,  and  of  his  securities,  are  Hable, 
and  the  lands  of  all  of  them  are  in  like  manner  bound  as  for  their  own 
debt.  But  if  the  creditor  does  not  know  the  state  of  the  assets,  he  may 
file  a  bill  in  equity  for  a  discovery  of  assets,  and  upon  obtaining  the  de- 
sired information,  may  then  either  proceed  at  law,  or  go  on  with  his  bill  to 
obtain  relief  in  chancery.  I  Wash.  167.  6  Mun.  29.  4  Mun.  289.  5 
Mun.  179.  In  this  suit  he  may  make  the  legatees  parties,  if  they  have  Laen 
paid  their  legacies,  in  order  to  compel  them  to  contribute  or  refund  propor- 
tionably,  and  if  this  be  his  object,  they  must  all  be  brought  before  the  court, 
that  the  burden  may  be  properly  distributed.  Nevertheless,  he  may,  if  he 
chooses,  take  his  decree  against  the  executor  instead  of  the  legatees  ;  and 
where  it  appears  he  has  improperly  paid  over  the  goods  and  chattels,  the 
decree  will  in  the  first  instance  be  against  him  personally,  as  for  his  own 
debt.  2  Ran.  507.  3  Ran.  434.  Where  the  executor  or  administrator 
dies  without  any  personal  representative,  a  court  of  equity  will,  (as  has  been 
already  said,)  at  the  suit  even  of  a  legatee,  and  without  a  previous  suit  to  es- 
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lablish  a  dcvastamtj  entertain  a  bill  against  his  securities  and  representatives, 
and  render  tho.ni  liable  for  any  devastavit  which  in  the  course  of  the  pro- 
ceeding may  be  established.  4  Mun.  29S.  And  so  where  the  executor 
has  left  the  estate,  and  is  beyond  the  reach  of  process.  Per  Carr,  C,  Cart- 
mell  us.  Gamble,  Winchester  chancery  court. 

Where  distributees  or  residuary  legatees  sue  an  executor  or  an  administra- 
tor in  order  to  compel  him  to  settle  his  accounts  and  pay  the  residuum  to 
them,  in  order  to  a  division,  it  is  essential  that  all  the  parties  concerned  in 
interest  should  be  made  parties,  tliat  the  executor  may  not  be  more  than 
once  vexed  by  being  called  on  to  settle  his  accounts  in  chancery.  2  Mun. 
148.  3  Mun.  29,  43.  4  John.  C.  199.  Besides  it  is  a  general  principle 
of  equity,  that  all  persons  concerned  in  interest  shall  be  parties  to  a  bill  in 
chancery.  Mitf.  39.  But  the  rule  as  to  distributees  and  residuary  legatees 
does  not  extend,  it  seems,  to  specific  or  general  legatees,  who  may  therefore 
sue  for  their  legacies  without  joining  the  other  persons  interested  in  the 
estate.  See  1  Vez.  127.  1  Vez.  jr.  311,  315.  Coop.  Eq.  39.  Nor  does 
it  extend  to  a  case  where  by  the  will  of  a  testator,  the  division  of  his  estate 
among  his  children  is  not  to  be  made  at  one  and  the  same  time,  but  the 
portion  of  each  legatee  is  directed  to  be  paid  when  he  separates  from  the 
testator's  family.     3  Mun.  48. 

When  in  a  suit  by  a  residuary  legatee  or  distributee,  a  decree  is  render- 
ed for  a  balance  due  on  his  administration  account,  it  ought  to  be  against 
his  own  goods  and  chattels.  2  H.  &  M.  26.  2  Mun.  421.  3  Mun.  29» 
3  Ran.  434. 

3.  Of  the  settlement  of  executors'  accounts.  I  have  observed  that  the  ex- 
ecutor is  allowed  a  commission  or  compensation  for  his  services.  He  re- 
ceives, however,  no  commissions  where  he  has  a  legacy  given  in  considera- 
tion of  those  services.  2  Call,  105.  Moreover  it  is  now  provided  by  law, 
that  if  he  does  not  settle  his  accounts  within  two  years,  he  shall  forfeit  all 
right  to  compensation  or  commission  for  services  rendered  in  administering 
so  much  of  the  estate  as  shall  not  have  been  settled  agreeably  to  the  pro- 
visions of  the  act.  Sess.  1824.  See  the  act  of  Feb.  1823,  repealed  by  the 
act  just  cited.  That  act  took  away  the  commissions  on  the  whole  estate  : 
the  latter  takes  it  away  only  as  to  what  remains  unsettled. 

The  settlement  of  an  executor's  or  administrator's  account  is  usually  di- 
rected upon  his  motion,  by  the  court  which  proved  the  wills  or  granted 
the  administration.  This  motion  is  ex  parte,  and  commissioners  are  ap- 
pointed for  the  purpose  of  auditing  and  settling  the  accounts.  They  are 
generally  selected  and  named  to  the  court  by  the  executor  himself,  whose 
choice  is  usually  acquiesced  in  ; — they  are  very  frequently  utterly  unfit  for 
the  duty,  and  not  uncommonly  the  particular  friends  of  the  party.  No 
wonder,  then,  that  these  settlements  are  not  decisive  and  final.  They  are 
by  no  means  considered  conclusive  ;  yet  whatever  doubts  were  at  one  time 
entertained  as  to  their  weight,  it  seems  now  to  be  ascertained  that  legal  and 
apparently  just  charges,  certified  by  the  commissioners  to  have  been  sup- 
ported by  vouchers,  and  admitted  to  record  in  the  court  of  probate,  are  to 
be  received  as  prima  facie  evidence  in  favour  of  the  executor;  and  the 
burden  of  proof  to  impugn,  surcharge,  or  falsify  them,  rests  upon  his  ad- 
versary. 4  H.  &  M.  57,  253.  Nor  will  they  be  disturbed  after  a  great 
lapse  of  time.  1  Leigh,  457.  We  must  observe,  however,  that  the  rule 
that  a  party  relying  on  an  account  furnished  by  his  adversary  must  take  it 
altogether,  does  not  apply  to  executors  or  other  fiduciaries,  whose  duty  it 
is  to  keep  the  account  of  both  parties.     5  Ran.  319. 

These  ex  parte  settlements  before  commissioners  appointed  by  the  coun- 
ty court,  form  no  barrier,  however,  to  a  suit  in  equity  calling  upon  the  ex- 
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editor  for  a  settlement,  provided  evidence  is  offered  to  impugn,  or  sur- 
charjTC  and  falsify  the  account.  When  such  evidence  appears,  the  ac- 
counts are  then  referred  to  the  commissioner  of  the  court  of  chancery  for 
re-examination.  Notice  of  the  time  and  place  appointed  by  him  for  audit- 
ing the  accounts,  is  then  given  to  all  the  persons  interested,  preparatory  to 
the  investigation.  And  such  notice  is  required  by  the  constant  course  of 
the  court.  •  2  H.  &,  M.  10.  Where,  however,  no  evidence  is  exhibited  to 
surcharge  and  falsify  the  accounts,  it  is  not  incuuil)ent  on  the  court  to  refer 
them,  but  the  bill  may  be  dismissed.  4  Mun.  309.  And  even  where  there 
is  a  reference,  and  the  examination  of  the  accounts  is  entered  upon, 
though  the  vouchers  in  support  of  it  are  to  be  produced  by  the  executor  if 
they  are  "  ostensible,"  and  though  the  executor  may  be  required  to  produce 
them,  unless  he  shall  make  oath  or  prove  they  were  deposited  with  the 
clerk,  and  that  they  have  never  come  to  his  possession  since : — yet  if  they 
are  not  "  ostensible,"  they  shall  be  presumed  to  have  existed,  and  the  onus 
probandi  is  thrown  on  the  plainliifs.  If,  however,  upon  being  called  for 
they  are  produced,  the  items  supported  by  them  may  nevertheless  be  con- 
troverted. 3  Mun.  295.  Moreover,  an  article  ought  to  be  allowed  even 
on  the  oath  of  the  executor,  if  it  be  legal  in  its  character,  and  of  such  a 
nature  that  the  expense  probably  must  have  been  incurred,  or  that  a  vouch- 
er for  it  perhaps  could  not  be  procured.  Ibid.  Indeed,  it  is  said  to  be  the 
settled  course  of  the  court  to  allow  a  defendant's  oath  on  his  accountinigr 
before  a  master  for  small  sums  not  exceeding  40s.  2  John.  501,  citing 
inter  alia,  1  Vern.  283,  470.     2  Atk.  409.     2  Fonb.  452,  460,  461. 

The  principles  adopted  in  Virginia  in  the  settlement  of  execu^^rs  ac- 
counts in  relation  to  interest,  appear  to  be  founded  upon  a  ju'''^  attention 
to  the  rights  of  the  parties,  and  a  due  estimate  of  the  difflcu'^'es  v.'hich  ot- 
icn  embarrass  the  performance  of  the  duties  of  executor?.  Hence,  there 
seem  to  be  few  rules  in  relation  to  the  charge  of  interest  which  luay  not 
be  varied  according  to  circumstances  ;  1  Wash.  249-  3  Mun  ^9  ;  and  the 
question  of  liability  very  often  depends  upon  extrinsic  testi-'iony.  ^  Mun. 
285.  It  seems,  however,  on  the  one  hand,  that  on  th^  principle  that  he 
who  has  the  use  of  another  man's  money  ought  to  p?y  '"i"  such  use,  inter- 
est will  always  be  charged  against  the  executor  v'llere  he  appears  to  have 
made  interest,  or  to  have  emoloyed  the  fund?  o^  the  estate  for  his  own 
benefit:  3  Mun.  288  :  whereas,  on  the  other  Hand,  if  he  has  made  no  use 
of  the  money,  and  it  has  lain  .in  his  hand^  unemployed  because  of  a  dis- 
pute as  to  the  person  to  whom  it  ought  to  be  paid  ;  1  Mun.  183 ;  or  be- 
cause there  is  no  hand  to  receive  it.  as  in  the  case  of  an  infant  without  a 
guardian;  3  Mun.  198;  it  has  been  decided  that  he  shall  not  be  charge- 
able with  interest.*  I  should  «hink,  however,  in  such  cases  the  principle 
should  rather  be  applied,  which  charges  the  executor  with  interest  where 
he  keeps  money  unprofitably  by  him  for  an  unreasonable  length  of  time  ; 
since  by  application  to  a  court  of  chancery  he  may  receive  authority  for  its 
investment  in  productive  funds.  1  Wash.  249.  3  Mun.  2-39,  303,  306. 
Whether  there  be  a  jarring  between  these  principles  or  not,  the  latter  seems 
to  be  well  established  as  a  rule  in  most  transactions  of  an  executor.  For 
after  allowintr  a  reasonable  time  for  investment,  he  is  charged  with  interest 
on  his  actuarreceipts  ;  1  Wash.  124  ;  whether  they  consist  of  the  ordinary 
debts  of  the  estate,  or  of  the  hires  of  slaves  ;  1  Mun.  183;  or  the  receipt 
of  dividends  of  stock,  or  of  any  other  thing.  And  where  moneys  are  di- 
rected to  be  invested  in  government  securities,  the  executor  is  bound  to  ac- 
count for  them  as  if  invested  after  a  reasonable  time  for  that  purpose,  though 

*  Where  the  failure  to  briBij  an  executor  to  a  settlement  has  proceeded  from  neglect  of  '^e  residu- 
ary legatees  without  any  wilful  default  on  his  part,  .t  has  been  said  interest  ought  not  to  be  charged 
on  the  balaDce  due  from  him.  except  from  the  date  of  the  decree.    1  Mun.  iw. 
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he  is  not  charged  with  interest  during  such  reasonable  time,  nor  with  in- 
terest upon  dividends  not  actually  received.     5  Mun.  223.* 

Interest  is,  however,  upon  principles  of  reciprocity,  allowed  to  the  exe- 
cutor in  all  cases  where  he  is  in  advance  for  the  estate.  2  Call,  102.  In 
order,  therefore,  to  do  justice  both  to  the  estate  and  the  executor,  the  rule 
was  laid  down  in  Cranberry  rs.  Cranberry;  1  Wash.  246,  249 ;  that  the 
executorial  accounts  ought  to  be  closed  at  the  end  of  each  year,  and  in- 
terest allowed  upon  the  balance,  whether  for  or  against  the  executor  ;  but 
such  interest  ought  not  to  be  carried  to  the  account  of  the  succeeding 
years,  so  as  to  convert  interest  into  principal.  The  rule  is  approved  ia 
subsequent  cases.     See  3  Mun.  29. 

4.  In  the  distribulion  among  legatees  or  distributees,  if  the  shares  of  some 
are  valued  at  more  than  those  of  others,  equality  ought  to  be  produced  by 
a  charge  upon  such  as  have  too  large  portions.  The  payment  of  such 
charge  should  be  made  to  the  executor,  and  by  him  over  to  those  to  whom 
the  amount  is  by  the  partition  directed  to  go  to  make  them  equal  with 
others ;  and  he  is  accountable  if  he  deliver  the  shares  of  those  who  are 
thus  chargeable,  without  receiving  the  surplus  payable  from  them.  3 
Mun.  29. 

*  In  like  manner  a  trustee  not  unreasonably  dela}  ing  the  application  of  trust  money,  and  not  using 
it  himself,  ie  not  chargcaWe  witli  interest.    5  John.  4  IS. 
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BOOK  I . 

Chapter  I. — Of  the  Nature  of  Laxus. 


1.  What  is  law  in  its  most  general  and  comprehensive  sense  ?  What  Is 
the  sense  in  which  we  are  to  consider  it? 

2.  What  is  the  law  of  nature  ?    To  what  one  precept  may  it  be  reduced  ? 

3.  What  is  the  law  of  nations  ?  What  is  municipal  law?  ?«Ir.  Black- 
stone's  definition?     Justinian's  definition?     Mr.  Christian's  idea? 

4.  What  are  the  characteristics  of  municipal  law  as  arising  out  of  Mr. 
B.'s  definition  ?  Wliy  is  it  called  a  rule, — and  to  distinguish  it  from  what  ? 
How  are  acts  of  assembly  operating  on  particular  individuals  only  to  be 
considered  ? 

5.  Why  is  it  said  to  be  a  rule  of  civil  conduct — to  distinguish  it  from  what? 

6.  Why  is  it  said  to  be  prescribed  ?  How  are  statutes  promulgated 
with  us  ?  What  is  an  ex  post  facto  law  ?  How  is  an  ex  post  facto  en- 
hancement of  the  punishment  or  diminution  of  the  requisitions  as  to  the 
evidence  of  guilt  considered  ?  Is  this  term  applicable  except  to  penal 
laws  ?     How  does  the  C.  U.  S.  use  it  ? 

7.  What  is  a  retrospective  law  ?  In  what  light  are  such  laws  regarded? 
Are  they  ever  to  be  presumed  where  the  words  will  admit  another  con- 
struction ?  How  if  they  operate  on  the  right?  How  if  on  the  remedy? 
Suppose  in  the  latter  case  there  is  no  plain  intent  to  give  a  retrospective 
operation  ? 

8.  Why  is  the  law  said  to  be  prescribed  by  the  supreme  power?  Are 
sovereignty  and  legislation  convertible?  In  whom  does  the  power  of  giv- 
ing the  law  of  right  reside  in  the  last  resort?  How  is  the  legislative  power 
exercised  with  us  and  by  whom  ?  Are  the  laws  the  emanation  of  the  peo- 
ple's wilt?  May  not  the  power  of  making  the  law  be  exercised  in  pp^*^*  of 
fact  by  usurpation  ? 

9.  What  are  the  objects  of  municipal  law  ?  Of  what  parts  n'^y  ^"7  ^^^^ 
be  said  to  consist?  What  operation  has  the  declaratory  par-i  a" J  when? 
In  what  does  the  strength  or  sanction  of  the  law  consist  ? 

10.  What  is  the  distinction  between  7nala  in  se  and  m^la  prohibit  a  .  Is 
there  any  distinction  between  them  as  to  the  duty  of  o^Gdiencc.  Mr.  B.  s 
opinion  ?     Mr.  Christian's  ? 

Chapter  \l.—  Of  the  Municipal  Z*ty  of  Virginia. 

1.  Was  the  common  law  of  England  t.'ie  law  of  the  colocies,  and  how 
far?     Was  it  a  natural  consequence  of  emigration?     What  is  herein  the 
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difference  between  migration  to  an  uninhabited,  and  migration  to  an  already 
settled  country  ?  What  parts  of  the  common  law  did  the  colonists  bring 
with  them  ?     And  what  statutes  ? 

'2.  AVas  there  any  express  adoption  of  the  common  law  in  Virginia  and 
when?  What  part  of  it  was  abrogated  by  the  revolution?  What  did  the 
Virginia  convention  of  177G  provide  ? 

3.  Is  the  common  law  to  be  regarded  as  the  law  of  the  United  States  in 
their  iedcrative  character  ? 

4.  How  is  municipal  law  divided  ? 

5.  What  two  kinds  of  laws  compose  the  lex  scripta  with  us  ? 

6.  What  is  constitutional  law  ?  The  bill  of  rights  ?  Amendments  to 
the  constitution  ? 

7.  What  is  the  nature  of  the  constitution  of  the  United  States  ?  Its  ob- 
ligation compared  with  state  laws  and  constitutions  ? 

8.  How  do  you  graduate  the  several  leges  scriptaj  with  reference  to  their 
obligation  or  authority  ? 

9.  What  are  statutes  ?  How  are  statutes  divided  ?  How  far  do  courts 
take  notice  judicially  of  public  and  how  far  of  private  acts  in  England  ? 
How  as  to  private  acts  in  Virginia?  What  is  called  a  declaratory  statute? 
How  far  are  they  operative  ?  Of  what  character  do  they  partake  ?  What 
are  remedial  laws  ? 

10.  What  are  the  rules  of  construing  statutes  ?  Suppose  the  C.  U.  S. 
and  the  laws  of  Congress  conflict,  which  must  prevail?  Is  the  rule  the 
same  as  to  state  laws  ?  Is  it  competent  to  the  judiciary  to  pronounce  the 
law  unconstitutional? 

11.  What  other  laws  besides  the  C.  V.  and  the  laws  of  Virginia  have 
force  here  ?     What  is  declared  to  be  the  supreme  law  of  the  land  ? 

12.  On  what  principles  are  laws  construed  in  courts  of  equity  ? 

Chapter  III. —  Of  the  Common  Law. 

1.  What  is  the  lex  non  scripta,  and  of  what  composed  ?  What  are  some 
of  the  general  customs  of  which  the  common  law  is  composed?  How  is 
this  common  or  unwritten  law  ascertained?  Who  are  considered  the  de- 
positories or  living  oracles  of  the  law? 

2.  What  are  precedents?  What  is  the  doctrine  of  the  law  as  to  follow- 
ing precedents?  How  when  there  has  been  only  a  single  decision  ?  How 
when  a  principle  has  been  corroborated  by  repeated  decisions?  What  are 
the  year  books  ?     What  the  subjects  of  Lord  Coke's  four  institutes  ? 

3.  What  are  particular  customs,  and  how  far  have  they  place  here  ? 
What  is  essential  as  to  the  continuance  of  a  custom  to  constitute  it  a  legal 
cvjstom  ?  Can  a  custom,  technically  speaking,  exist  in  Virginia?  If  not, 
whj  not  ? 

4.  What  is  the  lex  mercatoria?  How  is  it  ascertained  ?  What  are  the 
particulc.-  Jaws  composing  the  third  branch  of  the  common  law,  and  pre- 
vailing onij  in  certain  courts  ?  How  far  is  the  canon  law  in  force  here? 
How  far  the  tiyil  law  ?     What  law  prevails  in  the  admiralty  courts  ? 

5.  In  what  Cbses  do  foreign  laws  prevail  in  our  own  tribunals  over  our 
own  laws?  Wlia*.  is  the  lex  loci  contractris ?  Give  an  instance.  What 
the  lex  loci  rei  sitae^  Give  an  instance.  What  the  lex  fori?  Give  an  in- 
stance. 

6.  Does  the  rule  as  to  the  lex  loci  contractus  result  from  the  comity  of 
nations  ?  If  not,  from  wha^  ?  Suppose  a  contract  made  in  a  foreign  coun- 
try with  reference  to  our  laws'r  What  exception  is  there  to  the  lex  loci 
contractus  prevailing  in  our  courts  as  the  law  of  the  contract  ?  Suppose 
the  lex  loci  contractus  and  the  lex  loci  rei  sitae  conflict,  which  prevails  ? 
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To  what  kind  of  property  docs  this' latter  law  chiefly  refer  itself  ?  Why 
does  it  prevail  over  all  others  ?  According  to  what  law  musLlands  in  any 
country  be  conveyed  thouirh  by  persons  not  resident  therein  ? 

7.  What  does  the  lex  fori  respect  ?  Debt  contracted  in  Pennsylvania 
and  suit  brought  in  Virginia,  what  statute  of  limitations  governs  ?  How  as 
to  foreign  statutes  of  bankruptcy?  What  is  the  effect  in  our.  courts  of  as- 
signment to  assignees  in  England  of  bankrupts'  effects  here,  on  the  rights 
of  an  attaching  creditor  ?  How  as  to  U.  S.  right  of  priority  out  of  foreign 
bankrupts'  effects  here? 

8.  What  is  the  effect  here  of  foreign  letters  of  administration  or  letters 
testamentary  ?  In  paying  decedents'  debts  what  rule  governs  ?  What  in 
distribution,  and  for  what  three  reasons  ? 

9.  When  money  is  advanced  at  a  particular  place  and  general  authority 
given  to  draw  bills  in  that  place  on  another,  what  law  governs  ?  When  a 
bill  is  drawn  in  one  state  and  endorsed  in  another,  what  law  governs  ? 

Chapter  IV. —  Of  the  distinction  between  Law  and  Equity. 

1.  What  was  the  origin  of  the  distinction  between  the  courts  of  law 
and  equity  ? 

2.  Give  an  account  of  its  progress  ?      3.  What  is  its  present  state  ? 

Chapter  V. — Absolute  Rights. 

1.  What  are  the  two  primary  objects  of  municipal  law  ?  What,  then,  is 
the  first  grand  division  of  the  subject  of  the  Commentaries  ?  How  are 
rights  divided  ?  How  are  wrongs  divided  ?  What,  then,  are  the  four  grand 
divisions  of  the  work  ? 

2.  How  are  persons  divided?  How  are  the  rights  of  persons  considered 
in  their  natural  capacity  ?     Define  these  different  kinds  of  rights. 

3.  To  what  are  the  absolute  rights  of  individuals  reducible  ?  In  what 
does  the  right  of  personal  security  consist  ?  What  is  allowed  for  protec- 
tion of  life  or  limb  ?  Suppose  the  case  of  the  tabula  in  naufragiol  How 
is  an  infant  en  ventre  sa  mere  considered  by  the  law  in  relation  to  the  right 
of  personal  security  ?     And  as  lo  certain  other  things  ? 

4.  What  is  duress  ?  How  many  kinds  of  it  ?  What  is  duress  per  minas? 
What  amounts  to  it?  First  as  relates  to  the  character  of  the  injury?  Se- 
condly, as  to  the  sufficiency  of  the  reason  for  fear?  What  in  the  English 
law  is  the  difference  between  civil  death  and  natural  death?  What  was 
the  consequence  of  civil  death  ?  What  does  Magna  Charta  provide  for  the 
protection  of  the  life  of  a  liber  homo?  Has  torture  been  considered  as 
Vt'ithin  the  prohibition  ?     Is  a  similar  provision  found  in  our  institutions? 

5.  What  is  the  next  absolute  right  of  individuals  ?  What  is  personal  li- 
berty ?  What  is  the  important  writ  for  the  security  of  personal  liberty? 
When  was  the  principal  habeas  corpus  act  enacted  in  England?  Has  it 
been  materially  changed  or  modified  with  us?  What  were  the  great  evils 
the  act  designed  to  remedy  ?  What  is  deemed  an  imprisonment?  What 
is  duress  of  imprisonment  ?  Suppose  a  bond  be  given  or  other  act  done 
under  duress  ?  Suppose  the  act  be  done  but  the  imprisonment  be  lawful, 
is  it  deemed  duress  ?  What  is  necessary  to  make  the  imprisonment  law- 
ful ?  Why  must  the  warrant  be  in  writing  and  express  the  cause  of  com- 
mitment ? 

6.  Can  the  privilege  of  the  writ  of  habeas  corpus  be  suspended  in  the  U. 
S.  ?  If  so,  under  what  circumstances,  and  by  what  authority  ?  What  are 
general  warrants  ?  What  does  our  constitution  provide  respecting  them  ? 
Can  a  citizen  be  compelled  to  quit  the  country  against  his  will  ?    Can  he 
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be  restrained  from  leaving  it  if  he  pleases,  except  at  tlie  suit  of  a  private 
individual  ?  What  is  the  English  law  as  to  soldiers  and  seamen  being  sent 
out  of  the  country? 

7.  What  is  the  third  absolute  right  of  individuals  ?  How  far  can  private 
property  be  taken  for  public  uses  ? 

8.  AVhat  are  the  five  secondary  and  subordinate  rights  of  individuals  ? 
What  is  provided  by  Magna  Charta  and  our  state  laws  as  to  the  right  of 
applying  to  the  courts  for  redress  of  injuries  ?  'What  is  provided  as  to  the 
rigiit  of  petition  ?     And  the  right  to  bear  arms  ? 

Chapter  VIII. 

1.  How  arc  relative  duties  divided?  What  are  the  three  great  private 
relations  ?  What  is  the  fourth  provided  by  law  in  case  of  failure  of  the 
third  ? 

2.  What  are  with  us  the  several  sorts  of  servants  (as  contradistinguished 
from  slaves  ?)  Does  slavery  subsist  in  England  f  On  what  three  grounds 
is  the  right  of  slavery  placed  by  Justinian  ?  Do  these  appear  to  be  sufficient 
to  confer  the  right  ?  On  what  principle  can  slavery  be  justified  among  us  ? 
How  was  this  unliappy  state  of  things  brought  on  ?  Is  the  importation  of 
slaves  cow  permitted  ?  If  a  negro  slave  be  taken  to  England,  what  is  the 
-effect  on  his  rights  ?     In  what  leading  case  was  this  long  since  decided  ? 

3.  What  is  the  first  sort  of  servants  ?  How  does  the  contrast  with  them 
arise  ?  Suppose  no  particular  time  agreed  on,  what  does  the  law  imply  ? 
Suppose  the  servant  fails  to  serve  the  time  agreed  on  ?  Are  the  statutes  of 
England,  compelling  persons  of  certain  descriptions  to  go  into  service,  ia 
force  here?  Have  we  any  particular  statute  regulating  the  relation  of  mas- 
ter and  servant  ?     What  is  it,  and  what  are  its  prj^visions  ? 

4.  What  is  the  second  species  of  servants?  To  whom  belong  all  their 
earnings  ?  What  is  to  be  done  with  poor  orphans,  or  children  of  persons 
incapable  of  supporting  or  bringing  them  up  in  honest  courses  ?  How  as 
to  bastards?  Can  a  father  bind  his  child  without  his  consent?  Suppose 
he  does  so  bind  him  and  the  child  dissents,  is  the  father  liable  ?  Is  his  as- 
sent necessary  where  bound  under  order  of  court  by  the  overseers  ?  Where 
it  is  necessary  how  ought  it  to  be  testified?  What  docs  the  act  of  assem- 
bly direct  to  be  done  with  the  indentures  ?  Are  they  transferable,  and 
how  ?  In  whoso  name  to  be  sued  ?  ^Vhat  covenant  then  should  they 
contain  ?  What  provisions  are  made  by  law  as  to  trades — instruction  in 
reading — and  desertion — death  of  the  master — dissolution  of  the  contract  of 
apprenticeship — proceedings  against  the  master — jurisdiction  on  the  sub- 
ject— and  right  of  appeal  ?  Suppose  money  is  paid  with  the  apprentice 
and  he  is  discharged  for  the  master's  fault,  does  the  master  refund  ? 

5.  What  are  the  master's  powers  as  to  correction  of  apprentices— or 
servants; — as  to  forcing  apprentices  to  go  out  of  the  commonwealth  ; — 
suing  for  battery  or  mayhem  ; — of  his  servants  assisting  him  in  his  lawsuits  ; 
— how  is  his  own  right  of  action  affected  if  the  servant  be  killed?  How  in 
case  of  a  slave  ?  On  what  does  this  principle  rest?  What  the  rights  of 
each,  and  how  far,  to  defend  the  other?  What  the  master's  right  to  sue 
one  who  employs  his  servant?  Is  the  scienter  necessary?  How  if  the 
employment  is  continued  after  notice  ?  How  as  to  a  slave  ?  How  in  case 
of  seduction  of  a  servant  ?  - 

6.  How  far  is  a  master  liable  for  injuries  done  by  his  servants  or  their 
sub-agents  by  his  order — or  when  engaged  in  his  business — or  when  wilful 
and  not  in  his  presence?  Case  of  an  inn-keeper's  servant  robbing  his 
guest — or  selling  his  wine?  Owners  of  ships,  &c. — stages?  How  far  lia- 
ble for  goods  taken  up — money  received  ?  &,c.     Who  in  this  view  are  ser- 
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vants  ?  Case  of  postmaster  gejieral  ?  In  case  of  wilful  trespass  by  ser- 
vant, who  is  liable  ?  How  far  is  the  master  liable  criminally  for  servant's 
acts  ? 

7.  Of  agency.  Why  are  the  acts  of  the  agent  considered  as  the  acts  of 
the  principal; — agency — how  created  ?  IJow  for  the  sale  of  lands  ?  How 
divided  ?  Special — to  what  limited  ?  How  as  to  necessity  of  pursuing  the 
authority  ?  General — to  what  extended  ?  Powers  of  the  agent  may  be 
either — what  ?  How  are  powers  implied  from  necessity  ?  Give  an  instance. 
How  from  the  circumstances?  Give  an  instance.  How  gained  by  acces- 
sion ?  How  before  they  are  gained  by  accession  ?  On  what  principle  is 
this?  How  and  from  what  may  the  ratification  of  an  unauthorized  com- 
promise be  inferred  ?  How  ought  the  agent  to  contract?  If  he  does  so 
contract  is  he  bound  ?  How  if  he  docs  not  disclose  the  principal's  name  ? 
How  if  he  exceeds  his  authority  or  contracts  under  seal,  or  accepts  a  bill 
generally,  or  contracts  for  another's  assent ;  or  for  an  aesociation  of  indivi- 
duals? 

8.  How  if  he  contracts  for  a  known  principal?  How  in  such  case  if  he 
pays  over  money  after  notice  not  to  do  it?  How  if  the  contract  is  rescind- 
ed before  he  has  paid  over?  Is  he  bound  if  he  contract  for  government? 
How  is  tins  principle  qualified  ?  How  far  is  a  payment  to  him  good  ? 
Suppose  it  be  made  before  a  sum  is  due?  How  far  is  an  agent  responsi- 
ble to  his  employer's  principal  if  he  has  accounted  with  his  immediate  em- 
ployer? When  is  an  agency  to  sell  at  an  end?.  Does  the  power  to  sell 
ex  necessitate  imply  a  right  to  receive  purchase  money  ? 

9.  Of  revocation.  How  far  is  the  principal  bound  by  acts  done  after  re- 
vocation but  before  notice  thereof?  How  ought  the  revocation  to  be  an- 
nounced? What  is  the  effect  of  death?  How  in  the  civil  law?  May 
agency  to  sell  lands  be  Tevoked  at  ?.ny  time  before  the  contract  is  reduced 
to  writing  ? 

10.  What  declarations  of  an  agent  are  evidence  againsfhis  principal  ? 
Is  an  agent  a  competent  and  credible  witness  ?  When  he  is  endorser  of  a 
bill  what  must  first  be  proved  to  render  him  competent? 

11.  How  far  is  an  agent  with  or  without  reward  chargeable?  On  the 
ground  of  want  of  care  ?  Of  fraud  ?  Or  disobeying  instructions  ?  Or  gi- 
ving credit?     Or  neglect  in  collecting  and  accounting? 

12.  How  far  are  his  contracts  with  his  principal  good  where  there  is  cor> 
cealment  on  his  part?  Can  he  act  for  his  own  benefit  on  the  subject  of  his 
agency  to  the  injury  of  his  principal  ?  Is  the  intermediate  agent  liable  for 
the  acts  of  the  sub-agent  1  How  far  is  the  principal  liable  for  the  acts  of 
the  sub-agent,  however  remote  1 

Chapter  IX.  — 0/  Husband  and  Wife. 

1.  In  what  three  views  does  Mr.  B.  consider  the  subject  of  marriage  ? 
How  does  our  law  consider  marriage  1  How  does  the  ecclesiastical  law? 
Viewed  in  the  light  of  a  civil  contract  what  things  are  essential  ?  What  is 
the  principle  of  law  as  to  consent?  What  are  the  disabilities  to  marriage 
and  how  divided  ?  What  were  the  canonical  disabilities  ?  Which  may  be 
considered  as  yet  subsisting?  Does  the  canonical  disability  render  the 
marriage  void  or  voidable  ?  Is  consanguinity  a  legal  or  canonical  disability 
by  our  law  1  To  what  do  we  refer  as  ascertaining  the  degrees  within  which 
marriages  are  permitted?     How  are  incestuous  marriages  annulled? 

2.  Legal  disabilities  ?  Their  eflfect  on  the  marriage  ?  How  is  the  union 
considered  ?  State  the  first  disability  ?  Suppose  the  first  husband  has  been 
absent  7  years  ?  DifTerence  between  pre-contract  and  prior  marriage  ?  The 
effect  of  the  latter?    Second  disability?     What  the  age  of  consent  of  a 
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boy?  Of  a  girl?  Marriage  before  that  age — its  effect?  Right  to  disagree — 
is  it  mutual?  If  they  agree  at  the  age  of  consent  is  a  new  marriage  neces- 
sary ?  Mutual  promises  to  marry,  one  of  the  parties  being  an  infant; — if 
the  marriage  promise  be  broken  by  either  is  there  a  right  of  action  ?  May 
person  of  full  age  contracting  with  infant  be  bound,  though  infant  is  not? 

3.  Third  disability?  Does  the  want  of  consent  of  parents  or  guardian 
in  case  of  infants  avoid  the  marriage  in  England  ?  What  does  the  law  pro- 
vide as  to  this  assent  ?  How  in  the  case  of  a  bastard  ?  [See  Chitty's  note.] 
Marriage  of  feme  infant  between  1"2  and  11  years  of  age  without  consent 
of  parents  or  guardians — What  is  provided  ?  W^hat  does  Mr.  B.  think  of 
the  policy  of  avoiding  irregular  marriages  ? 

4.  Fourth  incapacity  ?  Is  the  issue  of  an  idiot  legitimate — by  English 
law?     By  ours?     Case  of  a  lunatic? 

5.  How  are  marriages  to  be  solemnized  with  us?  Is  it  necessary  that  it 
should  be  in  facie  ecclesiae  ?  Is  the  intervention  of  a  minister  generally 
necessary?  How  where  there  are  no  ministers?  How  as  between  Qua- 
kers, Jews,  &c.?  What  evidence  of  marriage  necessary?  In  what  cases 
the  strictest  evidence  required  ?  What  evidence  sufficient  to  charge  the 
husband  for  necessaries  and  on  the  wife's  contracts?  What  is  the  law  as 
to  marriages  in  foreign  country?  And  as  to  the  sentence  of  the  courts 
thereof  on  the  validity  of  her  marriage? 

6.  By  what  two  ways  may  marriage  be  dissolved'^  How  many  kind  of 
divorce  are  there  ?  Define  them.  What  the  efibct  of  each  ?  What  does 
our  law  provide  as  to  issue  of  marriages  deemed  null  in  law  ?  Can  the  di- 
vorce a  vinculo  matrimonii, — be  for  causes  subsequent  to  marriage  ?  How 
are  such  divorces  on  account  of  consanguinity  obtained  with  us?  How 
in  other  cases?     What  has  a  late  act  provided  as  to  ascertaining  facts? 

7.  Divorce  a  mensa  et  thoro  ? — Is  this  for  antecedent  or  supervenient 
causes?  For  what  causes?  What  is  allowed  to  the  wife  if  there  is  a  di- 
vorce? Suppose  she  elope  and  live  with  her  adulterer?  What  court  has 
jurisdiction  to  divorce  ?     Or  to  allow  alimony?     By  what  late  law  ?     How 

is  the  order  made  ?  Can  the  husband  sue  for  a  divorce  propter  saevitiam  ? 
Or  the  wife  who  has  been  licentious  ?  Or  the  husband  for  adultery  after 
subsequent  cohabitation  ?  In  case  of  adultery  is  it  matter  of  discretion  7 
What  cruelty  will  justify  divorce?  Will  the  decree  be  forever — for  a  limit- 
ed time  or  until  reconciliation? 

8.  Pending  the  bill  what  will  be  allowed?  How  much  ?  Does  the  right 
to  alimony  give  right  to  have  specific  property  ?  What  is  done  with  the 
children  of  the  marriage  ?  Will  the  courts  enforce  an  agreement  to  be  di- 
vorced ?     Or  an  agreement  to  live  separate  ? 

9.  What  is  the  effect  of  separation  as  to  her  contracts  with  third  per- 
sons ?  If  the  contract  is  made  solely  on  her  credit,  though  for  necessaries  ? 
If  the  husband  turns  away  or  deserts  the  wife  ?  If  she  elopes  ?  If  she  has 
a  separate  maintainance  ?  If  after  elopement  she  desires  to  return  ?  If  she 
has  committed  adultery  7  What  is  the  principle  on  which  the  husband  is 
bound  for  advances  to  the  wife?  How  is  it  as  to  money  lent  to  her?  Sup- 
pose to  pay  for  necessaries  and  so  applied  ?  What  is  the  criterion  as  to  ne- 
cessaries?    Suppose  she  dies — how  as  to  her  funeral  expenses? 

10.  Can  a/eme  corerf  contract  ?  How  conuei/ by  English  law  ?  How  by 
our  law  ?  Suppose  she  has  a  separate  property  ?  Suppose  she  live  sepa- 
rate from  her  husband?  In  such  case  is  either  husband  or  wife  liable  to  be 
sued  upon  her  contracts?  When  may  she  sue  or  be  sued  us  feme  sole? 
How  in  relation  to  her  separate  estate  ?  How  is  it  as  to  her  earnings  when 
she  is  deserted  by  her  husband  ?  What  is  the  general  principle  as  to  her 
earnings  ? 
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11.  Of  the  effect  of  marriage?  How  arc  the  husband  and  wife  consid- 
ered ?  By  the  civil  law  ?  The  canon  law  ?  The  common  law  ?  Can  she 
be  his  agent  or  attorney  in  fact  ?  Can  he  devise  or  make  a  donatis  causa 
mortis  to  her  ?  Can  they  contract  together  at  common  law  ?  What  is  the 
effect  of  the  marriage  on  their  prior  contracts  ?  How  as  to  such  as  are  en- 
tered into  in  contemplation  of  the  marriage? 

12.  How  does  equity  look  on  contracts  between  husband  and  wife,  whe- 
ther made  before  or  after  marriage  ?  By  what  intervention  are  such  con- 
tracts usually  made  ?  Are  gifts  from  husband  to  wife  supported  in  equity  ? 
How  if  intended  to  defraud  creditors  ?  Suppose  it  be  on  valuable  consid- 
eration ?  How  as  to  a  verbal  promise  to  make  a  settlement  ?  What  neces- 
sary to  make  marriage  settlement  valid  against  creditors  and  purchasers  ? 
Suppose  the  settlement  be  after  marriage  and  merely  voluntary  ? 

13.  What  the  advantage  of  a  schedule  or  specification  in  such  settle- 
ment ?  What  as  to  the  increase  and  profits  of  the  settled  estate  ?  Case 
of  stock  in  trade  ?     Suppose  he  mingles  his  effects  or  industry  therewith  ? 

14.  How  far  is  husband  liable  for  wife's  debts  contracted  before  mar- 
riage ?  Suppose  she  dies  before  recovery  ?  When  does  the  husband  be- 
come his  wife's  administrator,  and  why  ?  Suppose  he  has  made  a  settle- 
ment on  her  in  consideration  of  her  fortune  including  closes  in  action,  how 
is  he  considered  ? 

15.  How  must  suits  for  injuries  to  the  wife  in  her  person  or  property  be 
brought?  How  are  they  answerable  for  each  other's  acts  criininaliter  ?  Can 
they  be  witnesses  for  or  against  each  other?  What  exception  to  the  gene- 
ral rule  ? 

16.  What  is  the  law  as  to  marital  rights  ?  Case  of  settlement  on  her 
children  before  there  is  a  treaty  on  foot  ?  Suppose  settlement  on  herself? 
And  false  representation  ?  Case  of  voluntary  bond  to  a  brother  during 
treaty  ? 

17.  How  as  to  feme's  power  over  her  separate  estate  ?  If  no  restriction  ? 
If  trustee's  assent  is  required  ?  If  expressly  for  maintenance  with  covenant 
to  indemnify  husband  by  trustee  ?  If  there  be  a  particular  mode  of  aliena- 
tion prescribed  ?  When  there  is  such  power  what  may  she  convey  ?  Do 
courts  lean  in  favor  of  this  power  of  disposition  ?  Can  she  bind  or  charge 
her  separate  estate  ?  Can  a. personal  decree  therefor  be  made  against  her? 
Can  she  contract  with  or  be  security  for  her  husband  in  respect  of  her  sepa- 
rate estate  ?  Suppose  there  is  no  express  reference  to  it?  How  as  to  her 
bond  before  marriage,  may  it  be  paid  out  of  her  separate  estate  ? 

18.  Is  her  privy  examination  necessary  in  conveying  her  separate  proper^ 
ty  ?  Can  such  examination  enlarge  her  power  over  the  estate  ?  Where  it 
is  required,  does  the  pro-perty  pass  by  force  of  it  ?  What  herein  is  the  dif- 
ference where  the  settlement  of  her  property  is  made  before  or  after  mar- 
riage ?  If  after — what  is  necessary  in  England  ?  What  in  Virginia  ?  How 
ought  the  power  to  dispose  of  realty  to  be  created  ?  How  as  to  agreements 
before  marriage  that  the  wife's  expectanccrs  should  enure  to  her  separate, 
use  ?     Is  a  fine  necessary  in  England,  or  privy  examination  here  ? 

19.  Suppose  a  power  of  appointment  not  strictly  pursued?  Cjin  a  feme 
covert  make  a  will?  Case  of  her  husband's  consent?  Caso  ol  separate 
property  even  without  express  power  ?  How  to  be  expounded  ?  In  what 
three. things  like  a  will  ?  How  in  case  the  husband  becomes  administrator 
with  will  annexed  ?  How  as  to  the  separate  estate  if  he  administers  and 
there  be  no  will  ?     How  as  to  will  of  separate  estate  in  real  property  ? 

20.  Suppose  devisee  or  legatee  dies  in  case  of  a  will  of  a/eme  corcrf  be- 
fore her.  Suppose  a  feme  covert  sells  her  separate  estate,  can  the  sale  be 
enforced  ?     Is  she  ever  considered  irt  reference  to  that  estate  as  a  creditor 

59* 


S  ANALYSIS  OF  [  book  1. 

fvf  her  husband  ?     What  exception  to  this  ?     How  far  back  will  the  accounts 
be  carried  if  he  maintains  her? 

21.  Distinction  in  law  and  equity  as  to  the  husband's  right  to  his  wife's 
fortune  ?  Has  such  distinction  been  recognized  with  us  ?  How  is  it  if  the 
wife  consents  to  his  recovery  ?  If  he  can  recover  without  the  aid  of  equi- 
ty, will  it  restrain  him?  If  the  wife  dies  can  the  children  compel  this  equi- 
table settlement?  How  if  the  husband  had  made  an  adequate  settlement? 
"What  necessary  as  to  such  settlement? 

22.  In  what  situation  as  to  this  equitable  principle  do  the  husband's  as- 
signees by  act  of  law  stainl  ?  How  as  to  assignees  by  act  of  the  parties  ? 
How  in  Virginia  as  to  assignment  of  the  wife's  bonds  ?  Can  l>usband 
Ensign  a  mere  possibility  in  a  term  for  years  or  a  contingent  legacy  ? 

Chapter  X. — Of  Parent  and  Child. 

1.  How  are  children  divided  by  Mr.  B.  ?  Who  are  legitimate  by  English 
law  ? 

2.  Is  there  a  legal  obligation  on  a  father  to  provide  for  his  child  ?  Will 
such  a  contract  be  implied  from  slight  circumstances  ?  Have  we  any  sta- 
ttitory  provision'on  the  subject  ?  Case  of  wife's  children  by  former  husband? 

3.  How  is  the  law  as  to  the  parent's  right  to  defend  his  child?  As  to 
bis  power  over  him  ?  The  abuse  of  that  power  and  the  remedy  ?  The 
right  to  custody  ?  The  custody  of  a  bastard  ?  As  to  the  father's  power  as 
such  over  his  child's  estate  ?  His  right  to  proceeds  of  his  child's  labor  ?  As 
to  paymeat  to  him  of  his  child's  legacy? 

4.  How  is  the  law  as  to  tiie  child's  duty  to  maintain  his  parent  ? 

5;  Who  are  bastards  by  English  law  ?  Case  of  child  born  after  father's 
death?  What  is  the  time  of  gestation  ?  What  time  does  the  Virginia  law 
seem  to  recognize  ?  What  was  the  writ  de  ventre  inspiciindo  ;  and  where- 
fore allowed?  Suppose  widow  marries  soon  after  the  death  of  her  husband 
so  that  the  child  she  has  is  of  doubtful  parentage  ?  How  in  Virginia  has 
the  English  doctrine  of  bastardy  been  limited  ?  When  are  children  born 
in  wedlock  considered  bastards?  Three  cases?  What  is  the  age  of  pu- 
berty ?  What  is  presumed  as  to  access  ?  How  as  t®  child  begotten  before 
and  born  after  marriage  ?  How  if  there  be  voluntary  separation  by  agree- 
ment ?  How  if  tlhere  be  a  divorce  a  mensa  et  thoro  ?  Can  the  husband  or 
wife  be  admitted  to  prove  no  access  or  incontinence  ? 

6.  What  is  the  rule  as  to  presumption  of  legitimacy  ?  What  is  our  law 
as  to  children  born  of  marriages  deemed  null  in  law  ?  As  to  children  whose 
parents  afterwards  marry  and  recognize  them  ?  As  to  bastards  inheriting? 
What  the  English  law  ?     Whose  son  is  a  bastard  said  to  be  ? 

7.  What  are  the  provisions  of  law  for  the  support  of  bastard  children  ? 
If  the  putative  father  omits  to  pay  the  instalments  how  is  payment  enfor- 
ced ?  By  whom  is  the  complaint  to  be  made  against  the  putative  father? 
How  k  the  charge  to  be  made  by  the  woman  f  Can  the  order  be  retro- 
spective 1  Is  it  legal  where  the  child  is  not  likely  to  become  chargeable? 
How  should  the  order  be  made  ?  Suppose  the  child  dies  ?  Suppose  it  born 
dead,  how  as  to  expenses  of  lying  in  ?  Can  the  party  appeal  ?  What  tes- 
timony is  sufficient  (if  unimpugned)  to  sustain  the  charge  ?  Is  the  puta- 
tive father  entitled  lo  custody  of  the  child  ?  Can  he  appoint  a  guardian  for 
him  by  will. 

CiiAPTEu  XI. —  Of  Guardian  and  Ward. 

1.  How  many  species  of  guardian  according  to  Mr.  B.  ?  Who  h  the 
guardian  by  nature  ?  (the  first  of  those  mentioned  461.)  Docs  the  guar- 
dianship by  nature'  extend  to  the  infant's  estate  ?    Suppose  the  father  takes 
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possession  of  the  infant's  estate— is  he  accountable  for  the  profits?  How 
long  does  this  guardianship  continue  /  Does  it  take  place  of  other  guar- 
dianship ?  Does  it  extend  in  England  to  one  child,  or  docs  it  embrace  all 
the  children  ? 

2.  Suppose  there  are  several  children  in  Virginia  making  one  heir?  Sup- 
pose there  are  several  ancestors  to  whom  he  is  heir?  Can  the  father  by 
his  will  supersede  any  other  guardian  by  nature? 

3.  At  common  law  where  the  infant  held  socage  land,  how  was  the  father 
considered  before  the  infant  was  14  years  old  ?  Why  was  not  the  father 
accountable  to  infant  in  case  of  guardian  in  chivalry  ? 

4.  What  is  the  second  species  of  guardian  mentioned  by  Mr.  B.  ?  Have 
v/e  a  similar  act?     Does  this  guardianship  here  exist? 

5.  What  is  the  third  species  of  guardian  ?  Does  this  exist  where  there 
is  any  other  guardian  of  the  infant?  How  long  does  it  continue?  Can 
there  be  guardian  by  nurture  in  Virginia  ? 

6.  What  is  the  fourth  species  of  guardianship  mentioned  by  M^.  B.  ? 
Where  did  this  exist?  On  whom  did  it  devolve?  Does  this  species  of 
guardianship  exist  in  Virginia? 

7.  What  is  the  fifth  species  of  guardiandship  mentioned  by  Mr.  B.?  Do 
these  still  exist  among  us  ?  How  are  they  created  ?  Can  the  father  ap- 
point if  under  21— or  where  the  child  has  been  married  ?  Does  it  compre- 
hend all  his  children  ?  May  he  appoint  at  will  ?  Can  he  appoint  in  pos- 
session or  remainder?  Is  it  effectual  against  all  others?  What  power  has 
the  guardian  over  infant  ?  How  as  to  writ  of  ravishment  of  ward  and  tres- 
pass ?  What  power  has  he  over  real  and  personal  estate?  How  if  seve- 
ral appointed  and  one  dies  ?  What  necessary  to  be  done  to  authorize  guar- 
dian to  act  ? 

8.  What  is  guardianship  by  election?  When  does  the  right  of  election 
commence?  How  is  it  mad^,  in  person  or  by  deed  or  writing?  When 
the  guardian  is  elected,  if  he  accepts  the  office  what  is  required  of  him? 

9.  When  a  child  is  born  in  Virginia,  under  whose  guardianship  does  his 
person  immediately  fall?  And  under  whose  guardianship  does  his  estate 
fall  if  he  has  any  ?     Suppose  the  infant  has  no  guardian  by  nature? 

10.  May  a  boy  continue  in  wardship  after  he  is  married  ?  How  is  it  with 
a  girl  after  she  marries  ? 

11.  Can  a  father  appoint  a  guardian  by  will  for  his  bastard  child  ?  Is  ^ 
testamentary  guardianship  assignable  ?  Who  are  wards  of  courts  ?  What 
is  a  guardian  ad  litem?  Who  is  usually  appointed  ?  What  are  the  gene- 
ral powers  of  the  guardian  over  his  ward  ?  In  what  courts  is  vested  pow- 
er of  controlling  guardians  ? 

12.  As  to  guardian's  powers  over  the  estate.  Can  he  sell  real  estate,  or 
convert  real  into  personal  or  personal  into  real  ?  How  is  it  with  respect 
to  a  guardian  appointed  by  the  court  in  relation  to  the  power  of  leasing? 
Why  is  it  voidable  at  that  age  ?  Are  such  leases  derived  out  of  the  interest 
of  the  guardian,  or  do  they  have  effect  by  virtue  of  his  authority  ? 

13.  In  such  cases,  however,  what  is  the  most  prudent  course  for  the  guar- 
dian? What  is  provided  as  to  guardians  of  infants  who  are  trustees  or 
mortgagees,  as  to  Iheir  making  deeds?  Can  the  infant  be  bound  by  any 
covenant  or  warranty  in  such  deed  ?  What  power  can  the  same  c^urt  give 
to  make  or  take  surrender  of  an  old  lease  and  to  make  or  take  a  new  one? 
How  may  a  guardian  be  authorized  to  sell  real  estate  ?  Suppose  the  land 
of  an  infant  sold  and  under  the  act  converted  into  money;  is  that  money 
considered  real  or  personal  ? 

14.  How  far  can  the  guardian  break  in  upon  the  principal  of  his  ward's 
estate  ?  What  is  the  duty  of  the  guardian  as  to  settlements  of  his  accounts  ? 
Are  these  provisions  usually  attended  to  ^    Is  the  guardian  considered  the 
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proper  judge  of  what  school  the  infant  shall  go  to  ?     Suppose  two  guar- 
dians disairreo  as  to  the  management  of  the  ward  or  of  his  estate? 

15.  Within  what  time  should  the  guardianship  put  out  moneys  of  the  ward 
to  interest  ?  Suppose  the  testamentary  guardian  fail  or  is  unable  to  give 
bond  and  security?  Suppose  he  misbehaves,  is  guilty  of  breach  of  tiust, 
or  fails  to  deliver  an  inventory,  or  to  settle  his  accounts  ?  Suppose  his  se- 
curities are  under  apprehensions  of  suffering  by  his  acts  ?  If  in  arrear  to 
his  ward  hov/  is  he  sued  ? 

Chapter  XII. —  0/  Corporations. 

1.  What  are  bodies  politic  or  corporations ;  for  what  purpose  and  how 
created  ?     How  divided  and  subdivided  ? 

2.  What  has  been  deemed  absolutely  necessary  to  the  being  of  every 
corporation  ?  And  what  the  powers  incident  to  them  ?  As  to  holding  per- 
gonal or  real  property  ?  How  do  they  act  ?  Or  contract  ?  What  bye-laws 
may  they  make?  How  may  they  sue  and  be  sued?  What  number  may 
bind  the  whole  ?     How  far  are  members  liable  individually? 

3.  Suppose  there  is  a  vacancy  in  the  headship?  As  to  power  of  amo- 
tion 1     How  must  it  be  executed  ? 

4.  What  the  general  duty  of  corporations?  How  enforced?  How  are 
they  dissolved?  What  then  becomes  of  their  lands  and  tenements?  What 
of  debts  due  to  or  from  them  ?  What  the  right  of  the  legislature  to  annul 
charters  vesting  private  rights  ?  Distinction  made  between  corporations 
established  by  the  public  for  public  purposes,  and  private  corporations? 


BOOK  II. 

Chapter  I. 

1.  How  are  things,  as  constituting  property,  decided?  What  are  things 
real  ?  What  personal  ?  How  does  Mr.  B.  consider  things  real  ?  In  what 
are  they  said  to  consist?  Define  the  several  kinds?  What  is  an  heir- 
loom ?  How  are  heraditaments  divided  ?  What  does  larid  comprehend  ? 
Upwards  and  downwards?     Waters  how  recovered? 

Chapter  II. 

1.  What  is  an  incorporeal  hereditament  ?  What  are  those  ten  sorts  enu- 
merated? Define  them  in  succession.  What  sort  of  "common"  may  be 
considered  as  existing  in  Virginia?  To-  what  extent  may  botes  be  taken  ? 
What  is  a  right  of  way?  On  what  three  grounds  docs  it  rest?  Who 
must  repair?  Hovi^  right  of  way  presumed  and  from  what?  Right  of  way 
of  necessity  what?  Who  in  such  case  shall  decide,  over  what  part  of 
the  land  it  shall  be  enjoyed  ? 

2.  Offices  what?  Difference  between  common  law  and  statutory  offi- 
cers ?  Between  judicial  and  ministerial?  Duration  of  office  during  plea- 
sure and  during  good  behavior?  Between  English  law  and  ours  as  to  their 
being  inheritable  What  disqualification  by  1  R.  C.  ch.  66?  What 
oaths  must  be  taken?  Can  infants  fill  ofiices,?  How  are  offices  for- 
feited ? 

3.  Annuities  what?  How  different  from  rent  charge?  May  it  not 
charge  the  lands  in  the  first  instance  as  well  as  the  person  ?  In  this  case  is 
there  an  election  and  in  whom?     Can  it  retain  both  characters  after  such 
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election  1     If  no  election  during  life  of  the  annuitant,  how  is  it  7     If  inher- 
itable, is  his  wife  dowable  ■?     Shall  the  heir  or  executor  have  itl 

Chapter  III. 

1.  Rents  what'?  What  the  four  requisites  ofl  What  is  rent  service? 
Rent  charge  ?  Rent  seek  1  When  and  were  is  rent  regularly  due  and 
payable  1 

2.  What  was  always  incident  to  rent  service  ?  How  did  rent  seek  exist 
at  common  law  1  How  did  rent  seek  grow  out  of  the  statute  quia  cmpto- 
res  1  Is  distress  now  to  be  considered  incident  to  every  reversion  l  Does 
it  exist  where  there  is  neither  a  reversion  nor  an  express  charge? 

3.  How  may  a  rent  charge  arise  by  operation  of  law?  Can  rent  in  strict- 
ness be  reserved  out  of  an  incorporeal  hereditament?  Or  out  of  personal 
property  ?  If  so  reserved  out  of  corporeal  and  incorporeal  both,  or  out  of  real 
and  personal,  how  is  it  considered  ?  What  arc  proper  words  of  reserva- 
tion ? 

4.  Time  of  payment ; — how  may  it  be  anterior  to  the  remedy  by  distress? 
May  it  be  less  or  more  than  a  year?  To  whom  must  rent  be  reserved^ 
How  may  it  be  provided  to  be  paid  over  to  a  third  person  ?  Suppose  rent 
reserved  to  the  grantor's  heirs  ; — -is  this  a  purchase  in  the  heir  or  the  estate 
of  the  ancestor?  To  whom  is  rent  payable  ?  Does  it  go  to  the  heir  or  the 
executor? — state  the  distinctions  herein. 

5.  Of  the  apportionment  or  abatement  of  rent.  Suppose  in  case  of  rent 
service  the  tenant  loses  the  whole  land  by  superior  title: — how  as  to  rents 
already  accrued?  What  is  essential  to  entitlp  the  tenant  to  abatement? 
Distinction  as  to  eviction  of  part  of  the  land  and  eviction  of  the  whole  for 
part  of  the  time  ?  How  is  it  in  all  these  cases  as  to  rent  charge  ?  How 
where  there  is  an  ouster  by  the  landlord,  or  a  purchase  in  whole  or  in  part 
or  for  the  whole  time  or  part  of  it — in  case  of  rent  service  or  rent  charge? 

6.  How  is  rent  apportioned  among  different  persons?  Shall  there  be  an 
apportionment  by  reason  of  the  act  of  God  or  of  the  law  ?  Case  of  tene- 
ment destroyed  by  fire?  Or  a  mill  by  flood?  Case  of  a  hired  slave  dying 
during  the  year?  By  whom  is  the  apportionment  to  be  made?  Case  where 
rent  is  an  entire  thing,  as  a  horse  ? 

7.  By  grant  of  reversion  what  is  the  effect  as  to  rents  accrued  or  to  ac- 
crue ? 

Chapter  IV. — Of  the  Feudal  System. 

1.  Why  is  an  acquaintance  with  the  feudal  system  essential  to  the  clear 
understanding  of  the  law  of  real  estate  ?  Whence  did  it  spring?  What 
was  its  foundation  and  what  its  principles  ?  What  its  fundamental  maxim  ? 
What  do  we  mean  by  holding  allodially  ?  Are  lands  so  held  in  England  ? 
If  not  by  what  tenure  formerly  ?  By  what  7iowl  How  are  the  several  par- 
ties to  this  tenure  designated?     How  are  lands  held  in  Virginia? 

2.  What  was  the  ceremony  of  feudal  investiture?  What  was  it  called  ? 
What  words  were  used?  What  did  they  imply  ?  To  what  was  the  vassal 
bound  ?  Whence  the  word  '•'  peers"  ?  What  was  the  duration  of  the  vas- 
sal's estate— at  first?  What  in  process  of  time?  As  to  inheritance?  Pre- 
ference of  eldest  son?  Sale  or  exchange  by  landlord  or  vassal?  Attorn- 
ment what?     Whence  originated  rents  ?     Distresses?     Warrants? 

3.  Proper  and  improper  funds — what?  Mesne  lord  and  tcnnnt paravail 
what?  What  service  was  incident  to  all  tenure?  Statute  quia  emptores 
what  did  it  provide  ?  Subinfeudation — did  it  ever  exist  in  Virginia  ?  How 
Avas  land  held  before  the  revolution  ?  When  were  tenures  abolished  ?  Ga- 
velkind tenure,  its  principle  ? 
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Chapter  V. — Freeholds  of  Inheritance. 

1.  What  do  we  understand  by  the  term  estate  1  How  considered  by 
Mr.  B.  ?  How  divided  in  reference  to  quantity  of  interest?  What  is  an 
estate  of  freehold  ?  How  only  created?  How  divided?  Estates  of  in- 
heritance how  divided  ?  Tenant  in  fee  simple  what  ?  Meaning  of  the 
word  fee — primary  — and  secondary  sense  ?  Demesne  as  of  fee  how  used  ? 
Abeyance  what  ?     Is  the  fee  ever  in  abeyance  ?     Mr.  Fearne's  doctrine  ? 

2.  What  word  necessary  to  create  a  fee  in  England  ?  Exceptions  ? 
How  in  Virginia?  When  did  the  law  take  effect?  What  the  law  as  to 
wills  and  deeds  antecedent  ?     Loaning  of  the  courts  as  to  this  matter  ? 

3.  Limited  fees  how  divided  ?  Qualified  or  base  fees  ; — conditional  fee 
at  common  law — what  ?  Operations  of  these  conditional  limitations  ? 
Whence  these  niceties  ?  By  what  statute  were  these  views  of  the 
courts  counteracted  ?  When  passed  ?  What  did  it  provide  ?  How  was 
it  construed  ?  The  new  estate, — what  called  ?  What  was  it  ?  What  things 
entailable?  How  as  to  annuity  out  of  personal  property ?  How  if  an  es- 
tate is  given  to  A  and  his  heirs  for  the  life  of  B  ? 

4.  Estates  tail, — by  what  words  created  in  a  deed  ? — in  a  will  ?  How  di- 
vided 1  How  again  divided  as  to  sexes  ?  How  must  the  lieir  in  these  ca-- 
ses  deduce  his  descent  ?  Incidents  to  estates  tail  ?  Evils  of  them  ?  Plow 
partially  unfettered  by  various  English  statutes?  How  barred  formerly  in 
Virginia  ?  How  and  when  abolished  ?  Phraseology  of  the  several  acts  ? 
W^hat  essential  difference  is  there  between  them  ? 

Chapter   VT. —  Freohnlds  for  Life  only. 

1.  How  divided?  What  are  conventional?  By  what  words  created? 
Was  livery  necessary  at  common  law  ?  Grant  for  life  how  construed  ? 
Why  ?  Grant  during  widowhood,  and  such  like,  how  construed  ?  Natu- 
ral death  and  civil  death — what  ? 

2.  Incidents  to  estates  for  life  ?  Estovers  what  ?  What  limitation  to 
their  enjoyment  ?  Emblements  what  ?  The  reason  and  foundation  of  the 
rule  1  When  not  applicable  7  What  growing  crops  considered  emble- 
ments'? Under  tenants — how  as  to  them  7  What  the  common  law  as  to 
current  rent  due  from  them  when  their  lessor's  estate  was  determined  by  his 
death?  How  is  it  by  our  statutes?  Is  there  a  remedy  for  the  right  thus 
provided  ?     Is  there  a  casus  omissus  in  the  act? 

3.  To  what  laws  generally  did  this  rule  apply  ?  What  are  the  provisions 
of  our  statute  ?  What  the  difficulty  as  to  the  53d  and  54th  sections  ?  Can 
they  be  reconciled  and  how  ?  What  cases  remain  as  at  common  law  ? 
What  power  is  given  a  widow  over  crops  growing  at  her  death? 

4.  What  is  the  law  of  these  cases  as  to  emblements  ;  Case  of  a  tenant 
determining  his  own  estate  ;  Of  a  lessee  for  years  if  he  shall  so  long  live 
and  he  dies  ;  Of  a  disseisor  even  though  he  has  cut  the  crop  when  dis- 
seissee  enters;  Of  the  disseisor's  tenant?  Of  a  mortgagor  or  his  tenant 
turned  out  by  mortgagee  ; — Of  the  heir  presumptive  turned  out  by  birth  of 
heir  apparent ; — Of  the  heir  against  whom  the  widow  recovers  dower; — Of 
a  party  who  appeals  from  a  judgment  against  him  for  the  land  and  sows 
pending  the  appeal  and  is  turned  out  after  affirmance  ; — Of  a  devise  to  A  of 
lands  on  which  there  is  a  growing  crop?  Suppose  remainder  over  to  B  ? 
Of  estates  determinable  or  to  arise  on  a  contingency  ?  How  in  this  last 
case  as  to  intermediate  profits? 

5.  Suppose  lessor  at  will  determines  the  estate  before  seeding  but  after 
the  land  is  ploughed  and  manured,  has  lessee  any  remedy  ?  What  is  the 
^aw  as  to  presumption  of  death  from  absence  ? 
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6.  Tenant  by  the  curtesy  what?  Its  four  requisites?  As  to  the  marri- 
age what  necessary  ?  Case  of  an  idiot?  Seizen  how  many  kinds  ?  Which 
necessary  here?  How  in  case  of  rent?  And  why?  As  to  issue,  what 
necessary  ?  Can  there  be  tenancy  by  the  curtesy  in  the  following  cases : 
Case  of  remainder  or  reversion  expectant  on  an  estate  of  freehold  or  for 
years  ; — Of  the  child  dying  before  the  seizin  or  tiie  seizin  determining  be- 
fore the  birth  ; — -Of  the  seizin  determining  before  the  wife's  death  ; — Of  a 
trust  estate  ; — Of  the  estate  settled  on  the  wife  at  marriage  ; — Of  a  rent 
charge  to  the  wife  and  her  heirs ; — Of  a  rent  reserved  on  an  estate  for  life 
created  before  marriage; — Of  an  estate  in  the  wife  determined  by  the  liap- 
pening  of  a  contingency  ; — Of  money  directed  to  be  laid  out  in  land  ?  When 
is  the  husband's  right  as  tenant  by  curtesy  said  to  be  initiate  ?  When  con- 
summate ?  Until  this  right  is  initiate  what  are  his  rights  as  to  his  wife's 
real  estate  ? 

7.  Dower  what  ?.  Of  what?  What  requisites  ?  What  seizin  sufBcient  ? 
And  why  ?  How  as  to  right  of  action  or  mere  right  of  entry  ?  Can  the 
wife  be  endowed  in  the  following  cases:  Case  of  divorce  a  vcnculo ;  of 
divorce  a  mensa  et  thoro ;  of  adultery  and  when  ;  of  her  being  an  alien  ;  of 
her  husband's  being  an  idiot;  -of  treason  or  felony  of  the  husband  ;  of  a 
trust  estate  or  equitable  interest  in  England  ; — in  Virginia  ;  by  what  sta- 
tute ;  of  lands  held  jointly  in  with  another  in  England; — in  Virginia;  of 
lands  sold  by  the  husband  during  the  coverture  ;  of  a  beneficial  seizin  even- 
for  an  instant ;  of  a  seizin  for  an  instant  where  by  the  some  act  the  title 
passes  out  of  him  ;  of  a  seizin  not  beneficially  for  the  husband's  use  ;  of 
money  directed  to  be  laid  out  in  land  ;  of  land  encumbered  by  deed  of  trust 
executed  at  the  time  he  obtains  his  title ;  of  an  estate  less  than  a  fee  in 
England  ; — in  Virginia ;  of  a  remainder  expectant  on  an  estate  for  life 
which  commenced  before  and  lasts  during  the  coverture;  of  a  rent  charge 
to  the  husband  and  his  heirs ;  of  a  rent  reserved  on  an  estate  for  life  ;  or 
for  years  ;  where  such  leases  are  before  ; — and  where  after  marriage  ;  where 
rent  is  reserved  and  where  not. 

8.  Can  the  wife  have  dower  in  the  following  cases :  Case  of  a  sale  by 
the  husband  and  receipt  of  money  before  marriage  but  no  title  made  ;  of  a 
verbal  contract  for  purchase  of  land  by  her  husband  ;  of  lands  mortgaged 
by  the  husband  before; — or  after  marriage  ;  of  lands  purchased  and  sub- 
ject to  the  vendor's  lien  ;  and  on  what  terms  in  these  several  cases  ?  And 
what  portion  of  principal  or  interest  must  she  pay  ?  What  was  the  old 
rule  ?     What  the  modern  rule  ? 

9.  What  are  the  rights  of  the  widow  in  her  husband's  realty  after  his 
death  and  before  dower  assigned  ; — by  common  law  ; — by  our  own  statute  ? 
What  understood  by  "the  plantation  thereunto  belonging"?  If  kept  out 
what  is  her  remedy?  Is  she  chargeable  with  rent?  Why  not?  Her  pos- 
session of  the  mansion  house  ; — is  it  exclusive  of  the  heir  ?  Can  he  or  she 
maintain  trespass?  What  action  can  he  maintain  for  injuries  to  the  man- 
sion house  and  land  by  others  while  in  her  possession  ?  How  as  to  the 
other  lands  before  dower?  Can  the  heir  maintain  ejectment  for  them  with- 
out joining  her? 

10.  What  are  terms  in  gross?  What  terms  to  attend  the  inheritance? 
In  what  did  they  originate  ?  How  was  the  object  effected  '^  Suppose  the 
husband  dies  without  selling  the  land,  how  as  to  the  doweress  ?  Suppose 
he  sold,  but  did  not  assign  the  trust  term?     Would  equity  interfere  ? 

11.  How  is  a  woman  to  be  endowed  and  by  whom  ?  Suppose  they  as- 
sign it  unfairly  ?  Suppose  a  guardian  assigns  too  much  ?  How  is  assign- 
ment procured  by  suit?  The  common  practice?  What  court  has  juris- 
diction ?  What  were  the  widow's  common  law  remedies?  AV^rit  of  right 
of  dower  and  mdc  nihil  habet,  when  did  they  lie'/     Case  of  improvement 
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by  alienee  of  hu-sband  ; — by  tlic  Iicir  after  Imsband's  death  ?  Daman-cs  for 
detention — as  to  the  heir ; — the  alienee  of  the  husband  ?  Case  of  widow's 
death  before  suit,  how  as  to  profits  of  her  dower  interest  1  How  if  she 
dies  after  bill  exhibited?  How  as  to  damages  if  she  holds  the  mansion 
■liouse  and  plantation "?  Case  of  alienee,  may  the  heir  assign  dower  out  of 
his  own  land,  for  amount  of  the  demand  against  alienee  ?  Case  of  dissei- 
sor? Of  a  person  not  a  freeholder?  If  the  subject  is  devisible  how  is 
dower  assigned?  How  if  not?  Can  this  assignment  be  conditional? 
How  is  she  to  be  endowed  in  case  of  an  exchange  of  lands  1  Suppose 
she  is  evicted  of  her  dower  ?     When  can  there  be  dos  de  dotel 

12.  Was  a  widow  ever  dowable  of  slaves?  How  are  slaves  now  consi- 
dered 1  To  what  portion  of  her  husband's  slaves  is  the  wife  entitled  ?  Is 
her  title  absolute  or  limited  to  her  life  1 

13.  How  may  dower  be  barred  or  prevented  ?  What  the  law  as  to  adul- 
tery ?  The  effect  of  reconciliation  ?  The  effect  of  a  jine  or  recovery  in 
England  ?  What  the  substitute  for  those  in  Virginia?  Were  fines  abolish- 
ed totally  or  only  partially  by  our  statute?     Are  they  in  use  here  ? 

14.  Has  the  conveyance  of  a  feme  any  further  effect  than  to  pass  or  bar 
her  right  ?     By  what  act  is  this  ? 

15.  Can  a  woman  bar  her  dower  by  fraudulent  suppression  of  her  right? 
Is  her  dower  barred  by  a  recovery  without  fraud  or  collision  ?  How  if  there 
be  fraud  ? 

16.  What  is  a  jointure  according  to  Colce  ?  Its  four  requisites  accord- 
ing to  Mr.  B.  1  As  to  the  fourth  requisite  above  mentioned ;  is  the  law 
correctly  stated  by  Mr.  B.?  How  is  it  in  Virginia?  What  are  the  doc- 
trines of  equity  as  to  this  matter;  where  the  intent  that  she  shall  not  have 
both  is  clear,  or  the  double  provision  would  defeat  the  will  ?  How  as  to 
putting  her  to  election  1     Suppose  she  is  evicted? 

17.  Jointure  under  Virginia  law.  What  jointure  will  be  an  absolute  bar? 
What  if  it  fail  to  be  a  legal  bar  though  intended  to  be  in  lieu  of  dower  ? 
Mow  does  our  law  differ  from  the  English  law  as  to  jointure  ? 

18.  Does  the  act  1  R.  C.  chap.  104,  §  25,  as  to  renunciation  of  the  pro- 
visions of  her  husband's  will  by  a  widow  apply  to  his  real  estate  ?  How 
Was  the  law  understood  as  to  this  before  the  late  revisal  ?  Suppose  person- 
al estate  given  by  will  in  lieu  of  dower? 

19.  Has  the  wife  right  of  dower  or  remedy  in  these  cases : — Lease  by 
husband  before  marriage  for  1000  years  or  for  life  to  his  children  without 
rent ; — or  in  this  case  :  conveyance  by  the  husband  before  marriage  to  trus- 
tee to  his  use  for  life,  remainder  to  A  for  the  husband's  life,  remainder  to 
the  husband's  heirs.  Are  these  considered  frauds  on  the  wife's  rights  un- 
less there  is  concealment? 

Chapter  VII. — Estates  less  them  Freehold. 

1.  What  arc  the  kinds  of  estates  less  than  freehold  ?  Define  them  ? 
How  is  a  lease  for  half  year — or  a  month  considered  ?  What  in  law  is  a 
month — a  twelvemonth — a  day  ?  How  as  to  fractions  of  a  day  ?  As  to 
last  hour  of  payment  and  last  moment  of  demand  ?  Computation  of  the 
month  by  the  calendar — what  is  the  general  rule  ?  The  mercantile  rule  ? 
The  common  understanding?  "From  the  date"  and  "  from  the  day  of 
the  date  ;" — their  import  and  difference; — according  to  early — and  modern 
decisions  ?     What  is  the  rule  as  to  notices  ? 

2.  What  is  the  essential  characteristic  of  an  estate  for  years  ?  Give  in- 
stances. Is  it  real  or  personal  estate  ?  Estate  for  life  or  for  1000  years, 
which  is  the  greatest  in  law  ?  Estates  to  commence  infidtiro,  what  kinds 
could  be  so  granted,  and  why  ?    Jnteresse  termini ; — term— time — posses- 
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sion  ; — how  arc  all  these  understood  as  applied  to  leases  for  years  ?  Inci- 
dents to  terms  for  years  what  f  When  the  tenant  shall  have  emblements  ^ 
How  as  to  way-going  crop  ?  Covenant  for  renewal — must  the  renewed 
lease  have  a  similar  covenant?  How  if  perpetual  renewal  was  clearly  in- 
tended ?  Will  equity  aid  tenant  who  has  broken  his  covenants  ?  Case  of 
tenants  for  lives — is  this  more  or  less  strong  than  that  of  tenancy  for  years 
as  to  this  matter? 

3.  Leases  from  year  to  year  ; — when  and  how  determinable  ?  Estates 
at  will  what?  At  whose  will?  How  and  by  what  acts  determinable  by 
either?  Emblements?  Ingress  or  egress?  Current  rent?  Estates  for- 
merly considered  estates  at  will — how  usually  construed  now  ?  Where 
express  intent  does  or  does  not  appear  ?     Where  rent  is  or  is  not  reserved  ? 

4.  Notices  to  quit  in  leases  from  year  to  year  and  in  leases  at  will  so  con- 
sidered ; — what  notice  necessary?  And  when  not  necessary  ?  To  what 
time?  How  when  the  years  tenancy  is  doubtful?  Case  of  lodgings?  Of 
a  lease  for  a  month,  a  week,  hc.1     Notice  how  given  if  the  landlord  dies? 

5.  Mortgagor— or  his  tenant — hoAV  considered  ?  Is  notice  to  quit  ne- 
cessary in  this  case  ?  Or  where  tenant  holds  adversely?  How  where  there 
are  undertenants?  How  if  agreement  is  void  by  the  statute  of  frauds? 
How  where  the  tenant  enters  on  different  parts  at  different  limes  ?  Waiver 
of  notice  to  quit; — its  effect?     From  what  implied? 

6.  Tenant  by  sufferance  what?  Does  trespass  lie  against  him  before — • 
or  after  entry  1  Does  ejectment  lie  ?  May  the  landlord  enter  without  suit ; 
peaceably — or  otherwise  ?  How  if  he  holds  over  a  year  and  the  landlord 
receives  rent  ? 

Chapter  VIII. — Estates  on  Condition. 

1.  What  is  an  estate  on  condition?  How  divided?  Implied  what? 
Give  instances.  Offices  how  forfeited?  Alienation  in  fee  by  tenant?  Dif- 
ference herein  as  to  tortious  and  rightful  conveyances  ? 

2.  Estates  on  condition  expressed,  what?  What  two  kinds?  Explain 
them — and  their  effect.  Condition — limitation — -and  conditional  limitation 
—explain  the  difference  between  them.  What  estate  has  the  grantee  be- 
fore condition  broken  1 

3.  What  is  the  law  as  to  condition  impossible  at  the  time  of  creation ; — ■ 
or  becoming  so  afterwards  by  act  of  God,  or  of  the  feoffor,  or  repugnant,  or 
contrary  to  law  ?  Difference  in  these  cases  where  the  condition  is  prece- 
dent or  subsequent;  and  why?     [See  note  '2,  p.  339.] 

4.  Breach  of  condition  subsequent — its  effect  upon  the  estate^'^— where  of 
freehold  or  for  years? 

5.  Estates  held  in  pledge — what  two  kinds?  Mortgage  what?  Form 
of?  Principle  of?  Relative  rights  of  the  parties  before  ; — and  after  breach  ; 
at  law — and  in  equity  ?  Equity  of  redemption  what  ?  Foreclosure  ?  Bill 
to  foreclose  ?  Bill  to  redeem  ?  Mortgages  by  creation  of  terms  for  years 
why  used  instead  of  mortgage  of  the  fee  ?  Inconveniences  of  each  ?  Which 
kind  are  used  generally  with  us  ? 

6.  Limitation  to  redemption?  On  what  founded  ?  Mortgagor  retaining 
possession  20  years  without  demand  or  payment  of  interest  what  presumed  ? 
Tacking  what.? 

7.  Mortgages  and  deeds  of  trust — how  different?  Suppose  creditor  em- 
powered to  sell; — in  case  of  personalty— or  realty?  How  is  this  matter 
considered  in  England  ? 

8.  In  what  light  is  the  trustee  to  consider  himself  1  How  to  act  if  the 
accounts  are  involved,  or  there  is  a  cloud  over  the  title,  or  a  sale  of  the 
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whole  land  is  not  necessary,  or  there  are  prior  incumbrances?     If  he  fails 
so  to  act  wliat  is  the  debtor's  remedy  ? 

9.  How  if  the  trustee  dies  ;  or  refuses  to  act ;  or  there  be  two  and  one 
refuses ;  or  either  of  two  is  authorized  to  act  and  both  are  proceeding  in- 
dependently of  each  other  ;  or  the  power  to  sell  is  vested  in  the  creditor 
and  a  trustee  or  either  of  them;  or  the  trustee  becomes  creditor  or  interest- 
ed ;  or  the  debtor  dies  ;  or  the  deed  be  tainted  with  usury,  gaming,  or  fraud  ; 
or  the  creditor  or  trustee  proceeds  unfairly  ? 

10.  Suppose  creditor  does  not  proceed  according  to  the  requisitions  of 
the  trust,  yet  makes  a  title  to  purchaser ;  how  is  the  purchaser's  title  consi- 
dered at  law  ;  how  in  equity  ?  Difference  between  a  mere  power  and  a 
power  coupled  with  an  interest  ?  Can  trustee  appoint  another  to  act  for 
him  1  Is  he  in  England  allowed  compensation  unless  it  be  so  provided  ? 
What  seems  to  be  the  course  with  us? 

11.  Possession  after  purchase  from  trustee  how  obtained? 

12.  Mortgage  and  conditional  sale  ; — difference  between  them  in  effect  f 
What  constitutes  the  one  or  the  other?  What  the  essential  ingredients  of 
each  ? 

13.  The  different  remedies  of  the  creditor  by  mortgage, — at  law  and  in 
equity?  May  he  pursue  them  all  at  the  same  time?  Is  the  mortgagor  or 
tenant  compellable  to  account  for  profits  while  he  retains  possession  ?  How 
as  to  mortgagee  ?  How  as  to  wilful  default  or  waste  and  dilapidations  ? 
Is  he  chargeable  with  loss  arising  from  failure  to  pay  the  taxes  ?  Suppose 
the  profits  exceed  the  interest  of  the  money  due? 

14.  Is  interest  on  interest  allowed  ?  Does  the  assignee  of  a  mortgage 
take  subject  to  all  equity  or  discounts  against  mortgagee  before  notice  of 
assignment  ? 

15.  What  is  the  decree  of  foreclosure  in  England  ?  What  with  us?  If 
the  sale  of  the  prem.ises  does  not  pay  the  debt  can  there  be  a  personal  de- 
cree for  the  balance  ?  Whether  the  deed  contain  a  covenant  for  payment 
or  not?     What  is  the  course  in  England  ? 

16.  Who  may  redeem  ?  How  as  to  judgment  creditor  before  ; — or  after 
elegit  sued  out ; — in  case  the  mortgage  is  of  a  fee  ; — or  of  a  lease  for  years ; 
and  why  ?  How  where  there  is  a  mortgage  or  deed  of  trust  on  slaves,  and 
another  creditor  has  obtained  judgment  and  sued  out  his  jifa? 

17.?^Parties  who  should  be  (in  bill  of  foreclosure)  either  plaintiffs  or  de- 
fendants ?  Where  the  mortgage  has  been  assigned  ;  where  the  mortgagee 
is  dead  and  the  mortgage  is  of  the  fee  ;  where  in  such  case  it  is  of  a  lease 
for  years  or  of  slaves,  &.c.  Where  there  are  several  mortgagees  of  an  en- 
tire thing  or  several  derivative  mortgagees  ;  or  precedent — or  subsequent 
mortgagees  or  mcumhrances  previous  to  bill  filed  ?  How  as  to  the  execu- 
tor of  mortgagee  in  case  of  mortgage  in  fee  and  why  ?  How  as  to  execu- 
tor of  mortgagor — or  his  heir  being  defendants  when  he  is  dead.  How  as 
to  incumbrances  since  bill  filed  ?     General  rule  ? 

18.  Who  must  be  parties  in  a  bill  to  redeem  ?  How  as  to  mortgagor — 
or  his  vendee  of  the  equity  of  redemption — or  his  heir — or  devisee  (in  case 
of  mortgage  of  the  fee)  or  his  executor  or  specific  legatee  in  case  of  per- 
sonalty—or subsequent  mortgagees  or  judgment  creditors  ;  or  even  volun- 
teers under  mortgagor?     How  as  to  mortgagee's  heir  or  executor  ? 

19.  What  decree  is  made  with  us  in  bills  to  foreclose  or  redeem  ?  Sup- 
pose only  one  instalment  be  due  ;  or  an  instalment  becomes  due  during 
the  suit ;  how  if  against  an  infant  ?  Can  the  decree  go  beyond  the  penal- 
ty of  the  bond  in  computing  interest  ?  Law  as  to  costs — in  bills  of  fore- 
closure— and  redemption  ? 
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20.  What  is  the  law  as  to  third  incumbrancer  buying  in  the  first  incum- 
brance to  protect  himself  against  the  second  ?  How  far  can  that  principle 
practically  exist  with  us  ? 

21.  Estate  by  elegit  what  ?  What  portion  of  the  debtor's  estate  is  taken 
by  the  writ?  Is  it  a  chattel  or  freehold  ?  How  far  is  the  creditor  liable  at 
law  for  more  than  the  estimated  value  of  the  land  ?  Suppose  a  casual  or 
accidental  profit, — or  waste  or  damage  ?  By  what  process  is  this  allowance 
to  be  obtained  ?     How  is  it  in  equity  ? 

22.  Debtor's  remedy  where  the  debt  is  paid  by  efflux  of  time  ; — even 
though  the  creditor  has  neglected  to  take  the  profits ;  or  has  been  evicted 
by  a  stranger ;  or  by  the  debtor  ;  or  the  profits  are  destroyed  by  act  of  God 
or  the  enemy }  How  in  case  of  casual  profits — or  unforeseen  exoneration 
from  incumbrance  or  debtor's  being  ready  to  pay  up  the  debt  ? 

Chapter  IX. —Remainders  and  Reversions. 

1.  How  are  the  terms  executed  and  executory  understood  as  applied  to 
estates  ?  What  is  a  remainder  .''  Example  .-*  The  first  estate  what  called  ? 
Do  they  form  but  one  whole  ? 

2.  What  the  first  rule  as  to  remainders.^  And  why  ?  How  in  Virginia? 
Estate  to  commence  in  fuluro ;  difference  between  estates  of  freehold  and 
for  years?  And  why  ?  How  in  Virginia  ?  How  as  to  bargain  and  sale  ? 
What  is  the  particular  estate  said  to  do  ?     Suppose  it  void  or  defeated  ? 

3.  What  is  the  second  rule  ?  What  is  essential  in  creating  di  freehold  re- 
mainder? How  made  and  how  does  it  enure  ?  How  if  particular  estate 
is  for  years  ? 

4.  Third  rule  what  ?  On  what  rule  does  the  doctrine  of  contingent  re- 
raainders  depend  ?  Vested  remainders  what  ?  Contingent  what  ?  Mr. 
Fearne's  definitions  ?  Is  it  the  mere  uncertainty  of  the  estate  ever  taking 
effect  in  possession  that  makes  it  contingent?  How  if  estate  to  A  for  life 
remainder  to  B  for  life  ?  How  many  kinds  of  contingent  remainders  ac- 
cording to  Mr.  B.  ?  Give  instances.  What  the  rule  in  the  first  kind  ?  Com- 
mon possibility — remote  possibility  what?  Instance  of  the  second  kind? 
How  does  this  case  differ  from  limitation  to  A  for  life  remainder  to  B  for 
life  ?  What  particular  estate  necessary  to  support  such  remainder?  And 
why  ?  How  in  Virginia  ?  Contingent  remainders  how  defeated  ?  By 
what  contrivance  protected  ?  What  the  Virginia  law  as  to  the  act  of  the 
particular  tenant  or  a  merger?     How  as  to  death  or  efflux  of  time  ? 

5.  What  is  provided  by  1  R.  C.  chap.  99,  §  28?  An  executory  devise 
— what  ?  How  different  from  contingent  remainder  ?  First  difl^erence,  how 
affected  by  our  statute  ?  Second  difference,  how  affected  by  our  statute 
abolishing  entails  ?  How  by  1  R.  C.  chap.  99,  §  25?  Length  of  time  al- 
lowed by  common  law  in  such  limitations  ?  What  provided  as  to  limitations 
to  child  born  after  the  decease  of  its  father?  Third  difference:  What 
length  of  time  allowed  in  these  limitations? 

6.  What  are  the  two  classes  of  exceptions  to  the  4th  species  of  contin- 
gent remainders  as  distinguished  by  Mr.  Fearne  ?  First  class; — Rule  in 
Shelley's  case  what  ?  In  what  cases  does  it  apply  ?  In  what  cases  not  ? 
Difference  between  common  law  conveyances  and  limitations  by  way  of 
trust  ? 

7.  The  words  "heirs,"  and  "children,"  how  generally  considered? 
"  Words  (»f  purchase  "  and  "  words  of  limitation,"  define  what  is  meant  by 
them  ?     Resulting  use  what  ? 

8.  "  Heir  "  in  the  singular  or  plural  with  or  without  superadded  words  of 
limitation  how  construed  ?  "  Heirs,"  "  heirs  male,"  &.c.  when  used  as  words 
of  purchase,  do  they  also  mark  out  the  inheritable  character? 
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9.  Second  class  of  exceptions  to  4th  species  of  contingent  remainders? 

liules  as  to  contingent  remainders  ?  Double  possibility  what  ?  Suppose 
the  continf^ency  goes  to  defeat  the  remainder?  Conditional  limitation — 
shiftino-  or  secondary  uses  what? 

10.  Tortious  conveyances — and  their  effect  at  common  law  on  contin- 
gent remainders? 

11.  Executory  devise  how  defined  by  Mr.  Fcarne  ?  Great  and  essential 
difference  from  contingent  remainders  (mentioned  by  Fearne)  how  affected 
by  our  statute  1  R.  C.  chap.  99,  §§  20,  28  f 

12.  Words  implying  general  failure  of  issue  how  construed  by  1  R.  C. 
chap.  99,  §  26  ?     What  remarks  occur  as  to  this  clause  ? 

13.  What  other  principles  are  stated  as  to  executory  devises  ? 

14.  The  Virginia  cases  on  this  subject?  Effect  of  the  abolition  of  en- 
tails on  the  construction  of  wills  according  to  Tate  vs.  Tally  and  Smith  vs. 
Chapman  ? 

15.  Reversion  what  ?  Rent  how  far  incident  to  it  ?  Difference  herein 
between  rent  accrued  and  to  accrue  ?  Reversion  and  remainder  how  dif- 
ferent ? 

16.  Merger ;  what  ?  What  essential  to  it  ?  Effect  of  merger  by  our 
law  1  R.  C.  chap.  99,  §  20.  Equitable  and  legal  estates  concurring — what 
is  the  effect  ? 

Chapter  'K.-— Joint-tenancy,  SfC. 

1.  Estates  held  in  severalty  what?  Joint-tenancy  what  ?  How  created  ? 
Its  properties  ?  The  four  unities  : — Explain  them.  Joint-tenants  how  seiz- 
ed ?     How  where  estate  is  given  to  baron  and  feme  ? 

2.  Effect  of  the  union  in  the  following  cases  : — Lease  by  two  reserving 
vent  to  one  ;  Livery  to,  or  entry  or  possession  by  one ;  Actions  against 
others  ; — or  against  each  other  ;  how  as  to  waste  ; — account  ?  Doctrine 
of  survivorship.  How  is  this  doctrine  in  Virginia  ?  Are  joint-tenancies  there- 
ibre  abolished  ?     How  in  common  law  as  to  stock  in  trade  or  agriculture  ? 

3.  How  destroyed  ;  effect  of  devise ;  mortgage  by  one  or  contract  to 
convey  ;  alienation  ;   partition  ? 

4.  How  may  one  render  himself  liable  to  the  ejectment  of  the  other  ;  or 
acquire  title  by  length  of  time  ? 

5.  Partition  how  to  be  made,  in  case  of  freehold  ;  of  leases  for  years — 
formerly ;  or  since  the  statute  of  frauds  ?  When  made  how  far  respected 
(though  irregular)  after  lapse  of  time  ?  What  is  the  first  judgment  in  a 
■writ  of  partition  ?  What  the  second?  Proceedings  in  equity  how  analo- 
gous ?  Costs  in  these  cases  ?  Jurisdiction  in  equity  ?  How  if  the  legal 
title  is  doubtful  and  disputed  ? 

6.  Coparcenary  what  ?  Properties  of  what  ?  How  do  parceners  resem- 
ble and  how  differ  from  joint-tenants ; — as  to  suits  against,  each  other  or 
against  others — the  character  of  their  title  — the  unity  of  <ime; — their  seizin 
— and  the  j«s  accrescendi?  How  if  one  aliens  his  share?  Estate  to  A 
and  his  heirs  for  B's  life;  do  the  children  of  A  at  his  death  take  as  parce- 
ners or  joint-tenants  ? 

7.  Partition  how  made  at  common  law  ;  since  the  statute  of  frauds  ;  How 
.compelled  ?  Suppose  the  subject  indivisible  ?  Where  share  of  each  is  less 
than  $300,  what  may  be  done  ? 

8.  Hotchpot  what?  To  what  kind  of  estate  applicable  in  England  ?  In 
Virginia?  Can  real  be  brought  into  hotchpot  with  personal  or  vice  versa; 
and  by  what  law  ?  How  formerly  ?  Did  the  English  law  embrace  the  case 
of  a  woman's  dying?  How  as  to  ours?  Does  the  law  of  hotchpot  apply 
in  case  of  partial — or  only  of  total  intestacy  ?  Provision  by  will — is  it  an 
advancement  to  be  brought  into  hotchpot? 
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9.  Does  the  law  of  hotchpot  apply  to  the  following  cases  ? — Tlic  father 
advances  a  child  who  dies  leaving'  issue; — A  grandfather  advances  to  one 
of  his  son's  children  and  the  son  dies  and  his  estate  is  to  be  distributed  ; — 
A  man  dies  leaving  only  one  child  who  had  been  advanced,  and  and  his 
widow  ? 

10.  Advancements  what ; — presents,  pocket  money,  maintenance  ;  edu- 
cation ;  gratuitous  advance  for  services  rendered  ;  increase  of  negroes  or 
interest  of  money  advanced  ? 

11.  What  is  implied  in  every  partition?  Suppose  eviction  of  the  share 
of  one  ;  before  or  after  alienation  by  the  other? 

1-2.  Tenants  in  common  what  ?  How  seized  ?  What  the  only  unity  be- 
tween them  ?  How  created  ?  Are  joint-tenancies  favoured  ?  Wills  how 
construed  as  to  this  matter  ?  Incidents  of  tenancies  in  common  ?  How 
dissolved  ?  Partition  how  made  ?  How  of  personal  thing  at  common  law 
— or  in  equity  ? 

1-3.  What  sort  of  possession  and  what  length  of  time  will  give  exclusive 
title  to  one  against  the  other  ?  What  constitutes  adverse  possession  ?  How 
is  the  presumption  ?     How  must  they  sue  and  be  sued  ? 

Chapter  XL — Of  title  to  Real  Estate. 

1.  What  is  "title"  ?  Its  most  imperfect  degree?  The  next  step  to  a 
good  title  ?  Apparent  right  of  possession  what  ?  If  he  who  has  the  ac- 
tual right  of  possession  fails  to  sue  in  proper  time,  to  what  is  his  right  redu- 
ced ?  How  may  even  this  mere  right  of  property  be  lost  ?  What  consti- 
tutes a  complete  title  ?     What  is  this  sometimes  denominated  ? 

Chapter  XII. —  Of  Title  by  Descent. 

1.  What  two  methods  are  there  of  acquiring  estates?  Define  them. 
Principal  distinctions  as  to  their  effect?  [Chitty's  note.]  Instances  of 
taking  by  descent; — what  four  classes?  [Chitty's  note.]  An  heir; — 
what?  Consanguinity — lineal  and  collateral — what?  How  computed? 
Affinity  what  ? 

2.  State  the  different  laws  or  canons  of  descent  in  England.  Heir  ap- 
parent and  heir  presumptive  ; — what  ? 

3.  What  seizin  necessary  to  constitute  "  i\\c  propositus,^'  or  person  from 
whom  the  descent  is  claimed  by  English  law  ; — in  Virginia  how  is  it  ?  To 
whom  must  the  claimant  make  himself  heir,  according  to  Mr.  B.  ?  To 
whom  according  to  Lord  Coke?  Which  is  the  correct  principle  ?  How  is 
it  by  our  law  of  descents  ? 

4.  Taking  "per  stirpes"  and  "per  capita"  what?  Which  the  rule  of 
the  English  law  ?  How  in  Virginia  ?  Whole  and  half  blood  ;  difference 
as  respects  them  between  the  English  law  and  ours  ? 

5.  Virginia  law  of  descents;  Is  there  a  difference  between  the  case  of 
an  infant  and  an  adult  ?  In  what  cases  ?  How  in  such  cases  shall  the  in- 
fant's lands  go  ? 

6.  What  is  the  law  of  the  following  cases : — An  adult  dying  entitled  to 
real  estate  of  inheritance,  leaving  children  and  other  relations  ; — Leaving 
sons  and  daughters  ; — Leaving  a  son  and  the  child  of  another  son  or  daugh- 
ter ; — Leaving  only  grandchildren  ; — Leaving  no  children,  but  a  father  and 
mother  ; — Leaving  none  of  these,  but  leaving  grandfathers  and  grandmo- 
thers, and  uncles  and  aunts ; — Leaving  no  kindred  on  one  side  ; — Leaving 
no  kindred  on  either  side,  but  leaving  a  wife  ; — Leaving  not  even  a  wife, 
but  leaving  kindred  of  a  wife  ?     How  if  a  woman  dies  under  similar  circum- 
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stances  ?     How  as  to  whole  and  half  blood  ?     How  if  an  ancestor  through 
whom  the  descent  is  traced  is  an  alien  ?     Case  of  bastards? 

7.  What  is  the  provision  of  the  13th  sec.  1  R.  C.  chap.  96  ?  Explain  it. 
Posthumous  children — law  as  to  them  in  case  of  intestacy  .'* 

8.  Shall  an  infant's  estate  in  the  following  cases  pass  as  an  adult's  or 
not: — An  infant  leaving  an  estate  derived  from  his  uncle  or  grandfather  or 
any  other  than  his  father  or  mother  ; — Leaving  an  estate  derived  from  the 
father,  but  neither  father,  nor  paternal  brother,  nor  sister,  nor  uncle,  nor 
aunt,  nor  any  descendant  of  them  ; — Leaving  an  estate  derived  from  the 
father,  but  neither  mother  nor  maternal  brothers  or  sisters  } 

Chapter  XHL — Title  by  Purchase. 

1.  Purchase  in  the  largest  sense — what?  Devise  to  one's  heir — its  ef- 
fect ?  Limitation  to  the  heirs  of  A  after  an  estate  for  life  to  B,  its  edect  ? 
Diiference  in  effect  between  descent  and  purchase  ?  Heir  how  bound  by 
ancestor's  acts  ?     Assets  what  ? 

2.  How  many  methods  of  acquiring  title  by  purchase?  Escheat  what? 
What  necessary  to  complete  the  lord's  title  ?  How  in  case  of  the  C.  W. 
as  to  office  found  ?  [See  Vol.  3,  259.  Vol.  2,  Appendix  C,  54,  n.  L] 
How  is  the  title  before  office  found  ?     How  as  to  the  profits  ? 

3.  Escheats  how  divided  ?  Can  the  latter  exist  in  Virginia?  Propter 
defectum  sanguinis,  when  does  it  occur  in  Virginia?  Case  of  a  monster? 
A  bastard?  Bastard  eigne  and  mulier puisne,  case  of?  Case  of  an  alien 
as  to  purchase  or  descent  ?  Effect  of  naturalization  by  act  of  parliament  ? 
Of  denization,  [Vol.  1,  374,]  as  to  child  born  before  ?  What  the  effect  of 
our  naturalization  act?  Case  of  sons  born  in  England  of  alien  parents — 
can  they  inherit  of  each  other  by  common  law — or  statute  ?  How  by  Vir- 
ginia law  ? 

4.  Antenati  and  postnati,  doctrine  as  to  them  ?  [Appendix  C,  54,  n.  L] 
Can  an  alien  take  lands?     [Vol.  1,  372.] 

5.  Who  is  an  alien  by  the  English  law  ?  By  our  revolutionary  acts  ? 
Natural  and  local  allegiance  ?  From  whom  due?  Natural — can  it  be  put 
off  by  common  law  ?  Suppose  he  contracts  a  new  allegiance  ?  How  in 
Virginia  ?     Allegiance  and  protection  how  considered  ? 

6.  Children  of  foreigners,  how  considered  if  born  in  England  ; — Of  Eng- 
lish ambassadors; — Of  merchants,  or  others,  if  born  abroad? 

7.  Power  to  make  uniform  law  of  naturalization  in  whom  vested?  Ef- 
fect of  the  Virginia  act  passed  since  the  U.  S.  act  ?  Upon  the  right  to 
hold  lands?  Meaning  of  the  word  "are"  in  that  act?  What  the  provi- 
sions of  the  naturalization  act  of  Congress  ?  As  to  children  born  abroad  of 
citizens?     Conflict  of  allegiances,  possible  consequences  of? 

8.  Law  allowing  aliens  purchasing  lands  to  dispose  of  them,  what  and 
when  passed  ? 

9.  If  trustee  die  without  heir  does  the  land  escheat?  Does  the  C.  W. 
hold  subject  to  the  trust?     How  if  cestui  que  trust  dies? 

10.  Attainder  and  corruption  of  blood — law  of  Virginia  herein?  Differ- 
ence in  England  between  forfeiture  to  the  king  for  crimes  and  escheat  to 
the  lord  ?  Difference  here  between  escheat  for  want  of  heirs  other  than 
aliens,  and  forfeiture  for  alienation  to  an  alien. 

Chapter  XIV. — Title  by  Occupancy. 

1.  Occupancy  what?  Title  by  occupancy  to  what  case  confined  in  re- 
ference to  real  estate  by  the  laws  of  England  ?    Special  occupant  what  ? 
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His  rights  ?     Limitation  to  A,  his  heirs,  executors,  &c.,  who  is  special  oc- 
cupant?    How  if  to  A,  his  executors,  Sec.  ? 

2.  What  has  our  statute  provided  ?  Does  it  embrace  any  estate  except 
lands?  How  as  to  the  English  statute?  How  then  under  our  law  as  to 
rents  and  other  incorporeal  hereditaments  for  the  life  of  another?  What 
was  the  common  law  as  to  them  ? 

3.  Was  the  estate  pur  autre  vie  devisable  at  common  law  where  there 
was  a  special  occupant?  If  devised  under  tlie  statute  is  it  assets  in  the 
hands  of  the  devisee  by  the  English  statute  or  by  ours  ?  If  there  be  no  de- 
vise and  no  special  occupant  how  will  the  estate  go  ?  How  if  there  be  a 
special  occupant  and  no  devise  ?  In  these  cases  will  the  estate  be  charged 
with  simple  contract  debts  or  only  with  specialties  binding  the  heir? 

4.  Law  as  to  land  rising  in  middle  of  a  river?  Or  iu  the  sea?  Cases 
of  alluvion  or  dereliction  by  a  river  or  the  sea? 

6.  Prescription  ; — can  there  be  a  title  by  it  with  us  ? 

Chapter  XV. —  Of  Title  by  Forfeiture. 

1.  Is  there  in  Virginia  any  forfeiture  of  lands  or  tenements  for  crimes  of 
misdemeanors  ?  Do  forfeitures  for  simony — lapse^breach  of  copyhold 
customs  or  bankruptcy  exist  with  us  ? 

2.  Alienation  contrary  to  law  : — are  the  mortmain  acts  in  force  with  us  ? 
Alienation  to  an  alien — the  effect  of?  Alienation  by  particular  tenants: 
Effect  of  at  common  law  when  made  by  tortious  or  rightful  conveyances  ?' 
What  are  tortious  and  what  rightful  ?  What  is  the  Virginia  law  ?  Dis- 
claimer ; — effect  of  ?  How  may  devisee  in  fee  disclaim  ?  Effect  of  his  do-- 
ing  so  ?     [Chitty.] 

3.  Waste  what  ?  How  divided  ?  Law  as  to  mines  ?  How  where  the 
injury  proceeds  from  the  act  of  God — or  of  the  party  ?  What  tenant  lia- 
ble to  be  punished  for  waste  ?  What  is  the  punishment  by  common  law 
and  statute  ?  Effect  of  forfeiture  upon  an  undertenant  ?  How  far  may  the 
law  of  waste  in  Virginia  be  considered  as  varying  from  that  of  England  ? 

4.  What  things  of  a  personal  character  are  considered  fixed  to  the  free- 
hold ?  As  between  heir  and  executor; — particular  tenant  and  remainder- 
man and  landlord  and  tenant  ? 

Chapter  XVI. — Title  by  Alienation. 

1.  Title  by  alienation — 'what  comprised  under  this  head  ?  Lord  and 
tenant  the  mutual  restrictions  on  their  alienation  by  feudal  law  ?  Attorn-- 
ments  what  ?     What  provided  by  1  R.  C.  chap.  99,  §  32,  as  to  this  ? 

2.  Who  may  aliene  ?  Pretensed  title  what  ?  Does  the  deed  of  the  party 
out  of  possession  convey  a  legal  title?  If  not,  why  not?  Is  it  by  reason 
of  the  statute  ?  How  as  to  feoffment ; — feoffment  to  uses ; — covenant  to 
stand  seized — bargain  and  sale  ?  How  if  the  vendor  has  seizin  though  a 
defeasible  title  ?  What  sort  of  possession  in  another  will  render  the  party's 
deed  ineffectual  ?  Case  of  tenant's  possession  ;— or  bargainor's  continuing 
possession  and  bargainee  selling  to  another  ? 

3.  Four  cases  of  pretensed  titles  ?  What  is  the  law  of  the  following 
cases  : — Sale  by  a  man  having  neither  right  nor  possession  ; — by  disseisee 
while  out  of  possession; — by  a  man  having  no  title  but  mere  naked  posses- 
sion of  less  than  a  year; — by  a  man  having  right  oi property  and  having 
possession  but  without  the  right  of  possession  ? 

4.  Can  pretensed  title  be  enforced  in  equity  ?  Or  sale  and  conveyance 
be  set  aside  ?    How  as  to  assignments  of  equitable  interests  ?    May  person 
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in  possession  buy  in  a  title  to  protect  himself?    Reversions— ^-contingencies 
and  mere  possibilities  ;  the  law  as  to  them  ? 

5.  Persons  attainted  of  treason  or  felony — can  they  take  or  convey? 
How  by  Virginia  law,  1  R.  C.  chap.  1G9,  §  56? 

6.  Idiots  and  persons  non  compos,  infants  and  persons  under  duress,  are 
their  conveyances  void  or  only  voidable  ?  Can  a  lunatic  plead  his  own  dis- 
ability at  law  or  in  equity?  How  as  to  his  heir?  How  us  to  his  com- 
mittee ? 

7.  Infant;  old  doctrine  as  to  his  acts  ?  General  principle  now  establish- 
ed? Reason  of  it?  Feoffments — surrenders — leases  reserving  rent — 
bonds  in  a  penalty— single  bills  for  necessaries — are  these  void,  voidable, 
or  valid  ?  Powers  of  attorney  ?  Exception  ?  Leases  made  to  enable  him 
to  try  ejectment?  Contracts  not  by  deed?  Judicial  acts?  Exception  to 
the  general  rule  as  to  them  ? 

8.  Voidable  acts  and  how  avoided?  Judicial — at  what  time?  Matters 
in  fait,  at  what  time  ?  Voidable  acts  at  what  time  and  how  confirmed  ? 
Acquiescence,  its  effect? 

9.  Feme  covert;  effect  of  her  purchase;  can  it  be  avoided  by  her  hus- 
band or  herself,  and  at  what  time,  or  by  heir  heirs  ?  Effect  of  her  convey- 
ance unless  by  record  in  England  ?  What  necessary  to  render  her  deed 
valid  in  Virginia  ?  How  as  to  her  equitable  interests  ?  How  as  to  leases 
for  years  of  her  land  by  her  and  her  husband  or  by  him  alone  ; — are  they 
void  or  voidable?  How  are  they  confirmed?  How  is  the  bond  of  ferns 
covert  considered?     How  if  she  has  separate  estate  ? 

10.  Distinction  between  deeds  void  and  those  only  voidable  as  to  redeli- 
\yery'f  Effect  of  husband's  deeds  in  discontinuing  his  wife's  estate  ?  How 
by  statute  ? 

11.  Duress  ; — effect  of  on  a  deed  or  contract  ?  What  essential  to  a  con- 
tract? Duress;  kinds  of?  Considered  in  reference  to  what  two  tribunals  ? 
If  the  imprisonment  be  lawful  how  is  it?  If  improper  use  be  made  of  it ; — 
if  arrest  without  cause  of  action,  or  on  charge  of  felony  where  there  has 
been  no  felony ;  if  at  the  suit  of  a  third  person  ;  if  the  duress  be  of  the 
grantor's  father  or  son  or  wife  ?  How  as  to  the  security  in  a  bond  where 
there  was  duress  of  the  principal  only?  Principles  of  equity  as  to  duress? 
Contracts  between  parent  and  child,  attorney  of  client — sheriflf  and  prisoner 
how  considered  in  equity  ? 

12.  Alien  ;  his  capacity  to  take  by  his  own  act — or  the  act  of  law ; — or 
to  hold  or  convey  by  common  law  ?  By  our  statutes  1  R.  C.  chap.  82,  § 
14,  17,  chap.  94,  §  1,  2.  Common  law  as  to  aliens  holding  a  lease  of  a 
house  even  of  habitation  ;  in  cases  of  merchants  ;  or  persons  not  mer- 
chants ?     [Chitty's  note.]     When  is  the  C.  W.'s  title  complete  ? 

13.  How  may  a  man  alien  ?  What  four  species  of  common  assurances? 
Which  of  these  are  in  force  with  us  ? 

Chapter  XVII. — Alienation  by  Deed. 

1.  Alienation  by  deed  ;  subject  how  divided  ?  Deed  what?  Its  distinc- 
tive characteristic  what  ?  I^toppel ; — Indenture  what  ?  Is  indenting  ne- 
cessary ?  Deed  poll  what  ?  Sale  or  lease  without  title  ;  how  if  the  ven- 
dor or  lessor  afterwards  acquires  title  ? 

2.  First  requisite  of  a  deed  ?  Second  requisite  ?  Consideration  ?  Usu- 
rious or  fraudulent  or  malum  in  se  or  malum  prohibitum;  the  effect  of? 
Good  and  valuable  consideration  difference  between  them  ?  Marriage  how 
considered  ?  What  degree  of  kindred  will  make  consideration  good?  Vo- 
luntary deeds,  effect  as  to  creditors  and  purchasers  ?  Principle  of  relief  i» 
equity  against  illegal  contracts? 
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3.  Deed  without  consideration  ;  what  implied  at  law,  from  the  solemnity 
of  the  instrument?  How  in  equity?  How  where  a  gift  is  made  and  exe- 
cuted by  delivery  of  possession  ?•  Feoffment;  law  herein  as  to  that  ?  Bar- 
gain and  sale  and  covenant  to  stand  seized  how  as  to  them  ?  What  is  the 
law  as  to  the  admission  of  parol  evidence  of  other  considerations  than  those 
expressed  ? 

4.  Suppose  the  intent  fraudulent  and  the  consideration  good  or  valuable; 
or  suppose  the  intent  bona  fide  but  the  consideration  voluntary, — how  are 
the  deeds  as  to  creditors  and  purchasers?  How  if  settlement  be  made  on.' 
wife  or  children  by  a  man  greatly  indebted  ?  What  degree  of  indebtedness  ? 
How  if  not  indebted?  How  as  against  debts  existing  when  deed  made? 
How  as  to  subsequent  creditors  wJio  can  shew  antecedent  debts  to  others? 

5.  English  statutes  as  to  creditors  and  purchasers,  how  different  ?  How 
as  to  ours  ? 

6.  Third  requisite  of  a  deed  ?  Fourth  requisite?  The  formal  and  or-' 
derly  parts  of  a  deed  ?  Office  of  the  premises — the  habendum  and  tenen- 
dum— the  reddendum — -clauses  of  condition  and  warranty? 

7.  Warranty,  from  what  word  implied  in  the  creation  of  a  feud  ?  What 
and  how  far  implied  in  a  feoffment  or  lease  for  life  or  years  reserving  rent  ? 
How  far  implied  in  other  conveyances  ?  By  what  word  only  created  ? 
Whence  did  warranties  originate  ? 

8.  How  many  kinds  of  warranty  are  there  ?  Define  and  explain  them  ? 
Upon  what  principles  was  the  heir  considered  as  bound  ?  When  only  was 
he  bound  to  yield  other  lands  in  value  ?  How  far  was  he  barred  to  claim 
his  own  land  by  lineal  warranty  even  without  assets  ?  How  far  by  collate- 
ral  ?  How  might  he  defeat  the  warranty  by  entry,  and  when  ?  What  did 
statutes  provide  herein  ?  How  as  to  reversions  and  remainders  after  estates 
tail  being  barred  by  collateral  warranty  without  assets  ? 

9.  What  were  the  two  operations  at  common  law  of  a  warranty,  whether 
lineal  or  collateral  ?  The  obligation  to  yield  other  lands,  what  essential  to 
it?  Was  this  also  essential  to  create  a  bar  of  the  claim  of  the  heir — in  li- 
neal or  collateral  warranty  ?  How  is  it  as  to  collateral  warranty  in  Eng- 
land now  ? 

10.  What  does  our  statute  provide — as  to  the  heir's  right  where  no  assets 
descend — where  assets  do  descend — where  the  heir  recovers  but  afterwards' 
receives  assets  ?  As  to  heir's  liability  to  recovery  in  value — if  assets — if  no 
assets  ? 

11.  Clause  of  covenants  in  a  deed— heirs  when  bound — executors  when? 
The  conclusion — its  office  ?  Suppose  no  date — false  date — impossible, 
date  ?  When  does  the  deed  take  effect  ?  Can  the  date  be  contradicted' 
by  parol  proof — at  the  time  of  probate  or  afterwards  ?  Date — is  it  material  ? 
How  if  filled  up  by  donee  ? 

12.  Fifth  requisite  to  a  deed  ?  Rules  as  to  reading  the  deed  ?  Sixth  re-' 
quisite  ?  How  as  to  signing?  How  to  be  executed  by  attorney  in  fact? 
By  one  partner  for  another  ?  Scroll  how  far  good  instead  of  a  seal  ?  Seal 
how  adopted?  Seventh  requisite  ?  Delivery,  how  many  kinds  of  ?  Es- 
crow what  ?  Delivery  how  established  where  there  are  no  witnesses  ? 
[Chitty's  note.]  Manner  of  delivery?  Where  there  is  a  second  delivery — • 
its  effect?  Delivery  as  an  escrow — how  to  be  made?  If  either  'i'ies  after 
such  delivery,  what  then?  Eighth  requisite?  Are  witnesses  essential? 
How  as  to  recording  1  Is  it  essential  that  their  names  be  subscribed  as 
witnesses  to  enable  them  to  prove  the  deed  for  record  ? 

13.  Deed  how  void  ab  initio  for  want  of  essential  requisites?  How 
avoided  by  matter  expost  facto  ?  Effect  of  erasure  or  alteration  in  various 
cases  ?  Effect  of  cancelling  in  reserving  the  property  ?  [Chitty.]  Effect 
of  disagreement  of  grantee — or  husband^ — or  infant,  &c.     Reason  for  gran-' 
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tee  sealing  also  ?  Difference  between  a  direct  assignment  to  creditors  for 
payment  of  debts  and  assignment  to  trustees  for  them,  in  respect  to  the 
necessity  of  their  previous  assent?  Effect,  if  a  trustee  refuses  to  accept  a 
trust?     tiffect  of  a  decree  declaring  a  deed  void  ? 

14.  A  feoffment  what?  What  essential  to  it?  Define  this  essential. 
Livery  in  deed  and  in  law  ;  difference  between  them  ?  Gift,  to  what  pro- 
perly api)lied  ?  Grant,  when  the  regular  method  of  conveyance  ?  "Lying 
in  livery,"  and  "  lying  in  grant,"  explain.  Effect  of  feoffment  with  livery 
to  divest  an  estate  ?     How  in  Virginia  ? 

15.  Lease,  what?  Exchange,  what  ?  What  word  essential?  What  es- 
sential to  an  exchange?  Is  livery  or  entry  ?  What  implied  in  exchanges  ? 
Partition,  how  to  be  made  between  joint-tenants,  parceners,  and  tenants  in 
common  ? 

16.  Secondary  conveyances— release  what?  What  five  kinds  ?  Quali- 
ties of  release  which  causes  to  enlarge  an  estate  ?  Effect  of  releases  by 
joint-tenants,  tenants  in  common,  and  parceners  to  their  companion  ?  Re- 
leases by  way  of  extinguishment — what  necessary  to  it?  How  as  to  fu- 
ture rights  ? 

17.  Confirmation,  what?  Essentials  to  it?  Where  to  enlarge  an  es- 
tate what  words  proper?  Surrender  what?  Essentials  to  it?  Assignment 
what  ?  What  essential  in  case  of  freehold  ?  How  as  to  covenants  of  title, 
&,c.  Defeazance  what  ?  How  considered  if  executed  at  the  same  time 
with  the  original  deed  ? 

18.  Uses  and  trusts;  an  use  what?  Whence  originated  the  doctrine? 
What  was  essential  to  raise  an  use  ?  Effect  of  feoffment  without  considera- 
tion ?  Construction  of  equity  where  there  was  a  consideration?  How 
AVere  uses  considered  in  respect  to  descent — devise-^transfer — escheat — 
dower — curtesy  or  e/eg'i<  ?  Evils  of  uses?  Remedy  by  statute  of  uses  ? 
Effect  of  this  as  to  dower,  curtesy,  &c.  ?  Contingent  and  springing  uses  f 
How  different  from  executory  devises?  Fee  how  limited  on  a  fee?  Se- 
condary, shifting,  and  resulting  uses,  what  ?  Power  reserved  over  the' 
use  ? 

19.  Can  an  use  be  limited  on  an  use  ?  Where  there  is  such  a  limitation 
what  is  the  second  limitation  called  ?  How  if  bargain  and  sale  to  bargainee 
for  the  use  of  a  third  person?  How  as  to  limitations  of  terms  for  years — ■ 
by  English  law — by  our  law  ?  How  as  to  feoffments  to  uses  by  our  law  ? 
How  in  case  of  a  trust  to  receive  and  pay  over  profits  ?  Difference  herein 
between  the  provision  "receive  and  pay  over,"  and  a  provision  "to  permit 
and  suffer  cestui  que  trust  to  take  ?" 

20.  Trusts  what  ?  How  enforced  ?  Trusts  how  considered  ?  Trust 
property  how  considered  in  England  and  in  Virginia  as  to  descent — aliena- 
tion— liability  for  debts — leasing — curtesy — and  dower?  How  as  to  this 
last  in  Virginia  ?  Merger  of  the  equitable  in  the  legal  estate  when  ?  Li- 
very of  seizin,  was  it  necessary  in  conveyances  under  the  statute  of  uses? 

21.  Covenant  to  stand  seized  to  uses,  what  consideration  necessary  to 
Bupport  ?  Effect  of  it?  How  distinguished  from  bargain  and  sale?  Bar- 
gain and  sale,  consideration  necessary  ?  Effect  of  before  the  statute?  Use 
declared  to  third  person  how  considered  ?  Trusts  how  thus  created?  How 
and  on  wbat  principles  enforced  in  equity  ?  Are  the  words  bargain  and" 
sale  essentia.)  ?  Lease  and  release,  explain  this  mode  of  conveyance.  Why 
invented?  Is  it  now  in  use  ?  What  is  the  common  deed  with  us ?  Deeds 
of  revocation  of  uses  what  ? 

22.  Estates  in  land  in  Virginia,  how  conveyed?  Contract  for  sale  of, 
how  made  ?  Conveyance  by  feme  covert  how  to  be  made  ?  How  in  Eng- 
land ?  Object  of  privy  examination  ?  Essentials  under  the  law?  As  to 
yecordingf  privy  examination  what  ii  now  tho  law  ?     Effect  of  her  dsed  ? 
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How  before  late  act  ?  When  does  it  take  elTect  ?  Privy  examination,  in 
what  courts  ?  Is  husband's  acknowledgment  or  proof  of  execution  by  hin> 
necessary  ?  What  herein  is  the  law  as  to  execution  of  powers  hy  feme  co' 
vert  or  conveyances  of  her  separate  estate  ? 

23.  State  the  provisions  of  our  statute  law  as  to  recording  deeds — where 
— within  what  time — upon  what  evidence — what  kinds  of  instruments — ef- 
fect as  to  each  kind — effect  of  omission  to  record,  between  the  parties — as 
to  purchasers  with  or  without  consideration  with  or  without  notice  ?  What 
amounts  to  notice  ?  Are  mortgagees  considered  purchasers  within  the  act? 
Difference  between  constructive  and  actual  fraud  in  avoiding  deed  in  toto  ? 

24.  Effect  of  omission  to  record  as  to  creditors — with  or  without  notice 
—prior  or  subsequent  ? 

25.  Is  the  copy  of  a  duly  recorded  deed,  duly  certified,  good  evidence, 
and  in  what  cases?  How  if  the  deed  is  not  duly  recorded  ?  How  if  irre- 
gularly recorded  on  the  acknowledgment  of  the  party  against  whom  it  is 
offered  ? 

26.  Statute  of  frauds,  how  far  and  when  will  equity  enforce  a  contract 
for  sale  of  land  where  there  is  no  writing  ?  What  amounts  to  part  execu- 
tion ?  What  amounts  to  a  note  in  writing  ?  Who  must  sign  ?  Agent  to 
sign  how  appointed  ?     Auctioneer  how  considered  ? 

27.  Recorded  deed,  when  void  as  to  creditors  ?  When  good  ?  How  as 
to  voluntary  conveyances  against  subsequent  purchasers  ? 

28.  Obligation  what?  Single  bill?  Heirs  when  bound?  Executors 
when?  How  if  the  condition  of  an  obligation  be  impossible,  or  to  do  what 
the  law  does  not  permit  to  be  done,  or  to  commit  malum  prohibitum  or  ma- 
lum in  se  ?  What  is  the  rationale  of  these  doctrines  ?  How  if  it  becomes 
impossible  by  the  act  of  God  or  the  obligee  ?  If  a  bond  in  a  penalty  be 
forfeited,  what  is  recoverable  at  common  law?  Where  was  relief  given  ^ 
How  is  it  in  Virginia  ? 

29.  What  mainly  constitutes  a  bond  ?  What  form  will  suffice  ?  What 
joint  and  what  several?  How  to  be  sued  ?  Time  when  due  if  payable  on 
demand  ?  Suppose  two  be  named  and  three  sign  and  seal,  is  the  third 
bound  ?  Law  as  to  the  date — bad  grammar — condition  underwritten,  in- 
sensible— how  if  part  of  the  lien  itself?  When  must  obligor  seek  obli- 
gee, and  when  not?  Suppose  the  thing  to  be  done  is  in  nature  local  or  a 
place  of  payment  is  fixed  on  ?  Distinction  as  to  this  where  there  is  a  debt 
or  duty  and  where  not  ?  Rule  as  to  bulky  articles  ?  Ti7ne  at  which  collar 
teral  act  is  to  be  done  ? 

30.  Obligation  single  to  pay  several  sums,  when  suable  ?  How  as  to 
bond  in  a  penalty  ?  Judgment  how  entered  ?  How  as  to  subsequent  in- 
stalments? Release  to  one  of  two  obligors,  its  effect?  How  as  to  cove* 
nant  not  to  siie  ?  Effect  of  making  debtor  executor — in  England — in  Vir- 
ginia ?  Bonds  with  collateral  condition  what?  How  sued  on,  &c..?  Con- 
dition and  breach  how  set  forth  ?  Bond  for  quiet  enjoyment,  must  the  heir 
or  executor  sue  for  the  breach  ? 

31.  Partners,  can  they  bind  each  other  by  bond?  If  so,  how  ?  Bonds 
and  writings  not  under  seal,  difference  as  to  third  person  filling  them  up 
after  signing  and  sealing  ? 

•32.  Stipulation  to  carry  interest  "if  not  punctually  paid,"  when  consi- 
dered a  penalty  ?  Or  that  the  principle  shall  be  demandable  if  interest  be 
not  punctually  paid  ? 

33.  Payment  or  tender  to  one  obligee,  its  effect  as  to  others  ?  Securi- 
ty how  far  bound  in  equity  ?  Suppose  the  bond  be  lost  ?  What  was  the 
common  law  as  to  survivorship  between  obligees  and  against  obligors? 
How  in  equity  ?  How  by  our  statute  ?  Suits  how  to  be  brought  in  these 
cases  ? 
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34.  Fraud,  what  may  be  proved  at  law  to  avoid  a  bond  ? 

35.  Suppose  the  interest  and  principal  exceed  the  penalty  of  the  bond,  is 
the  excess  recoverable,  and  how  ?  Memorandum  endorsed  on  bond  when 
executed,  how  considered? 

36.  Recognizance  what?     Defeasance  on  a  bond,  &,c.  what? 

Chapter  XVIII. — Alienation  by  Matter  of  Record. 

1.  What  is  the  first  of  these  assurances  ?  How  are  private  acts  regardf 
ed  ?  What  is  the  Virginia  law  as  to  them  ?  Grants  of  the  C.  W.  how  ob- 
tained ?  [See  1  R.  C.  chap.  80.]  The  first  step— its  effect  ?  The  second 
step — its  effect?  Strictness  necessary?  Third  step?  Fourth  and  last 
step  ?  Patent — how  far  can  it  be  assailed  as  irregular  at  law  ?  Effect  of 
the  C.  W.'s  grant  as  to  seizin  ?  Doctrine  of  relation  as  to  patent  and  equi- 
ty?    In  what  court  does  it  prevail  ? 

2.  Fines — are  they  practised  with  us  ?  How  far  were  they  abolished  by 
statute  ?  Recoveries — are  they  in  use  as  a  species  of  conveyance  ?  May 
not  these  conveyances  be  affected  by  the  statute  of  conveyances  ? 

Chapter  XIX. —  0/  Devise- 

1.  Devises,  how  effected  through  the  medium  of  uses  ?  Statute  of  uses, 
its  effect  herein  ?  Statute  of  wills,  when  enacted?  Statute  of  frauds,  what 
did  it  provide  ?  What  construed  a  signing  by  testator— and  a  sufficient 
subscribing  by  the  witnesses  in  his  presence  ?  How  as  to  a  blind  man,  or 
one  non  compos  ? 

2.  Legatees  or  creditors,  how  far  competent  witnesses  by  common  law  or 
statute?  What  does  our  law  provide  1  R.  C.  chap.  104,  §  11  ?  Will  of 
lands,  how  considered  ?  When  does  it  speak  ?  Will  after-purchased  lands 
pass  by  English  law  or  by  our  law  ? 

3.  Fraudulent  devises,  statute  of,  what  does  it  provide? 

4.  Who  may  devise  by  our  statute  ?  Femes  covert — case  of  power  by 
settlement  ?  Infants — difference  as  to  real  and  personal  estate  ?  Idiots 
and  lunatics — difference  between  them  herein  ?  Rule  as  to  lunacy  ?  Ex- 
treme old  age  ?     Freedom  of  will  ? 

5.  What  may  be  devised  ?  Is  seizin  necessary  by  our  law  ?  Estate  pur 
autre  vie,  how  devisable  ?  Suppose  the  will  wholly  written  by  testator,  are 
witnesses  necessary  ?  If  no  witnesses,  is  the  name  at  the  top  a  sufficient 
signing  ?  Signing  by  another  for  testator,  by  how  many  witnesses  to  be 
proved  ?  Acknowledgment  at  different  times  to  witnesses, — will  this  suf-r 
fice  ?     Publication  what  ? 

6.  Revocation  how  divided  ?  Express  what  shall  be  ?  What  two  things 
must  concur  ?  Law  as  to  duplicates?  Cancelling  a  second  will,  when  does 
it  revoke  the  first  ? 

7.  Effect  of  subsequent  will  with  provisions  inconsistent  with  prior  will? 
Even  though  it  be  itself  inoperative  ? 

8.  Can  there  be  an  implied  revocation  of  a  will  ?  How  as  to  lunacy, 
subsequent  marriage  of  a  feme ;  marriage  and  birth  of  a  child  in  the  case 
pf  a  man  ?     Essential  in  this  last  case  ? 

9.  Change  of  the  state  of  the  property,  its  effect  as  a  revocation  ?  Pro- 
visions of  our  law  for  afterborn  and  posthumous  children  ;  when  the  will  is 
piade  when  he  has  no  child  living  ;  and  where  he  has  child  or  children  liv- 
ing ?     What  observable  in  these  cases  respectively  ? 

10.  Lapsed  devise  or  legacy,  what  ?  When  not  lapsed  by  our  law  ?  Wha^ 
observable  as  to  this  matter  ? 
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11.  Is  recording  necessary  to  validity  of  will  ?  What  provided  as  to  re- 
cording? In  what  court?  Mode  of"  contesting?  What  observable  here? 
Devises  how  expounded  ?  When  is  a  will  construed  to  speak?  Parol  evir 
dence,  how  far  adnnissible  to  explain  will  ? 

12.  Rules  for  interpreting  deeds  and  wills  ? 

Chapter  XX.— 0/  Things  Personal. 

1.  What  is  included  under  the  name  of  things  personal  ?  Chattels  what  ? 
How  divided  ?     Real  what  ?     Personal  what? 

Chapter  XXI. — Properly  in  Things  Personal. 

1.  Property  in  personal,  how  divided  ?  Property  in  possession,  how  divi- 
ded ?  In  possession  absolute  what?  Qualified  what?  Distinction  as  to 
apimals  ?  To  whom  belongs  the  brood  ?  Maxim  in  regard  to  this  ?  How 
as  to  slaves  ? 

2.  Qualified  property  in  wild  animals,  how  acquired?  Animum  Teverten: 
di,  its  effect  on  t)us  right?  Deer  with  a  collar  ?  Bees?  What  animals 
not  subjects  of  felonious  offence  ? 

3.  Qualified  property,  how  it  exists  in  bailment,  &c.  ? 

4.  Property  in  action?      Chose  in  action  what? 

5.  As  to  time  of  enjoyment?  Limitations  of  personal  property  in  exv 
pectancy  or  in  remainder — when  and  how  permitted  in  last  wills — distinc- 
tions formerly  made — how  now  regarded,  either  in  deeds  or  wills?  Me- 
thod of  securing  the  remainderman  ?  Suppose  gift  for  life  of  articles  which 
are  consumed  in  the  use  ?  Effect  of  giving  the  first  taker  an  estate  tail? 
Remainder  over  "of  what  shall  remain  undisposed  of,"  how  construed  ? 

6.  As  to  the  number  of  owners.  Joint-tenancy  in  personalty,  what  so 
considered?  Effect  of  it?  [Chitty's  note.]  Survivorship,  does  it  exist 
with  us  ? 

Chapter  XXII. —  Of  Title  to  Things  Personal  by  Occupancy. 

1.  Of  title  by  occupancy?  Doctrine  as  to  goods  of  alien  enemy?  On 
the  seas  ?  In  England  ?  Alien  enemies,  right  to  sue?  Law  as  to  goods 
of  a  citizen  taken  by  the  enemy  and  recaptured?  Law  as  to  personal  pro- 
perty abandoned  by  the  owner?     Estrays  ?     Wrecks  ? 

2.  Right  to  air,  water,  and  light?  Nuisance  to  ancient  lights,  when  main- 
tainable? What  presumed  from  long  enjoyment?  Running  water,  rights 
in  relation  to  it? 

3.  Doctrine  as  to  property  arising  from  accession — or  from  confusion  of 
goods?  Case  of  Slaughter  vs.  Green  ?  Case  of  an  agent  ?  Literary  pro- 
perty? Constitution  and  laws  of  the  United  States  as  to  this  matter? 
Mechanical  inventions? 

Chapter  XXIII. —  Of  Title,  Prerogative,  and  Forfeiture. 

Chapter  XXIV. —  Of  Title  by  Succession,  Marriage,  and  Judgment. 

1.  Title  to  personalty  by  succession,  to  what  case  only  applicable  in 
strictness  ? 

2.  Of  title  by  marriage,  general  principle  ?  On  what  does  it  depend? 
What  are  the  marital  rights,  first  as  to  chattel  interests  in  possession — as  to 
disposition  of  the  husband  or  charges  by  him  or  liability  to  execution  for 
hfis  debts  during  coverture — or  where  he  survives?     Jiow  if  she  survives?- 
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Effect  upon  her  right  of  survivorship,  of  his  disposition  of  the  term  ?  How 
as  to  her  contingent  interests?  What  is  necessary  to  give  the  property  to 
the  husband,  where  the  wife's  is  not  a  present  vested  interest,  and  the  hus- 
band survives? 

3.  Personal  chattels  ; — Marital  rights  as  to  them — when  in  possession, 
or  in  action — if  he  survives — if  she  survives?  What  is  a  reducing  into 
possession  ? 

4.  How  must  the  husband  sue  where  the  right  of  action  accrued  before 
marriage?  How  may  he  sue  if  after?  Effect,  if  he  does  join  lier  and  he 
or  she  dies  before — or  after  judgment?     Rule  in  equity  ? 

5.  What  possession  must  he  have  ?  Suppose  he  is  possessed  as  execu- 
tor ?  Which  presumed  until  the  contrary  appears?  Assent  and  election 
to  take  as  husband,  how  shewn?  Law  as  to  wife's  remainder  in  slaves  de- 
pendant on  particular  estate  for  life  ?  Disposition  of  the  property,  general 
effect  of  it? 

6.  Judgment— property  how  acquired  by?  Actions  popular?  Dama- 
ges ?     Costs  ? 

Chapter  XXV. — Of  Title  by  Gift,  Grant,  and  Contracts. 

1.  Gifts — grants — contracts — what  and  how  different?  Executed  and 
executory — distinction?  Goods  in  what  manner  transferred?  [Chitty.] 
Pelivery,  how  far  and  when  necessary  ?  What  presumed,  and  in  favor  of 
?vhoni  when  there  is  want  of?     Best  evidence  of  gift  or  grant? 

2.  Statute  of  frauds,  its  provisions  herein?  If  the  transfer  be  with  intent 
to  hinder,  delay,  or  defraud,  whether  the  consideration  be  good  or  valua- 
hlc — how  is  it  between  the  parties — hovy  as  to  purchasers  and  creditors— 
whether  recorded  or  not  ?  U  bona  fide,  consideration  valuable,  and  duly 
recorded,  how  is  it  ?  If  not  duly  recorded,  how  is  it  as  to  creditors  prece- 
dent or  subsequent,  or  subsequent  purchasers — with  or  without  notice  ? 
What  amounts  to  notice  ?     Who  are  considered  purchasers  within  this  act  ? 

3.  If  on  g'ood  consideration  only  and  duly  recorded,  by  person  greatly 
indebted,  how  as  to  creditors  precedent  and  subsequent  ?  And  subsequent 
purchasers  with  or  without  notice  ?  If  not  greatly  indebted,  how  as  to 
subsisting  debts — as  to  subsequent  debts?     Fishing  bill,  what  so  called? 

4.  Possession,  delivery  of — in  what  cases  essential  ?  Fraud  per  se  1 
When  does  recording  suffice  ?  When  does  possession  without  recording? 
Mortgages,  whether  of  personalty  or  realty,  by  how  many  witnesses  to  be 
proved  in  order  to  recording  ?  From  what  time  do  they  take  effect  as  to 
subsequent  purchasers  or  incumbrancers  ?  Are  mortgagees  considered  as 
creditors  or  purchasers  under  the  recording  acts^or  under  the  statute  of 
frauds?  What  amounts  to  delivery  in  certain  cases  ?  Bonds — book  debt? 
When  is  possession  said  to  be  inconsistent  with  the  deed  ? 

5.  As  to  recording — from  what  time  do  mortgages  and  deeds  of  trust 
take  effect  as  to  creditors  and  purchasers  without  notice?  How  as  to  all 
other  deeds  recorded  within  eight  months — or  after  eight  months  ?  As  to 
creditors,  of  ivhom  is  an  unrecorded  deed  void? 

6.  Voluntary  settlement  on  wife  or  children,  how  considered  by  the  Eng- 
lish courts  as  to  subsequent  purchasers  without  notice  ?  Property  loaned 
as  to  whom  considered  as  the  property  of  the  loanee  ?  What  the  only  no- 
tice in  this  case  ?  Recording  in  such  case  within  what  time  suffices  ?  De- 
livery and  re-delivery  ?  How  is  the  loan  considered  if  the  loanee  die  pos«> 
sessed  ? 

7.  Difference  between  a  deed  fraudulent  in  fact  and  one  only  construc- 
tively fraudulent,  as  to  avoiding  the  whole  ?  How  where  the  consideration 
is  in  part  illegal  ?     Suppose  grantee  not  conusant  of  the  fraud  ?    Suppose 
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mortgagee  secure  more  than  is  justly  due ;  or  take  a  security  in  the  shape 
of  an  absolute  deed  ;  or  conceals  his  deed? 

8.  or  contracts — tliree  things  considered  ?  Chose  in  action  what  ?  Com- 
mon law  as  to  assignment  of?  Virginia  law?  Executed  and  executory 
contracts?  Consideration  two  kinds?  Valuable  consideration  ;  four  kinds 
according  to  the  civilians.  Necessity  of  consideration  ?  Maxim  as  to  this  ? 
Moral  obligation  ?  Consideration  from  what  instruments  implied  at  law  ? 
How  is  it  in  equity?  How  as  to  promissory  notes  as  to  payee  or  endorsee 
by  English  law — by  ours?  How  as  to  notes  negotiable  at  bank?  Parol 
contracts  what  ? 

9.  Assignment  of  bonds?  What  provided  by  1  R.  C.  chap.  125,  §  5? 
What  comprehended  by  it?  How  as  to  judgments  and  open  accounts? 
Suits  on  assigned  instruments,  in  whose  name  brought  ?  How  where  there 
is  a  fraHs/er  without  written  assignment?  Suppose  the  transferror  inter- 
feres with  the  suit?  Blank  endorsement,  eftect  of?  Assignments  how 
made  ?  How  where  liability  of  assignor  is  dispensed  unto  ?  Assignee — is 
his  title  legal  or  equitable?  In  what  court  must  he  sue  in  England  if  he 
sues  in  his  own  name  ?     How  here  formerly — and  now  ? 

10.  What  discounts  must  the  assignee  allow  ?  How  as  to  obligors  equi- 
ty 1  Difference  herein  as  to  bills  of  exchange  and  negotiable  papers? 
Promise  to  assign  by  obligor  when  it  amounts  to  a  bar  of  right  to  offset  or 
assert  an  equity  ?  On  what  principle  ?  Promise  to  pay  usurious  or  gaming 
bond,  the  assignee  being  conusant  of  it? 

11.  Liability  of  assignor  to  assignee — extent  of— ^and  on  what  principles- 
does  it  depend  ?  Can  assignee  sue  a  remote  endorser  ?  What  absolves 
the  assignor  ?  What  amounts  to  due  diligence  ?  Is  assignee  bound  to 
sue  previous  assignors?  Suppose  assignee's  judgment  against  the  obligor 
is  injoined?  Suppose  obligor  resides  in  a  distant  country?  Suppose  no 
injury  sustained  by  want  of  diligence  1  Suppose  judgment  against  assignee 
in  inferior  court,  is  he  bound  to  appeal  ?  If  several  bonds  are  secured  by 
mortgage  and  assigned  to  different  persons,  and  the  fund  prove  insufficient 
to  pay  all,  which  shall  have  preference  ? 

12.  Contract  without  consideration,  what  called  ?  What  implied  in  case 
of  bonds  and  negotiable  instrument  ?  Difference  as  to  executed  and  exe-- 
cutory  contracts  ? 

1.3.  Sale — ^how  affected  hy  fif a  previously  delivered  to  the  sheriff?  Goods 
when  bound  formerly  ?  How  even  now  as  between  the  parties  or  their  ex- 
ecutors ? 

14.  Essentials  to  complete  sale?  Earnest?  After  bargain  struck,  in 
whom  is  the  property  of  the  goods  t  Can  the  vendee  take  them  without 
tender  of  the  price?  Doctrine  of  stoppage  in  transitui  Statute  as  to 
contracts  not  to  be  performed  within  a  year,  and  how  construed  ?  Deliv- 
ery of  bulky  articles?  Sales  in  market  overt — are  there  any  such  markets 
with  us  ?  Sale  by  a  vendor  having  property  but  no  title  ;  its  effect  upon 
the  owner?  How  far  is  a  purchaser  protected  by  purchase  at  sheriff's  sale 
of  the  goods  of  another?  Difference  between  bank  notes  or  money,  and 
bills  of  exchange,  and  documentary  evidences  of  debt?  Difference  be- 
tween equitable  and  legal  rights  as  to  this  matter?  If  a  sale  under  any  ex- 
ecution be  void  in  what  court  is  the  remedy  ? 

15.  Sheriffs'  sales.  If  property  of  third  person  be  taken  what  are  his  re- 
medies against  the  purchasers,  the  sheriff,  or  plaintiff?  In  what  cases  only 
can  he  injoin  ?  How  at  common  law  might  he  have  had  the  right  of  pro- 
perty tried?  What  is. provided  by  our  act  1  R.  C.  chap.  134,  §  35,  as  to 
the  plaintiff's  indemnifying  the  sheriff?  In  what  cases  is  the  sheriff  still 
liable  as  at  common  law  1    Can  a  constable  take  such  bond? 
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16.  If  the  purchaser  at  sheriff's  sale  is  evicted  has  he  any  remedy? 
Suppose  the  sheriff  knew  the  title  was  not  good  ?  If"  the  real  owner  reco- 
vers the  value  of  the  property  of  the  creditor  what  are  his  remedies?  Is  a 
purchaser  under  an  execution  protected  against  the  claims  of  the  parties  to 
it  if  the  judgment  be  reversed  ? 

17.  What  is  implied  as  to  title  in  every  sale  of  personalty  ?  Is  a  war- 
ranty as  to  the  goodness  of  the  wares  implied  and  when?  Grounds  of  par- 
ty's liability  for  defect  in  the  article  ?  What  essential  if  he  is  charged  with 
misrepresentation  ?  What  implied  fro»n  the  use  of  art  to  disguise  defects? 
Warranty  if  express — does  it  require  the  scienter?  To  what  defects  does 
it  extend?  Difference  between  misrepresentation  of  a  matter  of  fact  and 
a  misrepresentation  where  the  matter  depends  upon  mere  judgment  or  opi- 
nion ?  Warranty,  can  it  never  apply  farther  than  to  the  existing  state  of  the 
article  ?  Course  to  be  pursued  by  vendee  in  case  of  deceit  and  fraud  or  of 
warranty  ?  What  is  the  measure  of  damages  ?  When  does  the  vendee 
recover  back  the  price  paid  ? 

18.  Of  bailment.  Define  it.  Different  kinds?  Define  them  :  and  state 
the  principles  governing  each  and  the  degree  of  care  required  in  each,  and 
degree  of  neglect  which  renders  the  bailee  liable?  Inn-keeper  and  com- 
ition  carrier,  rules  as  to  them  and  reasons  of  them  ? 

19.  Usury.  What  the  rate  of  interest  now  allowed  in  Virginia?  What 
formerly?     When  was  the  change? 

20.  What  three  things  essential  to  constitute  usury  ?  What  has  been- 
decided  as  to  the  first?  Effect  of  the  word  "indirectly"  in  the  law? 
What  decided  as  to  the  second  point?  Sale  of  stock  below  market  price? 
Are  any  precise  rules  laid  down,  and  if  not,  why  not?  As  to  the  third 
point  what  is  decided?  Interest  turned  into  principal  and  carrying  inter- 
est? Rule  of  calculating  interest?  Agreement  to  offset  hires,  See.  against 
interest? 

21.  Penalties  for  usury  ?  Effect  of  usurious  contract  on  the  bond  or  se- 
curity ?  Difference  in  equity  between  the  creditor  being  plaintiff  or  defen- 
dant? If  the  borrower  is  plaintiff,  or  even  a  subsequent  mortgagee,  to 
what  extent  can  he  be  relieved-^— by  the  English  practice  ?  By  our  law  ? 
Reasons  for  further  relief  in  certain  cases?  Can  the  complainant  dispense 
with  defendant's  answer  to  the  ^natter  of  his  bill?     Distinctions  herein? 

2-2.  If  the  debt  and  usurious  interest  be  paid,  to  what  extent  can  the  bor- 
rower recover  back  at  law  or  in  equity?  Case  of  Stone  vs.  Ware — Mc- 
Pherrin  vs.  King — and  Marks  vs.  Morris. 

23.  Contract  of  debt,  what?  How  divided?  [Parol  contract  what  em- 
braced by  it?  Specialties  what  essential  to  constitute?  Is  signing — read- 
ing— date — or  witnesses?  Reasons  for  attaching  peculiar  force  to  a  deedl 
Principal  difference  between  deeds  and  parol  contracts?     Chitty.'] 

24.  Debts  of  record  what?  What  by  our  execution  and  rent  law  have 
the  force  of  judgments  ?  Debts  due  by  guardians  and  executors — their  dig- 
nity ?  [Differences  between  debts  of  record  and  specialties  or  parol  con- 
tracts?   Effect  in  binding  lands?    In  merging  original  contract ?     Chitty.'] 

25.  Rules  of  exchange  what?  How  divided?  Damages  on  each?  Pro- 
missory notes  on  what  footing  in  England  and  in  Virginia  ?  How  as  to 
such  as  are  negotiable  at  bank?  Mode  and  principles  of  transfer  of  ne- 
gotiable instruments  ?  The  various  parties,  their  rights  and  respective  lia- 
bilities?    Protest — what?     Necessity  of  and  reason  for  it? 

Chapter  XXVII. — Of  Title  by  Testament  and  Distribution. 

1.  The  powet  of  bequeathing,  how  far  did  it  exist  at  common  law  ?  Ef- 
fect of  the  husband's  bequest  of  his  whole  personalty  to  the  exclusion  of 
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his  wife  under  our  law  ?  Right  of  election  before  what  court  and  within 
what  time  to  be  exercised  ?  Does  the  provision  apply  to  lands?  Is  renun- 
ciation necessary  where  there  is  no  provision  for  the  wife  ?  Difference  be- 
tween 1  R.  C.  chap.  104,  §  26,  and  §  29,  as  to  widow's  portion  of  slaves 
where  testator  leaves  no  children  ?  Is  her  distributive  share  estimated  afUr 
the  payment  of  debts,  or  is  it  independent  of  debts  ? 

2.  Who  may  make  a  will  of  personalty  ?  Infants  at  what  age  in  Eng- 
land— by  our  law  ?  [Effect  of  fraud,  concealment,  &,c.,  how  remedied  in 
equity?  C'hitty.]  Prisoners,  are  they  intestable  absolutely  ?  Feme  covert 
—  her  power  herein — wither  without  her  husband's  consent?  Effect  of 
his  license  to  make  the  particular  will  in  question  ?  Effect  of  a  general  li- 
cense only — on  the  instrument — on  his  right  of  administration  ?  Charac- 
ter of  the  instrument?  Yet  how  must  it  be  proved  ?  Power  of  feme  covert 
over  her  own  estate  ?     Feme  sole,  effect  of  subsequent  marriage  on  her  will  ? 

3.  Traitors  and  felons — their  power  to  make  a  will — how  only  restricted 
with  us?  Effect  of  conviction  on  prior  will  ?  Law  as  to  a  prisoner  in  thef 
penitentiary — and/e/o  de  se? 

4.  What  is  a  will  or  testament  ?  How  divided  ?  [Codicil  what,  and 
how  may  it  be  made?  Can  several  stand  together?  Chithj.']  Nuncupa- 
tive wills  what?  When  good — 1st,  as  respects  the  slate  of  the  testator 
when  made — what  decided  as  to  this?  2.  The  place  where — what  decided 
as  to  this  ?  3.  The  reducing  to  writing  or  proof  within  how  long  ?  With- 
in what  time  not  to  be  proved  ?  Who  to  be  summoned  ?  How  as  to  pass- 
ing lands?  Intent  of  1  R.  C.  chap.  104,  §  10?  Written  wills  how  revo- 
cable ? 

5.  Written  wills  ?  Considered  as  to  necessity  o^  witnesses — signature — 
seal — being  written  by  testator  himself — [as  to  being  perfected — as  to  its 
being  written  with  ink?  Chitty.']  When  does  a  will  take  effect ?  W^hen 
does  it  speak  ?  Effect  of  a  latter  will  on  a  former  ?  Testaments  how  re- 
voked ?     Will  destroyed,  how  may  it  be  established  ? 

6.  Executor  what  ?  Who  may  be  ?  Administration  durante  minore 
atate?  Admimstration  cum  testainento  annexo — what  and  when  granted? 
Curator  when  appointed  ?     1  R.  C.  ch.  104,  §  24.     His  powers  and  duties  ? 

7.  Administration  when  there  is  no  will — when  and  by  what  court  may 
it  be  granted — what  persons  have  preference  ?  Right  of  administration  of 
wife's  effects  as  between  the  husband's  representatives  and  the  wife's  re- 
presentatives, where  the  husband  had  survived  the  wife  ? 

8.  Administration  de  bonis  non,  when  granted  ?  Can  he  compel  the  re- 
presentatives of  former  executor  or  administrator  to  account  for  assets 
wasted  or  converted  by  such  executor  or  administrator? 

9.  English  doctrine  in  case  of  intestacy,  according  to  the  old  law  ?  How 
afterwards?  How  far  was  the  ordinary  bound  ?  How  by  statutes  Ed.  3- 
and  Hen.  8.  ?  To  whom  was  administration  to  be  granted  ?  Suppose  the 
intestate  left  no  kindred  ? 

10.  What  is  the  doctrine  of  transmission  of  interest  from  executor  to  ex-' 
ecutor  ?  Rules  as  to  this?  How  as  to  administrator?  May  the  executor 
of  an  executor  renounce  the  first  will  ?  Administrator  de  bonis  non,  when 
necessary  ?  May  he  compel  the  representatives  of  the  former  executor  or 
administrator  to  account  for  assets  wasted  or  converted  by  their  testator  or 
intestate  ? 

11.  Suppose /e?«e  executrix  marries  ?  Or  a.  feme  covert  is  appointed  ex- 
ecutrix ?  What  in  these  cases  are  the  husband's  rights  ?  How  in  the  last 
case  should  letters  testamentary  be  granted  ?  Can  she  qualify  without  her 
husband's  assent — in  England — or  with  us  ? 

12.  How  may  appointment  of  executor  be  qualified?  If  several,  how 
considered  ?  How  to  sell,  even  though  one  refuses  the  executorship  ?  Law 
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where  executors  refuse  or  have  once  accepted  ?  Acceptance  how  eveden- 
ced  in  England  ?  How  in  Virginia  ?  Power  before  probate  in  England 
and  in  Virginia — how  and  why  different? 

13.  Curators,  their  powers  ?  How  if  their  powers  determine  pending  a 
suit?  Or  after  judgment  ?  Administration  within  what  time  and  to  whom 
to  be  granted  ?  Several  in  equal  degree  and  administration  granted  only 
to  one,  can  others  be  associated  with  him  against  his  consent  ?  General 
design  of  the  statute  as  to  administration  ?  Rules  as  to  administration  on 
the  wife's  estate  ?  How  in  case  it  is  not  to  go  to  the  husband  ?  Power  to 
revoke  administration  ? 

14.  Executor  de  son  tort  what  ?  When  only  can  there  be  ?  What  dis- 
advantage does  he  labor  under  ?  What  constitutes?  Who  is  regularly  the 
representative  of  the  estate  against  whom  suits  should  be  brought  ?  Ex- 
ceptions in  equity  ?     Before  what  court  must  the  will  be  proved  ? 

15.  Will  how  proved  by  executor?  What  in  Virginia  is  necessary  be- 
fore probate  or  bef(n-e  administration  is  granted  ?  When  may  security  be 
dispensed  with  ?  Relief  as  to  this  matter  when  given  to  creditors  in  equi- 
ty ?  Suppose  lands  are  directed  to  be  sold — to  whom  is  the  bond  taken? 
How  sued  upon?  What  judgment?  What  judgment  must  be  obtained 
before  suit  on  the  bond  ?  How  far  is  such  judgment  conclusive  ?  When 
may  the  securities  be  sued  in  equity  ?  How  far  is  the  judgment  against 
the  executor  conclusive  against  the  securities? 

16.  Remedies  for  the  securities  when  they  conceive  themselves  in  dan- 
ger from  the  executor's  wasting  the  assets  ?  Remedy  for  creditors  ?  Exe- 
cutors how  far  liable  for  the  acts  of  each  other?  Diffprence  between  them 
and  trustees?  Eii'ect  of  revocation  of  letters  testamentary  on  suits  de- 
pending ? 

17.  Duties  and  powers  of  executors  and  administrators  ?  Appraisers 
what  required  of  them  ?     Appraisement  when  evidence? 

18.  Do  letters  testamentary  give  authority  to  sue  out  of  the  jurisdiction 
of  the  power  granting  them  ?  How  as  to  power  to  sell  lands  ?  How  where 
a  will  is  abroad  is  probate  to  be  obtained  ?  How  if  witnesses  to  will  are 
out  of  the  state  or  in  prison  ?  Will  in  foreign  language  how  to  be  admit- 
ted to  record  ? 

19.  Inventory;  what  required  by  law  ?  What  must  it  embrace  ?  What 
considered  real  and  what  personal  as  between  heir  and  executor  ?  Lease 
^r  years  how  considered  ? 

20.  Power  of  joint  executor  or  administrator  to  release  a  debt  ?  Power 
of  executor  in  England  before  probate  ?     How  in  Virginia  ? 

21.  Funeral  expenses  what  allowed  ?  Duty  in  collecting  debts  and  pro- 
perty of  decedent?     What  and  when  may  he  sell  the  goods  ? 

22.  What  provided  by  law  as  to  the  perishable  goods  ?  What  discretioo 
' — or  on  what  credit  ?  In  what  manner  should  the  sale  be  made  ?  Effect 
of  private  sale  without  collusion  ?  Sale  of  slaves  and  specific  legacies — 
what  provided  ?  How  as  to  the  right  of  the  purchaser  if  there  be  no  collu- 
sion ?  Even  if  sold  to  pay  executor's  own  debts?  Power  to  sell  lands; 
diversity  herein  at  common  law  as  to  authority  with  or  without  an  interest  ? 
What  does  our  statute  provide  ?  What  is  the  law  where  one  dies  as  to  the 
power  surviving  to  the  other?  Can  they  act  independently  of  each  other 
when  all  qualify  ?  From  what  may  the  assent  of  one  to  the  act  of  the  other- 
be  implied  ?  Results  from  the  common  law  principles  and  statutory  pro- 
vision ? 

23.  Payment  of  debts — according  to  what  rules  ?  Dignity  of  debts  how 
graduated  by  Mr.  B.  ?  Right  of  retainer  ?  How  as  to  executor  de  son 
tort  ?     Testator  makes  his  debtor  executor  ?     Effect  in  England — at  law  or 
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in  equity — and  in  Virginia  ?     Right  of  preference  of  creditors  in  equal 
degree  ? 

24.  What  charges  have  preference  to  all  debts  of  the  testator?  Com- 
missions what  allowed  ?  Expenses  of  managing  real  estate  ?  Provision  if 
testator  dies  after  1st  of  March  leaving  a  plantation  with  slaves  ?  Clerks' 
and  lawyers'  fees  ?  Costs  of  suit  recovered  of  executor  in  defending  estate  ? 
Taxes  to  the  C.  W.  ?  Debts  to  the  U.  S.  ?  Debts  of  record  ?  How  are 
decrees  in  equity  considered  ?  How  as  to  interlocutory  decrees  ?  How  in 
Virginia  as  to  decrees  in  equity?  Debts  due  by  decedent  to  a  ward,  testa- 
tor, or  lunatic,  how  ranked  ?  Recognizances  ?  Clerks'  fee-bills  against  the 
testator  ?  Forthcoming  and  replevin  bonds  ?  Duty  of  executor  to  take 
notice  of  judgments? 

25.  Specialties  what  ?  Rent  reserved  by  parol  ?  Rents  in  executor's 
time  on  a  lease  held  as  assets?  How  far  is  he  personally  liable?  As  to 
specialties — Suppose  the  bond  be  not  yet  due  ?  Bond  with  penalty  how 
pleadable  in  bar  of  simple  contract  debt?  How  as  to  bond  of  indemnity 
against  a  debt  of  ascertained  amount?  How  as  to  bonds  for  performance 
of  covenants,  &c. — If  broken  in  testator's  lifetime — or  after  his  death  ?  How 
if  not  broken  at  the  time  of  suit  or  simple  contract  ?  How  as  to  covenants 
or  conditions  not  broken  at  the  time  of  suit  on  simple  contract?  Mort- 
gages how  considered  if  there  be  neither  bond  nor  covenant  for  payment  ? 
Voluntary  bonds  how  regarded?     Bonds  ex  turpi  causa'! 

26.  Retainer — principle  of  the  right  of?  Preference  among  creditors  in 
same  degree  how  acquired?  How  may  executor  prefer  one  to  another? 
Is  there  any  superiority  arising  from  the  superior  grade  of  the  court  in 
which  judgment  is  rendered  ?  How  as  to  judgment  in  favor  of  ward,  &c.  ? 
Is  executor  excusable  for  paying  inferior  debt  if  he  has  notice  of  superior? 
What  amounts  to  notice  ?     How  in  case  of  judgments  and  decrees  ? 

27.  Difference  between  administration  of  legal  and  equitable  assets — 
even  in  equity?  Assets  what — in  the  hands  of  heir  or  executor?  How 
if  testator  devised  his  lands  at  common  law  ?  How  if  he  devised  for  pay- 
ment of  debts  ?  How  since  the  statute  if  devise  be  or  be  not  for  payment 
of  debts  ?  If  the  testator  creates  a  charge  for  debts  and  the  lands  descend 
— how  was  it  according  to  the  old — and  late  decisions  ? 

28.  In  pursuinor  these  principles  will  equity  ever  interfere  with  a  prefer- 
able legal  right  ?  Distinctions  formerly  taken  when  devise  was  to  the  heir 
for  payment  of  debts  and  a  mere  charge ; — between  such  a  devise  to  execu- 
tors and  to  a  third  person  ?  Doctrines  now  ?  What  are  the  kind  of  trusts 
that  constitute  equitable  assets?  What  do  not?  What  is  not  the  test  of 
assets  being  legal  or  equitable  ? 

29.  Equity  of  redemption,  is  it  legal  or  equitable  assets  ?  Different  cases? 
How  if  equity  of  redemption  of  mortgage  in  fee  be  devised  for  payment  of 
debts  ? 

30.  What  amounts  to  a  charge  for  payment  of  debts  ?  What  tlie  lean- 
ing of  the  courts?  Rules  as  to  this  matter?  How  will  the  charge  be  en- 
forced? Suppose  the  trustees  receive  and  embezzle  the  profits  can  the 
creditors  look  to  the  land?  Suppose  a  deficiency  of  personalty  is  fore- 
seen? What  the  natural  fund  for  the  payment  of  debts  ?  Can  testator 
exonerate  it  (as  to  creditors?)  Can  he  so  arrange  between  the  next  of  kin 
and  devisee  or  the  heir  ?  How  must  this  intent  appear  ?  In  what  cases  is 
the  principle  applicable?  Does  the  right  to  relieve  the  real  estate  exist 
against  specific  or  general  legatees?     If  not,  why  not? 

31.  Opinion  of  Sir  James  Mansfield  as  to  courts  of  equity  compelling  all 
creditors  to  take  equal  distribution  of  assets  ?     Is  it  deemed  correct? 

32.  [Marshalling  assets  what?  As  between  creditors?  To  what  ex- 
lent  will  the  heir  be  charged?    How  as  to  marshalling  between  legatee! 
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«nd  heir— -or  legatees  nnd  devisees?     How  as  to  the  right  of  the  heir  or 

devisee  to  have  a  mortgage  discharged  out  of  the  personalty  r  As  against 
distributees  or  residuary  legatees?  As  against  other  legatees?  How  as 
between  heir  and  devisee  ?  Suppose  the  mortgage  was  not  brought  on  the 
estate  by  the  testator  ?  Chilli/.]  But  suppose  in  this  case  the  testator  has 
made  it  his  own  debt? 

'33.  Will  equity  compel  the  specialty  creditor  to  resort  to  tlie  most  trou- 
blesome remedy  ?  Can  the  vendor's  lien  be  marshalled  ?  Will  the  court 
marshall  against  the  heir  in  favor  of  devise  where  there  is  a  devise  to  the 
heir?     Wliere  assets  are  marshalled  can  the  land  be  sold  in  equity? 

34.  After  payment  of  debts  what  is  the  next  duty  of  the  executor  or  ad« 
ministrator?  After  what  time  and  on  what  terms  only  can  he  be  compel- 
led to  make  distribution  ?  Whom  does  this  act  embrace  ?  What  recent 
provisions  for  protection  of  executor  who  has  taken  refunding  bonds?  By 
whom  may  such  bond  be  executed  ?  Obligation  on  legatees,  &,c.  to  refund 
even  without  such  bond  ?     How  if  after  great  lapse  of  time  ? 

35.  Legacy  what?  Kinds  of  ?  Define  them?  When  legatee's  right  on- 
ly inchoate  ?  When  perfect  ?  Rules  as  to  abatement  in  case  of  deficien- 
cy ?     Suppose  a  general  legacy  is  directed  to  be  paid  in  the  first  place? 

36.  Lapsed  legacy?  Contingent  and  vested  legacies?  What  consti- 
tutes each,  and  dilTerence  between  ?  Distinction  herein  between  legacy  of 
personalty  and  a  charge  on  the  land  ?  [Exception  to  this  doctrine  as  to 
charges  ?  Chilly.']  [Interest  on  vested  legacy,  where  and  when  not  allow- 
ed ?     Chilli/.]     What  provided  by  our  law  as  to  lapsed  legacies  ? 

37.  [Legacy  payable  at  21  and  then  over, — when  payable  to  the  person 
in  remainder  if  infant  dies  ?  Legacy  payable  at  21,  and  infant  dies — when 
js  it  payable  to  his  representatives?  Interest  what  allowed  ?  Bequest  of 
residue  of  a  fund  to  the  children  of  A  when  they  shall  attain  21  ?  Who 
xvill  come  in  for  a  share  ?  Rule  as  to  this  matter  ?  Legacy  to  A's  eldest 
child  on  B's  death  ; — A  had  only  illegitimate  children  at  his  death,  and  a 
legitimate  child  born  afterwards  ; — who  would  take  ?      Chilly.] 

38.  Obligation  of  legatees,  &-c.  to  refund  at  the  suit  of  creditors?  Sup^ 
pose  the  assets  were  not  deficient  but  were  wasted  ?  How  as  to  other  le^ 
gatees  ?  Can  creditor  levy  his  execution  at  laio  on  a  legacy  after  the  exe- 
cutor's assent?  How  must  he  siir  and  whom  make  parties;  and  why  ? 
Suppose  one  of  the  legatees  has  wasted,  would  the  others  be  bound  to 
make  it  up. 

39.  What  two  kinds  of  specific  legacies  are  there  ?  What  are  construed 
specific  f  What  is  the  leaning  of  the  courts  ?  How  is  a  bequest  of  quan^ 
tily'f     What  does  it  amount  to  where  testator  has  not  the  article  ? 

40.  Advantages  and  disadvantages  of  specific  legacies  ? 

41.  Interest  on  legacy  to  a  child  or  grandchild  ; — Whether  due  or  post- 
poned ?  How  as  to  remainderman?  Annuity  given  by  will,  when  com-r 
mencing  and  payable  ?  Legacy  charged  on  land  devised,  in  what  manner 
is  devisee  bound  ?  Accumulated  interest  during  minority,  does  it  go  to  re- 
mainderman or  infant's  representatives?  li^xecutor  how  far  bound  for  inte- 
rest if  there  is  no  hand  to  recover  the  principal  ? 

42.  Bills  quia  timet  against  executor  in  England  ?  "When  may  they  be 
necessary  even  with  us  ? 

43.  Ademption  of  legacy  ?  Implied  what?  Subsequent  advancement 
when  an  ademption?  General  rule?  Presumption  how  rebutted?  On 
what  do  such  questions  turn? 

44.  Cumulative  legacies  ;  presumption  what  and  in  what  cases  ?  What 
evidence  admissible  ? 

45.  Legacies  in  disguise  what  ?  In  what  cases  is  a  legacy  deemed  to  be 
»  satisfaction  of  a  debt  ?     Indicia  as  to  this  ?     Legacv  to  a  debtor  how  ad- 
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justed  ?     If  the  debt  be  released  or  bequeathed  how  does  it  operate — and 
its  effect  ? 

46.  When  must  a  legacy  be  paid  ?  To  whom  if  legatee  be  an  infant  or 
feme  covert  ? 

47.  Powers  of  appointment  among  children  ?  When  do  they  vest  a  dis- 
cretion and  when  not?  What  illusory?  What  substantial  execution  of 
the  power  ?  When  the  appointment  may  be  set  aside?  What  then  is  the 
rule  which  the  court  pursues  in  executing  the  power? 

48.  Recommendatory  bequests?  What  constitutes  ?  What  essentials ? 
Donatio  causa  mortis,  what  ?     Its  effect  ? 

49.  To  whom  is  the  residuum  to  go  if  not  disposed  of  by  will  ?  How 
in  England  if  there  was  an  executor  ?  How  in  Virginia  ?  Is  there  any 
.difference  herein  between  total  and  partial  intestacy  ? 

50.  Wife's  share  what  ?  Is  it  absolute  or  only  for  life  ?  To  whom  and 
in  what  proportions  is  the  estate  to  be  distributed  ?  How  if  there  be  a  wife 
and  no  child  ?  How  in  case  of  a  will  if  she  renounces?  Are  debts  to  be 
paid  before  her  share  is  taken  out?  Suppose  she  marries  again,  what  are 
her  second  husband's  right  in  her  dower  slaves?  Effect  of  husband's  ad- 
ministering ?     Does  he  take  subject  to  debts  or  distribution  ? 

51.  Distribution  according  to  the  law  of  what  country  ?  What  is  prima 
facie  the  domicil  ? 

5-2.  Devastavit  what  ?  What  is  deemed  an  administration  of  the  goods  ? 
Instances  of  devastavit  ?  How  if  goods  are  taken  from  him  ?  How  as  to 
fail  of  stocks  ?     Is  he  bound  always  to  plead  act  of  limitations? 

53.  If  husband's  administrator  commits  a  devastavit  is  she  chargeable? 
If  she  wastes  and  then  marries  how  is  it?  How  and  when  are  executors 
chargeable  for  the  acts  of  each  other?  Difference  herein  between  execu- 
tors and  trustees  ? 

54.  Instances  of  indulgence  of  equity  to  executors  ?  Will  he  be  per- 
mitted to  use  the  estate  for  his  profit  ?  Or  compound  debts  and  receive  the 
benefits  ? 

55.  Creditors  and  legatees,  how  arc  they  to  sue  for  a  devastavit  ?  Doc- 
trine formerly  at  law  and  in  equity  ?  Law  now  ?  Effect  of  judgment  or 
4ecree  where  devastavit  is  fixed? 

56.  Suit  by  distributees,  &.c.  to  compel  settlements  of  accounts,  who  must 
be  parties  ?     Distinction  herein  ? 

57.  Commissions  what  and  when  allowed  ?  When  prohibited  by  law  ? 
Settlement  how  usually  made  ?  When  cxparte — its  effect  and  how  far  evi- 
dence ?  How  conducted  ?  Rule  as  to  surcharging  and  falsifying  ?  Prin- 
ciples and  rules  in  settling  administration  accounts  ?  Interest,  when  is  the 
executor  chargeable  with  and  when  not  ?  Account  how  to  be  stated  ?  In 
distribution — e.  g.  of  slaves, — if  the  share  of  one  is  larger  than  of  another 
distributee,  what  is  the  proper  course  ? 
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